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ABSTRACT 

Providing  a  link  between  constitutional  scholars  and 
the  planners  of  school  and  public  programs  observing  the  Bicentennial 
of  the  United  States  Constitution,  this  series  of  the  Bicentennial 
Chronicles  features  articles  that  provide  a  link  between  scholars  of 
the  Constitution  and  the  people  who  will  be  planning  programs  for  the 
public  and  for  the  schools  in  observance  of  this  historical  occasion. 
Each  issue  features  three  distinct  sections  that  provide  ideas, 
resources,  and  practical  information  for  program  planners.  The  first 
section,  written  by  specialists,  contains  essays  designed  to  suggest 
themes  and  topics  for  Bicentennial  programs.  Thirteen  constitution 
issues  that  can  serve  to  organize  an  examination  of  the  constitution, 
its  evolution  and  meaning,  are  discussed.  These  issues  are:  (1) 
national  power — limited  and  potential;   (2)  federalism — the  balance 
between  nation  and  state;   (3)  the  judiciary — interpreter  of  the 
Constitution  or  shaper  of  public  policy;  and  (4)  civil  liberties — the 
balance  between  government  and  the  individual;    (5)  criminal 
penalties — rights  of  the  accused  and  protection  of  the  community;  (6) 
equality — its  definition  as  a  constitutional  value;    (7)  the  rights  of 
women  under  the  Constitution;   (8)  the  rights  of  ethnic  and  racial 
groups  under  the  Constitution;   (9)  presidential  power  in  wartime  and 
in  foreign  affairs;   (10)  the  separation  of  powers  and  the  capacity  to 
govern;   (11)  avenues  of  representation;   (12)  property  rights  and 
economic  policy;  and  (13)  constitutional  change  and  flexibility.  The 
second  section  of  each  journal  highlights  documents  relating  to  the 
Constitution,  accompanied  by  an  explanation  of  their  content  and  an 
analysis  of  their  importance;  and  the  third  section  contains 
information  on  Bicentennial  events  planned  at  colleges,  museums, 
libraries,  state  and  national  archives,  and  government  agencies 
throughout  the  country.  (EDS) 
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UNCLE  SAM.  «  Whe-ew ! !   And  what  will  the  tew  hundredth  be?" 


Chronology  of  Bicentennial  Dates 

from  the  End  of  the  American  Revolution 

to  the  Ratification  of  the  Bill  of  Rights 


After  the  Continental  Congress  voted  in  favor  of  independence  from  Great  Britain  on  July  2, 
1776,  and  adopted  the  Declaration  of  Independence  on  July  4,  it  took  up  the  proposal  of  Richard 
Henry  Lee  for  a  "plan  of  confederation. "  On  July  12,  1 776,  a  congress  ional  committee  presented 
"Articles  of  Confederation  and  Perpetual  Union, "  which  the  Congress  debated  for  more  than  a  year. 
The  body  adopted  the  Articles  of  Confederation  on  November  15,  1777,  and  submitted  them  to  the 
thirteen  states  for  ratification,  which  had  to  be  unanimous.  By  March  1,  1781,  all  the  states  had 
given  their  assent.  The  Articles  of  Confederation  gave  limited  powers  to  the  federal  government;  im- 
portant decisions  required  a  super-majority  of  nine  states.  Congress  \could  declare  war  and  compact 
peacetbut  could  not  levy  taxes,  or  regulate  trade  between  the  states  or  between  any  state  and  a  for- 
eign country.  All  amendments  had  to  be  adopted  without  dissenting  votes.  In  1786,  James  Madison 
described  the  Articles  as  "nothing  more  than  a  treaty  of  amity  and  of  alliance  between  independent 
and  sovereign  states.  "As  attempts  to  amend  the  Articles  proved  fruitless,  and  interstate  disputes 
over  commercial  matters  multiplied,  the  weaknesses  of  the  Articles  of  Confederation  as  a  fundamen- 
tal charter  became  apparent.  The  march  toward  a  new  form  of  government  began. 


September  3,  1783:  Articles  of  Peace  ending  hos- 
tilities between  Great  Britain  and  the  United  States 
are  signed  by  Britain  in  Paris. 
November  25,  1783:  British  troops  evacuate  New 
York  City. 


December  23,  1783:  George  Washington  resigns 
his  commission  as  Commander-in-chief  of  Ameri- 
can forces  and  takes  leave  "of  all  the  employments 
of  public  life." 

March  28,  1785:  MOUNT  VERNON  CONFER- 
ENCE. George  Washington  hosts  a  meeting  at 
Mount  Verno/n  of  four  commissioners  from  Mary- 
land and  four  from  Virginia  to  discuss  problems  re- 
lating to  the  navigation  of  the  Chesapeake  Bay  and 
the  Potomac  River.  After  negotiating  agreements, 
the  commissioners  recommend  to  their  respective 
legislatures  that  annual  conferences  be  held  on 
commercial  matters,  and  that  Pennsylvania  be  in- 
vited to  join  Maryland  and  Virginia  to  discuss  link- 
ing the  Chesapeake  and  the  Ohio  River. 
January  16,  1786:  Virginia's  legislature  adopts  a 
statute  for  religious  freedom,  originally  drafted  by 
Thomas  Jefferson  and  introduced  by  James  Madi- 
son. The  measure  protects  Virginia's  citizens 
against  compulsion  to  attend  or  support  any 
church,  and  against  discrimination  based  upon  reli- 
gious belief.  The  law  serves  as  a  model  for  the 
First  Amendment  to  the  United  States  Constitu- 
tion. 

January  21,  1786:  Virginia's  legislature  invites  all 
the  states  to  a  September  meeting  in  Annapolis  to 
discuss  commercial  problems. 


continued  on  page  51 
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From  the  Editor 

Introducing  this  Constitution: 
a  Bicentennial  Chronicle 

The  magazine  you  hold  in  your  hands  is  the  premier  issue  of  this 
Constitution,  a  chronicle  for  the  Bicentennial  of  the  United  States 
Constitution  which  will  take  place  on  September  17,  1987.  The 
magazine  is  published  by  Project  '87  as  part  of  its  effort  to  forge  a  link 
between  scholars  of  the  Constitution  and  the  people  who  will  be  planning 
programs  for  the  public  and  for  the  schools  in  observance  of  this 
historical  occasion. 

this  Constitution  features  three  distinct  sections  that  provide  ideas, 
resources  and  practical  information  for  program  planners.  The  first 
section  contains  articles  by  specialists  written  in  a  lively  and  accessible 
manner.  These  essays  are  designed  to  suggest  themes  and  topics  for 
Bicentennial  programs,  and  will  address  a  wide  range  of  ideas. 

Among  these  essays,  this  Constitution  will  offer  readers  a  series  of 
articles  on  "Enduring  Constitutional  Issues."  Last  spring,  Project  '87 
asked  its  considerable  network  of  scholars  and  public  officials  to  identify 
crucial  constitutional  issues  of  enduring  concern;  more  than  one  hundred 
of  those  surveyed  responded.  Project  '87's  governing  body,  its  Joint 
Committee,  reviewed  these  suggestions  and,  after  some  deliberation, 
chose  thirteen  issues  that  can  serve  to  organize  examination  of  the 
United  States  Constitution,  its  evolution  and  meaning.  The  issues  can  be 
found  in  the  box  on  page  3. 

this  Constitution  introduces  the  discussion  of  the  "Enduring 
Constitutional  Issues"  with  a  personal  interpretation  by  James  MacGregor 
Burns  and  Richard  B.  Morris,  co-chairs  of  Project  '87's  Joint  Committee. 
Their  essay  poses  questions  about  the  goals  and  intent  of  the  United 
States  Constitution, 

In  each  successive  issue,  this  Constitution  will  feature  an  article  by  a 
different  student  of  the  Constitution  exploring  one  of  the  "Enduring 
Constitutional  Issues."  These  essays  should  provoke  inquiry,  discussion 
and  alternative  interpretations.  We  welcome  such  responses  from  readers 
to  these  essays— as  well  as  to  the  other  articles. 

The  second  section  of  this  Constitution  highlights  documents  relating 
to  the  Constitution,  accompanied  by  explanation  of  tneir  context  and 
analysis  of  their  importance.  These  documents,  too,  represent  resources 
for  Bicentennial  programs  and  publications. 

The  third  section  of  this  Constitution  contains  information  we  have 
received  from  program  planners,  thus  providing  a  clearinghouse  about 
Bicentennial  events.  Planners  and  educators  can  learn  about  projects 
being  designed  by  colleges,  museums,  libraries,  state  and  national 
archives  and  government  agencies,  private  civic  and  educational 
organizations  throughout  the  country.  Funding  sources  for  Bicentennial 
programs  and  activities — humanities  councils,  foundations — will  also  be 
described. 

The  resource  section  of  the  magazine  will  also  identify  and  publish 
sample  educational  materials  on  the  Constitution  and  constitutional 
issues;  report  on  the  Federal  Government's  plans  for  the  Bicentennial; 
and  post  calendars  of  events.  We  will  also  take  a  look  at  some  of  the 
programs  and  publications  prepared  for  the  1976  Bicentennial  of 
American  Independence  since  many  are  useful  as  models  and  materials 
for  the  forthcoming  co.nmemoi  atioji. 

*  6  this  Constitution 


A  Salutation  From  Chief  Justice  Warren  E:  Burger 

Honorary  Chair  of  Project  '87's  Advisory  Board 

The  Bicentennial  of  the  Constitution  offers  a  rare  opportuni- 
ty to  reflect  upon  the  founding  principles  of  our  government, 
and  their  impact  upon  the  development  of  the  nation— and 
indeed  of  other  nations.  It  is  highly  appropriate  that  com- 
memorative events  be  used  to  foster  thoughtful  discussion 
and  study  of  the  most  durable  Constitution  in  the  history  of 
nations.  Each  of  us  should  take  the  responsibility  to  inaugu- 
rate and  participate  in  Bicentennial  activities  that  will  lead 
to  a  richer  understanding  of  the  Constitution  that  was  meant 
"for  the  ages." 


In.  future  issues  of  this  Constitution^  we  will  include  guides  to 
television  programs  and  films  in  the  planning  stage  and  in  production. 
Another  feature  will  list  scholars,  by  state,  who  agree  to  serve  as 
consultants  and  speakers  for  Bicentennial  programs. 

Each  issue  of  this  Constitution  will  contain  material  which  will 
continue  to  be  useful  throughout  the  Bicentennial  era.  Recipients  of  the 
magazine  who  save  the  issues  as  they  arrive  should  find  the  magazine  a 
valuable  resource  during  the  next  four  years. 

In  order  to  help  us  serve  the  needs  and  interests  of  Bicentennial 
planners  and  other  readers,  we  are  including  an  evaluation  sheet  on  page 
49.  Please  fill  this  questionnaire  out,  and  return  it  to  us  to  share  your 
impressions  of  this  Constitution  and  your  suggestions  on  how  it  may 
assist  planners  of  public  programs  to  make  the  Bicentennial  of  America's 
Constitution  a  thoughtful,  educational  and  enduring  commemoration. 


Thirteen  Enduring  Constitutional  Issues 


•  National  Power — limits  and 
potential 

©  Federalism — the  balance 
between  nation  and  state 

•  The  Judiciary — interpreter  of 
the  Constitution  or  shaner  of 
public  policy 

©  Civil  Liberties — the  balance 
between  government  and  the 
individual 

•  Criminal  Penalties — rights  of 
the  accused  and  protection  of 
the  community 

•  Equality — its  definition  as  a 
Constitutional  value 


©  The  Rights  of  Women  Under 

the  Constitution 
©  The  Rights  of  Ethnic  and 

Racial  Groups  Under  the 

Constitution 
©  Presidential  Power  in  Wartime 

and  in  Foreign  Affairs 
©  The  Separation  of  Powers  and 

the  Capacity  to  Govern 
•  Avenues  of  Representation 
©  Property  Rights  and  Economic 

Policy 

©Constitutional  Change  and 
Flexibility 
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The  Constitution:  Thirteen  Crucial  Questions 

by  JAMES  MACGREGOR  BURNS  AND  RICHARD  B.  MORRIS 


1.  TOO  MUCH— OR  TOO  LITTLE- 
NATIONAL  POWER?  Are  the  limits 
placed  on  the  federal  government's 
powers  by  the  Constitution  realistic 
and  enforceable? 

The  Framers  wanted  a  national 
government  strong  enough  to  exer- 
cise certain  general  powers  but  not 
:;o  powerful  as  to  threaten  peoples' 
liberties.  In  their  reading  of  history 
.and  their  own  experience  they  had 
seen  all  too  many  republics  turn 
into  despotisms.  "In  framing  a  gov- 
ernment which  is  to  be  adminis- 
tered by  men  over  men,"  wrote 
James  Madison,  "the  great  difficulty 
lies  in  this:  you  must  first  enable  the 
government  to  control  the  gov- 
erned; and  in  the  next  place  oblige 
it  to  control  itself."  Thus  the  Fram- 
ers carefully  enumerated  the  pow- 
ers delegated  to  the  national  gov- 
ernment while,  in  the  Bill  of  Rights, 
reserving  the  rest  to  the  states  and 
the  people.  Congressional  legisla- 
tion, executive  acts,  and  decisions 
by  the  federal  judiciary  have  broad- 
ened national  power  enormously  in 
the  face  of  internal  and  external 
threats  to  our  national  security  and 
economic  well-being.  Has  this  trend 
gone  too  far?  Or  is  the  national 
power  in  fact  inadequate  in  the  face 
of  social  unrest,  economic  instabil- 
ity and  international  turbulence? 
Will  it  be  even  less  adequate  in  our 
Third  Century — the  age  of  continu- 
ing technological  change,  nuclear 
danger,  and  intense  pressure  on  na- 
tional and  global  resources? 
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2.  DOES  FEDERALISM  WORK?  Is 
the  Constitution  maintaining  an  ef- 
ficient and  realistic  balance  be- 
tween national  and  state  power? 

The  United  States  did  not  invent 
federalism,  but  under  our  Constitu- 
tion it  has  a  distinctly  indigenous 
form — equality  of  the  states  in  the 
Senate,  and  a  Bill  of  Rights  which, 
through  the  Tenth  Amendment,  re- 
serves to  the  states  or  the  people 
powers  not  delegated  to  the  United 
States  by  the  Constitution.  Never- 
theless, the  American  union  exer- 
cises its  power  directly  on  the  indi- 
vidual, and  under  the  Constitution's 
supremacy  clause  congressional 
statutes  and  treaties  constitute  the 
supreme  law  of  the  land.  Drastic 
changes  in  the  direction  of  central- 
ization have  taken  place  since  the 
Civil  War,  especially  during  and  af- 
ter the  New  Deal,  including  the 
nationalization  of  most  of  the  Bill  of 
Rights.  The  Income  Tax  Amend- 
ment of  1913,  which  has  led  to  the 
federal  government's  collecting  an 
overwhelming  portion  of  the  tax 
revenue,  has  further  weakened 
state  power.  To  sustain  state  sol- 
vency, Congress  promulgated  a 
Revenue  Sharing  Act  in  1972,  but  it 
is  doubtful  whether  the  ensuing 
limited  fiscal  relief  to  the  states  has 
restored  the  balance  of  power  of 
the  federal  structure.  Can  federal- 
ism work  without  continued  federal 
handouts?  Must  federal  control  of 
revenue  mean  federal  domination 
of  state  action? 
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3.  IS  THE  JUDICIAL  BRANCH  TOO 
POWERFUL?  Are  the  courts  exer- 
cising their  powers  appropriately  as 
interpreters  of  the  Constitution  and 
shapers  of  public  policy? 

A  whole  cluster  of  cases — from 
Dred  Scott  through  the  New  Deal 
decisions,  the  recent  civil  libertar- 
ian cases  and  culminating  in  Brown 
v.  Board  of  Education  (1954-deseg- 
regation),  Baker  v.  Carr  (1962-reap- 
portionment),  and  Roe  v.  Wade 
(1973-abortion) — show  that  where 
Congress  fails  to  act,  the  Supreme 
Court  has  ventured  into  the  field  of 
policymaking,  in  areas  ranging  from 
human  freedom  to  definitions  of 
privacy.  It  has  been  asserted  that 
"the  Constitution  is  what  the  judges 
say  it  is."  Is  this  role  for  the  courts  a 
proper  and  necessary  one  in  a  de- 
mocracy? Does  it  be-speak  a  vacu- 
um of  power  in  Congress  and  a 
tendency  of  the  representative 
body  to  evade  makin/J  decisions  in 
cases  where  public  opinion  is 
sharply  divided?  Could  the  current 
move  to  limit  the  jurisdiction  of  the 
federal  courts  endanger  the  Bill  of 
Rights,  among  other  safeguards  to 
individual  freedom?  Can  a  federal 
union  survive  without  lodging 
somewhere  a  power  to  declare  laws 
unconstitutional,  to  ensure  separa- 
tion of  powers,  to  apply  to  laws  a 
strict  scrutiny  in  instances  of  im- 
paired fundamental  rights,  and  to 
make  explicit  the  avowed  intent  of 
the  Preamble,  44to  establish  jus- 
tice"? 
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4.  BALANCING  LIBERTY  AND  SE- 
CURITY: HOW  CAN  REPUBLICAN 
GOVERNMENT  PROVIDE  FOR 
NATIONAL  SECURITY  WITHOUT 
ENDANGERING  CIVIL  LIBER- 
TIES? 

For  the  Framers,  liberty — the 
protection  of  individual  rights 
against  governmental  or  religious 
interference — lay  at  the  heart  of  a 
constitutional  republic.  The  Bill  of 
Rights  is  the  enduring  and  eloquent 
testament  to  their  commitment  to 
liberty.  But  Americans  have  dif- 
fered over  the  meaning  of  liberty — 
does  it  mean  the  right  to  speak,  to 
assemble,  to  print,  to  pray,  to  bear 
arms  without  limit  of  any  k.nd?  Is 
the  essential  role  of  republican  gov- 
ernment simply  to  leave  people 
alone  in  their  exercise  of  these 
rights,  or  to  take  a.  positive  role  in 
expanding  these  liberties,  or  even 
to  broaden  some  rights — such  as 
free  speech — and  to  narrow  oth- 
ers— such  as  the  right  to  bear  arms? 
And  are  civil  and  political  and  reli- 
gious liberties  enough — what  about 
economic  and  social  rights?  During 
World  War  II  Franklin  D.  Roosevelt 
promulgated  the  Four  Freedoms — 
freedom  of  speech  and  of  worship, 
but  also  freedom  from  want  and 
from  fear.  Does  government  have 
the  right  and  duty  under  the  Consti- 
tution to  guarantee  all  these  "free- 
doms" and  at  the  expense  of  whose 
liberty?  Finally,  what  is  the  proper 
role  of  government  in  resolving 
conflicts  between  individual  rights 
and  national  needs — for  example, 
the  right  of  free  speech  and  assem- 
bly during  war?  Can  republican 
government  provide  for  national  se- 
curity without  endangering  civil  lib- 
erties? 

5.  SUSPECTS*  RIGHTS:  How  can 
republican  government  protect  its 
citizenry  and  yet  uphold  the  rights 
of  the  criminally  accused? 
The  rise  of  crime  in  the  United 


States  has  raised  tensions  between 
certain  guarantees  in  the  Bill  of 
Rights,  the  capacity  of  the  legal 
system,  and  measures  intended  to 
curb  lawlessness.  Article  II  protects 
the  right  to  bear  arms,  but  gun 
control  measures  seek  to  restrain 
gun  ownership.  Article  IV  protects 
citizens  from  governmental  search- 
es without  warrants,  but  conflicts 
arise  over  collection  of  evidence  in 
potentially  criminal  situations.  Arti- 
cles VI,  VII  and  VIII  stipulate  the 
rights  of  the  criminally  accused  to 
counsel,  trial  by  jury,  and  protec- 
tion from  excessive  bail  and  cruel 
punishment,  but  the  complexity  of 
procedures  required  to  administer 
the  criminal  justice  system,  includ- 
ing constitutionally-mandated 
rights,  results  in  practices  like  plea- 


bargaining  which  are  often  trouble- 
some to  observers.  These  issues  are 
of  immense  concern  to  the  public, 
which  demands  personal  security 
and  at  the  same  time  supports  the 
basic  principles  of  criminal  justice 
in  a  democratic  society.  Can  these 
conflicting  interests  be  reconciled? 

6.  "ALL  MEN  ARE  CREATED 
EQUAL":  What  kinds  of  equality  are 
and  should  be  protected  by  the 
Constitution  and  by  what  means? 

A  major  contemporary  issue  is 
the  distinction  between  equality  be- 
fore the  law  and  equality  in  distri- 
bution of  resources  and  benefits. 
The  former  deals  with  a  limited  set 
of  governmental  procedures,  like 
voting.  The  latter  embraces  all  in- 
terests and  would  require  social 
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policy  to  achieve  equality.  Ques- 
tions are  constantly  arising  about 
equality:  Can  a  state  deny  welfare 
to  a  person  only  briefly  resident? 
Can  a  state,  by  using  property  taxa- 
tion as  a  basis  for  school  finance, 
allocate  less  money  to  poor  dis- 
tricts? Can  universities  use  quotas 
to  promote  affirmative  action? 
Does  the  Constitution  guarantee 
equality  of  opportunity  or  equality 
of  result,  and  which  do  we  want? 
Finally,  we  must  address  the  ques- 
tion of  how  much  the  government 
should  intervene  in  sensitive  areas 
like  health,  education  and  housing, 
in  order  to  equalize  economic  and 
even  "social"  opportunity. 

7.  WOMEN'S  RIGHTS:  Does  the 
Constitution  adequately  protect  the 
rights  of  women? 

Women  are  not  mentioned  in  the 
original  Constitution.  Nonetheless, 
the  description  of  the  qualifications 
of  a  Representative  as  a  "person" 
permitted  a  woman  to  be  elected  to 
Congress  in  1916  even  before  they 
were  guaranteed  the  right  to  vote 
by  a  federal  Constitutional  amend- 
ment. The  14th  Amendment  too 
speaks  of  "all  persons"  being  enti- 
tled to  citizenship,  bars  any  state 
from  enforcing  any  law  which  shall 
"abridge  the  privileges  or  immuni- 
ties of  Citizens  of  the  United 
States,"  prohibits  any  state  from 
depriving  "any  person  of  life,  liberty 
or  property  without  due  process  of 
law"  and  from  denying  "to  any  per- 
son within  its  jurisdiction  the  equal 
protection  of  the  laws."  While  none 
of  these  provisions  discriminates 
on  the  basis  of  sex,  the  Supreme 
Court  to  date  has  not  interpreted 
them  to  bar  sex  distinctions  in  law 
outright.  The  Constitution,  through 
the  19th  Amendment,  specifically 
prohibits  only  one  form  of  sex- 
based  discrimination;  no  state  may 
now  deny  women  the  franchise.  In 
a  variety  of  other  crucial  areas, 
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however,  the  Constitution  contains 
no  explicit  guarantees  of  women's 
rights.  The  defeat  of  ERA  raises 
anew  the  question  of  whether  the 
present  protections  of  the  Constitu- 
tion can  be  interpreted  as  providing 
affirmative  guarantees  of  sexual 
equality,  and  if  not,  what  alterna- 
tives should  be  pursued? 

8,  SAFEGUARDING  MINORITIES: 
Does  the  Constitution  adequately 
protect  the  rights  of  blacks,  native 
Americans,  ethnic  groups,  and  re- 
cent immigrants? 

The  Constitution  historically  has 
protected  various  economic  and  re- 
gional groups  against  national  inter- 
ference— 19th-century  industrial 
capitalists,  slave  holders,  religious 
minorities,  political  dissenters.  On 
the  other  hand,  it  has  failed  to  pro- 


tect American  blacks,  both  before 
and  after  Emancipation,  other  ra- 
cial groups,  including  native  Ameri- 
cans and  Japanese-Americans,  and 
leaders  and  members  of  alleged 
"radical"  groups  suspected  of  "sub- 
version." The  trend  in  this  century, 
as  a  result  of  congressional  legisla- 
tion, presidential  action,  judicial 
decisions,  the  efforts  of  organized 
minorities  and  civil  liberties  and 
civil  rights  groups,  has  been  toward 
much  stronger  constitutional  guar- 
antees of  minority  rights.  Will  this 
trend  continue?  Is  it  imprudent  to 
depend  so  heavily  on  federal  judi- 
cial sensitivity  to  minority  con- 
cerns? Can  we  strengthen  majority 
rule  and  protect  minority  rights? 

9.  THE  CONSTITUTION  FACES 
OUTWARD:  Does  the  President 
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The  Framers  contrived  a  most  ingenious  system  of  pitting  the  legislative 
branch  against  the  executive,  Senate  against  the  House,  and,  in  effect 
the  judiciary  against  either  or  both  the  other  branches. 


possess  adequate  power — or  too 
much  power — over  war-making 
and  foreign  policy? 

Except  in  his  capacity  as  com- 
mander-in-chief, the  President  re- 
ceives the  bulk  of  his  powers  under 
delegation  and  authority  of  Con- 
gress. The  experience  of  the  Civil 
War,  World  War  II,  and  the  Vietnam 
War  reveals  that  the  President  can 
exercise  extraordinary  powers  in 
wartime  both  to  subvert  civil  liber- 
ties and  to  dispatch  troops  into  war 
zones  without  explicit  direction  of 
Congress.  Are  such  measures  nec- 
essary for  the  national  defense? 
The  recent  War  Powers  Act  was 
designed  to  make  the  commander- 
in-chief  more  responsive  to  the  peo- 
ple's representatives  in  Congress. 
Whether  it  will  do  so  has  yet  to  be 
tested,  especially  in  view  of  the 
recent  Supreme  Court  decision  in- 
validating the  legislative  veto. 

In  foreign  affairs,  the  President 
under  the  Constitution  is  the  princi- 
pal actor,  although  treaties  require 
the  assent  of  the  Senate  to  be  valid. 
While  in  most  instances  the  consent 
of  the  Senate  has  become  a  formali- 
ty, there  have  been  and  continue  to 
be  occasions  when  the  necessity 
for  Senate  ratification  does  pro- 
duce a  struggle  between  the  Presi- 
dent and  the  Senate.  Such  contests 
took  place  over  the  adherence  to 
the  Covenant  of  the  League  of  Na- 
tions, the  Panama  Canal  Treaty  and 
the  Canadian  Fisheries  compact. 
Should  the  two-thirds  requirement 
for  a  treaty  be  lowered  to  a  simple 
majority  or  a  three-fifths  msyority  in 
order  to  minimize  such  conflicts,  or 
should  the  Senate  be  a  more  active 
partner  than  it  has  been? 

10.  TOO  MANY  CHECKS  AND  BAL- 
ANCES? Does  the  constitutional 
separation  of  powers  between  the 
President,  the  Congress  and  the  Ju- 
diciary create  a  deadlock  in  gover- 
nance? 


Determined  to  make  government 
their  servant  and  not  their  master, 
the  Framers  contrived  a  most  inge- 
nious system  of  pitting  the  legisla- 
tive branch  against  the  executive, 
Senate  against  the  House,  and,  in 
effect,  the  judiciary  against  either 
or  both  the  other  branches.  The 
"accumulation  of  all  powers,  legis- 
lative, executive,  and  judiciary,  in 
the  same  hands,"  Madison  said,  was 
the  "very  definition  of  tyranny." 
The  Framers  not  only  gave  different 
branches  different  powers  but  re- 
quired their  members  to  be  chosen 
by — and  hence  responsive  to — di- 
verse and  conflicting  "consti- 
tuencies.'   "Ambition,"  Madison 
summed  it  up,  "must  be  made  to 
counteract  ambition."  Their  handi- 
work can  still  be  seen  on  the  front 
page  of  virtually  any  newspaper  to- 
day. Is  the  checks-and-balance  sys- 
tem out  of  date,  a  relic  of  the 


"horse-and-buggy"  era?  Does  it  un- 
duly hobble  the  federal  government 
as  it  seeks  to  cope  with  an  over- 
whelming tide  of  problems?  Or  is 
governmental  quarreling,  inefficien- 
cy, delay  and  even  impotence  a 
price  we  must  pay— are  willing  to 
pay—to  keep  "government  off  our 
backs?" 

11.  "GOVERNMENT  BY  THE  PEO- 
PLE": Does  the  evolving  constitu- 
tional system,  including  political 
parties  and  interest  groups, 
strengthen  fair  and  effective  repre- 
sentation of  the  people  or  under- 
mine it? 

We  are  used  to  rrt*yority  rule  in 
House  and  Senate,  town  meetings, 
city  councils,  student  governments. 
Counting  heads,  and  deciding  in 
favor  of  the  side  having  the  votes  of 
a  iruyority  seems  an  easy,  practical, 
and  fair  way  to  settle  differences. 
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The  Constitution,  however,  was  not 
established  solely  on  the  basis  of 
majority  rule,  but  on  the  protection 
of  regional  and  local  minorities  as 
well.  By  controlling  one  body,  such 
as  the  Senate,  a  regional,  economic 
or  political  minority  could  veto  ac- 
tions by  the  majority.  This  arrange- 
ment differs  sharply  from  the  par- 
liamentary system,  where  simple 
majorities  can  and  do  make  crucial 
decisions.  Over  the  years  the  exten- 
sion of  the  right  to  vote,  the  rise  of  a 
national  party  system  that  united 
like-minded  presidents,  senators 
and  congressmen,  and  such 
changes  as  the  direct  election  of 
United  States  senators,  tended  to 
make  national  government  some- 
what more  msyoritarian.  Recent  de- 
cades, however,  have  often  seen  the 
executive  and  legislative  branches 
politically  divided,  inhibiting  simple 
mEyoritarian  decisions.  Moreover, 
even  leaders  and  parties  winning 
nationwide  majorities  have  trouble 
putting  through  their  programs  in 
the  face  of  the  strength  of  econom- 
ic and  social  interest  groups.  Do 
these  groups  advance  or  threaten 
the  goal  of  "government  by  the  peo- 
ple?" Have  we  ever  in  our  history 
attained  this  goal? 

12.  THE  CONSTITUTION  AND  THE 
ECONOMY:  Can  the  Constitution 
be  utilized  more  effectively  to  pro- 
vide economic  security  and  pro- 
mote the  well-being  of  all  Ameri- 
cans? 

The  Constitution  was  created  not 
in  a  vacuum,  but  largely  in  response 
to  the  severe  depression  which  the 
Articles  of  Confederation  were 
powerless  to  arrest.  Hence,  the 
charter  granted  to  Congress  powers 
over  commerce  and  taxation  and 
included  various  fiscal  prohibitions 
on  the  states  in  the  full-i'aith-and- 
credit  clause,  the  export-import 
clause,  and  the  clause  against  im- 
pairing the  obligation  of  contracts. 
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Hamilton's  enunciation  of  implied 
powers,  his  interpretation  of  the 
taxing  power,  and  his  insistence  on 
honoring  the  public  credit  contrib- 
uted to  the  upward  economic  thrust 
in  the  first  decade  of  our  history. 
Thus,  from  the  start  the  govern- 
ment was  a  friend  of  private  enter- 
prise. The  degree  to  which  the  Con- 
stitution has  been  employed  to 
promote  business  enterprise  and 
yet  discipline  its  abuses  has  vaiied 
with  national  administrations  and 
the  personnel  of  the  federal  courts. 
But  the  power  to  promote  the  pub- 
lic welfare  resides  in  the  Constitu- 
tion, and  its  use  depends  finally 
upon  the  public  conception  of  its 
necessary  and  proper  function,  es- 
pecially in  the  times  of  economic 
crisis.  Are  we  satisfied  with  its  per- 
formance today? 

13.  CONSTITUTIONAL  FLEXIBILI- 
TY: Should  we  make  changing  our 
fundamental  charter  of  government 
simpler  and  more  democratic? 

The  Constitution  provides  two 
formal  ways  for  amending  it:  1)  by  a 
two-thirds  vote  of  Congress  and  a 
three-quarters  vote  of  the  state  leg- 
islatures or  state  conventions;  2)  by 
a  convention  to  be  called  by  the 
legislatures  of  two-thirds  of  the 
states,  whose  amendments  shall  be 
ratified  by  the  legislatures  of  three- 
quarters  of  the  states.  This  proce- 
dure was  a  modification  of  the  Arti- 
cles of  Confederation,  which 
required  a  unanimous  vote  of  every 
state  to  amend  the  Articles.  The 
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states  have  made  no  use  of  their 
power  to  initiate  amendments. 
From  the  start  all  amendments  to 
the  Constitution  have  been  pro- 
posed by  Congress  and  not  by  the 
state  legislatures,  and  only  one  of 
them,  the  21st  Amendment  repeal- 
ing prohibition,  was  effected 
through  ratification  by  convention 
rather  than  state  legislatures.  The 
defeat  of  recont  amendments  and 
the  prospect  Df  a  cluster  of  other 
proposals  have  given  rise  to  serious 
questions:  Do  we  need  further 
amendments  to  the  Constitution?  Is 
the  present  amendment  procedure 
too  restrictive  or  have  judicial  inter- 
pretation, legislative  and  executive 
actions  proven  adequate  to  meet 
most  needs  for  Constitutional  flexi- 
bility? If  a  constitutional  conven- 
tion is  called  by  the  states,  can  its 
proposals  be  restricted  to  the  terms 
of  its  summons?  Does  the  conven- 
ing of  a  new  constitutional  conven- 
tion threaten  the  very  foundation  of 
the  original  document? 
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The  era  of  the  American  Revolu- 
tion was  the  greatest  and  most 
creative  age  of  constitutional- 
ism in  American  history.  During  the 
last  part  of  the  eighteenth  century 
Americans  established  the  modern 
idea  of  a  written  constitution.  There 
had  been  written  constitutions 
before  in  Western  history,  but 
Americans  did  something  new  and 
different.  They  made  written  consti- 
tutions a  practical  and  everyday 
part  of  governmental  life.  They 
showed  the  world  not  only  how 
written  constitutions  could  be 
made  truly  fundamental,  distin- 
guishable from  ordinary  legislation, 
but  also  how  such  constitutions 
could  be  interpreted  on  a  regular 
basis  and  altered  when  necessary. 
Further,  they  offered  the  world  con- 
crete and  usable  governmental  in- 
stitutions for  the  carrying  out  of 
these  constitutional  tasks.  All  in  ail 
it  was  an  extraordinary  achieve- 
ment, scarcely  duplicated  by  any 
modern  country  in  such  a  brief  peri- 
od of  time. 

Before  the  era  of  the  American 
Revolution  a  constitution  was  rare- 
ly ever  distinguished  from  the  gov- 
ernment and  its  operations.  Tradi- 
tionally in  English  culture  a 
constitution  referred  not  only  to 
fundamental  rights  but  also  to  the 
way  the  government  was  put  to- 
gether or  constituted.  A  constitu- 
tion was  the  disposition  of  the  gov- 
ernment; it  even  had  medical  or 
physiological  connotations,  like  the 
constitution  of  the  human  body. 
"By  constitution,"  wrote  Lord  Bo- 
lingbroke  in  1733,  "we  mean,  when- 
ever we  speak  with  propriety  and 
exactness,  that  assemblage  of  laws, 
institutions  and  customs,  derived 
from  certain  fixed  principles  of  rea- 
son, directed  to  certain  fixed  ob- 
jects of  public  good,  that  compose 
the  general  system,  according  to 
which  the  community  hath  agreed 
to  be  governed."  The  English  con- 
fute Constitution 


stitution,  in  other  words,  included 
both  fundamental  principles  and 
rights  and  the  existing  arrangement 
of  governmental  laws,  customs,  and 
institutions. 

By  the  end  of  the  Revolutionary 
era,  however,  the  Americans'  idea 
of  a  constitution  had  become  very 
different  from  that  of  the  English.  A 
constitution  was  now  seen  to  be  no 
part  of  the  government  at  all.  A 
constitution  was  a  written  docu- 
ment distinct  from  and  superior  to 
all  the  operations  of  government.  It 
was,  as  Thomas  Paine  said  in  1791, 


"a  thing  antecedent  to  a  govern- 
ment; and  a  government  is  only  the 
creature  of  a  constitution."  And, 
said  Paine,  it  was  "not  a  thing  in 
name  only;  but  in  fact."  For  Ameri- 
cans a  constitution  was  like  a  bible, 
possessed  by  every  family  and  ev- 
ery member  of  government.  "It  is 
the  body  of  elements,  to  which  you 
can  refer,  and  quote  article  by  arti- 
cle; and  which  contains  . . .  every- 
thing that  relates  to  the  complete 
organization  of  a  civil  government, 
and  the  principles  on  which  it  shall 
act,  and  by  which  it  shall  be 
bound."  A  constitution  thus  could 


never  be  an  act  of  a  legislature  or  of 
a  government;  it  had  to  be  the  act  of 
the  people  themselves,  declared 
James  Wilson  in  1790,  one  of  the 
principal  framers  of  the  federal 
Constitution  of  1787;  and  "in  their 
hands  it  is  clay  in  the  hands  of  a 
potter;  they  have  the  right  to  mould, 
to  preserve,  to  improve,  to  refine, 
and  to  furnish  it  as  they  please."  If 
the  English  thought  this  American 
idea  of  a  constitution  was,  as  Ar- 
thur Young  caustically  suggested  in 
1792,  like  "a  pudding  made  by  a 
recipe",  the  Americans  had  become 
convinced  the  English  no  longer 
had  a  constitution  at  all. 

It  was  a  momentous  transforma- 
tion of  meaning.  It  involved  not  just 
a  change  in  the  Americans'  political 
vocabulary  but  an  upheaval  in  their 
whole  political  culture.  In  the  short 
span  of  less  than  three  decades 
Americans  created  a  whole  new 
way  of  looking  at  government. 

The  colonists  began  the  imperial 
crisis  in  the  early  1760s  thinking 
about  constitutional  issues  in  much 
the  same  way  as  their  fellow  Brit- 
ons. Like  the  English  at  home  they 
«  believed  that  the  principal  threat  to 
2  the  people's  ancient  rights  and  lib- 
M  erties  had  always  been  the  preroga- 
S  tive  powers  of  the  king,  those  vague 
"E  and  discretionary  but  equally  an- 
-1  cient  rights  of  authority  that  the 
king  possessed  in  order  to  carry  out 
his  responsibility  for  governing  the 
realm.  Indeed,  eighteenth-century 
English  citizens  saw  their  history  as 
essentially  a  struggle  between  these 
conflicting  rights,  between  a  cen- 
tralizing monarchy  on  one  hand  and 
localisNminded  nobles  and  people 
on  tEu?  other.  Eighteenth-century 
colonists  had  no  reason  to  think 
about  government  much  differently. 
Time  and  again  in  the  colonial  peri- 
od the  colonists  had  been  forced  to 
defend  themselves  against  the  in- 
trusions of  royal  prerogative  power. 
They  relied  for  defense  on  their 
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colonial  assemblies,  their  rights  as 
Englishmen,  and  what  they  called 
their  ancient  charters.  In  the  seven- 
teenth century  many  of  the  colonies 
had  been  established  by  crown  char- 
ters, corporate  or  proprietary  grants 
made  by  the  king  to  groups  like  the 
Massachusetts  Puritans  or  to  indi- 
viduals like  William  Penn  and  Lord 
Baltimore  to  found  colonies  in  the 
New  World.  In  subsequent  years 
these  written  charters  gradually 
lost  their  original  purpose  in  the 
eyes  of  the  colonists  and  took  on  a 
new  importance,  both  as  prescrip- 
tions for  government  and  as  de- 
vices guaranteeing  the  rights  of  the 
people  against  their  royal  gover- 
nors. In  fact,  the  whole  of  the  colo- 
nists' past  was  littered  with  such 
charters  and  other  written  docu- 
ments of  various  sorts  to  which  the 
colonial  assemblies  had  repeatedly 
appealed  in  their  squabbles  with 
royal  power. 

In  appealing  to  written  docu- 
ments as  confirmations  of  their  lib- 
erties the  colonists  acted  no  differ- 
ently from  other  Englishmen.  From 
almost  the  beginning  of  their  his- 
tory, Britons  had  continually  in- 
voked written  documents  and  char- 
ters in  defense  of  their  rights 
against  the  crown's  power.  "Anx- 
ious to  preserve  and  transmit"  their 
liberties  "unimpaired  to  posterity", 
the  English  people,  observed  one 
colonist  on  the  eve  of  the  Revolu- 
tion, had  repeatedly  "caused  them 
to  be  reduced  to  writing,  and  in  the 
most  solemn  manner  to  be  recog- 
nized, ratified  and  confirmed,"  first 
by  King  John  with  Magna  Carta, 
then  by  Henry  III  and  Edward  I,  and 
"afterwards  by  a  multitude  of  cor- 
roborating acts,  reckoned  in  all,  by 
Lord  Cook,  to  be  thirty-two  from 
Edw.  1st  to  Hen.  4th,  and  since,  in  a 
great  variety  of  instances,  by  the 
bills  of  n^-hi  and  acts  of  settle- 
ment." Aii  ;;f  these  documents, 
from  Magna  Carta  to  the  Bill  of 
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Rights  of  the  Glorious  Revolution 
of  1689,  were  merely  written  evi- 
dence of  those  "fixed  principles  of 
reason"  from  which  Bolingbroke 
had  said  the  English  constitution 
was  derived. 

Although  eighteenth-century  En- 
glishmen talked  about  the  fixed 
principles  and  the  fundamental  law 
of  the  English  constitution,  few  of 
them  doubted  that  Parliament,  as 
the  representative  of  the  nobles  and 
people  and  as  the  sovereign  law- 
making body  of  the  nation,  was  the 
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supreme  guarantor  and  interpreter 
of  these  fixed  principles  and  funda- 
mental law.  Parliament  was  in  fact 
the  bulwark  of  the  people's  liberties 
against  the  crown's  encroachments; 
it  alone  defended  and  confirmed 
the  people's  rights.  The  Petition  of 
Right,  the  act  of  Habeus  Corpus,  the 
Bill  of  Rights  were  all  acts  of  Parlia- 
ment, statutes  not  different  in  form 
from  other  laws  passed  by  Parlia- 
ment. 

For  Englishmen  therefore,  as  Wil- 
liam Blackstone,  the  great  eigh- 
teenth-century jurist  pointed  out, 
there  could  be  no  distinction  be- 
Itween  the  "constitution  or  frame  of 
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government"  and  "the  system  of 
laws".  All  were  of  a  piece:  every  act 
of  Parliament  was  part  of  the  En- 
glish constitution  and  all  law,  cus- 
tomary and  statute,  was  thus  con- 
stitutional. "Therefore,"  concluded 
the  English  theorist  William  Paley, 
"the  terms  constitutional  and  un- 
constitutional, mean  legal  and  ille- 
gal:1 

Nothing  could  be  more  strikingly 
different  from  what  Americans 
came  to  believe.  Indeed,  it  was  pre- 
cisely on  this  distinction  between 
"legal"  and  "constitutional"  that  the 
American  and  the  British  constitu- 
tional traditions  diverged  at  the 
Revolution.  During  the  1760s  and 
seventies  the  colonists  came  to  re- 
alize that  although  acts  of  Parlia- 
ment, like  the  Stamp  Act  of  1765, 
might  be  legal,  that  is,  in  accord 
with  the  acceptable  way  of  making 
law,  such  acts  could  not  thereby  be 
automatically  considered  constitu- 
tional, that  is,  in  accord  with  the 
basic  principles  of  rights  and  jus- 
tice that  made  the  English  constitu- 
tion what  it  was.  It  was  true  that  the 
English  Bill  of  Rights  and  the  act  of 
settlement  in  1689  were  only  stat- 
utes of  Parliament,  but  surely,  the 
colonists  insisted,  they  were  of  "a 
nature  more  sacred  than  those 
which  established  a  turnpike  road." 
Under  this  pressure  of  wonts  the 
Americans  came  to  believe  that  the 
fundamental  principles  of  the  En- 
glish constitution  had  to  be  lifted 
out  of  the  law-making  and  other 
institutions  of  government  and  set 
above  them.  "In  all  free  States," 
said  Samuel  Adams  in  1768,  "the 
Constitution  is  fixed;  and  as  the 
supreme  Legislature  derives  its 
Powers  and  Authority  from  the 
Constitution,  it  cannot  overleap  the 
Bounds  of  it  without  destroying  its 
own  foundation."  Thus  in  1776, 
when  Americans  came  to  make 
their  own  constitutions  for  their 
newly  independent  states,  it  was 
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inevitable  that  they  would  seek  to 
make  them  fundamental  and  explic- 
itly write  them  out  in  documents. 

It  was  one  thing,  however,  to 
define  the  constitution  as  funda- 
mental law,  different  from  ordinary 
legislation  and  circumscribing  the 
institutions  of  government;  it  was 
quite  another  to  make  such  a  dis- 
tinction effective.  In  the  years  fol- 
lowing the  Declaration  of  Indepen- 
dence, many  Americans  paid  lip 
service  to  the  fundamental  charac- 
ter of  their  state  constitutions,  but 
like  eighteenth-century  Britons 
they  continued  to  believe  that  their 
legislatures  were  the  best  instru- 
ments for  interpreting  and  changing 
these  constitutions.  The  state  legis- 
latures were  the  representatives  of 
the  people,  and  the  people,  it 
seemed,  could  scarcely  tyrannize 
themselves.  Thus  in  the  late  1770s 
and  early  eighties,  several  state  leg- 
islatures, acting  on  behalf  of  the 
people,  set  aside  parts  of  their  con- 
stitutions by  statute  and  interpreted 
and  altered  them,  as  one  American 
observed,  "upon  any  occasion  to 
serve  a  purpose."  Time  and  again 
the  legislatures  interfered  with  the 
governors'  legitimate  powers,  re- 
jected judicial  decisions,  disregard- 
ed individual  liberties  and  property 
rights,  and  in  general,  as  one  victim 
complained,  violated  "those  funda- 
mental principles  which  first  in- 
duced men  to  come  into  civil  com- 
pact." 

By  the  mid-1 780s  many  American 
leaders  had  come  to  believe  that 
the  state  legislatures,  not  the  gover- 
nors as  they  had  thought  in  1776, 
were  the  political  authority  to  be 
most  feared.  Legislators  were  sup- 
posedly the  representatives  of  the 
people  who  annually  elected  them; 
but  "173  despots  would  surely  be  as 
oppressive  as  one,"  wrote  Thomas 
Jefferson.  "An  elective  despotism 
was  not  the  government  we  fought 
for."  It  increasingly  seemed  to 


O  2 

EMC 


many  that  the  idea  of  a  constitution 
as  fundamental  law  had  no  real 
meaning  after  all.  "If  it  were  possi- 
ble it  would  be  well  to  define  the 
extent  of  the  Legislative  power, 
but,"  concluded  a  discouraged 
James  Madison  in  1785,  "the  nature 
of  it  seems  in  many  respects  to  be 
indefinite." 

No  one  wrestled  more  persistent- 
ly with  this  problem  of  distinguish- 
ing between  statutory  and  funda- 
mental law  than  did  Jefferson.  In 
1779  Jefferson  knew  from  experi- 
ence that  no  legislature  "elected  by 
the  people  for  the  ordinary  pur- 
poses of  legislation  only"  could  re- 
strain the  acts  of  succeeding  legis- 
latures. Thus  he  realized  that  to 
declare  his  great  act  for  Establish- 
ing Religious  Freedom  in  Virginia  to 
be  "irrevocable  would  be  of  no  ef- 
fect in  law;  yet  we  are  free,"  he 
wrote  into  the  bill  in  frustration,  "to 
declare,  and  do  declare,  that  ...  if 
any  act  shall  be  hereafter  passed  to 
repeal  the  present  or  to  narrow  its 
operation,  such  act  will  be  an  in- 
fringement of  natural  right."  But 
such  a  paper  declaration  was  obvi- 
ously not  enough;  he  realized  that 
something  more  was  needed.  By 
the  1780s  both  he  and  Madison 
were  eager  "to  form  a  real  constitu- 
tion" for  Virginia;  the  existing  one 


was  merely  an  "ordinance"  with 
"no  higher  authority  than  the  other 
ordinances  of  the  same  session." 
They  wanted  a  constitution  that 
would  be  "perpetual"  and  "unalter- 
able by  other  legislatures."  But 
how?  That  was  the  rub.  Somehow 
or  other,  if  the  constitution  were  to 
be  truly  fundamental  and  immune 
from  legislative  tampering,  it  would 
have  to  be  created,  as  Jefferson  put 
it,  "by  a  power  superior  to  that  of 
the  legislature." 

By  the  time  Jefferson  came  to 
write  his  Notes  on  the  State  of  Vir- 
ginia in  the  early  1780s  the  answer 
had  become  clear.  "To  render  a 
form  of  government  unalterable  by 
ordinary  acts  of  assembly,"  said  Jef- 
ferson, "the  people  must  delegate 
persons  with  special  powers.  They 
have  accordingly  chosen  special 
conventions  to  form  and  fix  their 
governments."  In  1775-76  conven- 
tions or  congresses  had  been  legal- 
ly deficient  legislatures  made  nec- 
essary by  the  refusal  of  the  royal 
governors  to  call  together  the  regu- 
lar and  legal  representatives  of  the 
people.  Now,  however,  these  con- 
ventions were  seen  to  be  special 
alternative  representations  of  the 
people  with  the  exclusive  authority 
to  frame  or  amend  constitutions. 
When  Massachusetts  and  New 
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Hampshire  wrote  new  constitutions 
in  the  early  1780s,  the  proper  pat- 
tern of  constitution-making  and 
constitution-altering  was  set:  con- 
stitutions were  formed  by  specially 
elected  conventions  and  then 
placed  before  the  people  for  ratifi- 
cation. Thus  in  1787  those  who 
wished  to  change  the  federal  gov- 
ernment knew  precisely  what  to  do: 
they  called  a  convention  in  Phila- 
delphia and  sent  the  resultant  docu- 
ment to  the  states  for  approval. 
Even  the  French  in  their  own  revo- 
lution several  years  later  followed 
the  American  pattern.  Conventions 
and  the  process  of  ratification 
made  the  people  the  actual  constit- 
uent power.  Such  institutions,  his- 
torian R.  R.  Palmer  has  said,  were 
the  most  distinctive  contributions 
the  American  Revolution  made  to 
Western  politics. 

But  these  were  tot  the  only  con- 
tributions. With  the  idea  of  a  consti- 
tution as  fundamental  law  immune 
from  legislative  encroachment 
more  firmly  in  hand,  some  state 
judges  during  the  1780s  began  cau- 
tiously moving  in  isolated  cases  to 
impose  restraints  on  what  the  as- 
semblies were  enacting  as  law.  In 
effect  they  said  to  the  legislatures, 
as  George  Wythe,  judge  of  the  Vir- 
ginia supreme  court  did  in  1782, 
"Here  is  the  limit  of  your  authority; 
and  hither  shall  you  go,  but  no 
further."  These  were  the  hesitant 
beginnings  of  what  would  come  to 
be  called  judicial  review — that  re- 
markable American  practice  by 
which  judges  in  the  ordinary  courts 
of  law  have  the  authority  to  deter- 
mine the  constitutionality  of  acts  of 
the  state  and  federal  legislatures. 
There  is  nothing  quite  like  it  any- 
where else  in  the  world. 

The  development  of  judicial  re- 
view came  slowly.  It  was  not  easy 
for  people  in  the  eighteenth  centu- 
ry, even  those  who  were  convinced 
that  many  of  the  acts  of  the  state 


legislatures  in  the  1780s  were  un- 
just and  unconstitutional,  to  believe 
that  unelected  judges  could  set 
aside  acts  of  the  popularly-elected 
legislatures;  this  prerogative 
seemed  to  be  an  undemocratic  judi- 
cial usurpation  of  power.  But  as 
early  as  1787  James  Iredell  of  North 
Carolina,  soon  to  be  appointed  a 
justice  of  the  i.ewly-created  Su- 
preme Court  of  the  United  States, 
saw  that  the  new  meaning  Ameri- 
cans had  given  to  a  constitution  had 
clarified  the  responsibility  of  judges 
to  determine  the  law.  A  constitution 
in  America,  said  Iredell,  was  not 
only  "a  fundamental  law"  but  also  a 
special  popularly-created  "law  in 
writing  . . .  limiting  the  powers  of 
the  Legislature,  and  with  which  ev- 
ery exercise  of  those  powers  must 
necessarily  be  compared."  Judges 
were  not  arbiters  of  the  constitu- 
tion or  usurpers  of  legislative  pow- 
er. They  were,  said  Iredell,  merely 
judicial  officials  fulfilling  their  duty 
of  applying  the  proper  law.  When 
faced  with  a  decision  between  "the 
fundamental  unrepeatable  law" 
made  specially  by  the  people  and 
an  ordinary  statute  enacted  by  a 
legislature  contrary  to  the  constitu- 
tion, they  must  simply  determine 
which  law  was  superior.  Judges 
could  not  avoid  exercising  this  au- 
thority, concluded  Iredell,  for  in 
America  a  constitution  was  not  "a 
mere  imaginary  thing,  about  which 
ten  thousand  different  opinions 
may  be  formed,  but  a  written  docu- 
ment to  which  all  may  have  re- 
course, and  to  which,  therefore,  the 
judges  cannot  witfully  blind  them- 
selves." Although  Iredell  may  have 
been  wrong  about  the  number  of 
different  opinions  that  could  be 
formed  over  a  constitution,  he  was 
certainly  right  about  the  direction 
judicial  authority  in  America  would 
take.  Through  the  subsequent  de- 
velopment of  the  doctrine  of  judi- 
cial review  judges  in  America  came 


to  exercise  a  power  over  govern- 
mental life  unparalleled  by  any  oth- 
er judiciary  in  the  world. 

These  then  were  the  great  contri- 
butions to  constitutionalism  that 
Americans  in  the  Revolutionary  era 
made  to  the  world — the  modern 
idea  of  a  constitution  as  a  written 
document,  the  device  of  a  conven- 
tion for  creating  and  amending  con- 
stitutions, the  process  of  popular 
ratification,  and  the  practice  of  judi- 
cial review.  The  sources  of  these 
constitutional  contributions  went 
back  deep  in  Western  history.  For 
centuries  people  had  talked  about 
fundamental  law  and  the  placing  of 
limits  on  the  operations  of  govern- 
ment. But  not  until  the  American 
Revolution  had  anyone  ever  devel- 
oped such  regular  and  everyday  in- 
stitutions not  only  for  controlling 
government  and  protecting  the 
rights  of  individuals  but  also  for 
changing  the  very  framework  by 
which  the  government  operated. 
Americans  in  1787  and  in  numerous 
state  constitutional  conventions 
thereafter  demonstrated  to  the 
world  how  a  people  could  funda- 
mentally and  yet  peaceably  alter 
their  forms  of  government.  In  effect 
they  had  institutionalized  and  legiti- 
mized revolution.  After  these  Amer- 
ican achievements,  discussions  of 
constitutionalism  could  never  again 
be  quite  the  same. 
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The  Centennial  of  the 

United  States  Constitution: 

A  Case  of  Memory  and  Amnesia 

by  MICHAEL  KAMMEN 


n  November,  1911,  Senator 
Henry  Cabot  Lodge  of  Massa- 
chusetts presented  an  address, 
entitled  "The  Constitution  and  Its 
Makers/'  before  the  Literary  and 
Historical  Assocation  of  North  Car- 
olina, meeting  in  Raleigh.*  He  be- 
gan by  recalling  the  Centennial  cel- 
ebrations that  had  taken  place  at 
Philadelphia  in  1887,  and  then  in 
New  York  City  two  years  later  to 
honor  the  inauguration  of  George 
Washington  and  the  genesis  of  a 
new  national  government  for  the 
United  States.  Following  three  long 
paragraphs  filled  with  fond  reminis- 
cence, Lodge's  tone  turned  sour: 
Those  celebrations  of  the  fram- 
ing of  the  Constitution  and  of  the 
inauguration  of  the  government 
have  been  almost  forgotten.  More 
than  twenty  years  have  come  and 
gone  since  the  cheers  of  the 
crowds  which  then  filled  the 
streets  of  New  York  and  Philadel- 
phia— since  the  reverberations  of 
the  cannon  and  the  eloquent 
voices  of  the  orators  died  away 
into  silence.  And  with  those 
years,  not  very  many  after  all,  a 
change  seems  to  have  come  in 
the  spirit  which  at  that  time  per- 
vaded the  American  people  from 
the  President  down  to  the  hum- 


*The  1911  speech  by  Henry  Cabot  Lodge 
will  be  found  in  a  collection  of  his  address- 
es entitled  The  Democracy  of  tfie  Constitu- 
tion (New  York,  1915).  Public  planning, 
controversies,  and  activities  pertaining  to 
the  celebration  of  the  Centennial  may  be 
traced  in  Jlie  New  York  Times  between 
January  19,  1887,  and  early  May,  1889. 
Hampton  L.  Carson,  Secretary  of  the  Con- 
stitutional Centennial  Commission,  edited  a 
History  oftfie  One  Hundredth  Anniversa- 
ry of  the  Promulgation  of  tfie  Constitution 
of  the  United  States  (Philadelphia,  1889),  2 
volumes.  For  the  social  aspects,  see  Ban- 
quet Given  by  the  Learned  Societies  of 
Philadelphia  at  tfie  American  Academy  of 
Music,  September  17,  1887,  Closing  the 
Ceremonies  in  Commemoration  of  the 
Framing  and  Signing  of  the  Constitution 
of  the  United  States  (Philadelphia,  1888). 
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blest  citizen  in  the  land.  Instead 
of  the  universal  chorus  of  praise 
and  gratitude  to  the  framers  of 
the  Constitution  the  air  is  now 
rent  with  harsh  voices  of  criti- 
cism and  attack;  while  the  vast 
mass  of  the  American  people, 
still  believing  in  their  Constitu- 
tion and  their  government,  look 
on  and  listen,  bewildered  and 
confused,  dumb  thus  far  from 
mere  surprise,  and  deafened  by 
the  discordant  outcry  so  sudden- 
ly raised  against  that  which  they 
have  always  reverenced  and  held 
in  honor. 

What  had  gone  wrong?  What  had 
changed?  The  Centennial  festivi- 
ties— sometimes  solemn  but  mostly 
exuberant — had  indeed  been  root- 
ed in  a  national  consecration  of  the 
Consitution  for  which  Lodge  now 
longed.  He  correctly  assumed  that 
most  Americans,  most  of  the  time, 
had  respected  the  Constitution — 
"reverenced"  is  not  an  excessive 
word.  In  nineteenth-century  school- 
books,  references  to  the  Constitu- 
tion were  customarily,  almost  ritu- 
ally,  preceded  by  the  words 
"glorious"  or  "sacred."  Lodge  had 
not  reckoned,  however,  with  the 
American  propensity  to  celebrate 
national  anniversaries  and  then  just 
as  promptly  neglect  their  occa- 
sions. Historical  amnesia  has  not 
been  a  uniquely  American  quality; 
but  we  have  been  exemplary,  per- 
haps, in  our  capacity  to  forget  what 
we  have  recently  remembered — 
sometimes  at  considerable  cost. 

A  curious  circumstance  also 
played  an  important  part  in  the 
lapse  of  memory  lamented  by 
Lodge  in  1911:  namely,  a  multiplic- 
ity of  historical  occasions  that 
might  properly  be  ballyhooed  as  the 
most  important  Constitutional  anni- 
versary, inevitably  causing  public 
uncertainty  and,  eventually,  indif- 
ference for  many.  On  the  eve  of  the 
Centennial  in  1887,  and  once  again 


with  greater  intensity  during  1888, 
uncertainty  had  been  expressed  by 
public  figures  and  ordinary  citizens 
about  the  most  suitable  occasion 
for  celebration  of  the  Centennial. 
Early  in  January,  1887,  for  example, 
the  Executive  Committee  of  the 
Sub-Constitutional  Centennial 
Commission  proposed  to  President 
Grover  Cleveland  that  a  grand  cele- 
bration be  held  in  Philadelphia  on 
September  17,  1887,  with  abundant 
speeches,  parades,  pageantry,  and 
all  appropriate  pomp.  On  January 
18  the  President  sent  a  message  to 
Congress  in  which  he  acknowl- 
edged the  importance  of  the  event, 
but  pointed  out  that  different  states 
had  ratified  the  Constitution  at  dif- 
ferent times.  Consequently,  Cleve- 
land did  not  want  "to  select  one  day 
or  place  in  preference  to  all  others." 
He  appealed  for  "patriotic  co-oper- 
ation" rather  than  "local  competi- 
tion" in  congressional  planning. 

The  governors  of  the  thirteen 
original  states  had  met  in  Septem- 
ber 1886  to  discuss  plans  for  the 
Centennial;  and  three  months  later, 
delegates  met  once  again  to  firm  up 
their  agenda  for  diverse  celebra- 
tions. Eventually  they  acknowl- 
edged that  September  17,  1787, 
stood  as  the  single  most  important 
date  because  it  had  marked  the 
moment  of  completion  and  adop- 
tion at  the  Convention.  Hence  the 
delegates  commended  the  festivi- 
ties planned  for  Philadelphia  on 
September  17,  1887.  They  also  as- 
serted, however,  the  importance  of 
each  state's  individual  ratification, 
and  particularly  that  of  New  Hamp- 
shire on  June  21,  1788,  because 
New  Hampshire's  assent  provided 
the  two-thirds  approval  required  to 
put  the  new  Constitution  into  ef- 
fect. An  editorial  in  The  New  York  <. 
Times,  which  reviewed  these  delib-  ■£ 
erations,  lauded  the  celebration  in  §} 
Philadelphia,  but  concluded  that 
the  most  important  national  com-  ^ 
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memoration  would  surely  come  in 
the  spring  of  1889  when  New  York 
City  would  be  the  focal  point  for 
rejoicing  over  George  Washington's 
inauguration  and  the  convening  of 
the  first  Congress. 

As  one  might  expect  in  a  busi- 
ness-oriented society,  centennials 
were  lucrative  affairs;  and  no  com- 
munity with  a  legitimate  claim 
wanted  to  miss  its  golden  opportu- 
nity. In  July,  1887,  Colonel  A.  Lon- 
don Snowden,  who  was  in  charge  of 
civic  and  industrial  programs  for 
the  Philadelphia  Centennial,  wrote 
to  all  the  state  governors  asking 
them  to  form  committees  that 
would  solicit  various  businesses  to 
participate  and  interest  the  general 
public  in  the  festivities  to  be  held 
"September  next."  On  July  29  Presi- 
dent Cleveland  agreed  that  on  Sep- 
tember 15th  there  should  be  a  "pro- 
cessional industrial  display"  in 
Philadelphia  that  would  exemplify 
the  nation's  progress  during  the 
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preceding  century.  That  emphasis 
would  come  first.  A  military  parade 
would  follow  on  the  16th,  and  then 
on  the  1 7th  special  ceremonies 
woula  take  place  at  which  the  Pres- 
ident would  speak  and  Supreme 
Court  Justice  Samuel  F.  Miller 
would  deliver  an  oration. 

The  centrality  of  entrepreneurial 
growth  for  this  Centennial  of  the 
Constitution  was  underscored  by 
the  announcement  that  on  the 
morning  of  September  16th  Presi- 
dent Cleveland  would  attend  a  re- 
ception at  the  Commercial  Club, 
then  review  troops  on  parade  that 
afternoon,  and  conclude  his  long 
day  by  dancing  at  a  ball,  attended 
by  1,500  dignitaries,  and  held  at  the 
Philadelphia  Academy  of  Music.  On 
September  15  a  New  York  Times 
editorial  lavished  praise  urpon  the 
f  ounding  Fathers  but  conceded, 
nevertheless,  that  even  such  vision- 
aries could  not  have  anticipated 
how  large  and  prosperous  the  Unit- 
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ed  States  would  become  by  1887. 

On  the  morning  of  the  16th  Cleve- 
land visited  the  Commercial  Club 
as  scheduled,  and  praised  the  city's 
business  community  there.  Amidst 
all  the  historical  excitement,  he  ob- 
served, no  one  should  forget  "that 
the  aim  and  purpose  of  good  gov- 
ernment tend  after  all  to  the  ad- 
vancement of  the  material  interests 
of  the  people  and  the  increase  of 
their  trade  and  commerce."  He  then 
expressed  the  hope  that  a  widely 
shared  patriotism  would  prevail  in 
which  businessmen  would  think  be- 
yond their  margins  of  profit.  "Must 
we  always  look  for  the  political 
opinions  of  our  business  men  pre- 
cisely where  they  suppose  their  im- 
mediate pecuniary  advantage  is 
found?"  he  asked. 

In  most  other  respects  the  Cen- 
tennial's tone  and  texture  were  just 
about  what  one  might  imagine.  Phil- 
adelphia was  adorned  with  red, 
white,  and  blue  bunting;  and  Ameri- 
can flags  flew  ubiquitously.  Three 
triumphal  arches  had  been  erect- 
ed— the  one  on  Broad  Street  at 
Chestnut  being  particularly  impres- 
sive. The  300  parade  floats  included 
such  diverse  themes  as  education, 
agricultural  technology,  and  the  his- 
tory of  native  Americans.**  One 
million  spectators  from  Philadel- 
phia were  joined  by  half  a  million 
visitors  from  out  of  town. 

September  17th  itself  was  desig- 
nated "Memorial  Day".  During  the 
morning  Cleveland  met  with  thou- 
sands of  people  in  a  reception  held 
at  City  Kail.  Ceremonies  then  con- 
tinued at  Independence  Square.  A 

"On  September  21,  1887,  Ttie  New  York 
Times  declared  that  one  of  the  most  suc- 
cessful aspects  of  the  celebration  involved 
the  participation  of  Indian  pupils  from  the 
school  in  Carlisle,  Pennsylvania.  Their  "fine 
appearance"  seemed  a  promising  omen  of 
change,  because  educating  young  Indians 
who  did  not  share  their  parents'  hatred  of 
whites  was  deemed  the  "main  hope  of 
effective  civilization." 
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photograph  of  the  Constitution  was 
displayed  in  front  of  the  President's 
reviewing  stand,  and  the  high- 
backed  chair  on  which  George 
Washington  had  sat  in  1787  was 
featured  inside.  More  than  100 
bands  played,  and  patriotic  songs 
were  sung.  Cleveland  delivered  an 
orotund  oration  on  the  greatness  of 
the  Constitution  and  the  Republic. 
Justice  Miller  then  declaimed  about 
the  remarkable  men  who  had 
framed  the  Constitution. 

After  that  Grover  Cleveland  at- 
tended a  banquet  given  by  the  Hi- 
bernian Society  in  St.  George's  Hall. 
Cleveland  praised  the  Society's  pa- 
triotism, and  quoted  remarks  that 
Washington  had  made  in  1782  to 
the  Friendly  Sons  of  St.  Patrick,  the 
Hibernian  Society's  predecessor. 
Meanwhile  Mrs.  Cleveland  attended 
an  exclusive  reception  at  Wooton, 
an  estate  in  Bryn  Mawr,  in  the  com- 
pany of  Philadelphia's  elite. 

New  York  City's  response  to  the 
Centennial  also  revealed  the  nexus 
between  patriotism  and  entrepre- 
neurship.  On  September  18,  1887, 
The  New  York  Times  editorialized 
that  Philadelphians  must  have 
found  the  affair  very  profitable — all 
those  people  needing  food,  lodging, 
souvenirs,  etc.  Nevertheless,  The 
Times  conceded,  economic  self-in- 
terest alone  could  not  account  for 
the  Centennial's  success.  Equal 
doses  of  careful  planning  and  hard 
work,  inspired  by  patriotism,  had 
been  critical  ingredients  too.  The 
Times  then  proceeded  to  lambaste 
the  lack  of  pride  and  organizational 
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esprit  in  New  York.  "The  spirit  of 
local  patriotism  is  very  rife  in  Phila- 
delphia, but  here  it  can  scarcely  be 
said  to  exist  at  all,"  the  column 
remarked.  "It  is  rumored  that  there 
is  a  historical  society  in  this  city, 
but  this  rumor  is  not  founded  upon 
anything  that  has  been  done  by  that 
body  to  keep  up  the  traditions  of 
New  York.  A  Philadelphia  school- 
boy knows  all  the  monuments  of 
his  city  and  what  they  commemo- 
rate, whereas  a  New  York  school- 
boy is  in  dense  ignorance  of  the 
history  of  the  city". 

Within  a  month,  however,  New 
York's  Chamber  of  Commerce, 
along  with  representatives  of  the 
Historical  Society,  had  launched  se- 
rious plans  for  a  vast  celebration, 
on  April  30  and  May  1,  1889,  of 
George  Washington's  inaugural  on 
Wall  Street.  On  November  10,  1887, 
fifty  citizens,  including  Mayor 
Hewitt,  met  at  the  Fifth  Avenue 
Hotel  to  discuss  and  coordinate 
plans  for  their  own  extravaganza. 
The  event  would,  in  fact,  dwarf  the 
Philadephia  Centennial  in  terms  of 
scale,  logistical  problems,  commer- 
cial profits,  and  social  conflict.  But 
that's  yet  another,  more  complicat- 
ed saga. 

During  the  spring  of  1888,  howev- 
er, a  charming  contretemps  oc- 
cured — exacerbating  public  confu- 
sion provoked  by  the  multiplicity  of 
centennials  that  inevitably  followed 
from  the  adoption  of  the  Constitu- 
tion on  September  17,  1787.  The 
controversy  began  late  in  May, 
1888,  when  the  New  York  Evening 
Post  ran  a  long  essay  entitled  "Cele- 
brating The  Wrong  Centennial." 
The  author,  "Historicus,"  insisted 
that  New  York's  ratification  of  the 
Constitution  on  July  26,  1788,  was 
really  a  far  more  momentous  occa- 
sion than  George  Washington's  in- 
auguration on  April  30, 1789.  Angry 
rebuttals  came  from  various  corre- 
spondents, including  partisans  of 
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yet  a  third  position,  namely,  that 
New  Hampshire's  ratification  on 
June  21, 1788,  was  more  consequen- 
tial than  anything  that  had  hap- 
pened in  New  York  because  New 
Hampshire,  as  the  ninth  state  vx> 
ratify,  made  the  Union  a  fait  ac- 
compli. 

The  controversy  then  spilled  over 
into  a  discussion  of  what  did,  and 
what  did  not,  happen  in  Poughkeep- 
sie  at  New  York's  ratifying  conven- 
tion: e.g.,  whether  the  Poughkeep- 
sie  convention  had  endorsed  the 
Constitution  on  the  condition  that  a 
Bill  of  Rights  be  added.  By  June  8, 
1888,  readers  were  writing  to  com- 
plain that  all  the  contradictory 
claims — involving  matters  as  factu- 
al as  dates  and  as  interpretive  as 
priority  (the  significance  of  who  did 
what,  and  when) — were  becoming 
very  confusing. 

In  July  three  authors  calling 
themselves  "Verax,"  "Historicus," 
and  "G.H.M.",  went  at  it  tooth  and 
nail  over  the  significance  of  The 
Federalist  Papers.  The  anti-Hamil- 
tonian  "Verax"  declared  that  The 
Federalist  had  been  a  failure.  "His- 
toricus" glorified  Hamilton,  vilified 
Governor  Clinton,  and  minimized 
the  role  of  John  Jay,  first  Chief 
Justice  of  the  Supreme  Court. 
"G.H.M."  insisted  that  The  Federal- 
ist had  been  immensely  influential 
in  the  ratification  process  and  had, 
since  then,  become  "the  political 
Bible  of  America." 

The  New  York  Times  tried  to 
remain  above  the  fray  in  1888  and 
appear  judicious.  Its  culminating 
editorial  acknowledged  the  difficul- 
ty of  determining  just  how  signifi- 
cant New  York's  ratification  actual- 
ly may  have  been.  Delaware 
deserved  primacy  as  the  first  state 
bold  enough  to  ratify.  New  Hamp- 
shire had  been  essential  because  it 
supplied  the  necessary  two-thirds. 
The  very  close  but  affirmative  votes 
in  such  large  states  as  Massachu- 
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"Although  the  Court's  composition  may  change,  the  Constitution— despite 
some  accretions  and  interpretive  adjustments— remains  fundamentally 
the  same,  a  flexible  framework  that  has  served  extraordinarily  well  for 
almost  tivo  cen  turies, " 


setts  and  Virginia  were  also  vital  for 
the  Constitution's  successful  prom- 
ulgation. It  had  been  fitting  and 
proper  to  commemorate  the  signing 
of  the  Constitution  on  September 
17,  1787;  but  it  would  be  equally 
important  to  observe  the  inaugura- 
tion of  the  new  government  in  New 
York  City  on  April  30,  1889.  Ulti- 
mately, all  the  significant  historical 
dates  were  observed  by  suitable, 
and  profitable,  festivities. 

Let  us  return,  in  closing,  to  the 
distress  expressed  by  Senator 
Lodge  in  1911.  Can  we  now  com- 
plete our  response  to  the  question: 
What  had  changed  since  1887?  Tn 
the  decades  after  that  year  a  con 
servative  Supreme  Court  made  vari- 
ous decisions  that  were  offensive  to 
liberal  Americans.  Consequently, 
voices  of  criticism  had  been  raised: 
in  Utopian  novels  hostile  to  the 
Court;  in  constitutional  histories  of 
the  United  States  written  from  a 


socialist  perspective;  in  proposals 
to  make  the  process  of  amending 
the  Constitution  easier;  and  in  con- 
troversial suggestions  for  facilitat- 
ing the  recall  of  unpopular  judges. 

So  there  were,  indeed,  substan- 
tive reasons  for  Lodge's  anxiety, 
and  for  his  wistful  declaration  that 
"All  this  is  quite  new  in  our  history. 
We  have  as  a  people  deeply  rever- 
enced our  Constitution."  Lodge's 
nostalgic  mood  may  have  caused 
his  memory  to  function  in  a  highly 
selective  manner,  however.  It  had 
been  Noah  Webster,  after  all,  a  Mas- 
sachusetts Federalist  and  arch-na- 
tionalist, who  in  1814  expressed 
distrust  of  the  Constitution  as  a 
naively  democratic  document.  And 
yet  another  famous  son  of  the  Bay 
State,  the  fiery  abolitionist  William 
Lloyd  Garrison,  had  burned  the 
Constitution  on  July  4,  1854,  at  Fra- 
mingham,  Massachusetts,  proclaim- 
ing: "So  perish  all  compromises 


with  tyranny." 

If  there  is  a  lesson  in  all  of  this, 
and  I  believe  that  there  is,  it 
involves  two  related  sorts  of  vacil- 
lation that  have  occurred  in  Ameri- 
cans' responses  to  their  funda- 
mental charter.  First,  long  periods 
of  comparative  ignorance  or  indif- 
ference have  given  way  to  briefer 
bursts  of  intense  interest.  And  sec- 
ond, ideological  partisanship  has 
caused  criticism  of  the  Constitution 
to  flourish  spasmodically,  almost 
rhythmically,  depending  to  a  con- 
siderable degree  upon  the  political 
predilections  of  the  Supreme  Court 
during  a  given  generation.  Liberals 
reviled  the  Constitution  during  the 
1840s  and  1890s,  just  as  conserva- 
tives did  during  Reconstruction  and 
the  Earl  Warren  era. 

Although  the  Court's  composi- 
tion may  change,  the  Constitu- 
tion— despite  some  accretions  and 
interpretive  adjustments — remains 
fundamentally  the  same,  a  flexible 
framework  that  has  served  extraor- 
dinarily well  for  almost  two  centu- 
ries. For  that  very  reason,  perhaps, 
most  Americans,  most  of  the  time, 
have  affirmed  their  basic  govern- 
mental blueprint.  It  is  incumbent 
upon  us  to  remember  that  wise  but 
fallible  men  wrote  it.  Our  responsi- 
bility, therefore,  is  to  recognize  that 
judicious  (albeit  fallible)  men  and 
women  must  continue  to  interpret 
and  apply  it  as  best  they  can. 


Michael  Kammen  is  professor  of  history 
at  Cornell  University,  He  is  now  prepar- 
ing a  book  about  the  cultural  impact  of 
the  United  States  Constitution,  1789  to 
the  present,  which  will  be  published  by 
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this  Constitution 


For  the  Classroom 


WASHINGTON'S  DECISION  TO  ATTEND 
THE  CONSTITUTIONAL  CONVENTION 


The  lesson  which  follows  has  been  designed  for  use  in  the  high  school  class- 
room, in  courses  which  teach  American  history  and  government.  It  is  one  of 
more  than  sixty  lessons  developed  by  Project  '87  with  a  grant  from  the  National 
Endowment  for  the  Humanities.  The  lesson  on  Washington's  decision  to  attend 
the  Constitutional  Convention  contains  three  parts:  material  for  students,  a  les- 
son plan  and  notes  for  teachers,  and  a  list  of  suggested  readings.  This  lesson 
may  be  photocopied  for  classroom  application  with  the  attribution  noted  on 
page  1. 

The  complete  book  of  Lessons  on  the  United  States  Constitution  will  be 
published  and  distributed  to  high  schools  throughout  the  nation  for  use  in  con- 
junction with  standard  high  school  textbooks.  The  lessons  were  designed  and 
developed  by  John  J.  Patrick  of  the  Social  Studies  Development  Center,  Indiana 
University,  and  Richard  Remy  of  the  Citizenship  Development  Program,  Ohio 
State  University.  Paul  Finkelman  of  the  University  of  Texas  served  as  consulting 
historical  editor. 

Project  '87  would  like  to  hear  of  other  curriculum  materials  on  the  Constitu- 
tion developed  for  all  grade  levels,  but  especially  pre-collegiate.  We  wiU  'insider 
publishing  samples  in  this  section  of  the  magazine.  Please  contact  this  Consti- 
tution, 1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  Attention: 
Educational  materials. 


Background  to  a  Difficult  Decision 

When  the  Revolution  ended,  General  George  Washington  went  home.  After  eight  years  of  continuous  service  to 
his  country,  the  man  who  had  become  the  greatest  hero  of  his  age — both  in  America  and  abroad — retired  from 
public  office.  Washington  wanted  to  enjoy  the  last  years  of  his  life  as  a  gentleman  farmer  on  his  Virginia  planta- 
tion. Although  Washington  had  spent  almost  his  entire  life  in  public  service — as  a  surveyor  of  western  lands,  a 
politician,  and  a  soldier  in  two  wars — he  had  always  claimed  to  prefer  the  life  of  a  planter. 

At  fifty-one  Washington  was  relieved  that  he  no  longer  had  to  bear  the  great  responsibilities  of  leading  an  army 
and  helping  to  create  a  nation.  He  wrote  his  friend  and  former  comrade-in-arms,  the  Marquis  de  Lafayette: 
"I  am  become  a  private  citizen  on  the  banks  of  the  Potomac,  and  under  the  shadow  of  my  own  vine  and  my 
own  fig  tree.  Free  from  the  bustle  of  a  camp  and  the  busy  scenes  of  public  life,  I  am  . . .  not  only  retired  from 
all  public  employment,  but  I  am  retiring  within  myself,  and  shall  be  able  to  wend  the  solitary  walk  and  tread 
the  paths  of  private  life  with  heartfelt  satisfaction.  Envious  of  none,  I  am  determined  to  be  pleased  with  all,  and 
this,  my  dear  friend,  being  the  order  of  my  march,  I  will  move  gently  down  the  stream  of  life  until  I  sleep  with 
my  fathers." 

In  a  letter  which  was  circulated  throughout  the  country,  Washington  declared  he  would  never  again  "take  any 
share  in  public  business."  He  also  issued  a  warning  about  the  need  for  a  stronger  national  government.  During 
the  war  Washington's  troops  often  went  without  adequate  food  or  clothing,  and  many  were  never  paid  the  wages 
owed  them  because  the  government  under  the  Articles  of  Confederation  had  been  unable  to  raise  money  through 
taxation.  It  was  thus  with  no  exaggeiation  that  the  retiring  leader  of  the  revolutionary  armies  wrote:  "No  man  in 
the  United  States  is,  or  can  be,  more  deeply  impressed  with  the  necessity  of  reform  in  our  present  Confederation 
than  myself." 

Washington's  advice  was  not  followed.  The  Articles  of  Cr  ^federation  were  not  amended.  Consequently,  from 
1783  to  1786,  the  new  American  nation  suffered  from  an  ineffective  national  government.  Many  citizens  doubted 
that  the  weak  United  States  could  survive.  It  seemed  likely  that  the  fragile  national  union  would  be  fractured  into 
several  competing  republics. 

As  the  nation's  troubles  worsened,  many  citizens,  and  some  state  governments,  saw  that  the  Articles  of  Confed- 
eration needed  to  be  changed.  In  1786  representatives  from  five  states  met  at  Annapolis,  Maryland  to  discuss 
ways  to  reform  the  national  government.  While  the  Annapolis  Convention,  as  this  meeting  was  known,  accom- 
plished nothing,  it  set  the  stage  for  the  Constitutional  Convention  a  year  later.  The  men  who  met  at  Annapolis 
called  for  such  a  Convention  to  be  held  in  Philadelphia  in  May,  1787.  A  number  of  states  quickly  endorsed  the 
idea  and  eventually,  a  reluctant  Congress  agreed  to  the  proposal.  Each  state  government  was  officially  invited  to 
select  delegates  who  would  participate  in  the  meeting  to  amend  the  Articles  of  Confederation. 
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The  Occasion  for  a  Decision 

The  Virginia  government  chose  Washington  to  head  the  state  delegation.  Washington,  however,  had  mixed  feel- 
ings about  going  to  Philadelphia. 
George  Washington  faced  a  difficult  decision.  Should  he  attend  the  convention  in  Philadelphia? 

Reasons  for  Not  Going  to  the  Convention 

Washington  certainly  did  not  feel  up  to  a  long,  hard  trip.  He  was  55  years  old,  and  he  often  felt  older.  His  body 
usually  ached  from  rheumatism;  sometimes  he  could  not  lift  his  arm  as  high  as  his  head. 

Family  problems  were  pressing  Washington.  His  79-year-old  mother  was  very  ill,  as  was  his  sister.  They  lived 
nearby  and  often  asked  for  help.  His  brother  had  died  in  January,  1787,  which  depressed  Washington  very  much. 
He  also  wanted  to  help  his  dead  brother's  children. 

The  general's  wife,  Martha,  did  not  want  her  husband  to  leave  home  again.  She  had  hardly  seen  him  during  the 
eight  years  of  the  War  for  Independence.  After  the  war,  in  1783,  she  said:  "I  had  anticipated  that  from  this  mo- 
ment we  should  have  been  left  to  grow  old  in  solitude  and  tranquility  together."  Likewise,  Washington  was  reluc- 
tant to  once  again  forsake  the  comforts  of  his  home  for  public  service. 

Business  problems  were  a  constant  worry.  Washington  hesitated  to  leave  his  plantation  because  the  place 
needed  his  attention.  There  were  repairs  to  be  made  and  debts  to  be  paid.  He  believed  he  owed  it  to  himself  and 
his  family  to  attend  to  these  matters. 

The  political  reasons  for  staying  home  loomed  larger  than  the  personal  reasons.  First,  what  if  the  convention 
failed?  What  if  most  states  didn't  bother  to  send  delegates?  Washington  would  be  embarrassed.  His  great  reputa- 
tion might  be  harmed.  His  old  friend,  Henry  Knox,  advised  him  to  stay  home  to  protect  his  good  name.  Even 
James  Madison,  the  Convention's  strongest  supporter,  wrote:  "It  ought  not  to  be  wished  by  any  of  his  friends  that 
he  should  participate  in  any  abortive  undertakings." 

John  Jay,  another  strong  supporter  of  the  convention,  reminded  Washington  that  the  convention  wasn't  quite 
legal.  The  legal  procedures  for  amending  the  Articles  of  Confederation  were  being  ignored  by  the  organizers  of 
the  Philadelphia  convention.  The  Congress  had  not  yet  approved  of  the  convention.  Should  Washington  go  to  a 
meeting  that  citizens  might  view  as  illegal? 

Washington  also  remembered  his  promise  to  stay  out  of  "public  business."  If  he  accepted  election  as  a  delegate 
to  the  convention,  people  might  say  that  he  had  broken  his  word.  They  might  also  think  he  wanted  to  use  the 
convention  to  gain  power  in  the  government.  Did  he  want  to  risk  being  called  a  hypocrite?  Did  he  want  to  seem 
to  be  a  schemer  in  pursuit  of  personal  power  and  glory? 

Reasons  for  Going  to  the  Convention 

On  February  21,  Congress  recognized  the  convention.  This  gave  the  meeting  an  appearance  of  legality. 

By  the  end  of  March,  it  appeared  that  most  states  would  send  delegates  to  Philadelphia.  Only  Rhode  Island 
seemed  likely  to  boycott  the  meeting.  There  was  no  doubt  that  there  would  be  a  convention,  which  might  be  suc- 
cessful. How  would  Washington  feel  if  the  convention  made  great  achievements  without  his  participation?  Would 
his  reputation  suffer  if  great  decisions  were  made  in  his  absence? 

Washington  found  out  that  most  of  the  delegates  already  selected  were  men  with  great  reputations.  If  he  went 
to  the  convention,  he  would  be  in  good  company. 

During  March,  1787,  Washington  received  many  letters  urging  him  to  attend  the  convention.  They  came  from 
his  wartime  comrades,  who  asked  their  General  to  preserve  the  fruits  of  this  victory  by  helping  to  create  an  effec- 
tive national  government.  Henry  Knox  changed  his  advice.  He  wrote:  "It  is  the  general  wish  that  you  should  at- 
tend." 

Some  leaders  believed  that  Washington's  participation  might  make  the  difference  between  success  or  failure  at 
the  convention.  His  reputation  among  citizens  was  so  great  that  his  attendance  would  make  the  convention  seem 
legitimate. 

Why  Washington  Decided  to  Go 

On  March  28,  George  Washington  wrote  Governor  Randolph  that  he  would  lead  the  Virginia  delegation  in  Phila- 
delphia. Washington  feared  that  Americans  would  consider  him  a  bad  citizen  if  he  did  not  participate  in  an  event 
of  such  great  significance.  He  decided  it  was  his  duty  to  attend  the  Convention. 

Washington  wanted  very  much  for  his  new  nation  to  succeed.  "To  see  this  country  happy  ...  is  so  much  the 
wish  of  my  soul,"  he  wrote.  He  had  to  help,  no  matter  what  the  personal  or  political  risks. 

His  fellow  citizens  needed  him,  so  Washington  once  again  rose  to  the  challenge  of  public  responsibility  He 
mustered  his  strength  and  went  to  Philadelphia  in  May,  1787. 

Henry  Knox  observed:  "Secure  as  he  was  in  his  fame,  he  has  again  committed  it  to  the  mercy  of  events.  Noth- 
ing but  the  critical  situation  of  his  country  would  have  induced  him  to  so  hazardous  a  conduct." 
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Reviewing  Facts  and  Main  Ideas  About  Washington's  Decision 


1. 
2. 
3. 
4. 


What  was  the  difficult  decision  facing  George  Washington  in  1787? 
What  political  events  brought  about  Washington's  decision. 

What  were  main  reasons  for  not  attending  the  Constitutional  Convention  in  Philadelphia? 
What  were  main  reasons  for  attending  the  Constitutional  Convention? 


Analysis  of  Washington's  Decision 


George  Washington's  decision  to  attend  the  Constitutional  Convention  involved  alternatives,  co?isequences  and 
goals.  Anyone  faced  with  a  difficult  decision  should  think  carefully  about  these  questions: 

1.  What  are  my  alternatives  or  choices? 

2.  What  are  the  possible  and  probable  consequences,  or  outcomes,  of  each  choice? 

3.  What  are  my  goals?  (What  do  I  want  or  value  in  this  situation?) 

4.  In  view  of  my  goals,  which  consequences  are  best  in  this  situation? 

5.  What  choice  or  decision  should  I  make?  (What  choice  is  most  likely  to  lead  toward  my  goals?) 
Wliat  were  Washington's  alternatives  in  this  case? 

Washington's  main  goals  in  this  case  reveal  his  values — his  beliefs  about  what  is  good  or  bad,  right  or  wrong. 
The  goals  are  guides  to  Washington's  choice  to  attend  the  Constitutional  Convention.  They  help  us  to  understand 
why  he  thought  one  alternative  was  better  than  the  other. 

1.  What  were  Washington's  goals  in  this  case? 

2.  What  do  Washington's  goals  tell  us  about  his  values? 

3.  How  do  Washington's  goals  and  values  explain  his  decision  to  attend  the  convention? 

4.  What  were  positive  and  negative  consequences  associated  with  a  decision  to  go  to  the  convention? 

5.  What  were  positive  and  negative  consequences  of  a  decision  not  to  go  to  the  convention? 

Washington's  decision  had  some  positive  and  negative  effects  on  him  and  others.  Make  two  lists.  First,  review 
the  case  study  and  identify  how  Washington's  decision  was  likely  to  affect  him. 
Next,  review  the  case  study  and  identify  how  the  decision  was  likely  to  affect  others. 

One  important  way  to  evaluate  a  decision  is  to  consider  if  it  balances  the  needs  and  wants  of  individuals  with 
the  needs  and  wants  of  the  community  to  which  they  belong.  On  balance,  did  Washington's  decision  seem  fair 
to  himself  and  others? 


This  lesson  tells  about  the  decision  of  George  Washington  to  attend  the  meeting  in  Philadelphia,  which  became 
the  Constitutional  Convention,  in  1787.  The  conflicting  pressures,  which  made  Washington's  decision  difficult,  are 
discussed.  A  main  purpose  of  this  lesson  is  to  introduce  decision  making  as  it  confronts  citizens  in  a  free  society. 
Students  are  introduced  to  procedures  that  help  them  clarify,  analyze  and  make  decisions. 


This  lesson  can  be  used  with  standard  textbook  discussions  of  the  events  that  led  to  the  Constitutional  Con- 
vention at  Philadelphia  in  1787.  None  of  the  standard  textbooks  includes  a  detailed  discussion  of  Washington's 
difficult  decision  to  attend  the  Convention.  Most  of  the  textbooks  do  not  even  mention  this  interesting  and  reveal- 
ing choice.  This  rase  study  can  be  used  as  an  introductory  lesson  to  precede  textbook  treatments  of  the  Constitu- 
tional Convention. 


Students  are  expected  to: 

1.  explain  the  situation  that  brought  about  Washington's  need  to  make  a  decision  in  this  case; 

2.  identify  Washington's  alternatives  in  this  case; 

3.  identify  reasons  for  and  against  a  decision  by  Washington  to  attend  che  convention  in  Philadelphia; 

4.  explain  why  Washington  decided  to  attend  the  convention; 

5.  appraise  Washington's  decision  in  terms  of  the  decision's  (a)  effect  on  Washington,  (b)  effect  on  various  oth- 
ers, (c)  practicality,  (d)  fairness. 


LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
Preview  of  Main  Points 


Connection  to  Textbooks 


Connections  to  Other  Lessons  in  this  Sourcebook 
The  lesson  provides  a  simple  introduction  and  guide  to  the  basic  steps  of  rational  decision  making. 

Objectives 
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Suprprestions  for  Teaching  the  Lesson 
This  lesson  can  be  used  as  a  "springboard"  into  textbook  discussions  of  the  organization  of  the  convention  in 
Philadelphia.  The  lesson  also  may  be  used  as  a  simple  introduction  to  decision  making  by  citizens,  which  may  be 
necessary  for  students  who  have  not  encountered  this  type  of  lesson  before. 

Opening  the  Lesson 

•  Begin  by  previewing  the  main  points  and  purposes  of  the  lesson.  This  provides  students  with  a  sense  of  direc- 
tion. 

Developing  the  Lesson 

•  Have  the  students  read  the  description  of  Washington's  decision.  Then  conduct  a  discussion  of  the  questions 
that  follow  the  case  to  make  certain  that  students  know  the  main  facts  and  ideas. 

•  Move  to  the  part  of  the  lesson  about  the  analysis  of  Washington's  decision.  Consider  Washington's  (1)  alterna- 
tives, (2)  consequences,  and  (3)  goals, 

•  Ask  students  to  give  examples  of  alternatives,  consequences  and  goals  to  demonstrate  that  they  understand 
these  ideas. 

•  Emphasize  the  meaning  of  the  decision-making  routine,  so  that  students  will  be  able  to  analyze  and  make 
decisions  systematically  in  subsequent  lessons. 

Concluding  the  Lesson 

•  Conclude  the  lesson  by  conducting  a  discussion  of  the  questions  at  the  end  of  the  lesson. 

•  The  final  qu-stion  involves  an  overall  judgment  about  the  worth  of  Washington's  decision.  Ask  students  to 
support  their  judgment  with  evidence  and  examples  drawn  from  the  case  study  of  Washington's  decision. 

Note  on  Uses  of  Evidence 
This  lesson  introduces  students  to  the  use  of  quotations  from  letters  as  an  historical  source.  Two  aspects  of 
this  might  be  worth  pointing  out  to  the  students.  First,  the  students  will  quickly  see  that  language  in  the  18th  cen- 
tury was  different  from  the  language  of  today.  Students  should  be  urged  to  keep  this  fact  in  mind  when  they  read 
historical  sources,  including  the  Constitution  itself.  Second,  the  students  may  wonder  about  the  dots  in  the  mid- 
dle of  the  first  quotation  from  a  Washington  letter.  This  of  course  is  an  ellipsis,  which  indicates  that  some  words 
have  been  left  out  of  a  quotation.  This  mark  is  used  in  many  forms  of  writing.  Students  should  be  aware  of  this 
usage.  The  ellipsis  is  designed  to  allow  a  writer  to  quote  from  the  most  relevant  parts  of  a  letter,  speech,  or  arti- 
cle (or  any  other  source)  without  quoting  the  entire  source.  Sometimes  an  ellipsis  may  be  used  to  emphasize  a 
point,  while  cutting  out  unnecessary  material  in  the  middle  of  a  passage.  Students  should  also  be  aware  that  it  is 
possible  to  change  the  meaning  of  a  sentence  through  an  ellipsis.  Such  a  use— or  misuse— of  an  ellipsis  is  some- 
thing like  lying,  because  an  author  that  misuses  an  ellipsis  in  that  way  is  attributing  a  statement  to  a  source  when 
in  fact  the  source  did  not  make  such  a  statement. 

Suggested  Reading 

The  following  book  is  part  of  a  set  of  four  volumes  on  the  life  of  Washington.  It  is  considered  the  best  biogra- 
phy of  Washington.  Pages  30-111  tell  about  the  events  of  Washington's  life  from  1783-1787,  prior  to  his  participa- 
tion in  the  Constitutional  Convention. 
Flexner,  James  Thomas.  George  Washington  and  the  New  Nation:  1783-1793  (Boston:  Little,  Brown  and  Com- 
pany, 1970),  pp.  30-111. 

The  best  single-volume  biography  of  Washington,  which  also  covers  this  period  of  his  life,  is: 
Flexner,  James  Thomas,  Washington:  The  Indispensible  Man  (Boston:  Little,  Brown  and  Company,  1969)  This 
book  is  available  in  paperback  and  highly  readable.  Many  high  school  juniors  and  seniors  will  find  it  an  enjoy- 
able and  worthwhile  biography. 
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The  Preamble  to  the  Constitution  DOCUMENTS 

of  the  United  States 

by  DONALD  S.  LUTZ 


■he  Preamble  to  the  United  States  Constitution 
not  only  introduces  the  document;  it  encapsu- 
lates and  reflects  the  various  sources  of,  and 
influences  upon,  our  constitutional  tradition.  The 
covenants  and  compacts  written  by  colonists  dur- 
ing the  early  seventeenth  century  first  established 
the  form  and  general  elements  of  American  consti- 
tutions. Early  in  the  eighteenth  century  the  ideas 
and  values  of  Harrington  and  the  Commonwealth 
thinkers,  Florentine  republicanism  as  exemplified 
by  Machiavelli,  and  the  contract  theorists,  especial- 
ly Hobbes  and  Locke,  provided  additional  philo- 
sophical underpinnings.  These  three  strands  of 
thought  were  woven  into  the  fabric  of  the  coven- 
ant/compact tradition,  and  the  synthesis  achieved 
fullest  expression  in  the  state  constitutions  written 
between  1776  and  1787.  Beginning  in  the  1770's, 
the  ideas  of  the  Scottish  Enlightenment  writers, 
particularly  Hume,  and  of  the  European  Enlighten- 
ment more  generally,  especially  Montesquieu,  were 
ir\jected  into  American  political  thought.  The  Fed- 
eralists who  assembled  in  Philadelphia  in  the  sum- 
mer of  1787  brought  Enlightenment  ideas  into 
American  constitutionalism,  but  the  founders  had 
additional  models  for  government  in  the  early  state 
constitutions.  Our  constitutional  tradition  also  re- 
sponded to  critical  political  situations.  Constitu- 
tions are  never  written  in  a  political  vacuum,  but 
tend  to  present  a  "snapshot"  of  the  balance  of  po- 
litical forces  at  the  time  of  their  writiny  Our  analy- 
sis of  the  Preamble's  form  and  content,  then,  must 
necessarily  focus  upon  the  early  colonial  founda- 
tion documents,  the  early  state  constitutions,  the 
proceedings  of  the  Constitutional  Covention,  and 
the  historical  events  surrounding  the  writing  rf  the 
Constitution,  including  the  matter  of  the  Articles  of 
Confederation. 

Form  of  The  Documents 

By  1787  Americans  had  been  writing  documents 
of  political  foundation  for  over  f  century  and  a 
half.  Although  technically  gover^  jd  by  a  charter 
from  the  English  Crown,  colonists  to  America 
were  invariably  granted  the  right }rT  these  chart,  j 
to  erect  and  conduct  local  gove.    ,  3nt  as  long  as 
the  laws  passed  were  not  in  contradiction  with  T  • 
glish  law.  Thus,  from  the  very  beginning  Americans 
had  considerable  control  over  their  local  political 
affairs;  the  Mayflower  Compact  is  a  good  example 
of  the  foundation  documents  they  wrote  for  them- 
selves to  formalize  local  government.  These  brief 
documents  were  direct  descendants  of  religious 
covenants  developed  by  Calvinisj-orionted  Protes- 
tants and  influenced  by  the  Old  Testis  lent,  espe- 
cially the  book  of  Deuteronomy. 


In  the  name  of  God,  amen.  We  whose 
names  are  underwritten  ...  do,  by  these 
presents,  covenant  and  combine  ourselves 
together  into  a  civil  body  politic  for  our 
better  ordering  and  preservation  and  fur- 
therance of  the  ends  aforesaid;  and  by 
virtue  hereof  do  enact,  constitute,  and 
frame  such  just  and  equal  laws,  ordi- 
nances, acts,  constitutions,  and  officers, 
from  time  to  time,  as  shall  be  thought 
most  meet  and  convenient  for  the  general 
good  of  the  colony,  to  which  we  promise 
all  due  submission  and  obedience. . .  . 

Mayflower  Compact,  in  part,  adopted  Novem- 
ber 11, 1620.  Text  taken  from  F.  N.  Thorpe, 
ed.,  The  Federal  and  Stale  Constitutions,  Co- 
lonial Charters,  and  Other  Organic  Laws  of  the 
United  States,  Vol.  Ill,  p.  1841. 

Dozens  of  similar  local  documents  of  foundation 
would  be  written  in  the  next  twenty  years  through- 
out the  colonies.  Typically  these  documents  would 
embody  the  principles  of  popular  sovereignty,  ma- 
jority rule,  arH  political  equality  among  citizens, 
through  there  was  some  qualification  of  these  prin- 
ciples in  practice.  Idei  y,  government  was  to  be 
based  upon  the  consent  of  the  people,  either  di- 
rectly or  indirectly  through  representatives  elected 
for  that  purpose,  and  decisions  were  to  be  derived 
from  an  open  and  deliberate  discussion  of  what 
best  served  the  common  good. 

The  colonists  drew  up  longer  and  longer  codes 
of  law,  altered  and  expanded  their  political  sys- 
tems, and  brought  the  basics  of  their  government 
into  single  documents  which  laid  out  fundamental 
principles  and  institutions.  At  this  point,  the  earlier 
documents  of  foundation  tended  to  become  intro- 
ductory statements  of  the  grounds  and  intention  of 
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these  longer  proto-constitutions.  In  1636  the  citi- 
zens of  Plymouth,  Massachusetts  wrote  the  first 
true  constitution  in  American  history,  and  used  as 
a  preface  the  Plymouth  agreement  which  they  had 
adopted  the  same  day. 

We,  the  associates  of  New-Plymouth  com- 
ing hither  asfreeborn  subjects  of  the  State 
of  England  endowed  with  all  and  singular 
the  privileges  belonging  to  such  being  as- 
sembled; doe  ordain  Constitute  and  enact 
that  noe  act  imposition  law  or  ordinance 
be  made  or  imposed  upon  us  at  present, 
or  to  come  but  such  as  shall  be  imposed 
by  Consent  of  the  body  of  associates  or 
their  representatives  legally  assembled; 
which  is  according  to  the  free  liberties  of 
the  State  of  England. 

Plyif,ou?h  Agreement,  from  the  preface  to  the 
Pilgrim  Code  of  Law,  adopted  November  15, 
1636.  Text  is  taken  from  Harry  M.  Ward,  Slat- 
tern In  Plymouth  Colony,  p.  17. 

Between  1620  and  1776,  simple  foundation  docu- 
ments written  by  the  colonists,  and  derived  from 
religious  covenants  both  in  form  and  content,  be- 
came secularized  preambles  to  modern  constitu- 
tions. During  this  evolution  of  a  constitutional  tra- 
dition, Americans  usually  included  five  foundation 
elements  in  their  documents  of  political  founda- 
tion. First,  there  was  an  explanation  of  why  the 
document  was  necessary.  Second,  the  document 
created,  defined  or  redefined  a  people,  a  communi- 
ty of  individuals.  Third,  it  laid  out  the  fundamental 
values  or  goals  which  described  the  kind  of  people 
this  community  was  or  hoped  to  become.  Fourth, 
the  document  formally  established  a  civil  society 
by  creating  a  government.  Fifth  and  finally,  the 
document  laid  out  the  specific  design  for  the  gov- 
ernmental institutions  through  which  the  commu- 
nity would  make  collective  decisions. 

It  became  standard  practice  to  combine  the  first 
four  foundation  elements  with  a  bill  of  rights  as  a 
long  introduction  to  the  body  of  the  document.  In 
the  early  state  constitutions,  the  section  after  the 
preamble  would  often  begin  with,  "Pfcrt  II:  The 
Constitution  or  Form  of  Government,"  and  only 
then  launch  into  an  institutional  description  of  the 
sort  we  usually  associate  with  constitutions.  This 
structure  made  the  bills  of  rights  part  of  the  pre- 
amble, by  implication  prior  to,  and  thus  not  part 
of,  the  constitution  proper.  The  Preamble  to  the 
United  States  Constitution  did  not  have  a  bill  of 
rights  to  help  it  carry  the  load  of  the  four  founda- 
tion elements,  but  it  is  easy  to  see  the  long  docu- 


mentary tradition  of  which  it  is  a  part. 

The  Preamble  to  the  federal  Constitution  begins 
"We  the  people,"  another  structural  device  taken 
from  early  state  constitutions.  Most  of  the  colonial 
documents  written  between  1620  and  1650  began 
with  the  phrase  "We  the  undersigned,"  and  the  sig- 
natures invariably  represented  all  the  free,  proper- 
ty-owning adult  males  in  the  community.  Using 
only  fifty-two  words,  the  Preamble  to  the  Constitu- 
tion efficiently  contains  the  requisite  foundation  el- 
ements. It  creates  a  people,  the  citizens  of  the 
United  States,  where  the  Articles  of  Confederation 
had  recognized  only  a  league  of  states,  (each  of 
which  was  constituted  a  people  by  their  respective 
constitutions).  We  are  given  the  reasons  the  docu- 
ment is  needed  at  the  same  time  that  we  have  a 
list  of  fundamental  values  or  goals — union,  justice, 
domestic  tranquility,  the  common  defense,  the  gen- 
eral welfare,  and  liberty.  The  words  "do  ordain  and 
establish  this  Constitution"  create  a  government. 
Thus,  we  have  the  first  four  foundation  elements  at 
hand,  ready  to  be  joined  by  the  fifth,  the  institu- 
tional description,  in  the  body  of  the  document. 

Content 

We  have  been  implying  a  direct  connection  in 
form  between  the  preambles  of  the  early  state  con- 
stitutions and  our  national  Preamble,  but  it  must 
be  remembered  that  the  framers  of  our  national 
Constitution  met  in  Philadelphia  in  the  summer  of 
1787  in  order  to  overcome  the  weaknesses  in  the 
Articles  of  Confederation  which  failed  to  create  an 
adequate  national  government.  State  constitutions 
did  not  have  as  their  purpose  the  design  of  a  na- 
tional government.  Thus,  the  founders  could  not 
extract  such  ideas  from  them.  In  fact,  the  framers 
in  many  instances  were  reacting  against  what  they 
found  in  the  more  parochial  state  constitutions,  in- 
cluding their  preambles.  Nevertheless,  just  as  bi- 
cameralism, representation,  and  a  host  of  other 
ideas  flowed  into  the  national  document  from  the 
state  constitutions  as  a  result  of  the  familiar  and 
persistent  patterns  carried  in  the  heads  of  the 
framers  from  living  under  the  state  constitutions, 
so  too  did  the  Preamble.  The  national  Preamble 
derived  partly  through  the  apposition  of  the  state 
preambles,  and  partly  in  opposition  to  them. 

Furthermore,  the  state  constitutions  had  an  im- 
pact on  the  national  Constitution  by  the  simple 
fact  of  the  existence  of  the  states  prior  to  the  birth 
of  the  nation.  The  proposed  national  Constitution 
had  to  incorporate  a  federal  system  to  acknowl- 
edge the  autonomous  purview  of  the  states.  Thus, 
the  states  are  mentioned  in  the  national  document, 
either  directly  or  by  clear  implication,  over  fifty 
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times  in  forty-two  separate  sections.  Our  political 
system  is  defined  by  an  interlocking  system  of  con- 
stitutions, and  the  state  documents  are  an  essential 
part  of  a  proper,  complete  United  States  Constitu- 
tion. The  preambles  to  the  state  constitutions  set 
the  pattern  for  preambles  to  constitutions,  intro- 
duced other  portions  of  the  interlocking  syss^Av 
and  served  as  positive  and  negative  examples  of 
content  for  the  framers. 

Since  the  preambles  and  bills  of  rights  of  the 
early  state  constitutions  reflected  the  colonial  tra- 
dition, they  contained  many  English  Whig,  republi- 
can, and  contractarian  elements.  But  they  also  con- 
tained elements  derived  from  the  more  recent 
Enlightenment  tradition,  elements  which  first 
showed  up  in  force  in  the  Declaration  of  Indepen- 
dence. To  the  earlier  values  were  added  life,  liber- 
ty, and  happiness. 

We  hold  these  truths  to  be  self-evident, 
that  aU  men  are  created  equal,  that  they 
are  endowed  by  their  Creator  with  certain 
unalienable  Rights,  that  among  these  are 
Life,  Liberty,  and  the  pursuit  of  Happi- 
ness. That  to  secure  these  rights,  Govern- 
ments are  instituted  among  Men,  deriv- 
ing their  just  powers  from  the  consent  of 
the  governed;  That  whenever  any  Form  of 
Government  becomes  destructive  of  tlwse 
ends,  it  is  the  Right  of  the  People  to  alter 
or  abolish  it,  and  to  institute  new  Gov- 
ernment, laying  its  foundation  on  such 
principles  and  organizing  its  powers  in 
such  form,  as  to  them  shall  seem  most 
likely  to  effect  their  Safety  and  Happi- 
ness .... 

Beginning  of  the  second  paragraph  of  the  Dec- 
laration of  Independence,  adopted  July  4, 
1776. 

The  Declaration  had  a  tremendous  impact  upon 
the  early  state  constitutions.  Eight  of  them  bor- 
rowed language  directly  from  the  Declaration,  and 
the  1777  New  York  Constitution  reprinted  the  en- 
tire Declaration  of  Independence  as  part  of  its  pre- 
amble. 

In  1776  the  state  of  Virginia  adopted  a  constitu- 
tion, and  its  preamble  and  the  Virginia  Bill  of 
Rights  resemble  the  Declaration  at  least  in  part  be- 
cause Thomas  Jefferson  was  centrally  involved 
with  both. 

We  therefore,  the  delegates  and  representa- 
tives of  the  good  people  of  Virginia,  hav- 
ing maturely  considered  the  premises, 


and  viewing  with  great  concern  the  de- 
plorable conditions  to  which  this  once 
happy  country  must  be  reduced,  unless 
some  regular  adequate  mode  of  civil  poli- 
ty is  speedily  adopted  .  .  .  do  ordain  and 
declare  the  future  form  of  government  of 
Virginia  to  be  as  followeth .... 

The  last  paragraph  of  a  1,500  word  introduc- 
tory statement  to  the  1776  Virginia  Constitu- 
tion. Text  taken  from  F.N.  Thorpe,  ed.,  The 
Federal  and  State  Constitutions,  Vol.  Vil,  p. 
3815. 

That  all  men  are  by  nature  equally  free 
and  independent,  and  have  certain  inher- 
ent rights,  of  which,  when  they  enter  into 
a  state  of  society,  they  cannot  by  any 
compact,  deprive  or  divest  their  posterity; 
namely,  the  enjoyment  of  life  and  liberty, 
with  the  means  of  acquiring  and  possess- 
ing property,  and  pursuing  and  obtaining 
happiness  and  safety. 

Section  1  of  the  Bill  of  Rights  of  the  1776  Vir- 
ginia Constitution.  Text  from  Thorpe,  p.  3813. 
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T  H  E   C  O  N  S  T  I  TUT  I  O  N. 


Xbe  Constitution  or  Form  or  Government  agreed  to  and  revi- 
ved upon  by  the  Reprefcntativc*  of  the  Freemen  of  the  State  of  Nor  t h - 
Carolina,  eleded  and  chofen  for  that  particular  Purpofe,  in  Con- 
gitli  aflcmblcd,  at  Halifax/  the  Eighteenth  Day  of  December,  in  the 
Year  of  our  Lord  Che  Thoufcnd  Seven  Hundred  and  Seventy-Ik. 

WHERE  A  S  Allegiance  and  Protection  are  in  their  Nature/reciprocal, 
and  the  oneftiould  of  Right  berefufed  *  hen  theother  Is  withdrawn.  And 
%hereaa  Cnrfc  the  Third,  King  of  Grtat-Britaint  and  lire  Sovereign  of 
the  Bniifi  AmericM  Colonics,  hath  noc  onlv  withdrawn  from  them  his  Protection, 
but  br  an  A  A  of  the  Briiijb  Legiflature  declared  the  Inhabitants  of  ihtfc  States 
out  of  the  Frotcaion  of  the  Btiti/b  Crown,  and  all  their  Property  found  upon  the 
High  Seas  UiWe  to  be  faxed  and  confiscated  to  the  Ufcs  mentioned  in  the  faid 
Ait.  And  the  Dud  George  the  Third  haa  alfo  fent  Fleets  and  Armies  to  profecure 
a  crud  War  igainft  them,  for  the  Purpofe  of  reducing  the  Inhabitant!  of  the 
faid  Colonics  to  a  State  of  abject  Slavery.  In  Confequence  whereof,  all  Govern- 
ment under  the  faid  King  within  the  faid  Colonies,  htih  ceafed,  and  a  Total  Dif- 
folution  of  Government  m  many  of  them  hath  taken  Place.  And  whereas  the 
Continental  Congrefa  having  confidercd  the  Prcmifes,  and  other  previous  Viola- 
lions  of  the  Righu  of  the  good  People  of  America,  have  therefore  declared,  that 
■?  the  Thirteen  (Jolted  Colonies  are  or  Right,  wholly  abfolved  from  all  Allegiance 
to  the  BriiiA  Crown,  or  any  other  foreign  jurifdiaion  whatfoever,  and  that  the 
(aid  Colonies  now  ire  and  forever  mall  be,  Free  and  Independent  States  V  Where* 
fore,inour  prcfent  State^in order  to  prevent  Anarchy  and Confufionjt becomes nc- 
\  wuaiy  that  a  Government  mould  be  cAablimcd  in  this  ftarc :  Therefore,  Wc.  the 
Rcprefcntatives  of  the  Freemen  of  NortkCaroliwa,  chofen  and  auerobled  in  Con- 
gnjfc  for  the  csprefi  Purpofe  of  framing  a  Conftitution  under  the  Authority  of 
the  People  rnoft  conducive  to  their  Happands  and  Profperity,  do  declare  that  a 
Government  for  this  State,  (hall  bceftabliflicd  in  Manner  and  Form  following 
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It  thereafter  became  typical  to  use  the  first  article 
or  two  of  the  respective  state  constitution's  bill  of 
rights  to  complete  the  laying  out  of  fundamental 
values  begun  in  the  state  preamble  proper.  These 
long  introductions  to  state  constitutions,  combin- 
ing a  preamble  with  a  bill  of  rights  to  lay  out  the 
first  four  foundation  elements,  were  usually  sever- 
al thousand  words  long.  The  preambles  themselves 
averaged  about  425  words,  ranging  in  length  from 
the  42  words  in  the  1784  New  Hampshire  docu- 
ment to  over  1,300  words  in  the  1776  South  Caroli- 
na and  1777  Vermont  documents.  The  New  Hamp- 
shire Constitution  is  instructive  for  comparing  a 
short,  northern  document  with  the  long  Virginia 
document  written  eight  years  earlier. 

The  people  inhabiting  the  territory  for- 
merly called  the  Province  of  New  Hamp- 
shire, do  hereby  solemnly  and  mutually 
agree  with  each  other,  to  form  themselves 
into  a  free,  sovereign,  and  independent 
Body-politic,  or  State,  by  the  name  of  the 
State  of  New  Hampshire. 

Entire  preamble  to  Part  II— The  Form  of  Gov- 
ernment, of  the  1784  New  Hampshire  Consti- 
tution. Text  taken  from  Thorpe,  p.  2458. 

All  men  are  born  equally  free  and  inde- 
pendent; therefore,  all  government  of  right 
originates  from  the  people,  is  founded  in 
consent,  and  instituted  for  the  general 
good. 

All  men  have  certain  natural,  essential, 
and  inherent  rights;  among  which  are — 
the  enjoying  and  defending  life  and  liber- 
ty— acquiring,  possessing  and  protecting 
property — and  in  a  word,  of  seeking  and 
obtaining  happiness. 

Articles  I  and  II  of  the  Bill  of  Rights  to  the 
1784  New  Hampshire  Constitution.  Text  from 
Thorpe,  p.  2453. 


The  essential  contents  are  the  same  as  found  in 
the  1776  Virginia  document,  but  the  format  differs 
a  bit.  Here  we  have  the  first  two  articles  of  the  bill 
of  rights  containing  more  explicitly  what  has  been, 
and  in  most  instances  still  will  be,  contained  in  the 
preamble.  The  preamble  has  been  moved  to  Part  II, 
the  beginning  of  the  Constitution  proper.  Together, 
the  preamble  and  first  two  articles  of  the  bill  of 
rights  contain  the  values  first  enunciated  during 
the  colonial  era — popular  consent,  the  general 
good,  etc. — as  well  as  the  more  recently  appropri- 
ated Enlightenment  values  of  life,  liberty,  and  hap- 
piness. Two  more  brief  extracts  from  state  pream- 
bles will  show  how  the  formulas  can  vary. 

Wherefore,  in  our  present  state,  in  order 
to  prevent  anarchy  and  confusion,  it  be- 
comes necessary,  that  government  should 
be  established  in  this  State;  therefore  we, 
the  Representatives  of  the  freemen  of 
North  Carolina,  chosen  and  assembled  in 
Congress,  for  the  express  purpose  of  fram- 
ing a  Constitution  under  the  authority  of 
the  people,  most  conducive  to  their  happi- 
ness and  prosperity,  do  declare,  that  a 
government  for  this  State  shall  be  estab- 
lished, in  manner  and  form  follow- 
ing   

Last  paragraph  of  the  preamble  to  the  1776 
North  Carolina  Constitution.  Text  from  Thorpe, 
pp.  2789-90. 

We,  therefore,  the  representatives  of  the 
people,  from  whom  all  power  originates, 
and  for  whose  benefit  all  government  is 
intended,  by  virtue  of  the  power  delegated 
to  us,  do  ordain  and  declare,  and  it  is 
hereby  ordained  and  declared,  that  the  fol- 
lowing rules  and  regulations  be  adopted 
for  the  future  government  of  this 
state .... 

Last  paragraph  of  the  preamble  to  the  1777 
Georgia  Constitution.  Text  taken  from  Thorpe, 
778. 

It  is  too  easy  to  view  the  national  Preamble  as 
simply  a  more  efficient,  more  abstract  rendering  of 
the  equivalent  in  the  state  constitutions.  The  state 
preambles  and  associated  portions  of  their  respec- 
tive bills  of  rights  lay  out  not  only  a  richer  set  of 
goals  than  does  the  national  Preamble,  but  also  a 
somewhat  different  set  of  values  and  goals  that  re- 
flect radical  Whig  and  Biblical  sources.  The  state 
documents  speak  of  the  consent  of  the  people,  the 
common  good,  deliberative  processes,  God's  dis- 
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pensation,  equality,  thu  ability  of  people  to  form 
and  change  government,  as  well  as  the  common 
defense,  liberty,  domestic  tranquility,  and  the  pas- 
sage of  these  things  to  posterity.  Whereas  the  na- 
tional Preamble  speaks  of  justice,  the  state  pream- 
bles describe  in  some  detail  the  nature  of  fair  and 
equal  treatment  of  all  citizens.  The  national  Pream- 
ble speaks  of  the  general  welfare,  but  the  state 
preambles  use  the  alternative  language  of  "happi- 
ness and  prosperity"  in  the  1776  North  Carolina 
Constitution,  and  the  "common  good"  of  the  1780 
Massachusetts  Constitution.  The  state  formulations 
tend  to  be  richer  in  that  they  imply  a  community 
of  interests  rather  than  simply  material  sufficiency. 

The  Federalists  who  wrote  the  Constitution 
hoped  to  create  an  effective  national  government 
with  an  emphasis  upon  effectiveness.  Not  wishing 
to  impinge  on  American  freedoms,  they  nonethe- 
less saw  a  serious  need  to  overcome  the  instability 
at  the  state  level  that  appeared  to  arise  from  ex- 
cessive state  autonomy.  They  had  no  need  to  em* 
phasize  liberty,  consent,  majority  rule  and  legisla- 
tive supremacy  because  these  values  were 
protected  by  state  constitutions,  and  the  federal 
government  had  a  different  role  to  play.  To  drama- 
tize the  point,  we  reproduce  here  two  state  pream- 
bles which  best  summarize  the  political  theory  op- 
erative at  the  state  level,  with  its  ringing  language 
derived  from  contractarian,  radical  Whig  and  cove- 
nants sources.  They  are  full  and  explicit.  The  first, 
the  1776  Pennsylvania  Preamble,  introduced  the 
most  radically  egalitarian  constitution  of  the  era. 
The  second,  the  Preamble  to  the  1780  Massachu- 
setts Constitution,  introduced  a  traditional,  main- 
stream document  that  was  to  become  the  model 
for  later  state  constitutions.  As  we  will  see,  the 
Federalists  were  having  neither. 

Whereas  all  government  ought  to  be  insti- 
tuted and  supported  for  the  security  and 
protection  of  the  community  ax  such,  and 
to  enable  the  individuals  who  compose  it 
to  enjoy  their  natural  rights,  and  the  oth- 
er blessings  which  the  Author  of  existence 
has  bestowed  upon  man;  and  whenever 
these  great  ends  of  government  are  not  ob- 
tained, the  people  have  a  right,  by  com- 
mon consent  to  change  it,  and  take  such 
measures  as  to  them  may  appear  neces- 
sary to  promote  their  safety  and  happi- 
ness .  ...  We  the  representatives  of  the 
freemen  of  Pennsylvania,  in  general  con- 
vention met,  for  the  express  purpose  of 
framing  such  a  government,  confessing 
the  goodness  of  the  great  Governor  of  the 
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WlIEREAS  the  conduaorthelegiQMure  oFGreat-Briuin,  for  many  year*  paft, 
Ua«  heen  fo  oppreffive  on  the  people  of  America,  that  of  late  years  they  have  plainly 
declared,  and  aflcrtcd  a  right  to  raifctaxei  upon  the  people  oi  America,  and  io  make 
lavs  to  bind  them  in  alt  cafci  whatfoevcr,  without  their  confcntj :  which  conduft  be- 
hi£  repugnant  to  the  common  right!  of  mankind,  hath  obliged  the  Americans,  as  free- 
men,  to  oppofe  fuch  oppreffive  mcafures,  and  to  aflert  the  rights  and  privilege*,  they 
are  entitled  to,,by  the  laws  of  nature  and  rcafon;  and  accordingly  it  hath  been  done 
by  the  general  confent  of  all  the  people  of  the  ftatcs  of  Ncw-Hampfliire,  MafTachu- 
fcits-Bay,  Rhodc-Mand,  Cbnneaicuty  Ncw-Yorkj  Ncw-Jerfcy,  Fcnnfylvania,  the 
:  counties  of  Ncw-CaftleyKcnt  ancUSuflcx'  on  the  Delaware,  Maryland,  Virginia, 
North.  Carolina,  South  'Carolina,  and  Georgia,  -given  by  their  rcprcfcntativcs  met  • 
together  in  General  Congrefs  in  the  city  of  Philadelphia.  ■  .  V-  • 

And  whereas  it  luth  been  recommended  by  i\ic  faid  Congrcfs  on  the  fifteenth  of 
May  la  ft,  to  therefocc"iive  aflcmbUeiand  conventions  of  ihe  United  State*,  where  no 
government,  fuflicicntlo  the  energies  of  tftcir^ffairs,  hath  been  hitherto  cftablifh- 
cd,  to  adopt  fuch  government,  as  may,  in  the  opinion  of  tliervprefcntativcs  of  the 
people,  beft  conduce  to  the  happinefs  and  fafety  of  their  coniiitucn^ti|^pa*Kicular  ' 
and  America  in  general.  ' "  . 

And  whereas  the  independence  of  the  United  States  of  America  lias  been  alfo  de- 
clared, ontbr  JouTm  davof  July,  one  thoufand  fevrn  hundred  and  fevemy-fix,  by 
the  faid  -honorable  Congrcfs,  and  all  political  connection  between  ihcm  and  the 
crowji  of  Great-Britain  is  in  consequence  thereof  diflolvcd.  • 

We  therefore  the  representative*  of  the  people,  f<  om  w  hom  all  power  originate:, 
nnd  for  whofclbcncfU  all  government  is  intended,  hy  v tit ur  of  the  power  delegated 
to  ui,  do  ordam  and  declare,  and  it  is  hereby  ordained  and  di-clarcd,  that  the  follow* 
iug  rules  and  regulations  be  adopted  for  the  future  government  of  the  fta:e. 


universe  .  .  .  in  permitting  the  people  of 
this  State,  by  common  consent,  and  with- 
out violence,  deliberately  to  form  for 
themselves  such  just  rules  as  they  shall 
think  best,  for  governing  their  future  soci- 
ety .  .  .  as  will  best  promote  the  general 
happiness  of  the  people  of  this  State,  and 
their  posterity,  and  provide  for  future  im- 
provements, without  partiality  for,  or 
prejudice  against  any  particular  class, 
sect,  or  denomination  of  men  whatever, 
do  by  virtue  of  the  authority  vested  in  us 
by  our  constituents,  ordain,  declaim,  and 
establish,  the  following  Declaration  of 
Rights  and  Frame  of  Government,  to  be 
the  CONSTITUTION  of  the  common- 
wealth. .  .  . 

About  40%  of  the  preamble  to  the  1776  Penn- 
sylvania Constitution.  Text  taken  from  Thorpe, 
pp.  3081-82. 

Ttiat  all  men  are  born  equally  free  and  in- 
dependent, and  have  certain  natural,  in- 
herent and  unalienable  rights,  amongst 
which  are,  the  enjoying  and  defending 
life  and  liberty,  acquiring,  possessing  and 
protecting  property,  and  pursuing  and  ob- 
taining happiness  and  safety. 

Article  I  of  the  Declaration  of  Rights  of  the 
1776  Pennsylvania  Constitution.  Taken  from 
Thorpe,  p.  3082. 
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77ie  end  of  the  institution,  maintenance, 
and  administration  of  government,  is  to 
secure  the  existence  of  the  body  politic,  to 
protect  it,  and  to  furnish  the  individuals 
who  compose  it  with  the  power  of  enjoy- 
ing in  safety  and  tranquility  their  natu- 
ral rights,  and  the  blessings  of  life:  and 
whenever  these  great  objects  are  not  ob- 
tained, the  people  have  a  right  to  alter  the 
government,  and  to  take  measures  neces- 
sary for  their  safety,  prosperity  and  hap- 
piness. 

The  body  politic  is  formed  by  a  volun- 
tary association  of  individuals:  it  is  a  so- 
cial compact,  by  which  the  whole  people 
covenants  with  each  citizen,  and  each  cit- 
izen with  the  whole  people,  that  all  shall 
be  governed  by  certain  laws  for  the  com- 
mon good.  It  is  the  duty  of  the  people, 
therefore,  in  framing  a  constitution  of 
government,  to  provide  for  an  equitable 
mode  of  making  laws,  as  well  as  for  an 
impartial  interpretation  and  a  faithful 
execution  of  them;  that  every  man  may, 
at  all  times,  find  his  security  in  them. 

We,  therefore,  the  people  of  Massachu- 
setts, acknowledging  with  grateful  hearts, 
the  goodness  of  the  great  Legislator  of  the 
universe,  in  affording  us,  in  the  course  of 
His  providence,  an  opportunity,  deliber- 
ately and  peaceably,  without  fraud,  vio- 
lence, or  surprise,  of  entering  into  an 
original,  explicit,  and  solemn  compact 
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with  each  other;  and  of  forming  a  new 
constitution  of  civil  government,  for  our- 
selves and  posterity;  and  devoutly  implor- 
ing His  direction  in  so  interesting  a  de- 
sign, do  agree  upon,  ordain,  and 
establish,  the  following  Declaration  of 
Rights,  and  Frame  of  Government,  as  the 
CONSTITUTION  OF  THE  COMMON- 
WEALTH OF  MASSACHUSETTS. 

Entire  Preamble  to  the  1780  Massachusetts 
Constitution.  Text  taken  from  Thorpe,  pp. 
1888-89. 

Neither  of  these  preambles  could  have  intro- 
duced the  United  States  Constitution.  Whether 
mainstream  or  radical,  large  state  or  small  state, 
northern  or  southern,  the  consistent  pattern  and 
content  of  American  foundation  documents  from 
1620  to  1784  is  clear.  The  Federalists  framing  the 
national  Preamble  found  themselves  needing  a  pre- 
amble, unable  to  use  much  of  what  was  to  be  had 
at  the  state  level,  yet  seeking  some  basis  for  conti- 
nuity that  would  echo  the  basic  symbols  of  the 
American  political  tradition. 

Edmund  Randolph  introduced  a  statement,  ap- 
parently edited  in  part  by  John  Rutledge,  which 
urged  the  Convention  in  Philadelphia  to  stick  to 
"simple  and  precise  language,  and  general  proposi- 
tions." He  also  argued  that  a  preamble  should  not 
designate  the  ends  of  government,  nor  contain  the 
language  of  covenants  or  compacts;  they  were,  he 
believed,  working  with  a  people  and  government 
already  in  being,  not  creating  a  new  people  or  poli- 
ty. Leaving  aside  the  question  of  how  language  can 
be  precise  and  general  at  the  same  time,  or  what 
they  thought  they  were  doing  in  Philadelphia  if  not 
creating  a  new  people  or  polity,  it  is  clear  that 
Randolph  was  among  those  not  wishing  to  repeat 
the  form  or  content  of  state  preambles  in  the  na- 
tional preamble.  At  several  points  in  the  discussion 
it  was  suggested  that  any  preamble  should  indicate 
only  that  the  Articles  of  Confederation  were  inade- 
quate for  achieving  the  general  happiness,  and  thus 
a  new  constitution  was  being  written.  The  framers, 
and  especially  those  on  the  Committee  of  Style 
and  Arrangement,  chose  instead  to  write  a  Pream- 
ble that  looked  superficially  similar  to  those  in  the 
state  documents.  The  result  was  briefer  and  con- 
tained language  that  was  less  precise  and  more 
general.  It  thereby  appeared  to  include  many  tradi- 
tional values  and  goals,  yet  it  removed  references 
to  those  things  which  the  Federalists  found  most 
objectionable  for  a  national  government — the  em- 
phasis upon  relatively  direct  popular  consent  and 
equality,  the  dominance  of  the  legislative  branch,  a 
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moralistic  stance  with  respect  to  politics,  and  the 
tendency  for  the  states  to  act  as  if  each  were  an 
independent  nation.  The  national  Preamble  also  re- 
flects the  greatest  concerns  of  the  nationalists — 
union,  as  opposed  to  a  league  of  squabbling  states; 
justice,  as  opposed  to  legislatures  responding  to 
rapidly  shifting  majorities;  domestic  tranquility,  as 
opposed  to  the  kind  of  insurrections  that  had  al- 
ready occurred  in  Massachusetts,  Pennsylvania, 
and  North  Carolina,  insurrections  that  the  Federal- 
ists felt  stemmed  from  too  much  popular  consent, 
too  much  legislative  supremacy,  and  too  much 
equality  in  state  governments.  As  for  the  common 
defense,  the  general  welfare,  and  liberty,  the  fram- 
ers  were  drawing  here  upon  the  first  American  na- 
tional constitution,  the  Articles  of  Confederation. 

Early  in  the  Convention  proceedings,  Edmund 
Randolph  of  Virginia  introduced  the  most  national- 
istic of  all  the  proposed  constitutions — the  Virginia 
Plan.  His  very  first  resolution  used  the  tactic  of 
taking  the  language  found  in  the  Articles  as  the 
measure  of  what  was  to  be  done — to  achieve  a 
common  defense,  enhance  security  of  liberty,  and 
promote  the  general  welfare.  These  goals  implied 
the  contents  for  a  preamble  to  any  new  constitu- 
tion the  Convention  might  produce. 

The  said  states  hereby  severally  enter  into 
a  firm  league  of  friendship  with  each  oth- 
er, for  their  common  defence,  the  security 
of  their  liberties,  and  their  mutual  and 
general  welfare .... 

First  sentence  of  Article  III,  the  Articles  of 
Confederation,  adopted  November  15, 1777, 

Resolved,  that  the  articles  of  confederation 
ought  to  be  so  corrected  and  enlarged,  as 
to  accomplish  the  objects  proposed  by 
their  institution,  namely,  common  de- 
fence, security  of  liberty  and  general  wel- 
fare. 

The  first  motion  by  Edmund  Randolph  intro- 
ducing the  Virginia  Plan  at  the  Constitutional 
Convention,  May  29, 1787. 

Randolph's  approach  had  the  virtue  of  making  the 
proposed  Constitution  appear  to  be  a  fulfillment  of 
the  Articles,  and  thus  almost  a  natural  develop- 
ment. However,  mid-way  through  the  Convention, 
a  tentative  preamble  was  adopted  that  began,  "We 
the  people  of  the  States  of  New-Hampshire,  Massa- 
chusetts," etc.  It  too  had  the  virtue  of  implying  a 
connection  with  the  Articles,  perhaps  too  much  of 
one,  since  it  still  connoted  a  loose  league  of  sover- 
eign states. 


ERIC 


ils  Constitution 


"  '■ '  H.        r  >t>  *  it-  V 


f  er  mak.  At  caul  ii&  tmnftcUl  pact 
I  Hfcto MteUul tatotofft,  TbQtHiiilniftd tt}« 

»  *€  it*]*!  tt  At  a**.  Mi  fci  u  hip*  mm  a* I** 
t*  tu  fcwkr  cfAc  i^w«»rii^^IWMif.^iii«,V^^^ 

It  la  JoJgMtov  tat*  *b  atoVto  la  isbccc^leFaje  >y  tat  cum MjR^'fttl*^1 
bfiMir  kjaAa  ta*t  A*  »a*  iWctocacrYftjl  U^tiiiai^ 
•»  a*  ttttj  to  hear  mi  immkm  At 


bet  tf  bbjadem*.         frvav,  aMSaa, at  lata  tf  ttaa^^K  %  -  1 


af  t*»  to  Mn  8tM«,  vtoii  HttfiOtoM,  enWrn^cftbca  teie,  Ml 

-  '  1  to At  State*.  MM^dcttmtorf,  to  acar»  mmj  to»> ".'-^ , 
atabtatrt  lcdbfeai  tor  tatbtaf,  wMwifclM  tawoi  tStW  '  \ 


(hpcjfba.  t£»*l«fctBbc,  «  TbarfefiAxcf  At  Uckt4St«aef  Ackv 


s  ,   ,  v   «« or  tai  Ih  Ah  inrit,    Bt  »«tototoy.»  ( Ba  tVcM  ba  ckAd  %ylrL+& 

J  i^, Ujauttti*  &  0*1  b*l  Ue  aBct  dvkg  At  met  ef  fc»cm      '  f 


'  lUwawtJcalJ 


-  '  8*3.  i.  lit  fluB;  firflodflMto  Ac*,  |inbu«MUM«a^B 
Ae  Scsu  ofAeUtkai  fiaSy  mo«Md  m  Arit  cot£Jcn*>a  feb 

■  ftm  tobtluB  WMgftr*  aB^aTcAaii  tam^MBTmAmWcaK 
jotoedtafy  aaaeaai£taaiR  sfA&fmwat  bctwecaActm  Bcafln,*** 
I'fprd  toAeAwcf  ac>amjaeae,  btMr^onitkililickdMiiU/M'l 
'tUnkpr^rU^tiUcmAttAato^^A«U^acmtotft^W  J 

'  Cull  be  CbouuacVr  U  Cblef  pf  Ae.ArcTjmd  JJitt  of  Ac  tyfced  Sum,  i^Uy  . 

■  ftrftoay  ■  «w»y*wfi>u«l  wMAtMwdAwtoCM<ifiM»crfl*ArfitolAw» 
,  ta*  bb  cncAreuca  ia  cAce.'  Bdtoa  bt  dull  eem  oa  Ae  Ask*  at  lit  *> 
i,  pcitatca*.  ha  Ad  ttbt  At  tttattj  OaA  ar  ASrauAw,  "  I  fo.  ) 

Iofletaa  lafctdkaaM  by  At  Beaft  of  IUprdbHadre4,ta4oevrtAiM  ta  A« 
8tprw  C»«rt,  of  ott  toe,  bdbery,  or  corre^lo*.  la  cab  of  afa  KtoStaC  ^ 
wifiwit.  (JoA,  ttflCBadocH  « dl£»U% to dJcWft  Ac po»«n *»d 4*.  ^ 
;  .*  \  At  at  Wt  aaVtf  Aa  ffMaaai  of  Ac  Scatto  Oat  eaottt  ActofavciiaM 


I 


^  dnVbSrr  af  Aa  VtoUcat  aa  Nacoftl 


■t 


AO.  i.  He  Jafldtl  Paatf  af  Ac  Oajtoi  Bttto^-  

prtmc  Cowt,  m*(3  Ufaci  lofcik*  CcurU  u  A»D,  vbca 
to  time,  mmdOmtihsiitiJt^b^^^V^tiij 

Sta.  c>  Tbc  Jc^af  AalcrwCfla^ta^  ,  -,,  ^ 

bold  Adr  c«e«d«A^f^bdMriotfc 

ferAdrfaftcct,  annaajiaftilin.  vbidk  ftaB  cat  ba  Aa^iVtW  '      *  ' 

otaAntcca  bi  tCcc^  .    (      , ,       >^-.  ■■  '  * 

fcOiaf  AaAtfbdon,  oAcr  FabQc  ICaSbja  tal 


We  the  People  of  the  States  of  New-Hamp- 
shire, Massachusetts,  Rhode-Island  and 
Providence  Plantations,  Connecticut,  New 
York,  New-Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  Virginia,  North-Caroli- 
na, South-Carolina,  and  Georgia,  do  or- 
dain, declare  and  establish  the  following 
Constitution  for  the  Government  of  Our- 
selves and  our  Posterity. 

The  Preamble  to  the  proposed  United  States 
Constitution  as  it  went  to  the  Committee  of 
Style  and  Arrangement  from  the  full  conven- 
tion at  the  end  of  August,  1787. 

The  amendment  of  this  proposed  Preamble  by 
the  Committee  of  Style  and  Arrangement  demon- 
strated an  understanding  of  both  politics  and  the 
importance  of  rhetoric.  The  Committee  kept  "We 
the  people"  which  resonated  so  strongly  with 
American  foundation  documents  since  1620,  and 
replaced  the  list  of  states  with  "of  the  United 
States  of  America,"  thus  rendering  the  Preamble  in 
accord  with  the  Federalist  nationalist  perspective. 
"Common  defence,  security  of  liberty,  and  the  gen- 
eral welfare"  were  resurrected  from  the  early  Ran- 
dolph resolution,  and  thus  from  the  Articles  of 
Confederation.  This  addition  not  only  lent  a  touch 
of  continuity  and  a  dollop  of  legitimacy,  it  also  res- 
onated with  some  of  the  language  found  in  the 
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state  preambles,  such  as  "happiness  and  prosperi- 
ty," "the  common  good,"  "the  security  and  protec- 
tion of  the  community,"  "safety  and  happiness  " 
and  "safety  and  tranquility."  A  rereading  of  the 
passages  from  the  state  constitutions  here  provid- 
ed will  show  the  connections.  "Union,"  "justice," 
and  "domestic  tranquility,"  Federalist  preoccupa- 
tions, were  inserted  before  "common  defense," 
"security  of  liberty,"  and  "general  welfare."  For  the 
last  sentence,  the  Committee  on  Style  and  Arrange- 
ment revised  slightly  the  final  clause  from  the  orig- 
inal Preamble  that  the  Convention  had  devised. 

The  result  looked,  on  a  quick  reading,  to  be  simi- 
lar to  the  preambles  found  in  the  state  constitu- 
tions, but  it  actually  differed  from  the  state  formu- 
lations in  being  more  general,  and  in  omitting  the 
conventional  language  of  earlier  preambles.  The 
Preamble  did  borrow  directly  from  the  long-stand- 
ing American  tradition  of  foundation  documents  by 
beginning  with  "We  the  people,"  and  by  including 
the  traditional  four  foundation  elements.  The  ver- 
sion that  had  been  given  to  the  Committee  on 
Style  and  Arrangement  by  the  Convention  for  pol- 
ishing had  contained  only  three  elements — it  did 
not  list  any  goals  or  provide  any  hint  of  why  a  new 
Constitution  was  needed.  The  Preamble  to  the 
United  States  Constitution  thus  is  linked  with  a 
long  line  of  American  documents,  beginning  with 
the  Mayflower  Compact,  and  running  up  through 
the  Declaration  of  Independence,  the  Articles  of 
Confederation,  and  many  of  the  early  state  consti- 
tutions. Properly  understood,  the  Preamble  is  not 
only  an  introduction  to  our  national  Constitution 
but  is  also  emblematic  of  our  constitutional  his- 
tory. 

WE  THE  PEOPLE  of  the  United  States,  in 
Order  to  form  a  more  perfect  Union,  es- 
tablish Justice,  insure  domestic  Tranquil- 
ity, provide  for  the  common  defence,  pro- 
mote the  general  Welfare,  and  secure  the 
Blessings  of  Liberty  to  ourselves  and  our 
Posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of 
America. 

The  Preamble  to  the  Constitution  of  the  United 
States,  adopted  September  17, 1787. 
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University  Press,  1980)  and  Willi  Paul  Adams,  Hie  First  Ameri- 
can Constitutions:  Republican  Ideology  and  the  Making  of  the 
State  Constitutions  in  tfie  Revolutionary  Era  (Chapel  Hill:  Uni- 
versity of  North  Carolina  Press,  1980).  Other  useful  introduc- 
tions to  various  aspects  of  American  political  theory  outlined 
here  are:  J.  G.  A.  Pocock,  The  Machiavellian  Moment  (Prince- 
ton: Princeton  University  Press,  1975);  Caroline  Robbins,  Tlie 
Eighteenth  Century  Commonwealthman  (Cambridge,  Mass: 
Harvard  University  Press,  1959);  Gary  Wills,  Explaining  Ameri- 
ca: The  Federalist  (New  York:  Penguin  Books,  1981);  and  David 
Lundberg  and  Henry  F.  May,  "The  Enlightened  Reader  in  Ameri- 
ca," American  Quarterly,  XXVIII,  No.  2  (special  issue),  262-293. 
For  the  actual  writing  of  the  Preamble  the  reader  will  want  to 
consult  Max  Farrand,  ed,  The  Records  of  the  Federal  Conven- 
tion of  1 787  (New  Haven:  Yale  University  Press,  1937),  4  vols. 


Donald  S.  Lutz  is  associate  professor  of  political  science  at 
the  University  of  Houston.  He  is  the  editor,  with  Charles  S. 
Hyneman,  of  American  Political  Writing  During  the  Found' 
ing  Era,  1760-1805  (Liberty  Press,  1982). 
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centennial  Gazette 

The  Bicentennial  of  American  Independence:  a  look  back 


American  Revolution  Bicentennial 
Administration 


"o  coordinate  the  commemoration  of  the  bicentennial 
of  the  Declaration  of  Independence,  Congress  estab- 
lished the  American  Revolution  Bicentennial  Commis- 
sion (ARBC)  in  1966  and  its  successor,  the  American 
Revolution  Bicentennial  Administration  (ARBA),  in  1973. 
These  two  entities  were  charged  with  the  coordination, 
promotion,  funding,  and  limited  direct  sponsorship  of 
the  nation's  1976  bicentennial  activities.  While  congres- 
sional appropriations  for  such  activities  went  to  a  num- 
ber of  federal  agencies  and  departments,  the  great  bulk 
of  funds  went  to  these  two  bodies, 

Early  in  the  planning  phase  of  the  1976  Bicentennial, 
ARBC/ARBA  decided  against  the  option  of  sponsoring  a 
single,  major  commemorative  project.  Instead,  federal  ef- 
forts focused  on  the  promotion  and  funding  of  "grass- 
roots projects"  through  state  and  territorial  commis- 
sions, along  with  support  for  various  regional  and 
national  programs  of  particular  merit. 

At  the  grassroots  level,  locally  sponsored  projects 
most  frequently  involved  restorations,  re-creations  of 
historical  events,  or  celebrations  of  the  cultural  diversity 
of  an  area.  Major  projects  of  national  or  regional  signifi- 
cance took  a  variety  of  forms  and  were  sponsored  by 
ARBA  itself,  other  federal  agencies,  various  private  non- 
profit and  for-profit  organizations  and  foreign  govern- 
ments. A  brief  description  of  some  of  the  most  success- 
ful major  activities  follows. 

The  World  of  Franklin  and  Jefferson.  This  touring 
exhibition  was  designed  by  the  offices  of  the  late 
Charles  Eames  and  his  wife  Ray,  with  the  cooperation  of 
the  Metropolitan  Museum  of  Art  in  New  York  and  with 
an  initial  grant  of  $500,000  from  the  IBM  Corporation. 
ARBA  contributed  an  additional  $500,000. 

Spanning  the  120  years  from  1706-1826,  the  exhibit 
traced  the  American  colonial  experience  and  its  Europe- 
an heritage  up  to  the  time  of  America's  westward  migra- 
tion. The  show  was  organized  into  rour  sections: 
"Friends  and  Acquaintances"  which  included  portraits  of 
distinguished  Americans  as  well  as  a  grouping  of  ordi- 
nary citizens  by  anonymous  artists  of  the  Revolutionary 
period;  "The  Two  Men,"  which  focused  on  the  careers  of 
Franklin  and  Jefferson;  "Three  Documents"  which  dealt 
with  the  Declaration  of  Independence,  the  Constitution 
and  the  Bill  of  Rights;  and  "Jefferson  and  the  West" 
which  depicted  the  emerging  nation  through  a  repre- 
sentative sample  of  wilderness  paintings,  and  a  collec- 
tion of  American  Indian  artifacts. 

The  exhibit  measured  eighteen  feet  in  height  and  oc- 
cupied over  five  thousand  square  feet  of  floor  space. 
This  massive  size  served  to  limit  significantly  the  num- 
ber of  museums  able  to  house  the  show.  The  exhibit 
premiered  January  10,  1975  at  the  Grand  Palais  in  Paris, 
the  city  in  which  both  Franklin  and  Jefferson  served  as 
diplomats.  During  its  two-month  stay  in  Paris  it  was 
viewed  by  250,000  visitors — a  record  attendance  for  an 
exhibit  of  its  magnitude.  It  drew  equally  impressive 


crowds  at  the  National  Museum  in  Warsaw  and  the  Brit- 
ish Museum  in  London,  after  which  it  traveled  to  the 
United  States,  opening  its  American  tour  at  the  Metro- 
politan Museum  of  Art  in  New  York.  From  there  it  went 
to  Chicago,  Los  Angeles,  and  Mexico  City,  drawing  re- 
cord crowds  in  each  location. 

The  Eye  of  Thomas  Jefferson.  This  National  Gallery 
of  Art  exhibit  revolved  around  the  central  figure  of 
Thomas  Jefferson.  Over  600  items — paintings,  drawings, 
models,  pieces  of  furniture — evoked  Jefferson's  aesthetic 
and  intellectual  environment.  The  exhibition  also  includ- 
ed: a  30-minute  documentary  film;  a  book  of  twelve  es- 
says, issued  as  separate  tracts  in  eighteenth -century 
style;  and  an  exhibit  catalogue  written  in  consultation 
with  some  twenty  scholars. 

In  the  Minds  and  Hearts  of  the  People:  Prologue 
to  the  American  Revolution,  1760-1774,  This  exhibit 
at  the  National  Portrait  Gallery  opened  in  June  1974  and 
set  the  stage  for  the  Revolutionary  period  by  identifying 
the  persons  involved  and  the  events  that  occurred.  A 
complementary  exhibit,  The  Dye  Is  Now  Cast,  which 
opened  the  following  April,  detailed  chronologically  the 
two  crucial  years  which  began  with  the  confrontation  at 
Lexington  and  Concord  and  ended  with  the  Declaration 
of  Independence.  Each  exhibit  contained  about  250 
items — portraits,  artifacts  and  documents.  Both  were 
converted  to  panel  shows  for  touring. 

The  American  Issues  Forum,  developed  under  the 
auspices  of  the  National  Endowment  for  the  Humanities, 
received  $1.5  million  from  the  Exxon  Corporation  and  a 
$200,000  grant  from  ARBA.  The  Forum  was  designed  to 
be  a  nationwide  dialogue  to  explore  the  significance  of 
the  American  Revolution  through  a  series  of  monthly 
programs.  A  national  calendar  of  nine  topics  provided  a 
framework  for  the  project,  and  an  agenda  based  upon 
these  themes  was  distributed  in  newspapers,  newslet- 
ters, and  various  mailings.  A  number  of  organizations  of- 
fered forum-related  materials  from  their  own  perspective 
and  urged  constituents  to  take  part  in  this  dialogue.  Ad- 
ditionally, a  range  of  national  media  programs  related  to 
the  American  Issues  Forum.  These  efforts  included:  the 
Course-by-Newspaper,  a  series  of  newspaper  articles; 
WNET/Thirteen's  Ourstory,  and  National  Public  Radio's 
Radio  Forum, 


The  1976  Revolutionary  Bicentennial  celebration  was 
also  marked  by  international  activities,  ARBA,  the 
State  Department,  the  U.S.  Information  Agency,  and  the 
Smithsonian  Institution  collaborated  in  coordinating 
these  international  events  in  which  over  100  countries 
participated.  In  addition  to  sending  gifts,  many  foreign 
nations  contributed  to  the  Smithsonian  Festival  of  Amer- 
ican Folklife  and  the  July  4  Operation  Sail.  There  were 
also  numerous  performing  art  tours  and  traveling  ex- 
hibits depicting  America's  et'    :c  heritage. 

In  a  scholarly  vein,  severaJ    entries  established 
chairs  in  American  universities.  There  were  also  interna- 
tional conferences  held  including  the  International  World 
Congress  on  Philosophy  of  Law  and  Social  Philosophy  in 
St.  Louis,  Missouri  in  August  1975,  and  a  series  of  interna- 
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tional  symposia  entitled  Knowledge  2000. 

A  number  of  activities  took  place  abroad  as  well.  The 
State  Department,  in  conjunction  with  the  U.S.  Informa- 
tion Agency,  encouraged  the  initiation  of  new  and  ex- 
panded American  Studies  Programs  in  foreign  universi- 
ties and  other  institutions.  The  State  Department  also 
organized  a  series  of  five  regional  conferences  on  Ameri- 
can Studies  during  1975-76,  each  held  on  a  different  con- 
tinent. 

Projects  under  the  State  Department's  Mutual  Educa- 
tion and  Cultural  Exchange  Program  were  also  used  to 
enhance  the  Bicentennial  commemoration  in  this  coun- 
try and  abroad.  Among  these  were  travel  grants  for 
American  lecturers  to  participate  in  Bicentennial  events 
overseas;  and  an  international  congress  on  "Education: 
The  Link  for  Human  Understanding"  that  was  held  in 
Washington,  D.C.  and  sponsored  by  the  Board  of  Foreign 
Scholarships  for  former  Fulbright  Scholars  from  the  U.S. 
and  other  countries. 

A  more  complete  description  of  1976  Bicentennial 
events  can  be  found  in  the  final  report  of  the  American 
Revolution  Bicentennial  Administration  available  in  most 
libraries. 

The  Library  of  Congress 

The  Library  of  Congress  organized  an  ambitious  pro- 
gram for  the  1976  Revolutionary  Bicentennial.  Materi- 
als produced  at  that  time  remain  available  for  scholarly 
use. 

Original  Research  Resources: 

Letters  of  Delegates  to  Congress,  1774-1789:  In  honor 
of  the  1976  bicentennial,  the  Library  of  Congress  located 
and  accessioned  copies  of  more  than  20,500  letters,  doc- 
uments, and  diary  entries  written  by  delegates  to  the 
Continental  Congress  and  the  Congress  of  the  Confeder- 
ation. Ten  volumes  of  a  projected  25-volume  series  have 
been  published. 

"A  Decent  Respect  to  the  Opinions  of  Mankind":  Con- 
gressional Justifications  of  American  Policy  Before  In- 
dependence: this  volume  contains  memorials  to  the  peo- 
ples of  Quebec,  Great  Britain,  Ireland,  and  North 
America,  petitions  to  the  King,  and  the  memoire  of  John 
Paul  Jones  to  Louis  XVI,  among  other  items. 

English  Defenders  of  American  Freedoms,  1774- 
1789  &  Letters  from  a  Distinguished  American;  Twelve 
Essays  by  John  Adams:  these  two  volumes  comprise  re- 
prints of  scarce  Revolutionary  pamphlets. 

The  Library  has  also  published  facsimiles  of  Paul  Re- 
vere engravings  and  the  journal  of  Gideon  Olmsted. 

Bibliographies: 

Four  bibilographies  compiled  under  the  bicentennial 
project  are  available: 
The  American  Revolution:  A  Selected  Reading  List 
Periodical  Literature  on  tlie  American  Revolution 
Creating  Independence,  1763-1789  (for  young 
readers) 

Revolutionary  American,  1 763-1 789. 
In  addition,  the  Library  compiled  two  guides  to  its 
own  resources: 


Manuscript  Sources  for  Research  on  the  American 
Revolution 

The  American  Revolution  in  Drawings  and  Prints 
A  guide  to  the  maps  at  the  Library  is  also  available. 

Symposia: 

From  May  1972  through  May  1976,  the  Library  of  Con- 
gress hosted  five  scholarly  symposia  devoted  to  foster- 
ing a  deeper  understanding  of  the  Revolution,  and  pub- 
lished collections  of  the  papers  delivered: 

The  Development  of  a  Revolutionary  Mentality 
Hie  Fundamental  Testaments  of  the  Ameiican  Rev- 
olution 

Leadership  in  the  American  Revolution 
Hie  Impact  of  the  American  Revolution  Abroad 
Tfte  American  Revolution:  A  Continuing  Commit- 
ment 

Exhibits: 

A  major  exhibit  on  the  American  Revolution  in  the  Li- 
brary's Great  Hall  opened  on  April  24,  1975,  ti:e  175th 
anniversary  of  the  Library  of  Congress.  The  Library  is- 
sued brochures  based  on  this  exhibit,  To  Set  A  Country 
Free,  as  well  as  Twelve  Flags  of  the  American  Revolu- 
tion, which  pictured  and  described  twelve  banners  that 
were  replicated  for  use  in  that  exhibit. 

The  1976  bicentennial  provided  the  opportunity  for 
the  Library  to  assemble  17  of  the  21  extant  copies  of  the 
first  printing  of  the  Declaration  of  Independence.  The  Li- 
brary also  found  support  to  enlarge  its  collection  of  rec- 
ords of  Revolutionary  iuusic. 

Materials  printed  in  book  form  may  be  obtained  from 
The  Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402. 

Materials  on  microfilm  or  microfiche  can  be  obtained 
from  the  Photoduplication  Service  of  the  Library  of  Con- 
gress, Washington,  D.C. 

Copies  of  the  Bicentennial  Symposia  are  available 
from  the  Office  of  Information,  Library  of  Congress, 
Washington,  D.C.  20540.  (The  cost  prepaid  is  $1.50  per 
volume  and  $2.00  handling  charge  per  order.) 

A  Contemporary  Look 
At  The  Federalist  Papers 

In  the  mid-1970's,  reflecting  on  a  contemporary  period 
1  of  political  and  even  constitutional  turmoil  in  our  his- 
tory (the  Vietnam-Watergate  era),  the  League  of  Women 
Voters  Education  Fund  (LWVEF)  initiated  a  re-examina- 
tion of  the  U.S.  governmental  structure  and  process 
through  a  project  called  The  Federalist  Papers,  Re-Ex- 
amined.  The  challenge  for  the  project  was  posed  to  the 
1974  League  of  Women  Voters  Convention  by  Heiuy 
Steele  Commager,  who  stated: 
The  great  question  that  confronts  us  so  implacably 
is  whether  the  American  political  principles,  which 
have  served  us  so  well  and  have  weathered  so  many 
crises,  can  continue  to  function  in  the  modern 
world.  Is  a  constitutional' mechanism  rooted  in  the 
17th  century  ideas  of  the  relations  of  men  to  gov- 
ernment and  admirably  adapted  to  the  simple  needs 
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of  the  lr  ;       ■,  early  19th  centuries  adequate  to  the 
importunate  exigencies  of  20th— and  of  the  21st? 
With  funding  through  a  grant  from  the  National  En- 
dowment for  the  Humanities,  the  LWVEF  set  out  to  ex- 
plore Professor  Commager's  question  and  launched  its 
project,  The  Federalist  Papers,  Re-Examined,  in  1976,  in 
conjunction  with  the  Bicentennial  of  American  indepen- 
dence. 

The  project  was  designed  as  a  citizen  education  effort, 
using  Tiie  Federalist  Papers  as  the  resource  to  link  cur- 
rent problems  with  the  past.  The  project  rested  on  the 
premise  that  much  of  the  public  negativism  and  confu- 
sion caused  by  recent  political  events  came  from  preoc- 
cupation with  immediate  concerns,  with  too  little  atten- 
tion being  given  to  underlying  historical  principles  and 
precedents.  The  Federalist  Papers  seemed  capable  of 
serving  as  a  bridge  between  the  18th  and  20th  centuries 
and,  as  such,  provided  the  foundation  upon  which  the 
project  objective  could  rest:  to  promote  a  broad  public 
dialogue  on  the  fundamental  decisions  of  our  past  as  a 
basis  for  analyzing  current  constitutional  and  govern- 
mental questions.  The  LWVEF  designed  the  project  to  in- 
clude, first,  a  series  of  seminars  with  scholars  and  other 
experts  discussing  key  questions,  and,  second,  a  series 
of  pamphlets  v  ased  on  the  seminar  discussions  for  wide 
public  use. 

During  the  course  of  just  over  a  year,  the  LWVEF  or- 
ganized six  small,  one-day  seminars,  held  around  the  na- 
tion. Each  seminar's  panelists  included  not  only  scholars 
(outstanding  political  scientists,  historians,  constitutional 
lawyers  and  philosophers),  but  also  "practitioners"  of 
government— members  of  Congress,  and  representatives 
of  the  communications  media.  All  were  expected  to  en- 
gage in  a  lively  and  far-reaching  discussion  of  public  pol- 
icy issues.  Each  seminar  focused  on  a  different  aspect  of 
constitutional  structure — the  executive  branch,  for  ex- 
ample, or  the  Bill  of  Rights— and  panelists  as  well  as  the 
audience  were  sent  briefing  papers  ahead  of  time,  with 
questions  for  further  discussion. 

The  LWVEF's  seminar  on  the  executive  branch  pro- 
vides a  typical  example  of  a  session  notable  for  its  intel- 
lectual interplay  and  the  nature  of  the  concepts  dis- 
cussed. Held  shortly  after  the  Watergate  experience,  this 
seminar  focused  on  the  question  of  presidential  account- 
ability. Participants  included  Morton  Borden  and  Merrill 
Peterson,  professors  of  history;  Charles  Hardin,  Nelson 
Polsby,  and  Frederick  Mosher,  political  scientists;  Neal 
Peirce  and  Robert  Pierpoint,  representing  the  media; 
Congressman  Timothy  Wirth;  and  David  Lissy  from  the 
Ford  Administration  White  House  Domestic  Council. 
This  distinguished  and  diversified  panel  dissected  and 
examined  presidential  powers,  relations  with  Congress, 
and  presidential  accountability,  moving  back  and  forth 
between  historical  examples  and  current  policy  debate. 
In  the  process,  the  panelists  also  looked  at  the  subjects 
of  impeachment  and  presidential  succession.  A    U  day 
of  stimulating  discussion  was  reluctantly  brought  to  a 
close. 

Following  the  seminars,  LWVEF  staff  used  the  tran- 
scripts to  distill  and  adapt  the  discussions  for  a  pam- 
phlet on  each  seminar.  The  result  is  a  series  of  pam- 


phlets suitable  for  general  citizen  use.  Each  pamphlet,  of 
between  30  and  40  pages,  consists  of  edited  seminar  dia- 
logue, interspersed  with  a  minimum  of  narrative  text;  se- 
lected passages  from  The  Federalist  Papers;  questions 
for  further  discussion;  and  a  list  of  annotated  readings. 
Each  pamphlet  thus  preserves  the  flavor  of  the  sponta- 
neous give-and-take  discussion  that  distinguished  the 
seminars. 

The  list  of  pamphlets  follows,  corresponding  to  the  re- 
spective seminar: 

The  Federalist  Papers  Re-Examined 
Number  1,  Past  as  Prologue:  Present  Perspectives 
Number  2,  The  Bill  of  Rights  Then  and  Now:  Perspec- 
tives on  Individual  Liberty 
Number  3,  Perspectives  on  Congress:  Performance 

and  Prospects 
Number  4,  Achieving  "Due  Responsibility":  Perspec- 
tives on  the  American  Presidency 
Number  5,  The  Growth  of  Judicial  Power:  Perspec- 
tives on  "The  Least  Dangerous  Branch'1 
Number  6,  Our  "Compound  Republic":  Perspectives 

on  American  Federalism 
The  LWVEF  also  published  a  community  guide,  Back 
to  First  Principles,  to  assist  interested  citizens  and  orga- 
nizations in  using  the  pamphlets  in  community  educa- 
tion efforts. 

The  LWVEF  relied  on  the  local  and  state  Leagues  of 
Women  Voters  to  conduct  the  citizen  outreach  and  edu- 
cation aspect  of  the  project.  From  its  long  and  wide- 
spread experience  in  encouraging  Americans  to  learn 
about  and  participate  in  their  government,  the  League  of 
Women  Voters  has  developed  a  wide  variety  of  creative 
methods  to  stimulate  citizen  involvement.  These  ideas 
can  be  used  by  any  organization — such  as  historical  so- 
cieties or  libraiies — to  promote  the  kind  of  public  de- 
bate on  government  that  this  project  envisioned.  For  ex- 
ample, the  pamphlets  can  be  the  basis  for  a  local  radio 
or  TV  series,  including  experts  from  local  colleges  and 
audience  participation.  Cable  TV  is  an  excellent  medium 
for  bringing  these  issues  before  a  select  and  interested 
public.  Public  seminars  or  panels  can  be  held  at  the  lo- 
cal level,  using  the  pamphlets  as  background,  with 
speakers  explaining  contemporary  public  policy  debates 
or  speculating  about  the  future  course  of  American  gov- 
ernment. College  or  high  school  government  classrooms 
are  also  ideal  arenas  for  discussion  of  the  issues.  Local 
businesses  are  often  interested  in  seminars  for  employ- 
ees on  the  governmental  process. 

The  pamphlets  can  be  obtained  individually  for  $1.00 
each  or  as  a  package  for  $5.00  from:  The  League  of 
Women  Voters  of  the  United  States,  1730  M  St.  NW, 
Washington,D.C.  20036- 
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The  Yorktown  Bicentennial 
Brigade 

For  the  bicentennial  of  the  Siege  at  Yorktown  in  1981, 
150  different  recreated  regiments  formed  a  brigade 
representing  the  original  units  that  fought  in  the  Ameri- 
can Revolution.  A  New  England  Battalion  of  units  came 
from  Massachusetts,  Connecticut,  Rhode  Island,  Ver- 
mont and  New  Hampshire,  a  Northern  Battalion  from 
New  York  and  New  Jersey,  plus  Ohio,  Wisconsin  and 
Michigan.  The  Mid-Atlantic  Battalion  comprised  units 
from  Maryland,  Pennsylvania,  and  Virginia  and  the 
Southern  Battalion  from  North  and  South  Carolina,  plus 
Illinois.  A  Militia  Battalion  came  from  units  in  all  these 
states,  plus  Florida,  Georgia,  Indiana,  Iowa,  Maine,  and 
West  Virginia.  Each  battalion  was  commanded  by  an  of- 
ficer experienced  in  Bicentennial  events  and  from  the 
area  where  the  battalion  was  based. 

Must  of  these  units  continue  to  be  active  and  many  of 
them  are  involved  in  living  history  programs  demonstrat- 
ing camp  and  military  life  of  the  late  18th-century.  Fe- 
male "camp  followers"  cook  18th-century  recipes  out- 
doors and  demonstrate  a  variety  of  18th-century  crafts. 
Participants  wear  18th-century  clothing. 

If  you  would  like  to  locate  or  organize  such  a  group  in 
your  area,  write  ^*  Thomas  Deakin,  Encampment  Com- 
mander, 1116S  Forest  Edge  Drive,  Reston,  VA  2k  *9 
(please  enclose  a  stamped,  self-addressed  envelope). 


NATIONAL  URBAN 
LEAGUE,  INC. 

For  the  bicentennial  of  the 
American  Revolution,  the  Na- 
tional Urban  League  devel- 
oped pamphlets  under  the 
overall  title,  "Black  Perspec- 
tives on  the  Bicentennial." 
The  series  included: 

The  Land  of  Plenty:  Ttie 
Economic  Progress  of 
Blacks  After  200  Years  by 
Dr.  Herrington  J.  Bryce. 

Certain  Unalienable 
Rights:  Ttw  Struggle  of  Po- 
litical Equality  by  Dr. 
Charles  V.  Hamilton. 

America  in  the  World: 
Blacks  in  the  U.S.  Wars  by 
Dr.  Lawrence  D.  Reddick. 

Growing  up  in  America: 
The  Struggle  for  Educa- 
tional Equality  by  Dr.  Nan- 
cy L.  Amez. 

Growing  up  in  America: 
The  Struggle  of  tiie  Black 
Family  by  Dr.  Andrew  Bil- 
lingsley. 

Certain  Unalienable 
Rights:  The  Black  Press 
and  the  First  Amendment 
by  James  D.  Williams. 
In  addition,  at  the  League's 
annual  conference  in  1976  a 
special  program  highlighted 
the  poetry  and  prose  of  out- 
standing black  citizens  on  the 
meaning  of  being  black  in 
America. 

A  third  Bicentennial  project 


involved  the  distribution  of 
4,000  copies  of  the  1100-page 
volume  entitled  A  Special  Bi- 
centennial Edition  of  tlie  Ne- 
gro Almanac.  This  reference 
book  was  prepared  by  private 
sources  and  contained  33  sec- 
tions dealing  with  various  as- 
pects of  the  black  experience 
in  America.  It  was  distributed 
in  high  schools,  predomi- 
nately black  colleges  and  uni- 
versities, bi-racial  private  high 
schools,  national  private  orga- 
nizations and  state  and  local 
human  rights  commissions. 
For  information  about  these 
efforts,  contact  the  National 
Urban  League,  Inc.,  500  East 
62nd  St.,  New  York,  New 
York  10021. 

JOINT  CENTER  FOR 
POLITICAL  STUDIES, 
INC. 

In  1976,  the  Joint  Center 
published  a  special  edition  of 
its  annual  National  Roster  of 
Black  Elected  Officials.  The 
edition  contained,  in  addition 
to  the  usual  statistical  data 
on  black  elected  officials,  a 
detailed  analysis  of  black  par- 
ticipation in  electoral  politics 
from  Reconstruction  to  1976. 
Copies  of  this  volume  are 
available  from  the  Joint  Cen- 
ter, Suite  400,  1301  Pennsyl- 
vania Ave.,  N.W.,  Washington, 
D.C.  20004. 


Among  the  events  mounted  in  1976  to  commemorate 
the  bicentennial  of  American  Independence  were  the 
following: 

The  International  Brick  and  Rolling  Pin  Throwing 

Contest  at  Stroud,  Oklahoma, 
Spirit  of  76  caskets,  in  red,  white  and  blue, 
A  907-foot  banana  split  in  Anchorage,  Alaska,  and 
A  69,000-pound  birthday  cake  in  Baltimore. 

Milton  M.  Klein,  "Commemorating  the  American  Revolution: 
The  Bicentennial  and  its  Predecessors,"  New  York  History, 
July,  1977,  pp.  259-60. 
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RETAINING  THE  BEST  OF  THE 
CULTURE:  SHAKESPEARE  AND 
THE  BICENTENNIAL 

!n  September  15,  1752,  Tlie  Merchant  of  Venice  was 
performed  in  Williamsburg,  Virginia,  thus  becoming 
the  first  Shakespeare  play  to  be  seen  in  America.  A  quar- 
ter of  a  century  later,  America  declared  itself  indepen- 
dent from  the  country  which  gave  the  world  its  greatest 
poet.  However,  the  new  nation  had  a  dilemma:  how 
much  of  the  English  culture  could  it  retain  while  estab- 
lishing its  own  identity?  And  what  would  it  mean  to 
"Americanize"  those  parts  of  the  culture  which  it  did 
want  to  retain?  No  one  in  the  new  frontier  wanted  to  re- 
ject Shakespeare. 

For  a  week  in  April  1976,  the  Folger  Library  in  con- 
junction with  the  Shakespeare  Association  of  America 
and  the  International  Shakespeare  Association  celebrat- 
ed America's  commitment  to  Shakespeare  scholarship 
and  performance  with  a  bicentennial  exhibition  and  con- 
gress comprised  of  lectures,  presentations,  and  work- 
shops. Scholars  and  commentators  from  all  over  the 
world  attended  and  participated  in  the  proceedings 
which  underscored  the  American  effort  to  retain  the 
best  of  its  English  heritage.  Moreover,  they  illustrated 
the  long-standing  inclination  of  the  American  public  to 
transform  Shakespeare  from  a  foreign  export  into  an  ex- 
pressive force  which  could  be  particularly  American. 

The  Bicentennial  festivities  at  the  Folger  focused  on 
the  nineteenth-century  for  this  era  engendered  the  first 
flowering  of  an  original,  American  approach  to  Shake- 
speare. During  that  period,  English  actors  such  as  Ed- 
mund Kean,  Thomas  Cooper,  and  Junius  Booth  passed 
the  mantle  of  their  craft  onto  native-bom  actors  John 
Howard  Payne,  James  Henry  Hackett,  Charlotte  Cush- 
man,  and  Charles  Macready.  As  a  special  feature  of  the 
festivities,  distinguished  actress  Eugenia  Rawls  present- 
ed a  special  performance  entitled  "Affectionately  yours, 
Fanny  Kemble,"  based  on  the  career  and  life  of  English 
actresss  Fanny  Kemble  who  toured  the  United  States  tri- 
umphantly from  1832-1834.  The  production  incorporated 
years  of  Ms.  Rawls'  rese  arch  both  in  the  United  States 
and  England. 

Honoring  English  and  American  actors  alike,  an  exhi- 
bition entitled  "Shakespeare  in  America,  1776-1976"  was 
created  to  highlight  Shakespeare  on  stage  in  America, 
particularly  in  the  nineteenth  century.  Portraits  of  actors 
from  both  sides  of  the  Atlantic  comprised  a  major  por- 
tion of  the  exhibition.  Books,  manuscripts,  promptbooks, 
playbills,  photographs,  prints,  engravings,  and  costumes 
spanning  two  hundred  years  of  American  interest  in 
Shakespeare  were  also  included. 

In  1884,  Walt  Whitman  wrote  an  essay  entitled  "What 
lurks  behind  Shakespeare's  historical  plays?"  According 
to  his  analysis,  the  sources  of  democratic  ideals  were 
contained  within  these  plays.  Written  evidence  exists  to 
prove  that  prominent  Americans  from  John  Quincy  Ad- 
ams to  Abraham  Lincoln  read  and  were  moved  by 
Shakespeare's  writings.  Scholars  and  poets  before  Whit- 


man and  since  have  pondered  to  what  extent  he  may 
have  inspired  passion  or  policy  in  learned  leaders. 

In  the  spirit  of  inquiry,  then,  a  bicentennial  series  of 
lectures,  symposia,  and  seminars  brought  together  a  stel- 
lar group  of  scholars  and  theater  professionals  to  dis- 
cuss Shakespeare  in  a  way  that  would  be  pertinent  to 
contemporary  society.  Jorges  Luis  Borges,  Alistair 
Cooke,  Anthony  Burgess,  Joseph  Papp,  Kenneth  Muir, 
Anthony  Quayle,  and  a  host  of  others  gathered  to  find 
out  what  makes  Shakespeare  still  interesting  and  impor- 
tant. The  bicentennial  celebration  of  Shakespeare 
marked  the  two-hundredth  anniversary  of  Shakespeare 
in  the  United  States,  and  the  four-hundredth  anniversary 
of  the  beginning  of  formal  theatrics  in  the  English-speak- 
ing world — the  first  London  playhouse  having  been  built 
in  1576.  The  exhibit  and  the  array  of  lectures  and  activi- 
ties yielded  both  entertainment  and  enlightenment. 
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The  Bicentennial  of  the  Constitution: 
a  look  ahead 


THE  NATIONAL  ENDOWMENT 
FOB  THE  HUMANITIES 
SPECIAL  INITIATIVE  FOR  THE 
BICENTENNIAL  OF  THE  UNITED 
STATES  CONSTITUTION 

in  1982,  at  the  specific  directive  of  Chairman  William 
1  Bennett,  the  National  Endowment  for  the  Humanities 
§  inaugurated  a  "special  initiative"  for  the  Bicentennial 
of  the  United  States  Constitution  within  the  Division  of 
General  Programs.  This  special  initiative  is  meant  to  en- 
courage scholarly  interest  in  the  public  reflection  on  the 
pnv\c?ples  and  foundations  of  constitutional  government. 
The  Endowment  awarded  twenty-one  planning  grants 
under  this  new  rubric. 

Earlier  this  year,  the  special  initiative  became  formal- 
ized through  the  creation  of  an  Office  of  the  Bicentenni- 
al of  the  United  States  Constitution,  headed  by  Jeffrey  D. 
Wallin  who  reports  directly  to  the  chairman.  The  role  of 
the  Office  is  to  coordinate  the  special  initiative  through- 
out all  NEH  divisions,  and  to  make  the  scope  of  the  ini- 
tiative clear  to  the  public.  The  Office  will  assist  appli- 
cants in  developing  proposals,  but  all  proposals  are  to 
be  submitted  and  reviewed  through  the  Endowment's 
current  program  divisions. 

Many  of  the  Endowment's  regular  grant-making  divi- 
sions and  programs  have  formulated  plans  to  promote 
projects  which  focus  on  the  study  of  the  Constitution. 
The  Division  of  Fellowships  and  Seminars  has  instituted 
a  special  competition  for  Constitutional  Fellowships, 
which  provide  stipends  for  six  to  twelve  months  for  col- 
lege faculty  and  independent  scholars;  the  Division  of 
Research  Programs  is  seeking  proposals  to  reissue  out- 
of-print  seminal  works  on  the  founding  period;  and  the 
Division  of  Education  Programs  is  inviting  proposals 
from  scholars  to  conduct  institutes  for  secondary-school 
teachers. 

During  an  informal  interview  with  Project  '87  staff  in 
May  of  1983,  Jeffrey  Wallin  explained  in  more  detail  the 
impetus  behind  the  creation  of  a  special  initiative  for  the 
200th  anniversary  of  the  Constitution,  Observed  Dr.  Wal- 
lin: "It  behooves  us  as  a  nation  to  come  to  some  under- 
standing of  who  and  what  we  are,  of  our  national  char- 
acter, and  to  ask  whether  that  character  is  the  result  of 
a  particular  intention  or  whether  it  just  happened.  Re- 
member what  Alexander  Hamilton  said  in  Federalist  No. 
1,  'It  has  been  frequently  remarked  that  it  seems  to  have 
been  reserved  to  the  people  of  this  country,  by  their 
conduct  and  example,  to  decide  the  important  question, 
whether  societies  of  men  are  really  capable  or  not  of  es- 
tablishing good  government  from  reflection  and  choice, 
or  whether  they  are  forever  destined  to  depend  for  their 
political  constitutions  on  accident  and  force.'  We  were 
the  first  nation  that  was  founded  by  reflection  and 
choice  (though  there  was  some  accident  and  force  also). 
This  was  the  first  time  that  a  people  talked  and  argued 
about  what  kind  of  government  they  wanted  to  have — 
decided  the  issue  without  bloodshed — and  then  left  a 


written  record  of  the  debate.  The  Bicentennial  of  the 
Constitution  is  the  appropriate  occasion  to  reopen  and 
reconsider  this  record,  the  debate  as  well  as  the  conduct 
and  example.  We  can  look  back  and  raise  questions 
which  are  central  to  the  humanities — who  we  are,  what 
we  are,  whether  there  was  some  purpose  behind  our 
constitutional  structure,  whether  we  have  adhered  to  it, 
or  veered  from  it,  either  consciously  or  otherwise.  It 
seems  to  me  that  in  asking  questions  like  these,  we're 
going  to  have  to  be  concerned  about  history  and  philos- 
ophy. And  so  it's  just  a  natural  thing  for  us  to  do  at  the 
Endowment.  In  fact,  if  the  National  Endowment  for  the 
Humanities  did  not  pay  a  high  priority  to  this  sort  of 
thing,  one  would  wonder  what  it  is  that  we  exist  to  do." 

The  Endowment  recommends  that  applicants  submit- 
ting proposals  under  the  Bicentennial  special  initiative, 
as  with  other  programs,  contact  the  Endowment  several 
months  in  advance  of  the  deadline  for  submission.  Pro- 
gram officers  will  work  with  applicants  to  determine  the 
appropriate  area  for  submission,  and  will  review  prelimi- 
nary proposals  in  order  to  assist  the  applicant  in  provid- 
ing needed  information.  The  initial  contact  may  be  made 
to  the  Bicentennial  Office  or  a  specific  division  by  tele- 
phone. 

The  National  Endowment  encourages  planners  of  Bi- 
centennial events  to  seek  advice  from  state  humanities 
councils,  which  are  also  very  eager  to  engage  in  Bicen- 
tennial programs,  and  which  are  knowledgeable  about 
local  resources.  In  addition  to  being  appropriate  sources 
of  assistance  for  local  projects,  state  councils  usually  of- 
fer faster  decisions  on  small  grants  than  the  National 
Endowment  is  able  to  give.  State  council  staff  can  also 
provide  assistance  to  applicants  who  plan  to  submit  pro- 
posals to  the  National  Endowment,  and  should  be  con- 
sidered an  important  resource  for  those  with  little  expe- 
rience in  writing  grant  applications. 

Proposals  for  local  media  programming  usually  should 
be  submitted  to  the  appropriate  state  humanities  coun- 
cil, but  the  National  Endowment  is  eager  for  national 
and  regional  television  efforts  on  the  Constitution  which 
are  designed  for  broadcast  over  the  Public  Broadcasting 
System.  NEH  will  also  consider  radio  program  proposals 
for  national,  regional  and  local  broadcast. 

Planners  of  Bicentennial  events  who  are  contemplat- 
ing seeking  support  from  the  National  Endowment 
should  contact  the  Office  of  the  Bicentennial  of  the  Unit- 
ed States  Constitution,  National  Endowment  for  the  Hu- 
manities, Washington,  D.C.,  or  telephone  (202)  786-0267. 
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NEH  Placing  Grants  Awarded  in  1982 


FELLOWSHIPS 

Constitutional  Fellows:  June  I,  annually,  for  projects  starting  af- 
ter the  following  January  1 

RESEARCH 

Projects  in  the  Special  Initiative  described  above:  May  1,  annu- 
ally, for  projects  beginning  after  the  following  October  1;  and 
November  1,  annually,  for  projects  beginning  after  the  following 
April  1  (for  other  projects,  see  regular  Research  guidelines) 

EDUCATION 

Bicentennial  Institutes  for  Teachers:  June  15,  annually,  for  insti- 
tutes to  be  held  the  following  year  (for  other  projects,  see  regu- 
lar Education  guidelines) 

GENERAL  PROGRAMS 

For  Major  Public  Projects  on  the  Bicentennial  other  than  radio 
or  television  programming,  interpretive  exhibitions  at  museums 
arid  historical  organizations  and  youth  programs:  August  1, 

1983,  for  projects  starting  after  April  1,  1984;  February  6,  1984, 
for  projects  starting  after  October  1,  1984;  and  August  1,  1984, 
for  projects  starting  after  April  1,  1985  (for  other  projects,  see 
regular  guidelines) 

CHALLENGE  GRANTS 

June  1, 1983,  with  notification  of  awards  in  December  1983  (for 
subsequent  deadlines,  see  note  below) 

STATE  PROGRAMS 

Applicant  should  contact  his/her  state  humanities  program  for 
requirements  and  deadline  information  (addresses  are  listed  on 
pp.  16-20) 

PLANNING  AND  POLICY  ASSESSMENT 

August  i,  1983,  for  projects  starting  April  1,  1984;  February  1, 

1984,  for  projects  starting  after  October  1,  1984;  and  August  1, 
1984,  for  projects  starting  after  April  1,  1985 

NOTE:  Deadlines  are  subject  to  change.  Please  con/inn  exact 
deadlines  with  the  appmpriate  Endowment  division. 


American  Political  Science 
Association 

1527  New  Hampshire  Ave.,  N.W. 

Washington,  D.C.  20036 

Sheilah  Mann 
To  support  planning  for  a  mag- 
azine to  serve  as  an  education- 
al resource  for  organizations 
and  institutions  in  developing 
Bicentennial  programs. 

Arizona  State  University 

Arizona  Center  for  Medieval  and 

Renaissance  Studies 

Social  Science  Bldg.  244  C 

Teirpe,  Arizona  85287 

tV^'Hie  R.  Brink 

To  support  planning  for  proj- 
ects that  explore  the  ways  in 
which  the  sources  of  the  U.S. 
Constitution  derive  from  intel- 
lectual traditions  of  the  medi- 
eval and  renaissance  periods. 

Association  for  Higher  Education 

of  North  Texas 

P.O.  Box  688 

Richardson,  Texas  75080 

John  Kincaid 
To  support  planning  for  educa- 
tional programs  focusing  on 
two  themes:  1)  We  the  People: 
The  Constitution  as  Covenant- 
Compact;  and  2)  The  American 
Federal  Republic:  The  Consti- 
tution as  Agreement  and  Model. 

Columbia  University,  Teachers 

College 

525  West  120th  Street 
Box  75 

New  York,  New  York  10027 

Dr.  Marguerite  Ross  Bamett 
To  support  planning  for  public 
programs  and  educational  ma- 
terials that  explore  the  con- 
cepts embodied  in  the  U.S. 
Constitution  and  the  impact  of 
the  Constitution  in  shaping 
American  society. 

Columbia  University 

Box  20  Low  Memorial  Library 

New  York,  New  York  10027 

Louis  Henkin 
To  support  planning  for  a  se- 
ries of  public  programs  that  in- 
volve U.S.  and  fcj:?i«n  scholars 
in  the  analysis  of  the  U.S.  Con- 
stitution's impact  on  other  le- 
gal and  political  systems. 

American  Association  for  State 

and  Local  History 

708  Berry  Road 

Nashville,  Tennessee  37204 

George  R.  Adams 
To  support  planning  for  a 
guide  to  assist  state  historical 
societies,  archives  and  muse- 
ums in  developing  exhibits, 
aud  interpretive  programs 
about  the  history  of  states'  re- 
lations  with  the  federal 
government. 


Community  Renewal  Society 

111  No.  Wabash  Avenue 

Chicago,  Illinois  00602 

Richard  H.  Luecke 
To  support  planning  for  a  se- 
ries of  programs  to  involve  citi- 
zen groups  in  the  study  of  Con- 
stitutional issues  and  their 
relationship  to  the  history  of 
urban  development  in  the  U.S. 

George  Mason  University 

Project  for  the  Study  of  Human 

Rights 

4400  University  Drive 

Fairfax,  Virginia  22030 

Josephine  F.  Pacheco 
To  support  planning  for  a  pro- 
gram that  focuses  on  the  rela- 
tionships between  the  U.S.  Bill 
of  Rights,  the  Virginia  Declara- 
tion of  Rights,  and  the  French 
Declaration  of  the  Rights  of 
Man  and  the  Citizen. 

State  Historical  Society 

of  Wisconsin 

816  State  Street 

Madison,  Wisconsin  53706 

Gerald  F.  Ham 
To  support  planning  for  a  se- 
ries of  public  programs  with 
the  Center  for  the  Study  of  the 
American  Constitution,  Univer- 
sity of  Wisconsin-Madison.  Pro- 
grams will  focus  on  the  writing 
and  ratification  of  the  U.S. 
Constitution,  as  well  as  Wis- 
consin's role  in  its  evolution. 

Loyola  University 

Department  of  Political  Science 

820  N.  Michigan 

Chicago,  Illinois  60611 

Jean  Yarbrough 
To  supvort  planning  for  a  ma- 
jor conference  to  examine  the 
effect  of  the  U.S.  Constitution 
upon  the  formation  of  the 
American  moral  and  civic 
character. 

North  Carolina  State  University 

School  of  Humanities  and  Social 

Sciences 

Raleigh,  North  Carolina  27650  V 

Abraham  Holtzman 
To  support  the  development  of 
study  units  focusing  on  theo- 
retical, historical,  and  contem- 
porary constitutional  issues  for 
distribution  through  the  Uni- 
versity's Humanities  Extension 
Program. 

University  of  Pennsylvania 

Office  of  Research  Admin. 

409  Franklin  Building/16 

3451  Walnut  Street 

Philadelphia,  Pennsylvania  19104 

Elizabeth  F.  Flower 
To  support  a  major  conference 
to  plan  a  series  of  public  pro- 
grams on  the  background  and 
drafting  of  the  U.S.  Constitu- 


tion, the  tasks  to  which  it  was 
addressed,  its  impact  on  the 
19th  and  20th  centuries,  and  its 
role  with  respect  to  contempo- 
rary problems. 

phi  Alpha  Delta  Law  Fraternity 

Office  of  Attorney  General 

Justice  Building 

Little  Rock,  Arkansas  72201 

David  M.  Schimmel 
To  support  planning  for  a  pro- 
gram designed  to  increase  citi- 
zen understanding  of  the  his- 
toric issues,  philosophical 
principles,  and  jurisprudential 
foundations  of  the  U.S. 
Constitution. 


Russell  Sage  College 

Troy,  New  York  12180 

Stephen  L.  Schechter 
To  support  planning  for  a  se-  m. 
ries  of  educational  programs 
on  the  ratification  of  the  U.S 
Constitution  in  the  original 
thirteen  states. 

Public  Research  Syndicated 

201  W  4th  Street,  Suite  200 

Claremont,  California  91711 

Larry  P.  Arnn 
To  support  planning  for  a  se-  j 
ries  of  newspaper  articles  for 
national  syndication  on  the  U.S. 
Constitution,  its  origir.  and  its 
place  in  our  national  JUc  today. 
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All  of  the  state  humanities 
councils  listed  below  have  in- 
dicated  an  interest  in  sup- 
porting Bicentennial  pro- 
grams. 


J 


National  Council  on  the  Aging 

600  Maryland  Avenue,  S.W. 

Washington,  D.C.  20024 

Edmund  H.  Worthy 
To  support  planning  with  Na- 
tional History  Day,  Inc.  for  a 
project  which  involves  older 
Americans  and  young  people  in 
study  and  discussion  of  the 
U.S.  Constitution. 

National  Federation  of  State 

Humanities  Councils 

12  S.  6th  Street,  Suite  527 

Minneapolis,  Minnesota  55402 

Steven  Weiland 
To  support  the  development  of 
a  resource  and  program  guide 
to  assist  state  humanities  coun- 
cils and  their  grantee » in  plan- 
ning public  humanities  pro- 
grams on  the  history  and 
meaning  of  the  U.S. 
Constitution. 

New  York  City  Public  Schools 

110  Livings  m  Street,  Room  651 

Brooklyn,  New  York  11201 

Nancy  Scott 
To  support  planning  for  a  ma- 
jor pioject  to  wvolve  adults 
and  young  people  in  the  study 
of  the  U.S.  Constitution 
through  discussion  program? 
and  the  use  of  print  and  media 
materials. 

University  of  New  Mexico 

Department,  of  History 

Albuquerque,  New  Mexico  07/51 

Gerald  D.  Nash 
To  support  planning  for  a  se- 
ries of  programs  designed  to 
explore  the  history  of  the  U.S. 
Constitution  and  its  role  in  a 
tri-cultural  society  combining 
Indian,  Hispanic-American  and 
Anglo-American  traditions. 

University  of  North  Carolina 

209  Abernethy  Hall  002A 

Chapel  Hill,  North  Carolina  27514 

Warren  A.  Nord 
To  support  planning  for  a  proj- 
ect that  will  explore  the  reli- 
gion clauses  of  the  first  amend- 
ment and  their  influence  on 
contemporary  issues  relating  to 
the  relationship  of  religion  and 
the  Sr. Ate. 

University  of  Oklahoma 

College  of  Liberal  Studies 

1700  Asp  Avenue 

Norman,  Oklahoma  73037 

Dan  A.  Davis 
To  support  planning  for  a  Con- 
stitutional Bicentennial  He- 
source  Center  for  the  purpose 
of  organizing  public  programs 
and  study  materials. 


THE  NATIONAL  FEDERATION  OF  STATE 
HUMANITIES  COUNCIL" 

he  National  Federation  of  State  Humanities  Councils  has  re- 
ceived a  planning  grant  from  the  National  Endowment  for 
the  Humanities  for  the  Bicentennial  of  the  U.S.  Constitution. 
The  Federation  has  fifty  of  the  fifty-two  state  humanities  coun- 
cils as  its  members  and  it  functions  to  assist  the  SHCs  in  attain- 
ing their  objective  of  increased  public  understanding,  apprecia- 
tion, and  use  of  the  humanities. 

The  planning  project  has  five  parts.  The  first  is  the  prepara- 
tion of  an  inventory  of  resources  related  to  the  Constitution.  In- 
formation will  be  collected  on  film,  video,  radio,  exhibit,  and 
print  resources  concerning  the  writing  of  the  Constitution,  the 
founding  period  in  American  history,  important  political  figures, 
and  the  major  political,  philosophical,  and  social  issues  sur- 
rounding the  Constitution  throughout  its  history. 

Second,  the  Federation  will  review  the  resources  and  select 
those  that  are  likely  to  be  most  useful  in  public  humanities  pro- 
jects in  the  states  and  regions.  The  selections  will  be  made  in 
consultation  with  an  advisory  group  of  state  council  members. 

Third,  the  Federation  proposes  to  investigate  the  opportuni- 
ties to  organize  resources  into  packaged  public  humanities  pro- 
grams for  use  by  grantees  of  state  humanities  councils,  in  this 
part  of  the  planning  project,  the  Federation  will  study  the  utility 
of  various  combinations  of  materials  and  propose  to  the  coun- 
cils a  variety  of  packaged  programs  from  which  they  can 
choose  those  appropriate  to  their  own  interests  and  circum- 
tances. 

Fourth  is  a  study  of  the  feasibility  of  producing  new  re- 
sources for  use  in  state  council-funded  projects.  Three  possibili- 
ties are:  (1)  a  brief  slide/tape  program  on  the  making  of  the 
Constitution;  (2)  a  tabloid  newspaper  supplement  devoted  to 
the  Constitution;  and  (3)  a  specially-edited  reader  on  the  Con- 
stitution that  could  be  used  as  the  basis  for  discussion  pro- 
grams. 

Finally,  the  Federation  will  provide  to  the  state  humanities 
councils  a  Resources  and  Program  Guide  on  the  Constitution 
to  assist  them  in  planning  their  own  elTorts  in  connection  with 
the  1937  anniversary.  The  Guide  will  include:  (1)  detailed  infor- 
mation on  project  resources;  (2)  possible  project  formats  in- 
cluding suggestions  for  stimulating  the  participation  of  human- 
ists whose  disciplines  are  not,  at  first  glance,  directly  related  to 
the  anniversary,  (3)  several  model  requests  for  proposals 
(RFPs)  that  could  be  used  in  the  announcements  and  newslet- 
ters of  individual  states;  and  (4)  information  on  planning  activi- 
ties already  underway  in  the  states. 


THE  COMMITTEE  FOR 
THE  HUMANITIES  IN 
ALABAMA 

Post  Office  BoxA-40 
Bi  rm  ingh  a  m  -So  u  thern  College 
Birmingham,  Alabama  35254 
(205)  324-1314 

ARIZONA  HUMANITIES 
COUNCIL 

First  Interstate  Bank  Plaza 
100  West  Washi?igtont 
Suite  1290 

Phoenix,  Arizona  85003 
(602)  257-0335 

ARKANSAS 

ENDOWMENT  FOR  THE 
HUMANITIES 

1010  West  Third  St.,  Suite  102 
Little  Rock,  Arkansas  72201 
(501)  372-2672 

D.C.  COMMUNITY 
HUMANITIES  COUNCIL 

1341  G  Street,  N.W.,  Suite  306 
Washington,  D.C.  20005 
(202)  347-1732 

FLORIDA  ENDOWMENT 
FOR  THE  HUMANITIES, 
INC. 

University  of  South  Florida 
LET,  Room  468 
Tampa,  Florida  33620 
(813)  974-4094 

GEORGIA  ENDOWMENT 
FOR  THE  HUMANITIES 

1589  Clifton  Road,  N.E. 
Emory  University 
Atlanta,  Georgia  30322 
(404)  329-7500 

HAWAII  COMMITTEE 
FOR  THE  HUMANITIES 

2615  South  King  Street, 
Suite  211 

Honolulu,  Hawaii  96826-3292 
(808)  947-5891 

IOWA  HUMANITIES 
BOARD 

Oakdale  Campus 
Iowa  City,  Iowa  52242 
(319)  353-6754 

KANSAS  COMMITTEE 
FOR  THE  HUMANITIES 

112  West  6th  Street,  Suite  509 
Topeka,  Kansas  66603 
(913)  357-1359 
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KENTUCKY  HUMANITIES 
COUNCIL,  INC. 

Ligon  House 
Un  i  versity  of  Ken  tu  cky 
Lexington,  Kentucky  40506 
[606)  258-5932 

MARYLAND  COMMITTEE 
FOR  THE  HUMANITIES 

516  N.  Charles  Street,  Room  305 
Baltimore,  Maryland  21201 
(301)  837-1938 

MASSACHUSETTS 
FOUNDATION  FOR 
HUMANITIES  AND 
PUBLIC  POLICY 

237  Whitmore  Administration 
Building 

U  versity  of  Massachusetts 
A      >rst,  Massachusetts  01003 
(      J  545-1936 

The  Massachusetts  Foundation 
for  Humanities  and  Public  Policy 
will  consider  proposals  commem- 


orating the  Bicentennial  of  the 
U.S.  Constitution  from  individuals 
or  organizations  through  the  nor- 
mal application  process.  A  vari- 
ety of  formats  are  acceptable: 
lectures  and  discussions,  confer- 
ences, films,  videotapes,  radio  se- 
ries and  publications  for  a  gener- 
al audience.  The  Foundation  is 
unlikely  to  fund  scholarship 
projects. 

At  the  present  time  the 
MFH&PP  has  put  out  a  call  for 
proposals  for  a  film  on  Shays'  Re- 
bellion. This  film  should  be  of  in- 
terest to  others  who  are  planning 
activities  in  connection  with  the 
'87  bicentennial. 

Guidelines  and  applications  are 
available  at  the  address  listed 
above. 

MONTANA  COMMITTEE 
FOR  THE  HUMANITIES 

HeUgate  Station 
P.O.  Box  8036 
Missoula,  Montana  59807 
(406)  243-6022 


MISSOURI  COMMITTEE 
FOR  THE  HUMANITIES, 
INC. 

Suite  204,  Loberg  Building 
11425  Dorsett  Rd. 
Maryland  Heights,  Missouri  63043 
(314)  739-7368 

NEW  MEXICO 

HUMANITIES  COUNCIL 

1712  Las  Lomas,  NE 
Albuquerque,  New  Mexico  87131 
(505)  277-3705 

NEW  HAMPSHIRE 
COUNCIL  FOR  THE 
HUMANITIES 

112  5.  State  St. 

Concord,  New  Hampshire  03301 
(603)  244-4071 

NEVADA  HUMANITIES, 
INC. 

Post  Office  Box  8065 
Reno,  Nevada  89507 
(702)  784-6587 


NEW  YORK  COUNCIL 
FOR  THE  HUMANITIES 

33  West  42  Sttvet 

New  York,  New  York  10036 

(212)  354-3040 

NORTH  DAKOTA 
HUMANITIES  COUNCIL 

P.O.  Box  2191 

Bismark,  North  Dakota  58502 
(800)  932-8778 

OHIO  HUMANITIES 
COUNCIL 

760  Pleasant  Ridge  Ave. 
Columbus,  Ohio  43209 
(614)  236-6879 

The  Ohio  Humanities  Council 
will  support  public  humanities 
programs  designed  to  commemo- 
rate the  Bicentennial  of  the  U.S. 
Constitution.  Such  proposals  will 
be  considered  through  the  Coun- 
cil's usual  procedures  and  may 
be  either  regular  proposals  or 


MAINE  HUMANITIES  COUNCIL 

Post  Office  Box  7202 
Portland,  Maine  04112 
(207)  773-5051 

The  Maine  Humanities  Council  is  laying  a  groundwork  for  the 
celebration  of  the  Bicentennial  of  the  U.S.  Constitution  by 
sponsoring  a  project  "Maine  at  Statehood:  The  Forgotten  Year:*, 
1783-1820."  The  project  will  involve  a  research  phase  and  coor- 
dinated public  activities  which  include  a  traveling  exhibit,  a  se- 
ries of  presentations  by  scholars  for  schools  and  communities, 
and  a  reading  program.  It  is  designed  to  reach  a  broad  audience 
at  the  same  time  that  it  provides  opportunity  for  scholarly 
study.  In  addition  to  familiarizing  the  public  with  an  important 
era  in  Maine  history,  it  is  hoped  that  through  discussion  of 
work  in  progress  the  project  will  also  foster  understanding  of 
historical  procedures  and  interpretation. 

The  period  1783-1820  witnessed  significant  political  and  eco- 
nomic developments  in  Maine.  In  1783  Maine  was  a  frontier  ter- 
ritory of  Massachusetts;  in  1820  it  stood  as  an  independent 
state  on  the  verge  of  industrialization.  In  the  intervening  years 
the  population  increased  450%,  the  number  of  incorporated 
towns  more  than  doubled,  agriculture  and  commerce  expanded, 
and  political  organization  and  awareness  expanded  also, 
spurred  by  the  struggles  over  the  federal  constitution  and  over 
the  question  of  statehood.  Though  the  primary  task  of  "Maine 
at  Statehood"  will  be  to  develop  an  understanding  of  the  diver- 
sity and  texture  of  Maine  life  in  the  years  between  1783  and 
1820,  the  project  will  involve  examination  of  the  economic  and 
political  trends  which  emerged  during  the  period  and  which 
continue  to  be  evident  in  Maine  life:  stratification  of  class,  con- 
flict between  the  coast  and  the  interior,  outside  economic  con- 
trol. 

The  MHC  has  structured  "Maine  at  Statehood"  in  four  phases. 
The  first  phase  from  August,  1982  to  January,  1983  involved:  the 
preparation  of  an  inventory  of  the  fine  and  decorative  arts  of 


the  period;  the  development  of  a  traveling  exhibition;  the  devel- 
opment of  a  slide  collection  to  serve  as  a  permanent  resource 
for  scholars,  public  school  teachers,  and  others;  the  encourage- 
ment of  scholarship  through  the  development  of  panels  in  sev- 
eral research  areas  charged  with  surveying  the  work  extant 
and  in  progress  and  determining  ways  in  which  this  work 
could  be  presented  to  the  public;  a  symposium  bringing  togeth- 
er those  working  in  the  several  aspects  of  this  project;  ^nd  the 
development  of  materials  to  explain  and  promote  the  activities 
which  will  occur  in  phase  two. 

Public  presentations,  the  second  phase,  are  scheduled  from 
February,  1983  through  December,  1983.  Using  formats  that 
have  been  successful  in  other  MHC  activities,  these  public  pre- 
sentations will  include  programs  in  the  public  schools,  training 
programs  for  teachers,  travelling  exhibits,  and  reading  pro- 
grams. The  reading  programs  will  be  tailored  for  the  local  level; 
they  will  draw,  however,  on  the  successful  reading  program 
that  the  Council  has  held  monthly  in  Augusta  for  legislators, 
judges,  and  administrators.  In  fact,  this  year's  seminar,  "Can 
Eighteenth-Century  Men  Speak  to  Twentieth  Century  Ameri- 
cans: A  Study  of  the  Founding  Fathers,"  generated  much  of  the 
interest  in  the  present  project. 

The  third  phase  of  "Maine  at  Statehood,"  the  follow-up  phase, 
anticipates  calling  a  summary  conference,  publishing  a  summa- 
ry of  the  work  of  the  project,  working  on  curriculum  develop- 
ment for  teachers  who  are  interested  in  integrating  the  work  of 
the  project  into  their  classrooms,  adapting  the  exhibit  for  an 
outreach  program,  developing  a  Speakers'  Bureau,  and,  K  *he 
results  of  its  inventory  warrant  it,  producing  a  catalogu"  ••••  ihe 
inventory.  The  final  evaluation  phase  will  be  completed  m  De- 
cember, 1983. 

The  organization  and  planning  pattern  developed  by  the 
Maine  Humanities  Council  for  "Maine  at  Statehood"  may  be  of 
great  interest  to  those  planning  similar  projects  in  connection 
with  the  Bicentennial.  Further  information  may  be  obtained 
from  the  Council's  office  at  the  address  listed  above. 
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mini-grants  for  proposals  up  to 
$1000.  Proposals  may  be  submit- 
ted by  any  non-profit  organiza- 
tion in  Ohio.  They  should  be  for 
projects  which  are  primarily  for 
the  general  public.  However,  pro- 
grams may  also  be  designed  for 
children  and  students  as  long  as 
they  do  not  carry  academic  cred- 
it. Projects  may  take  any  format. 

The  Ohio  Humanities  Council 
has  already  begun  to  award 
g:ants  relating  to  the  '87  Bicen- 
tennial. This  year  the  University 
of  Dayton  received  a  grant  for  a 
series  of  four  panel  discussions 
to  be  held  in  different  locations 
in  Dayton  which  will  be  on  the 
topic  "From  Revolution  to  Re- 
public: Post-Revolutionary  Ameri- 
ca and  Early  Ohio."  The  project 
director  is  Professor  Alfred  J. 
Bannan. 

Applications,  information,  and 
guidelines  are  available  at  the  ad- 
dress shown  above. 

OREGON  COMMITTEE 
FOR  THE  HUMANITIES 

Room  410 

418  S.W.  Washington 
Portland,  Oregon  97204 
(502)  241-0543 

PENNSYLVANIA 
HUMANITIES  COUNCIL 

401  N.  Broad  Street,  Suite  818 
Philadelphia,  Pa.  19108 
(215)  925-1005 

PUERTO  RICAN 
ENDOWMENT  FOR 
THE  HUMANITIES 
(FUNDACION 
PUERTORIQUENA  DE 
LAS  HUMAN  I  DAD  ES) 
Post  Office  Box  S  4307 
San  Juan,  Puerto  Rico  00904 
(809)  723-2087 

RHODE  ISLAND 
COMMITTEE  FOR  THE 
HUMANITIES 

463  Broadway 

Providence,  Rfiode  Island  02909 
(401 )  273-2250 

SOUTH  DAKOTA 
COMMITTEE  ON  THE 

HUMANITIES 

Post  Office  Box  35 
University  Station 
Brookings,  South  Dakota  57007 
(605)  688-6113 


TENNESSEE 
COMMITTEE  FOR  THE 
HUMANITIES,  INC. 
1001  Eighteenth  Avenue  South 
Post  Office  Box  24767 
Nashville,  Tennessee  37202 
(615)  320-7001 

TEXAS  COMMITTEE  FOR 
THE  HUMANITIES 

1604  Nueces 
Austin,  Texas  78701 
(512)  473-8585 

The  Texas  Committee  for  the 
Humanities  will  entertain  propos- 
als for  projects  designed  to  con- 
centrate attention  upon  the 
Bicentennial  of  the  U.S.  Consti- 
tution. Such  projects  could  in- 
clude conferences,  symposia,  lec- 
tures, exhibitions,  public  radio 
and  television  programs  and  pub- 
lications stemming  from  public 
programs.  The  audience  should 
be  adults  and/or  young  people 
outside  the  regular  school  or  col- 
lege curriculum. 

The  Texas  Committee  for  the 
Humanities  has  just  completed 
the  awarding  of  grants  for 
projects  on  "Federalism:  Assess- 
ing an  American  Political  Tradi- 
tion." The  goal  of  this  special  call 
for  grant  applications  was  to  al- 
low humanities  scholars  to  exam- 
ine and  discuss  the  original  con- 
tributions of  American  federalism 
to  the  problems  of  democratic 
governance  and  rights'  protec- 
tions, and  to  encourage  examina- 
tion of  the  difficulties,  conflicts, 
and  successes  encountered  by 
the  American  people  in  imple- 
menting their  unique  system  of 
federal  democracy  since  1789. 

Those  considering  projects  in 
connection  with  the  1987  bicen- 
tennial may  obtain  information, 
guidelines,  and  applications  di- 
rectly from  the  Committee's  of- 
fices in  Austin. 

UTAH  ENDOWMENT  FOR 
THE  HUMANITIES 

Ten  West  Broadway,  Suite  900 
Salt  Lake  City,  Utah  84101-2068 
(801)  531-7868 


VERMONT  COUNCIL  ON 
THE  HUMANITIES  AND 
PUBLIC  ISSUES 

Post  Office  Box  58 

Hyde  Park,  Vermont  05655-0058 

(802)  888-3183 


VIRGINIA  FOUNDATION 
FOR  THE  HUMANITIES 
AND  PUBLIC  POLICY 

IB  West  Range 
University  of  Virginia 
Charlottesville,  Viiyinia  22903 
(804)  924-3296 

The  Virginia  Foundation  for 
the  Humanities  will  consider 
projects  related  to  the  Bicenten- 
nial of  the  Constitution  of  the 
United  States.  Guidelines  and  ap- 
plications can  be  obtained  from 
the  Foundation  at  tht  address 
provided  above. 

The  Foundation  has  already 
funded  a  number  of  projects 
which  are  of  interest  to  those 
planning  Bicentennial  activities. 
In  the  spring  of  1982  a  lecture  se- 
ries entitled  "The  Legacy  of 
George  Mason"  was  presented  at 
George  Mason  University  (Jose- 
phine Pacheco,  Project  Director). 
These  papers  will  be  published.  A 
sequel  to  the  first  program  'The 
Legacy  of  George  Mason,  II,"  will 
take  place  at  George  Mason  Uni- 
versity in  the  spring  of  1983. 

Also  in  the  spring  of  1982,  "The 
Miracle  of  Virginia:  The  Role  of 
American  Leadership"  was  pre- 
sented by  the  Madison  Memorial 
Foundation,  Orange,  Virginia 
(George  Barton,  Project  Direc- 
tor). The  program  included  pa- 
pers on  Washington,  Madison, 
Monroe  and  others,  which  will 
also  be  published. 

Finally  a  planning  grant  has 
been  awarded  to  the  Institute  of 
Government  at  the  University  of 
Virginia  (Dolph  Norton,  Director) 
to  aid  in  the  establishment  of  a 
clearing-house  for  planning  on 
the  1987  Bicentennial. 

WASHINGTON 
COMMISSION  FOR 
THE  HUMANITIES 

Olympia 

Washington  98505 
(206)  866-6510 

The  Washington  Commission 
for  the  Humanities  is  planning  to 
encourage  a  number  of  Bicenten- 
nial programs,  and  has  already 
made  two  grants  for  projects  re- 
lating to  the  Constitutions  of  the 
United  States  and  of  Washington 
State.  One  of  these  projects, 
sponsored  by  the  Metrocenter 
Y.M.CA  in  Seattle,  will  feature 
ten  young-adult  seminars  and 
three  conventions  under  the  gen- 


eral title  of  "Constitution  and 
You." 

Groups  in  Washington  State 
wishing  to  apply  for  funding  for 
bicentennial  projects  may  obtain 
information  and  applications  at 
the  address  given  above.  All  ap- 
plications will  be  considered 
through  regular  grant  channels. 

THE  HUMANITIES 
FOUNDATION  OF 
WEST  VIRGINIA 

Post  Office  Box  204 

Institute,  West  Virginia  25112 

(304)  768-8869 

WYOMING  COUNCIL  FOR 

THE  HUMANITIES 

Box  3274,  University  Station 
Laramie,  Wyoming  82071-3274 
(307)  766-6496 


this  Constitution 


THE  NATIONAL  ARCHIVES 

National  Archives  and  Records  Service 
General  Services  Administration 
Washington,  D.C 

in  January,  1983  the  National  Archives  mounted  an  ex- 
Ihibition  in  the  Rotunda  of  the  Archives  building  enti- 
tled "The  Formation  of  the  Union."  Included  in  this 
show  are  samples  of  the  Records  of  the  Continental  and 
Confederation  Congresses  and  the  Constitutional  Con- 
vention; a  deposition  describing  the  Battle  of  Lexington; 
George  Washington's  account  book  as  Commander  of 
the  Continental  Army,  1775-83;  The  Lee  Resolution  for 
Independence,  June  7,  1776;  and  the  printed  and  correct- 
ed draft  of  the  Articles  of  Confederation,  1777.  Among 
the  many  letters  displayed  are:  correspondence  betww,i 
Washington  and  Benedict  Arnold;  a  letter  from  Benjanvin 
Franklin,  Silas  Deane  and  Arthur  Lee  about  their  first 
meeting  with  the  French  Minister  of  Foreign  Affairs;  and 
a  letter  from  Franklin,  Adams  and  Jay  announcing  the 
signing  of  the  Treaty  of  Paris  with  Great  Britain,  Septem- 
ber 10,  1783.  Portions  of  the  Report  of  the  Annapolis 
Convention,  the  Virginia  Plan  as  amended  in  the  Phila- 
delphia Convention,  and  the  Record  of  votes  taken  dur- 
ing the  Federal  Convention  are  exhibited  as  well.  George 
Washington's  copy  of  the  printed  draft  of  the  Constitu- 
tion is  featured  with  several  other  documents  illustrating 
aspects  of  the  ratification  struggle  and  the  passage  of 
the  Bill  of  Rights. 

Several  pamphlets  are  available  from  the  National  Ar- 
chives that  describe  materials  available  on  microfilm. 
Papers  of  the  Continental  Congress,  1774-89  are  de- 
tailed in  "Pamphlet  Accompanying  Microcopy  No.  247." 
Part  of  the  Papers  are  in  manuscript  volumes  (blank 
books  in  which  records  were  copied).  These  volumes 
consist  of  the  Journals  ("rough,"  "corrected,"  and  "se- 
cret") of  the  Congress,  and  other  record  books  main- 
tained by  Charles  Thomson,  Secretary  of  the  Continental 
Congress;  the  letterbooks  (containing  copies  of  letters 
sent)  of  the  Presidents  of  the  Congress  and  of  a  few 
committees,  such  as  the  Committee  to  Headquarters  and 
the  Committee  for  Foreign  Affairs;  and  transcripts  of 
original  diplomatic  dispatches  received  from  political 
agents  and  ministers  of  the  United  States  residing 
abroad,  of  letters  received  from  French  envoys  in  this 
country  and  from  Generals  Washington,  Gates,  Greene, 
and  Schuyler;  and  a  few  supplementary  record  books 
containing  copies  of  passports  and  copies  of  commis- 
sions of  foreign  ministers  and  consuls,  kept  by  the  De- 
partment of  Foreign  Affairs. 

The  other  numbered  Items  of  the  Papers  of  the  Conti- 
nental Congress  consist  of  individual  documents  that 
have  been  arranged  by  groups.  These  include  the  reports 
of  committees  of  Congress;  official  communications 
from  the  several  States;  a  large  number  of  miscellaneous 
letters  addressed  chiefly  to  the  President  of  Congress; 
original  letters  (dispatches)  received  from  political 
agents  and  diplomatic  and  consular  representatives  of 
the  United  States  abroad;  letters  (notes)  from  the  Dutch, 
French,  and  Spanish  envoys  in  this  country;  papers  relat- 
ing to  claims  for  captured  vessels,  including  some  deci- 


sions by  admiralty  courts  of  the  various  States;  papers 
relating  to  the  New  Hampshire  Grants  controversy;  origi- 
nal letters  from  George  Washington  and  other  generals; 
oaths  of  allegiance;  ships'  bonds  required  for  Letters  of 
Marque  issued  to  American  privateers;  and  letters  and 
reports  from  the  Department  of  Foreign  Affairs,  the 
Board  of  Treasury,  the  Office  of  the  Superintendent  of 
Finance,  the  Board  of  War,  the  Secretary  of  War,  and  the 
Office  of  the  Postmaster  General. 

Although  most  of  the  Continental  Congress  Papers  are 
dated  within  the  period  1774-89,  a  few  volumes  contain 
earlier  and  several  contain  later  documents.  Record 
books  maintained  by  the  Department  of  Foreign  Affairs 
were  continued  in  use  by  Thomas  Jefferson  when  he  be- 
came Secretary  of  State.  A  volume  of  copies  of  commis- 
sions and  letters  of  credence  of  foreign  ministers  and 
consuls  contains  copies  of  documents  dated  as  late  as 
1821. 

Miscellaneous  Papers  of  the  Continental  Congress, 
1772-89  are  described  in  "Pamphlet  Accompanying  Mi- 
crocopy No.  332."  Some  of  these  miscellaneous  papers 
duplicate  documents  in  the  numbered  Item  series  de- 
scribed above,  but  others  do  not.  They  consist  chiefly  of 
loose  papers  and  a  few  volumes  relating  to  such  sub- 
jects as  foreign,  naval,  and  fiscal  affairs,  papers  relating 
to  specific  States,  and  papers  kept  by  the  Office  of  the 
Secretary  of  Congress.  Among  them  are  originals  and 
copies  of  dispatches  and  letters  (including  some  letters 
from  Louis  XVI),  reports  of  the  Marine  Committee,  the 
Marine  Committee  Letter  Book,  bonds,  receipts,  deeds  of 
cession  of  Western  Lands,  credentials  of  Delegates  to 
the  Continental  Congress,  and  broadsides  issued  by  the 
Congress. 

The  Records  of  the  Constitutional  Convention  of  1787 
are  described  in  a  pamphlet  by  that  title  available  from 
the  National  Archives  and  describing  microfilm  M866. 
On  the  single  roll  of  this  microfilm  publication  are  repro- 
duced the  official  records  of  the  Constitutional  Conven- 
tion, May  14-Septcmber  17,  1787;  the  papers  of  David 
Brearley,  September  27,  1785-September  12,  1787;  the 
credentials  of  delegates,  1786-87,  from  "Ratifications  of 
the  Constitution,"  also  known  as  "Bankson's  Journal"; 
and  a  single  motion  in  the  hand  of  Elbridge  Gerry  (July 
24, 1787).  The  official  records  consist  of  four  volumes  of 
journals;  drafts  of  the  Virginia  Plan  of  the  Constitution, 
and  of  a  letter  from  the  Convention  to  Congress;  and 
four  letters  and  one  enclosed  resolution  received.  They 
are  organized  in  the  order  indicated,  with  the  incoming 
correspondence  in  chronological  order.  The  credentials 
of  delegates  are  arranged  in  geographic  order  from  New 
Hampshire  to  Georgia. 

All  of  these  pamphlets  and  additional  information  can 
be  obtained  from  the  National  Archives. 
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THE  CLAREMONT 
INSTITUTE  FOR  THE 
STUDY  OF 

STATESMANSHIP  AND 
POLITICAL  PHILOSOPHY 

480  North  Indian  Hill 
Boulevard 

Claremont,  California  91711 
Contact:  Ken  Masngi 

On  Constitution  Day,  Sep- 
tember 17,  1983,  The  Clare- 
mont  Institute  for  the  Study 
of  Statesmanship  and  Politi- 
cal Philosophy  will  inaugu- 
rate its  celebration  of  the  Bi- 
centennial of  the  American 
Constitution.  Entitled  UA  New 
Order  of  the  Ages"  (Novus 
Ordo  Seckrrum),  this  com- 
memoration will  continue 
through  1989,  and  will  in- 
clude conferences,  lectures,  a 
variety  of  publications,  media 
programs,  and  exhibits,  all 
devoted  to  examining  and 
elucidating  the  fundamental 
principles  of  American  Con- 
stitutionalism. The  Institute 
wants  to  encourage  reflection 
on  the  profound  and  revolu- 
tionary claim  that  a  particular 
people  established  for  the 
first  time  a  form  of  govern- 
ment founded  on  principles 
applicable  to  all  people  at  all 
times,  and  thus  inaugurated 
a  new  epoch  in  political 
thought,  "a  new  order  of  the 
ages."  The  Institute  aims  to 
combine  seminal  scholarly 
thought  on  the  principles  and 
practices  by  which  Americans 
have  constituted  themselves  a 
people,  with  a  broad  public 
education  program  centered 
in  Claremont  and  the  greater 
Los  Angeles  metropolitan 
area  and  reaching  nationwide 
audiences  through  National 
Public  Radio. 

Beginning  in  February  of 
1984  and  continuing  through 
the  spring  of  1989,  The  Clare- 
mont Institute  will  sponsor 
one  or  two  major  confer- 
ences each  year,  which  will 
be  the  central  events  in  year- 
long public  education  pro- 
jects concerning  the  Ameri- 
can constitutional  heritage, 
together  with  a  Constitutional 


Statesmanship  lecture  on  a 
major  figure  in  the  develop- 
ment of  American  constitu- 
tional government.  The  fol- 
lowing conferences  have 
been  scheduled: 

1.  A  New  Order  of  the  Ages? 
The  Declaration  of  Inde- 
pendence and  the  Consti- 
tution (February  23-25, 
1984). 

2.  Democracy  in  America: 
Alexis  de  Tocqueville  Ob- 
serves the  New  Order 
(January  26-28,  1985— the 
sesquicentennial  of  the 
first  publication  of  Democ- 
racy in  America.) 

A  call  for  papers  for  the 
Tocqueville  conference  has 
been,  issued.  Merrill  Peterson 
will  inaugurate  the  Constitu- 
tional Statesmanship  Lecture 
Series  with  "Jefferson  on  the 
Consent  of  the  Governed.1' 

Among  other  conferences 
planned  are  "The  Old  Order 
Ends:  The  Founding  Genera- 
tion Reflects  on  Two  Hun- 
dred Years  of  America,  from 
the  1580s  to  the  1780s," 
"What  Constitution  Have  I? 
Freedom,  Native  Americans, 
and  Immigrants  in  the  New 
Order,"  "The  Federalist — 
How  Would  the  New  Order 
Educate  the  Public  to  Pursue 
the  Common  Good?"  and 
"Thomas  Hobbes  and  Ameri- 
ca— Modern  Political  Philoso- 
phy's Influence  on  the  New 
Order"  (which  coincides  with 
the  400th  anniversary  of 
Hobbes'  birth). 

Throughout  each  year  of  its 
Bicentennial  project  the  Insti- 
tute will  conduct  a  local 
speakers  program,  which  em- 
phasizes the  annual  confer- 
ence theme  or  themes,  for 
civic,  professional,  and  educa- 
tional organizations,  schools, 
and  colleges.  Local  scholars 
will  give  talks,  engage  in  de- 
bates, and  hold  seminars  be- 
fore these  audiences. 

Books,  monographs,  and 
various  pamphlets,  including 
one  containing  annotated  bib- 
liographies of  primary  and 
secondary  sources  on  the  In- 
stitute's annual  themes,  will 
accompany  these  activities. 


AMERICAN  ENTERPRISE  INSTITUTE  FOR 
PUBLIC  POLICY  RESEARCH 
1150  Seventeenth  Street,  N.  W. 
Washington,  D.C.  20036 
(202)  862-5800 

1 1 1|  Decade  of  Study  of  the  Constitution"  was 

Fslaunched  in  1978  by  the  American  Enterprise  In- 
stitute for  Public  Policy  Research  to  help  prepare  the  na- 
tion for  a  thoughtful  observance  of  the  Bicentennial  of 
the  Constitution  in  1987.  The  project  aims  in  all  of  its  ac- 
tivities to  examine  the  Constitution  as  the  ultimate 
source  of  our  national  political  life,  as  well  as  of  our 
constitutional  law. 
The  Project's  activities  include: 

Annual  Conferences  of  opinion  leaders  from  the 
fields  of  education,  journalism,  government,  and  the 
professions,  to  discuss  essays  addressing  standing 
constitutional  issues. 

Volumes  of  Essays  of  constitutional  controversy, 
stemming  from  the  Annual  Conferences,  that  are  used 
as  texts  in  undergraduate  and  graduate  courses  in 
American  history,  politics,  and  constitutional  law,  and 
by  the  general  public. 

Audio  and  videotaped  Public  Policy  Forums,  featur- 
ing prominent  speakers  with  differing  points  of  view 
on  constitutional  issues  currently  before  the  public. 
These  Forums  are  broadcast  over  an  extensive  net- 
work of  television  and  radio  stations  across  the  coun- 
try, and  are  available  in  audio  and  video  cassette  as 
well  as  in  printed  transcript  form. 

Research  on  constitutional  issues  by  scholars  writ- 
ing from  a  broad,  humanistic  perspective,  that  are  in- 
tended to  be  permanent  contributions  to  the  study  of 
the  Constitution. 

International  conferences  bringing  together  foreign 
and  American  scholars  and  public  figures  to  examine 
constitutionalism  and  the  influence  of  the  U.S.  Consti- 
tution abroad. 

Since  1978  the  Constitution  Project  has  held  four  An- 
nual Conferences,  each  leading  to  a  Volume  of  Essays. 
The  topics  of  the  conferences  were:  "How  Democratic  is 
the  Constitution?,"  "How  Capitalistic  is  the  Constitu- 
tion?," "How  Does  the  Constitution  Secure  Rights?,"  and 
"How  Federal  is  the  Constitution?"  For  the  years  1983, 
1984  and  1985  the  proposed  Annual  Conference  topics 
are:  "Does  the  Constitution's  Separation  of  Powers  Still 
Work?,"  "How  Does  the  Constitution  Secure  Religion 
and  Religious  Freedom?,"  and  "The  Terrible  Flaw:  The 
Constitution,  Slavery,  and  its  Aftermath." 

Two  Public  Policy  Forums  are  produced  each  year  by 
the  AEI  Constitution  Project.  These  Forums  present  to  a 
general  audience  a  panel  discussion  on  a  constitutional 
subject  of  topical  concern.  The  discussants  in  the  Fo- 
rums are  selected  because  they  are  acknowledged  au- 
thorities on  the  subject  to  be  discussed  and  because 
they  represent  different  points  of  view.  Individual  pro- 
grams are  made  available  without  charge  to  commercial 
and  public  television  stations  and  cable  systems  that 
schedule  the  program  as  public  affairs  broadcasting.  In 
the  average  year,  PPFs  have  been  shown  on  221  com- 
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mercial  and  educational  television,  and  on  202  cable  sys- 
tems. Audio  tapes  of  the  PPF  shows  are  produced  for 
use  by  commercial  and  public  radio  networks,  affiliates, 
and  non-network  stations.  Among  the  topics  considered 
in  the  Public  Policy  Forums  are:  the  possibility  and  de- 
sirability of  a  second  constitutional  convention,  the  new 
method  of  selecting  presidential  candidates,  constitu- 
tional proposals  for  limiting  presidential  and  congressio- 
nal terms,  the  present  state  of  the  separation  of  powers, 
and  recent  presidential  attempts  to  secure  a  "repre- 
sentative judiciary." 

In  addition  to  AEI  activities  directed  toward  teaching 
the  Constitution — in  the  media  through  the  Public  Policy 
Forums,  and  in  the  classroom  through  the  Volumes  of 
Essays — the  Constitution  Project  also  hopos  to  make 
significant  contributions  to  serious  research  on  the  Con- 
stitution. A  two-part  collection  of  essays  by  15  scholars 
from  universities  in  the  United  States  and  Canada  has 
been  commissioned  under  the  general  editorship  of  Pro- 
fessor Allan  Bloom  of  the  Committee  on  Social  Thought 
at  the  University  of  Chicago.  The  first  part  will  discuss 
the  political  and  philosophical  underpinnings  of  the  Con- 
stitution at  the  time  of  its  writing,  and  the  second  the 
waves  of  philosophical  teachings*,  d\at  have  tended  to 
erode  those  underpinnings  by  changing  ideas  about  hu- 
man nature  and  the  nature  of  political  society. 

Work  is  also  continuing  on  "The  Mind  of  the 
Founders,"  a  collection  of  the  writings  and  speeches  of 
the  Founding  Fathers.  These  affordable,  one-volume  edi- 
tions will  illuminate  the  Founders'  reflections  on  the 
fundamental  political  principles  of  the  Constitution.  The 
first  volume,  Alexander  Hamilton:  Selected  Writings 
and  Speeches,  is  being  edited  by  Morton  J.  Frisch.  James 
Madison:  Selected  Writings  and  Speeches  is  being  edited 
by  Ann  Diamond.  The  third  projected  volume,  The  Anno- 
tated Federalist,  will  be  edited  by  Richard  and  Sandra 
Levy.  The  editors  of  this  volume  will  explain  the  exam- 
ples and  illustrations  used  in  The  Federalist,  discuss 
eighteenth  century  word  usage,  and  supply  other  explan- 
atory material  to  aid  students  of  this  seminal  work  in 
American  political  thought. 


CONSTITUTION-MAKING 
CONFERENCE 
September  12-16,  1983 
Sponsored  by  American  En- 
terprise  Institute  for  Public 
Policy  Research 


The  American  Enterprise 
Institute  for  Public  Policy  Re- 
search is  sponsoring  an  inter- 
national conference  on  Con- 
stitution-Making in 
Washington,  D.C.  September 
12-16,  1983.  The  conference  is 
part  of  AEI's  "A  Decade  of 
Study  of  the  Constitution,"  a 
project  begun  in  1978  to  help 
prepare  the  nation  for  the  ob- 
servance of  the  Bicentennial 


of  the  U.S.  Constitution  in 
1987. 

More  than  half  of  the  effec- 
tive constitutions  in  the 
world  have  been  written 
since  1970,  and  therefore 
many  of  these  constitution- 
writers  are  alive  today.  To 
discover  how  specific  nation- 
al circumstances  affect  the 
universal  tasks  of  constitu- 
tion-making, these  constitu- 
tion-writers of  countries  from 
around  the  world  will  partici- 
pate in  the  conference  on 
constitution-making. 

Essays  of  prominent  partic- 
ipants in  the  making  of  the 
constitutions  of  Egypt, 
France,  Nigeria,  Spain,  and 


Venezuela  will  be  presented 
at  the  conference.  Other  par- 
ticipants will  be  invited  from 
Germany,  Austria,  Canada,  Li- 
beria, India,  Israel,  Malaysia, 
Turkey,  Japan,  Portugal  and 
the  United  Kingdom. 

The  1983  conference  will 
be  the  first  in  a  series  culmi- 
nating in  a  symposium  on 
"The  Influence  of  the  Consti- 
tution on  Other  Nations"  at 
the  time  of  the  Bicentennial 
of  the  U.S.  Constitution  in 
1987. 


AMERICAN  HISTORICAL 
ASSOCIATION 

400  A  Street,  S.E. 
Washington,  D.C.  20003 
(202)  544-2422 
Contact:  Jamil  Zainaldin, 
John  W.  Lay.  ,r 


Working  ui. jer  contract 
from  the  National  Endow- 
ment for  the  Humanities,  the 
AHA  will  organize  and  host 
three  regional  conferences  to 
improve  the  teaching  of  U.S. 
constitutional  history  in  sec- 
ondary schools.  Bringing  to- 
gether noted  constitutional 
scholars  and  talented  teach- 
ers recognized  for  their  in- 
structional leadership  on  the 
state  and  local  level,  the  con- 
ferences are  aimed  at  enrich- 
ing social  studies  programs 
by  acquainting  teachers  with 
recent  historical  scholarship 
and  introducing  them  to  inno- 
vative instructional  resources. 

Conferences  will  be  held 
across  the  country  in  fall 
1983:  Philadelphia  (Septem- 
ber 25-28);  St.  Paul  (October 
16-19);  and  Austin  (November 
13-16). 

The  participating  second- 
ary school  teachers,  approxi- 
mately sixty  at  each  confer- 
ence, have  been  chosen  on 
the  basis  of  formal  history 
preparation,  enthusiasm  and 
demonstrated  teaching  quali- 
ty, ability  to  include  constitu- 
tional history  in  their  classes, 
and  willingness  to  share  con- 
ference experiences  with  col- 
leagues. Participants  have 


been  selected  from  a  range  of 
teaching  situations;  princi- 
pals, supervisors,  superinten- 
dents and  state  education  of- 
ficials have  been  invited  to 
participate  in  the  conference 
as  observers. 

The  creation  of  a  network 
of  informed  and  talented 
teacher-leaders  is  an  impor- 
tant goal  of  these  confer- 
ences, and  it  is  hoped  that 
they  will  enhance  the  posi- 
tion of  constitutional  history 
in  secondary  schools. 


BARD  COLLEGE 
Annandale-on-Hudson, 
New  York  12504 

In  the  summer  of  1983 
Bard  College,  Amherst  Col- 
lege, Oberlin  College,  Simon's 
Rock  of  Bard  College  and 
Yale  University  sponsored  a 
three-week  educational  con- 
gress, "The  Constitution  in 
the  Year  2000:  Planning  for 
the  Nation  that  Will  Be  Ours." 
Ninety  high  school  juniors 
from  around  the  country  de- 
voted six  days  each  week  to 
the  study  of  the  Constitution 
as  a  living,  changing  docu- 
ment. Six  broad  topics  were 
considered:  "The  Individual  in 
a  Technological  Age,"  "The 
Changing  Nature  of  Proper- 
ty," "The  Future  of  our  Free- 
doms: The  Bill  of  Rights," 
"The  Executive,  The  Legisla- 
tive, and  The  Judicial:  Can 
They  Still  be  Balanced?"  "The 
Promise  of  Equality:  How 
Will  It  Be  Defined?"  "The 
States  vs.  The  Federal  Gov- 
ernment: The  Future  of  Cen- 
tralized Power." 

Bard  College  has  in  the 
planning  stage  a  Summer  In- 
stitute for  High  School  Teach- 
ers that  will  be  held  either  in 
the  summer  of  1984  or  the 
summer  of  1985.  The  focus  of 
the  planned  Institute  will  be 
the  development  of  a  novel 
and  interesting  approach  to 
the  teaching  of  the  Constitu- 
tion at  the  high  school  level. 
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THE  NATIONAL  COMMITTEE  FOR  THE 
BICENTENNIAL  (X  '^<E  TREATY  OF  PARIS 
3117  Hawthorne  Strr  A,  N.  W. 
Washington,  D.C.  20008 
Contact:  Joan  R.  Chalhinr,  Chair 

The  National  Committee  for  the  Bicentennial  of  the 
Treaty  of  Paris  has  been  founded  to  organize  an  ob- 
servance of  the  signing  of  the  Treaty  that  ended  the  Rev- 
olutionary War  and  ushered  the  United  States  into  the 
world  of  sovereign  states  and  diplomacy.  The  theme  of 
the  celebration  is  the  importance  of  diplomatic  negotia- 
tions between  nations. 

The  celebration  of  this  Bicentennial  began  in  the 
Spring  of  1983.  The  fall  celebratory  events  include: 
September  1-3:  A  celebration  at  Old  North  Church, 
Boston;  a  Treaty  of  Paris  stamp  to  be  issued  in  Phila- 
delphia; an  exhibit  of  portraits  of  figures  connected 
with  the  Treaty,  along  with  private  and  official  docu- 
ments and  memorabilia  at  the  National  Portrait  Gal- 
lery in  Washington. 

Indiana  University,  the  American  Legion  and  the 
Benjamin  Franklin  Guild  will  sponsor  a  symposium  in 
Bloomington,  Indiana.  The  two-day  meeting  will  fea- 
ture papers  entitled  "France  and  the  United  States: 
Contrasting  Images  of  Each  Other/'  "America  in  the 
French  Imagination,"  "France  in  the  American  Mind," 
"Benjamin  Franklin  in  Paris,"  "Franklin,  the  Eigh- 
teenth Century  Man,"  "Benjamin  Franklin  and  the 
American  Revolution,"  and  "The  United  States  and  the 
French  National  Interest."  Activities  are  also  planned 
for  secondary  school  students,  their  teachers,  and  the 
general  public. 

September  4:  The  National  Symphony  Orchestra  will 
perform  at  a  special  concert  on  the  grounds  of  the 
U.S.  Capitol. 

September  18  to  October  16:  The  National  Museum 
of  American  History  in  Washington  will  offer  a  series 
of  British  films  in  honor  of  the  Treaty  of  Paris. 
September  29-30:  The  American  University  and  the 
Smithsonian  Institution  will  sponsor  a  symposium  en- 
titled, "The  Work  of  Peace."  In  addition,  the  annual 
Washington  Croquet  Tournament  will  have  a  Treaty  of 
Paris  theme  and  a  special  Treaty  of  Paris  exhibit  will 
be  mounted  at  the  Massachusetts  Historical  Society  in 
Boston. 

November:  The  Smithsonian  Institution  will  hold  a 
symposium  on  eighteenth-century  horticultural  ex- 
change between  Britain  and  America. 


CONVENTION  II,  INC. 
CENTER  FOR  THE 
STUDY  OF  FEDERALISM 

300  TIiirdSL,  N.E.  #i 
Washington,  D.C.  20002 
(202)  543-8000 
Contact:  Robert  Higgins 

Convention  II,  the  youth 
program  of  the  Center  for  the 
Study  of  Federalism,  hosts  an 
annual  Constitutional  Con- 
vention in  Washington,  D.C, 
for  high  school  delegates  who 
meet  each  February  to  pro- 
pose, discuss,  investigate,  and 
vote  upon  prospective 
Amendments  to  the  federal 
Constitution. 

While  in  Washington,  the 
students  meet  with  Members 
of  Congress  and  Administra- 


tion officials,  but  the  empha- 
sis is  on  the  students'  own 
debates.  The  delegates  them- 
selves propose  the  Amend- 
ments, research  the  issues, 
conduct  the  deliberations, 
and  cast  the  votes.  The  de- 
bates show  excellent  student 
preparation. 

Each  delegate  receives  an 
extensive  Delegate  Handbook 
to  guide  his  or  her  conven- 
tion preparations;  the  Hand- 
book includes  workshops  and 
reading  lists.  Teachers  re- 
ceive a  Manual  expanding 
upon  the  Handbook  and  sug- 
gesting additional  trip  prepa- 
ration. Academic  guidance 
comes  from  Southeastern 
University,  the  institutional 
parent  of  the  Center  for  the 
Study  of  Federalism. 


Project  87 


Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 
this  Constitution 
1527  New  Hampshire  Avenue,  N.W. 
Washington,  D.C.  20036 


38 


this  Constitution 


INSTITUTE  OF 
GOVERNMENT 

207  Minor  Hall 
University  of  Virgi7iia 
Charlottesville,  Virgin  fa 
22903 

Contact:  Timothy  G. 
O'Rourke 


The  Institute  of  Govern- 
ment of  the  University  of  Vir- 
ginia has  been  designated  by 
Governor  Charles  Robb  as 
the  institution  to  provide  staff 
support  for  the  development 
of  commemorative  activities 
for  the  constitutional  Bicen- 
tennial throughout  the  Com- 
monwealth of  Virginia.  The 
Institute's  efforts  are  being 
guided  by  a  Statewide  Coor- 
dinating Committee,  com- 
prised  principally  of  scholars 
drawn  from  colleges  and  uni- 
versities in  Virginia. 

The  Institute  is  now  in- 
volved in  the  performance  of 
three  general  functions  relat- 
ing to  the  1987  commemora- 
tion* As  a  clearinghouse  and 
publicist,  the  Institute  is  col- 
lecting and  disseminating  in- 
formation about  upcoming  or 
ongoing  activities  related  to 
the  Constitution,  Thus,  the 
University  of  Virginia  News 
Letter,  a  monthly  public  af- 
fairs series  published  by  the 
Institute,  carries  a  page  or 
more  of  notes  on  commemo- 
rative activities;  the  News 
Letter  reaches  more  than 
4,000  subscribers,  including 
all  of  the  state's  major  pa- 
pers. 

As  a  consultant  and  collab- 
orator, the  Institute  is  work- 
ing with  various  groups  in 
helping  them  to  plan  and  to 
carry  out  Bicentennial  proj- 
ects. The  Institute,  for  exam- 
ple, is  assisting  the  State  De- 
partment of  Education  in  the 
development  of  a  program  of 
publications  and  events  for 
the  primary  and  secondary 
schools  in  Virginia.  Among 
the  activities  being  consid- 
ered are:  a  state-wide  confer- 
ence for  teachers;  a  Bicenten- 
nial brochure  listing  practical 
ideas  and  suggestions  appli- 


cable to  local  school  divi- 
sions; a  packet  of  facsimilie 
documents,  such  as  the  Vir- 
ginia statute  of  Religious 
Freedom  and  the  Virginia 
Declaration  of  Rights  for 
classroom  use;  a  teaching 
unit  on  the  Constitutional  era; 
skills  packets  for  classroom 
use;  oratorical  contests;  and  a 
bibliography  of  relevant  mi- 
crocomputer software,  (Per- 
sons with  inquiries  about  this 
aspect  of  the  program  should 
contact  Dr.  Thomas  Elliott, 
Educational  Department,  P,0, 
Box  6-Q,  Richmond  23216) 

As  a  planner  and  organizer, 
the  Institute  will  itself  carry 
out  several  projects  to  com- 
memorate the  Constitution. 
The  most  ambitious  of  these 
is  a  series  of  twenty  public 
forums  entitled  "The  Consti- 
tution and  the  Common- 
wealth: The  Virginia  Court 
Days  Forums."  The  forums 
will  run  from  1984  through 
1986  and  will  be  staged  in 
courthouses  around  the  state; 
each  of  the  forums  will  ad- 
dress a  constitutional  contro- 
versy of  historic  and  contem- 
porary significance  with 
special  reference  to  Virginia. 


GEORGE  MASON 
UNIVERSITY 

ViOO  University  Drive 
Fairfax,  Virginia  22030 
Contact:  Josephine  Pacfieco 

The  George  Mason  Univer- 
sity Project  for  the  Study  of 
Human  Rights  was  estab- 
lished in  1981  for  the  purpose 
of  promoting  research  and 
publication  concerning  the 
life,  thought,  and  political  in- 
fluence of  George  Mason  in 
his  time  and  throughout  the 
nation's  history.  The  focus  is 
especially  his  concept  of 
charters  of  rights  as  integral 
parts  of  written  constitutions. 
The  project  is  cosponsored 
by  the  Virginia  Endowment 
for  the  Humanities  and  Public 
Policy  and  several  private 
foundations. 

In  1982  the  Project's  major 


effort  was  a  series  of  four 
public  lectures  by  recognized 
authorities  on  the  struggles 
for  bills  of  rights  in  the  18th 
century  and  on  their  subse- 
quent interpretation  at  the 
state,  national  and  interna- 
tional levels.  The  second  se- 
ries of  lectures  held  in  March 
and  April  of  1983  was  titled 
"The  Legacy  of  George  Ma- 
son: The  First  Amendment." 
The  lecture  series  for  the 
Spring  of  1984  is  expected  to 
be  on  the  topic  of  Natural 
Rights  and  to  include  consid- 
erations of  (1)  the  "unwritten 
Constitution,"  Le.  the  courts' 
fashioning  of  rights  beyond 
those  explicitly  enumerated 
in  the  Constitution;  (2)  the 
meaning  of  the  "right  to  life" 
in  the  context  of  abortion, 
capital  punishment,  and  death 
with  dignity;  and  (3)  human 
rights  in  the  international 
context.  In  1985  federalism  is 
the  tenatively  scheduled  topic 
and  in  1986  the  theme  will  be 
popular  sovereignty  and  suf- 
frage. 

The  format  for  the  lectures 
has  been  and  will  continue  to 
be  a  lecture  relating  the 
thought  of  George  Mason  and 
his  era  to  the  general  topic; 
two  lectures  developing  as- 


Constitution 

ML 


49 


pects  of  the  topic  as  they 
have  evolved  at  the  national 
and  state  levels;  and  a  final 
lecture  highlighting  the  inter- 
national impact.  Each  series 
is  published  in  book  form 
and  will  be  videotaped  if  pos- 
sible. 

In  the  Fall  of  1985  a  two- 
and-a-half-day  conference  is 
planned  to  consider  the  rela- 
tionship of  state  constitutions 
and  bills  of  rights  to  the  fed- 
eral Constitution  and  Bill  of 
Rights.  The  speakers  at  the 
conference  will  compare  and 
contrast  various  state  consti- 
tutions to  demonstrate  vary- 
ing cultural  influences  such 
as  the  English  colonial  expe- 
rience in  New  England,  the 
French  influence  in  Louisiana 
and  the  Spanish  impact  on 
New  Mexico.  The  conference 
participants  will  be  state  leg- 
islators, public  officials,  politi- 
cal scientists,  constitutional 
historians,  and  legal  scholars. 

The  Project  for  the  Study 
of  Human  Rights  is  also  in- 
vestigating ways  in  which  it 
can  bring  the  results  of  its 
scholarship  into  the  public 
schools  of  Northern  Virginia. 
In-service  teacher  workshops 
may  be  developed  in  this  con- 
nection. 
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CENTER  FOR  THE 
STUDY  OF  THE 
AMERICAN 
CONSTITUTION 
UNIVERSITY  OF 
WISCONSIN 

Humanities  Building,  Room 
5218 

Madison,  Wisconsin  57306 
Contact:  John  Kaminski 

The  University  of  Wiscon- 
sin-Madison proposes  to  es- 
tablish The  Center  for  the 
Study  of  the  American  Con- 
stitution. Since  1970,  two  of 
the  most  prominent  docu- 
mentary editing  projects  in 
the  United  States,  The  Docu- 
mentary History  of  the  Ratifi- 
cation of  the  Constitution  and 
the  Bill  of  Rights  and  The 
Documentary  History  of  the 
First  Federal  Elections,  have 
been  located  at  the  University 
of  Wisconsin.  The  research 
files  of  these  two  projects — 
consisting  of  over  100,000 
documents  collected  from 
over  500  libraries  and  from 
150  eighteenth-century  news- 
papers-^have  been  made 
available  to  law  firms,  public 
interest  groups,  members  of 
Congress,  state  and  local  offi- 
cials, and  scholars  from  the 
United  States  and  abroad. 

The  Center  will  attract  par- 
ticipants from  throughout  the 
United  States,  and  will  give 
particular  attention  to  attract- 
ing applicants  from  abroad. 
Two  faculty  fellowships  will 
be  awarded  to  scholars  of 
distinction  who  will  be  resi- 
dent in  Madison  for  the  aca- 
demic year.  Four  fellowships 
will  be  awarded  to  students 
from  the  United  States  or 
abroad  who  are  working  to- 
ward a  Ph.D.  or  other  ad- 
vanced degree  in  history,  law, 
political  science,  or  related 
disciplines. 

Each  faculty  fellow  will  be 
expected  to  supervise  a  bi- 
weekly seminar  for  one  se- 
mester. The  seminar  will  con- 
sist of  the  student  fellows 
and  selected  graduate  stu- 
dents resident  at  the  Univer- 
sity of  Wisconsin.  Both  facul- 


ty and  student  fellows  will 
give  public  lectures  present- 
ing their  findings  to  the  larger 
academic  community. 

In  the  Spring  of  1984  the 
Center  will  sponsor  its  first 
symposiu.fl.  The  symposium 
will  be  open  to  the  public  ^nU 
the  media. 

The  Ratification  of  the 
Constitution  Project,  which 
will  be  subsumed  under  The 
Center  for  the  Study  of  the 
American  Constitution,  will 
continue  to  publish  its  ac- 
claimed Commentaries  0n 
the  Constitution.  In  addition, 
manuscripts  that  are  the 
product  of  research  done  at 
the  Center  will  be  submitted 
to  the  University  of  Wiscon- 
sin Press  for  publication. 
From  time  to  time,  as  the  oc- 
casion warrants,  related  arti- 
cles written  by  the  Center's 
fellows  and  the  symposia 
speakers  will  be  published  by 
the  Center. 

Finally,  the  Director  of  the 
Center  is  committed  to  the 
preparation  of  a  syllabus  that 
will  assist  secondary  school 
teachers  in  their  courses  m 
American  History  and  Social 
Studies.  The  syllabus  will  be 
developed  in  association  with 
the  Department  of  Education- 
al Policy  Studies  of  the  Uni- 
versity and  will  be  made 
available  at  nominal  cost. 


THE  UNIVERSITY  OP 
OKLAHOMA 

455  West  Lindsey  Street^ 
Room  205 

Norman,  Oklahoma  T^Ojg 
Contacts:  Richard  S.  WeUs 
Donald  F.  Maletz 

The  College  of  Liberal 
Studies  at  the  University  0f 
Oklahoma  has  conceived  a 
project  for  the  Constitution's 
bicentennial  which  calls  for 
the  development  of  three  dis- 
tinct but  related  activities: 
first,  establishment  of  a  Con- 
stitutional Bicentennial  Re- 
source Center,  to  be  housed 
in  the  College  of  Liberal  stud- 
ies on  the  University  of  Okla- 


homa campus;  second,  orga- 
nization of  a  conference  to  be 
called  The  Symposium  of  the 
Constitutional  Bicentennial; 
and  third,  presentation  of  a 
series  of  Institutes  on  the 
American  ConstivUtion. 

The  Constitutional  Bicen- 
tennial Resource  Center:  A 
primary  task  of  the  Resource 
Center  will  be  to  collect  in- 
formation about  the  Constitu- 
tion. Two  types  of  material 
will  be  sought:  information 
on  the  Constitutional  Conven- 
tion of  1787  and  on  the  ratifi- 
cation process,  political  im- 
plementation of  the 
Constitution,  and  the  major 
crisis  points  in  its  evolution 
and  information  about  the  in- 
volvement of  the  State  0f 
Oklahoma  in  the  development 
of  Constitutional  meaning 
through  statutes,  ordinances, 
actions  or  policies  of  the 
State  that  were  subjected  to 
judicial  review  by  the  U.S.  Su. 
preme  Court.  The  Center  will 
be  a  source  of  information 
and  ideas  for  projects  that 
various  organizations  in  local 
communities  may  undertake 
in  connection  with  the  1987 
celebration,  and  the  Center 
will  respond  to  requests  from 
communities  and  their  organi- 
zations for  assistance  in  for- 
mulating such  programs. 

Symposium  on  the  Consti- 
tutional Bicentennial:  In  1985, 
or  early  1986,  a  symposium 
will  be  convened  to  consider 
the  past,  present  and  future 
of  our  society  under  the  Con- 
stitution of  1787.  Several  na- 
tional figures  will  give  key- 
note lectures  and  a  panel 
consisting  of  local,  national, 
and  perhaps  international  fig- 
ures will  respond  to  each 
speaker. 

Institute  for  Education  in 
American  Constitutionalism: 
A  series  of  summer  seminars 
will  be  offered  in  the  1984-87 
period  devoted  to  the  study 
of  the  Constitution.  These 
seminars  will  be  designed  for 
secondary  school  teachers, 
journalists,  members  of  the 
Bar,  librarians,  editors,  mem- 
bers  of  citizen  political 
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groups,  school  personnel  and 
government  officials.  The 
seminars  will  undertake  such 
tasks  as  reading  the  Constitu- 
tion and  other  major  docu- 
ments of  American  politics, 
including  major  Supreme 
Court  decisions,  a  reading  of 
the  best  writing  in  the  last 
two  centuries  concerning  the 
meaning  of  the  Constitution, 
and  examining  the  major  con- 
troversies within  American 
politics  as  vvell  as  the  major 
controversies  among  students 
of  the  government. 

A  Special  Institute  will  be 
offered  in  the  summers  of 
1985  and  1986  specifiaxlry  for 
college  teachers  of  political 
science,  history,  economics 
and  related  disciplines,  princi- 
pally from  the  State  of  Okla- 
homa and  neighboring  states. 

Finally,  the  Institute  plans 
to  sponsor  a  series  of  lec- 
tures and  colloquia  to  which 
outstanding  scholars  will  be 
invited  and  for  which  they 
will  be  asked  to  give  a  public 
lecture  and  to  submit  a  writ- 
ten version  of  their  talk  for 
publication  in  a  volume  of  es- 
says on  the  Constitution. 


THE  DOUGLASS  ADAIR 
SYMPOSIA 
CALIFORNIA  STATE 
POLYTECHNIC 

UNIVERSITY 
3801  West  Temple  Avenue 
Pomona,  California  91768 
Contact:  John  Moore,  Dept.  of 
American  Studies 

The  Douglass  Adair  Sympo- 
sia, "A  Celebration  of  the  Bi- 
centennial of  the  Constitu- 
tion," will  be  a  series  of 
major  lectures  by  nationally 
known  scholars  and  noted 
figures,  with  commentaries, 
given  January  through  March, 
1986.  The  symposia  will  be 
held  alternately  at  California 
State  Polytechnic  University, 
Pomona  and  at  the  Claremont 
Colleges,  and  will  be  open  to 
the  public.  Videotapes  will  be 
made  of  the  symposia  and  of 
follow-up  interviews  and  dis- 

this  Constitution 


The  fate  of  the  United  States  Constitution  after  its 
signing  on  September  17,  1787,  can  be  contrasted 
sharply  to  the  travels  and  physical  abuse  of  America's 
other  great  parchment,  the  Declaration  of  Independence. 
As  the  Continental  Congress,  during  the  years  of  the  rev- 
olutionary war,  scurried  from  town  to  town,  the  rolled- 
up  Declaration  was  carried  along.  After  the  formation  of 
the  new  government  under  the  Constitution,  the  one- 
page  Declaration,  eminently  suited  for  display  purposes, 
graced  the  walls  of  various  Government  buildings  in 
Washington,  exposing  it  to  prolonged  damaging  sunlight. 
It  was  also  subjected  to  the  work  of  early  calligraphers 
responding  to  a  demand  for  reproductions  of  the  re- 
vered document.  As  any  visitor  to  the  National  Archives 
can  readily  observe,  the  early  treatment  of  the  now  bare- 
ly legible  Declaration  took  a  disastrous  toll. 

The  Constitution,  in  excellent  physical  condition  after 
two  hundred  years,  has  enjoyed  a  more  serene  exis- 
tence. By  1796  the  Constitution  was  in  the  custody  of 
the  Department  of  State  along  with  the  Declaration  and 
traveled  with  the  federal  government  from  New  York  to 
Philadelphia  to  Washington.  Both  documents  were  se- 
cretly moved  to  Leesburg,  Virginia,  before  the  imminent 
attack  by  the  British  on  Washington  in  1814.  Following 
the  war,  the  Constitution  remained  in  the  State  Depart- 
ment while  the  Declaration  continued  its  travels — to  the 
Patent  Office  Building  from  1841  to  1876,  to  Indepen- 
dence Hall  in  Philadelphia  during  the  Centennial  celebra- 
tion, and  back  to  Washington  in  1877. 

On  September  29,  1921,  President  Warren  Harding  is- 
sued an  executive  order  transferring  the  Constitution 
and  the  Declaration  to  the  Library  of  Congress  for  pres- 
ervation and  exhibition.  The  next  day  Librarian  of  Con- 
gress Herbert  Putnam,  acting  on  authority  of  Secretary 
of  State  Charles  Evans  Hughes,  carried  the  Constitution 
and  the  Declaration  in  a  Model-T  Ford  truck  to  the  li- 
brary and  placed  them  in  his  office  safe  until  an  appro- 
priate exhibit  area  could  be  constructed.  The  documents 


were  officially  put  on  display  at  a  ceremony  in  the  li- 
brary on  February  28,  1924. 

On  February  20,  1933,  at  the  laying  of  the  cornerstone 
of  the  newly  erected  National  Archives  Building,  Presi- 
dent Herbert  Hoover  remarked,  "There  will  be  aggregat- 
ed here  the  most  sacred  documents  of  our  history — the 
originals  of  the  Declaration  of  Independence  and  of  the 
Constitution  of  the  United  States."  The  two  documents, 
however,  were  not  immediately  transferred  to  the  Ar- 
chives. During  World  War  II  both  were  moved  from  the 
library  to  Fort  Knox  for  protection  and  returned  to  the 
library  *n  1944.  It  was  not  until  successful  negotiations 
were  completed  between  Librarian  of  Congress  Luther 
Evans  and  Archivist  of  the  United  States  Wayne  Grover 
that  the  transfer  to  the  National  Archives  was  finally  ac- 
complished by  special  direction  of  the  Joint  Congres- 
sional Committee  on  the  Library. 

On  December  13,  1952,  the  Constitution  and  the  Dec- 
laration were  placed  in  helium-filled  cases,  enclosed  in 
wooden  crates,  laid  on  mattresses  in  an  armored  Marine 
Corps  personnel  carrier,  and  escorted  by  ceremonial 
troops,  two  tanks,  and  four  servicemen  carrying  subma- 
chine guns  down  Pennsylvania  and  Constitution  avenues 
to  the  National  Archives.  Two  days  i  er,  President  Har- 
ry Truman  declared  at  a  formal  cere    my  in  the  Ar- 
chives Exhibition  Hall: 

"We  are  engaged  here  today  in  a  sj>  «ct.  We  are 

enshrining  these  documents  for  future  magnif- 
icent hall  has  been  constructed  to  exhibi.  iu  n,  and  the 
vault  beneath,  that  we  have  built  to  protect  them,  is  as 
safe  from  destruction  as  anything  that  the  wit  of  modern 
man  can  devise.  All  this  is  a  honorable  effort,  based 
upon  reverence  for  the  great  past,  and  our  generation 
can  take  just  pride  in  it." 

Roger  Bruns,  A  More  Perfect  Union:  Tlie  Crei  .Hon  of  the  United 
States  Constitution  (Washington,  D.C.:  National  Archives  and 
Records  Service,  General  Services  Administration,  1978),  p.  17. 


cussions  with  the  partici- 
pants. The  tapes  will  be  used 
to  create  a  media  package  for 
high  schools  and  colleges, 
and  possibly  made  available 
to  commercial  and  public 
television  outlets.  Each  lec- 
ture and  each  commentary 
will  also  be  published  in  an 
anthology. 

The  tentative  titles  for  the 
proposed  symposia  are:  "Con- 
stitutionalism and  State 
Building:  Is  America 
Unique?,"  "Individualism  and 
the  Pursuit  of  Happiness:  Pri- 
vate Appetities  and  the  Com- 
mon Good  in  a  Constitutional 
Republic,"  "Mass  Sufferage, 
Mass  Media  and  the  Question 
of  Republican  Governance," 
"The  Constitution  and  the 
Technological  Revolution," 
"Federalism  Old  and  New," 
"The  State  of  the  Separation 
of  Powers:  Does  Balanced 
Government  Deadlock  De- 
mocracy or  Assure  Its  Contin- 
uence?,"  "The  President  and 


the  Constitution:  Possibilities 
for  Statecraft?,"  "Justice  and 
the  Constitution:  The  200 
Year  Quest,"  "The  Founders 
and  Foreign  Affairs:  Can  a 
Constitutional  Republic  Main- 
tain Its  Vital  National  Inter- 
ests in  the  Modern,  Interde- 
pendent World?,"  "What 
Happened  to  Madison's  Vi- 
sion: Benevolent  Pluralism  or 
a  Polarized  Society." 


UNIVERSITY  OF  NORTH 
CAROLINA  AT  CHAPEL 
HILL 

209  Abernethy  Hall  002  A 
Chapel  Hill,  N.C  27514 

The  University  of  North 
Carolina  at  Chapel  Hill  is 
planning  a  project  entitled 
"Church,  State,  and  the  First 
Amendment:  A  North  Caroli- 
na Dialogue."  The  project  is 
,  intended  to  establish  a  state- 
wide conversation  on  the  his- 
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tory,  meaning,  and  signifi- 
cance of  the  religion  clauses 
of  the  first  amendment.  The 
University  plans  to  commis- 
sion four  scholars  to  edit 
brief  anthologies  on  various 
aspects  of  the  religion 
clauses  and  church-state  rela- 
tions. The  first  booklet  would 
deal  with  the  historical  roots 
as  well  as  the  philosophical 
foundations  and  implications 
of  the  Bill  of  Rights  in  gener- 
al and  the  religion  clauses  in 
particular.  The  second  would 
contain  readings  on  the  ten- 
sion between  America's 
strong  religious  heritage  and 
the  secularism  of  her  funda- 
mental law.  The  third  would 
explore  church-state  educa- 
tional issues,  and  the  fourth 
examine  church-state  rela- 
tions in  other  societies. 

The  resource  booklets  will 
be  designed  to  serve  as  back- 
ground readings  for  programs 
sponsored  by  local  organiza- 
tions throughout  the  state 


and  funded  through  a  special 
call  for  proposals  issued  by 
the  North  Carolina  Human- 
ities Committee.  The  issues 
emerging  in  these  local  pro- 
grams will  be  funneled  into 
two  invitational  conferences 
held  in  the  Fall  of  1985  in 
Chapel  Hill.  These  confer- 
ences will  feature  speakers  of 
national  reputation  in  the  hu- 
manities and  law  and  will  be 
offered  to  an  audience  of 
scholars,  religious  leaders, 
government  officials,  educa- 
tors, journalists,  and  civic 
leaders.  Four  thirty-minute 
documentaries  and  fifteen 
brief  feature  pieces  of  the  is- 
sues of  the  Dialogue  will  be 
produced  for  radio  and  of- 
fered free  of  charge  to  radio 
stations  in  North  Carolina. 

The  dialogue  is  scheduled 
to  begin  October  1,  1983,  and 
to  end  on  March  31,  1986. 
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Federal  Bicentennial  Agenda 


CONGRESS  CONSIDERS 
BILL  TO  ESTABLISH 
FEDERAL  BICENTENNIAL 
COMMISSION 


By  the  time  Congress 
ajourned  in  August,  both 
houses  had  passed  bills  (dif- 
fering in  details)  to  create  a 
national  commission  "to  pro- 
mote and  coordinate  activi- 
ties to  commemorate  the 
bicentennial  of  the  Constitu- 
tion." The  events  are  to  bal- 
ance "the  important  goals  of 
ceremony  and  celebration 
with  the  equally  important 
goals  of  scholarship  and  edu- 
cation." Commission  mem- 
bers would  be  appointed  by 
the  President  in  consultation 
with  the  Chief  Justice  and 
majority  and  minority  leaders 
of  both  houses  of  Congress. 
The  legislation  stipulates  that 
participants  should  "have 
demonstrated  scholarship 
[and]  a  strong  sense  of  public 
service." 

The  commission  is  instruct- 
ed to  submit  a  report  to  the 
President  within  two  years  of 
its  appointment,  detailing  rec- 
ommendations for  publica- 
tions, scholarly  projects,  con- 
ferences, programs,  films, 
libraries,  exhibits,  ceremo- 
nies, competitions  and 
awards,  and  a  calendar  of 
events  for  activities  through 
December  31,  1989,  the  date 
the  commission  terminates. 

The  legislation  charges  the 
commission  to  "give  due  con- 
sideration" to  several  aspects 
of  the  Constitution  and  the 
commemoration,  including 
the  historical  setting  in  which 
the  Constitution  was  devel- 
oped, the  contribution  of  di- 
verse ethnic  and  racial 
groups  to  the  Constitution^ 
evolution,  the  need  to  encour 
age  understanding  of  the 
Constitution  by  the  public 
and  to  improve  education 
about  the  Constitution  in  the 
schools.  The  commission  is 
also  directed  to  seek  assist- 
ance from  both  private  and 
governmental  agencies,  in- 


cluding learned  societies,  aca- 
demic institutions,  and  his- 
torical and  professional 
groups. 

A  full  report  on  final  legis- 
lative action  will  appear  in 
the  next  issue  of  this  Consti- 
tution. 

HOUSE  CREATES 
OFFICE  FOR  THE 
BICENTENNIAL 

On  December  17,  1982,  the 
United  States  House  of  Rep- 
resentatives established  an 
office  for  the  Bicentennial  to 
be  staffed  by  an  historian 
who  will  coordinate  planning 
for  the  commemoration.  Rep- 
resentative Newt  Gingrich 
(R.,  Ga.),  who  authored  the 
resolution  creating  the  Bicen- 
tennial office,  explained  that 
the  historian  would  be  re- 
sponsible for  facilitating 
scholarship  on  the  House  of 
Representatives  by  develop- 
ing a  plan  to  make  the  papers 
of  House  members  and  the 
documents  of  the  institution 
accessible  to  scholars.  The 
resolution  stipulates  that  the 
Bicentennial  office  will  termi- 
nate on  September  30,  1989, 
unless  extended  by  future 
legislation. 


SENATE  PLANS  PROGRAM  TO  COMMEMORATE 
ITS  BICENTENNIAL 

n  December,  1982,  the  Study  Group  on  the  Commemo- 
ration of  the  United  States  Senate  Bicentenary,  estab- 
lished by  the  Senate  in  1980,  issued  a  report  detailing  a 
program  for  the  Senate  observance  of  its  200th  anniver- 
sary. The  group  recommended  a  "coordinated  program 
of  publications,  ceremonial  events,  conferences  and  a 
film  to  inform  the  nation  on  the  role  of  the  Senate  in  the 
workings  of  the  federal  government,  from  its  historical 
beginnings  through  two  hundred  years  of  growth,  chal- 
lenge, and  change."  Among  the  specific  projects  pro- 
posed are: 

•  a  biographical  directory  of  the  Senate's  members  from 
1789  to  1989 

•  a  guide  to  the  Senate's  records  at  the  National 
Archives 

•  microform  publication  of  selected  heavily-used  18th- 
and  19th-century  Senate  records 

•  a  Senate  historical  almanac 

•  a  single-volume  collection  of  memoirs  of  Senate  offi- 
cials since  1789 

•  a  guide  to  the  location  of  al!  former  Senators'  manu- 
script collections. 

This  last  recommendation  has  already  been  implemented 
with  the  publication  of  Guide  to  Research  Collections  of 
Former  United  States  Senators,  1789-1982,  designated 
U.S.  Senate  Bicentennial  Publication  #1.  The  Guide, 
which  was  prepared  by  the  Historical  Office  of  the  Unit- 
ed States  Senate,  and  edited  by  Kathryn  Allamong  Jacob, 
contains  information  on  the  records  of  more  than  1,400 
of  the  1,659  former  Senators,  including  the  location  of 
manuscript  collections,  oral  history  inter  'iews,  photo- 
graphs and  memorabilia.  The  Guide  may  be  obtained 
without  charge  from  the  United  States  Senate  Historical 
Office,  Washington,  D.C  20510. 
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this  Constitution 


this  Constitution 

READERS'  SURVEY/ INAUGURAL  ISSUE 


We're  interested  in  finding  out  what  you  thought  of  this  Constitution. 

1.  Give  an  overall  rating  to  the  magazine.  (Check  one  box). 

□  EXCELLENT 

□  GOOD 

□  FAIR 

□  POOR 

2.  How  satisfied  were  you  with  stories  and  information  on  the  whole? 

□  VERY  SATISFIED 

□  SOMEWHAT  SATISFIED 

□  NOT  VERY  SATISFIED 

□  NOT  SATISFIED  AT  ALL 

3.  What  did  you  like  most  about  the  magazine?  (BE  SPECIFIC) 


4.  What  did  you  like  least  about  the  magazine  (BE  SPECIFIC) 


5.  What  suggestions  can  you  give  us  to  make  the  magazine  more  useful  to  the  people  who  will  be  responsible  for  or- 
ganizing Bicentennial  programs  or  enhancing  instruction  about  the  United  States  Constitution.  (BE  SPECIFIC) 


Tell  us  how  much  you  agree  or  disagree  with  each  of  the  following  statements  about  this  Constitution.  For 
EACH  statement,  put  a  check  in  the  box  that  describes  your  opinion. 

STRONGLY  SOMEWHAT  aOMEWHAT  STRONGLY 

AGREE        AGREE_  NEUTRAL  DISAGREE  DISAGREE 

6.  THE  ARTICLES  ARE  INFORMATIVE  □  □  □  □  □ 

7.  THE  LAYOUT  AND  ILLUSTRATIONS 

ARE  ATTRACTIVE  □  □  □  □  □ 

8.  THE  NOTES  ABOUT  PROJECTS 

ARE  INFORMATIVE  □  □  □  □  □ 

9.  THE  DOCUMENTS  ARE  USEFUL  □  □  □  □  □ 

10.  THE  MAGAZINE  GAVE  ME  IDEAS 

OR  REFERENCES  FOR  BICENTENNIAL 

PROGRAMS  □  □  □  □  □ 

11.  Would  you  recommend  this  Constitution  to  your  colleagues? 

□  YES 

□  PERHAPS,  BUT  WITH  RESERVATIONS 

□  NO 

12.  Please  indicate  your  professional  affiliation. 
 EDUCATION 

 GOVERNMENT  AGENCY 

 HISTORICAL  SOCIETY 

 LIBRARY/MUSEUM 

 MEDIA 

 STATE  HUMANITIES  COUNCIL 

 OTHER  (PLEASE  STATE)    •  _ 

13.  Will  you  have  direct  responsibility  for  initiating  or  implementing  Bicentennial  activities? 

□  YES 

□  NO 


Please  fold  in  thirds  so  that  return  address  on  reverse  is  on  the  outside*  Staple,  affix  postage,  and  mail 
You  may  also  use  the  form  on  the  reverse  side  to  subscribe  or  to  order  additional  copies.  Tlxank  you 
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SUBSCRIPTION  INFORMATION 


The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a  quarterly 
magazine  so  that  it  may  be  distributed  free  to  institutions  planning  Bicentennial  Programs.  All  institutions  that 
have  received  this  copy  of  this  Constitution  will  continue  to  receive  one  copy  of  each  issue  at  no  cost 
to  them-  Other  institutions  may  write  and  ask  to  be  placed  on  the  free  mailing  list.  Institutions 
wishingto  receive  more  than  one  copy  may  do  so  by  subscribing  for  additional  copies.  Individuals 
who  would  like  to  continue  to  receive  the  magazine  also  must  subscribe.  Subscription  rates  are 
listed  below-  Each  issue  of  the  magazine  will  be  available  for  purchase  at  bulk  rate. 

Individuals  $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

Bulk  rate  (10  or  more  copies)  $1.75  each 

In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  the  bottom  of  this  page,  and  return  this 
form  with  your  check.  Please  include  a  photocopy  of  the  mailing  label  with  orders  or  changes  of  address. 


Project  '87 

1527  New  Hampshire  Avenue,  N.V, 
Washington,  B.C.  20036 


□   Subscription  enclosed 


SUBSCRIPTION  FORM 


Enclosed  please  find  $. 

Name  

Institution   

Address  

City_  


for 


subscriptions  or  copies  to  be  sent  to: 
 Title  


State. 


Zip  Code 


Please  check  appropriate  spaces: 


individual,  $10.00  per  subscription 
institution,  $16.00  per  subscription 


bulk  order  for  issue  no.  1  (more  than  10  copies,  $1.75 


per  copy).  Number  of  copies 


Chronology 

continued  from  inside  front  cover 


August  7,  1786:  The  Congress  of  the  Confedera- 
tion considers  a  motion  offered  by  Charles  Pinckney 
of  South  Carolina  to  amend  the  Articles  of  Confed- 
eration in  order  to  give  Congress  more  control 
over  foreign  affairs  and  interstate  commerce.  Be- 
cause amendments  to  the  Articles  require  the 
unanimous  consent  of  the  states,  an  unlikely  i-.ven- 
tualily,  Congress  declines  to  recommend  the 
changes. 

September  11-14,  1786:  ANNAPOLIS  CONVEN- 
TION. New  York,  New  Jersey,  Delaware,  Pennsyl- 
vania and  Virginia  send  a  total  of  twelve  delegates 
to  the  conference  which  had  been  proposed  by  Vir- 
ginia in  January  to  discuss  commercial  matters. 
(New  Hampshire,  Massachusetts,  Rhode  Island  and 
North  Carolina  send  delegates  but  they  fail  to  ar- 
rive in  time.)  The  small  attendance  makes  discus- 
sion of  commercial  matters  fruitless.  On  Septem- 
ber 14,  the  convention  adopts  a  resolution  drafted 
by  Alexander  Hamilton  asking  all  the  states  to 
send  representatives  to  a  new  convention  to  be 
held  in  Philadelphia  in  May  of  1787.  This  meeting 
will  not  be  limited  to  commercial  matters  but  will 
address  all  issues  necessary  "to  render  the  consti- 
tution of  the  Federal  Government  adequate  to  the 
exigencies  of  the  Union." 

February  4,  1787:  THE  END  OF  SHAYS'  REBEL- 
LION. General  Ber\jamin  Lincoln,  leading  a  contin- 
gent of  4,400  soldiers  enlisted  by  the  Massachu- 
setts governor,  routs  the  forces  of  Daniel  Shays.  A 
destitute  farmer,  Shays  had  organized  a  rebellion 
against  the  Massachusetts  government,  which  had 
failed  to  take  action  to  assist  the  state's  depressed 
farm  population.  The  uprisings,  which  had  begun 
in  the  summer  of  1786,  are  completely  crushed  by 
the  end  of  February.  The  Massachusetts  legisla- 
ture, however,  enacts  some  statutes  to  assist  debt- 
ridden  farmers. 

February  21,  1787:  The  Congress  of  the  Confed- 
eration cautiously  endorses  the  plan  adopted  at 
the  Annapolis  Convention  for  a  new  mating  of 
delegates  from  the  states  "for  the  soltf  and  express 
purpose  of  revising  the  Articles  of  Confederation 
and  reporting  to  Congress  and  the  several  legisla- 
tures such  alterations  and  provisions  therein." 
May  25,  1787:  OPENING  OF  THE  CONSTITU- 
TIONAL CONVENTION.  On  May  25,  a  quorum  of 
delegates  from  seven  states  arrives  in  Philadelphia 
in  response  to  the  call  from  the  Annapolis  Conven- 
tion, and  the  meeting  convenes.  Ultimately,  repre- 
sentatives from  all  the  states  but  Rhode  Island  at- 


tend. Of  the  55  participants,  over  half  are  lawyers, 
and  29  have  attended  college.  The  distinguished 
public  figures  include  George  Washington,  James 
Madison,  Benjamin  Franklin,  George  Mason,  Gou- 
verneur  Morris,  James -Wilspn,  Roger  Sherman  and 
Elbridge  Gerry. 

May  29,  1787:  VIRGINIA  PLAN  PROPOSED.  On 
the  fifth  day  of  the  meeting,  Edmund  Randolph,  a 
delegate  from  Virginia,  offers  15  resolutions  com- 
prising the  "Virginia  Plan"  of  Union.  Rather  than 
amending  the  Articles  of  Confederation,  the  pro- 
posal describes  a  completely  new  organization  of 
government,  including  a  bicameral  legislature 
which  represents  the  states  proportionately,  with 
the  lower  house  elected  by  the  people  and  the  up- 
per house  chosen  by  the  lower  body  from  nomi- 
nees proposed  by  the  state  legislatures;  an  execu- 
tive chosen  by  the  legislature;  a  judiciary  branch; 
and  a  council  comprised  of  the  executive  and 
members  of  the  judiciary  branch  with  a  veto  over 
legislative  enactments. 

June  15,  1787:  NEW  JERSEY  PLAN  PROPOSED. 
Displeased  by  Randolph's  plan  which  placed  the 
smaller  states  in  a  disadvantaged  position,  William 
Patterson  proposes  instead  only  to  modify  the  Arti- 
cles of  Confederation.  The  New  Jersey  plan  gives 
Congress  power  to  tax  and  to  regulate  foreign  and  ] 
interstate  commerce,  and  establishes  a  plural  exec-  >■ 
utive  (without  veto  power)  and  a  supreme  court. 
June  19,  1787:  After  debating  all  the  proposals, 
the  Convention  decides  not  merely  to  amend  the 
Articles  of  Confederation,  but  to  conceive  a  new 
national  government.  The  question  of  equal  versus 
proportional  representation  by  states  in  the  legisla- 
ture now  becomes  the  focus  of  the  debate. 
July  12,  1787:  THE  CONNECTICUT  COMPRO- 
MISER). Based  upon  a  proposal  made  by  Roger 
Sherman  of  Connecticut,  the  Constitutional  Con- 
vention agrees  that  representation  in  the  lower 
house  should  be  proportional  to  a  state's  popula- 
tion (the  total  of  white  residents,  and  three-fifths 
of  the  black). 

July  13,  1787:  NORTHWEST  ORDINANCE.  While 
the  Constitutional  Convention  meets  in  Philadel- 
phia, the  Congress  of  the  Confederation  crafts  an- 
other governing  instrument  for  the  territory  north 
of  the  Ohio  River.  The  North wost  Ordinance,  writ- 
ten largely  by  Nathan  Dane  of  Massachusetts,  pro- 
vides for  interim  governance  of  the  territory  by 
Congressional  appointees  (a  governor,  secretary 
and  three  judges),  the  creation  of  a  bicameral  leg- 
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islature  when  there  are  5,000  free  males  in  the  ter- 
ritory, and,  ultimately,  the  establishment  of  three 
to  five  states  on  an  equal  footing  with  the  states  al- 
ready in  existence.  Freedom  of  worship,  right  to 
trial  by  jury,  and  public  education  are  guaranteed, 
and  slavery  prohibited. 

July  16,  1787:  THE  CONNECTICUT  COMPRO- 
MISE (II).  The  Convention  agrees  that  each  state 
should  be  represented  equally  in  the  upper  cham- 
ber. 

August  6,  1787:  The  five-man  committee  appoint- 
ed to  draft  a  constitution  based  upon  23  "funda- 
mental resolutions"  drawn  up  by  the  convention 
between  July  19  and  July  26  submits  its  document 
which  contains  23  articles. 

August  6-September  10,  1787:  THE  GREAT  DE- 
BATE. The  Convention  debates  the  draft  constitu- 
tion, and  agrees  to  prohibit  Congress  from  banning 
the  foreign  slave  trade  for  twenty  years. 
August  8,  1787:  The  Convention  adopts  a  two- 
year  term  for  representatives. 
August  9,  1787:  The  Convention  adopts  a  six-year 
term  for  Senators. 

August  16,  1787:  The  Convention  grants  to  Con- 
gress the  right  to  regulate  foreign  trade  and  inter- 
state commerce. 

September  6,  1787:  The  Convention  adopts  a 
four-year  term  for  the  President. 
September  8, 1787:  A  five-man  committee,  com- 
prised of  William  Samuel  Johnson  (chair),  Alexan- 
der Hamilton,  James  Madison,  Rufus  King  and 
Gouverneur  Morris,  is  appointed  to  prepare  the  fi- 
nal draft. 

September  12,  178'?:  The  committee  submits  the 
draft,  written  prima* iiy  by  Gouverneur  Morris,  to 
the  Convention. 

September  13-15,  1787:  The  Convention  exam- 
ines the  draft  clause  by  clause,  and  makes  a  few 
changes. 

September  17,  1787:  All  twelve  state  delegations 
vote  approval  of  the  document.  Thirty-nine  of  the 
forty-two  delegates  present  sign  the  engrossed 
copy,  and  a  letter  of  transmittal  to  Congress  is 
drafted.  The  Convention  formally  acUourns. 
September  20,  1787:  Congress  receives  the  pro- 
posed Constitution. 

September  26-27, 1787:  Some  representatives 
seek  to  have  Congress  censure  the  Convention  for 
failing  to  abide  by  Congress'  instruction  only  to  re- 
vise the  Articles  of  Confederation. 
September  28,  1787:  Congress  resolves  to  submit 


the  Constitution  to  special  state  ratifying  conven- 
tions. Article  VII  of  the  document  stipulates  that  it 
wil)  become  effective  when  ratified  by  nine  states. 
October  27,  1787:  The  first  "Federalist"  paper  ap- 
pears in  New  York  City  newspapers,  one  of  85  to 
argue  in  favor  of  the  adoption  of  the  new  frame  of 
government.  Written  by  Alexander  Hamilton, 
James  Madison  and  John  Jay,  the  essays  attempt 
to  counter  the  arguments  of  anti-Federalists,  who 
fear  a  strong  centralized  national  government. 
December  7,  1787:  Delaware  ratifies  the  Consti- 
tution, the  first  state  to  do  so,  by  unanimous  vote. 
December  12,  1787:  Pennsylvania  ratifies  the 
Constitution  in  the  face  of  considerable  opposition. 
The  vote  in  convention  is  46  to  23. 
December  18,  1787:  New  Jersey  ratifies  unani- 
mously. 

January  2,  1788:  Georgia  ratifies  unanimously. 
January  9,  1788:  Connecticut  ratifies  by  a  vote  of 
128  to  40. 

February  6,  1788:  The  Massachusetts  convention 
ratifies  by  a  close  vote  of  187  to  168,  after  vigorous 
debate.  Many  anti-Federalists,  including  Sam  Ad- 
ams, change  sides  after  Federalists  propose  nine 
amendments,  including  one  which  would  reserve 
to  the  states  all  powers  not  "expressly  delegated" 
to  the  national  government  by  the  Constitution. 
March  24,  1788:  Rhode  Island,  which  had  refused 
to  send  delegates  to  the  Constitutional  Convention, 
declines  to  call  a  state  convention  and  holds  a 
popular  referendum  instead.  Federalists  do  not 
participate,  and  the  voters  reject  the  Constitution, 
2708  to  237. 

April  28,  1788:  Maryland  ratifies  by  a  vote  of  63 
to  11. 

May  23,  1788:  South  Carolina  ratifies  by  a  vote  of 
149  to  73. 

June  21,  1788:  New  Hampshire  becomes  the 
ninth  state  to  ratify,  by  vote  of  57  to  47.  The  con- 
vention proposes  twelve  amendments. 
June  25,  1788:  Despite  strong  opposition  led  by 
Patrick  Henry,  Virginia  ratifies  the  Constitution  by 
89  to  79.  James  Madison  leads  the  fight  in  favor. 
The  convention  recommends  a  bill  of  rights,  com- 
prised of  twenty  articles,  in  addition  to  twenty  fur- 
ther changes. 

July  2,  1788:  The  President  of  Congress,  Cyrus 
Griffin  of  Virginia,  announces  that  the  Constitution 
has  been  ratified  by  the  requisite  nine  states.  A 
committee  is  appointed  to  prepare  for  the  change 
in  government. 
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July  26, 17S8:  New  York  ratifies  by  vote  of  30  to 
27  after  Alexander  Hamilton  delays  action,  hoping 
that  news  of  ratification  from  New  Hampshire  and 
Virginia  would  influence  anti-Federalist  sentiment. 
August  2,  1788:  North  Carolina  declines  to  ratify 
until  the  addition  to  the  Constitution  of  a  bill  of 
rights. 

September  13,  1788:  Congress  selects  New  York 
as  the  site  of  the  new  government  and  chooses 
dates  for  the  appointment  of  and  balloting  by  pres- 
idential electors,  and  for  the  meeting  of  the  first 
Congress  under  the  Constitution. 
October  10,  1788:  The  Congress  of  the  Confeder- 
ation transacts  its  last  official  business. 
December  23,  1788:  The  State  of  Maryland  cedes 
ten  square  miles  to  Congress  for  a  federal  city. 
January  7,  1789:  Presidential  electors  are  chosen 
by  ten  of  the  states  that  have  ratified  the  Constitu- 
tion (all  but  New  York). 
February  4,  1789:  Presidential  electors  vote; 
George  Washington  is  chosen  as  President,  and 
John  Adams  as  Vice-President.  Elections  of  sena- 
tors and  representatives  take  place  in  the  states. 
March  4,  1789:  The  first  Congress  convenes  in 
New  York,  with  eight  senators  and  thirteen  repre- 
sentatives in  attendance,  and  the  remainder  en 
route. 

April  1,  1789:  The  Hou?"  of  Representatives,  with 
30  of  its  59  members  present,  elects  Frederick  A. 
Muhlenberg  of  Pennsylvania  to  be  its  speaker. 
April  6,  1789:  The  Senate,  with  9  of  22  senators 
in  attendance,  chooses  John  Langdon  of  New 
Hampshire  as  temporary  presiding  officer. 
April  30,  1789:  George  Washington  is  inaugurated 
as  the  nation's  first  President  under  the  Constitu- 
tion. The  oath  of  office  is  administered  by  Robert 
R.  Livingston,  chancellor  of  the  State  of  New  York, 
on  the  balcony  of  Federal  Hall,  at  the  corner  of 
Wall  and  Broad  Streets. 

July  27,  1789:  Congress  establishes  the  Depart- 
ment of  Foreign  Affairs  (later  changed  to  Depart- 
ment of  State). 

August  7,  1789:  Congress  establishes  the  War  De- 
partment. 

September  2,  1789:  Congress  establishes  the 
Treasury  Department. 

September  22,  1789:  Congress  creates  the  office 
of  Postmaster  General. 

September  24,  1789:  Congress  passes  the  Feder- 
al Judiciary  Act,  which  v  ablishes  a  Supreme 
Court,  IS  district  courts  ft  •■■J  3  circuit  courts,  and 


creates  the  office  of  the  Attorney  General. 
September  25,  1789:  Congress  submits  to  the 
states  twelve  amendments  to  the  Constitution,  in 
response  to  the  five  state  ratifying  conventions 
that  had  emphasized  the  need  for  immediate 
changes. 

November  20,  1789:  New  Jersey  ratifies  ten  of 
the  twelve  amendments,  The  BUI  of  Rights,  the 
first  state  to  do  so. 

November  21,  1789:  As  a  result  of  Congressional 
action  to  amend  the  Constitution,  North  Carolina 
ratifies  the  original  document,  by  a  vote  of  194  to 
77. 

December  19,  1789:  Maryland  ratifies  the  Bill  of 
Rights. 

December  22,  1789:  North  Carolina  ratifies  the 
BUI  of  Rights. 

January  25,  1790:  New  Hampshire  ratifies  the 
BUI  of  Rights. 

January  28,  1790:  Delaware  ratifies  the  Bill  of 
Rights. 

February  24,  1790:  New  York  ratifies  the  Bill  of 
Rights. 

March  10,  1790:  Pennsylvania  ratifies  the  Bill  of 
Rights. 

May  29,  1790:  Rhode  Island  ratifies  the  Constitu- 
tion, by  a  vote  of  34  to  32. 
June  7,  1790:  Rhode  Island  ratifies  the  Bill  of 
Rights. 

January  10,  1791:  Vermont  ratifies  the  Constitu- 
tion. 

March  4,  1791:  Vermont  is  admitted  to  the  Union 
as  the  fourteenth  state. 

November  3,  1791:  Vermont  ratifies  the  Bill  of 
Rights. 

December  15,  1791:  Virginia  ratifies  the  Bill  of 
Rights,  making  it  part  of  the  United  States  Consti- 
tution. 


Three  of  the  original  thirteen  states  did  not  ratify 
the  Bill  of  Rights  until  the  150th  anniversary  of 
its  submission  to  the  states.  Massachusetts  rati- 
fied on  March  2}  1939;  Georgia  on  March  18, 
1939;  and  Connecticut  on  April  19,  1939, 
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Project  '8?  is  a  joint  undertaking  of  the  Ameri- 
can Historical  Association  and  the  American  Politi- 
cal Science  Association.  It  is  dedicated  to  com- 
memorating the  Bicentennial  of  the  United  States 
Constitution  by  promoting  public  understanding 
and  appraisal  of  this  unique  document. 

The  Project  is  directed  by  a  joint  committee  of 
historians  and  political  scientists  that  is  chaired  by 
two  scholars  of  international  reputation-Profes- 
sor Richard  B.  Morris  of  Columbia  University  and 
Professor  James  MacGregor  Burns  of  Williams  Col- 
lege. The  Chief  Justice  of  the  United  States  serves 


as  Honorary  Chairman  of  Project  '87's  Advisory 
Board. 

The  implementation  of  Project  '87  has  been  di- 
vided into  three  distinct  but  interrelated  stages.. 
Stage  I,  devoted  to  research  and  scholarly  ex- 
changes on  the  Constitution,  has  been  underway 
for  the  past  several  years.  The  Project  has  awarded 
fifty-one  research  grants  and  fellowships  and  sup- 
ported five  major  scholarly  conferences  dealing 
with  various  aspects  of  the  Constitution.  Activities 
in  connection  with  Stage  Il-ieac*.:  •* '  'y  Constitu- 
tion in  schools  and  colleges — b  -    , ;  %  and 
Project  '87  is  now  planning  St%„  1  it  develop- 
ment of  programs  for  the  public  designed  to 
heighten  awareness  of  the  Constitution  and  to  pro- 


voke informed  discussion  on  constitutional 
themes. 

It  is  the  hope  and  expectation  of  the  Project's 
governing  committee  that,  through  its  activities 
and  those  of  others,  both  students  and  the  public 
alike  will  come  to  a  greater  awareness  and  com- 
prehension of  the  American  Constitution. 

Project  '87  is  supported  by  grants  from  the  Na- 
tional Endowment  for  the  Humanities,  the  William 
and  Flora  Hewlett  Foundation,  the  Lilly  Endow- 
ment, the  Rockefeller  Foundation,  the  Ford  Foun- 
dation, and  the  Andrew  W.  Mellon  Foundation. 

For  further  information,  write:  Project  '87, 1527 
New  Hampshire  Avenue,  N.W,  Washington,  D.C. 
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"Splendid,  sir!  It  gives  you  that  Founding  Father  look!" 


The  United  States  Constitution 


Text  as  it  appeared  in  The  Pennsylvania  Packet,  ?; 

two  days  after  its  adoption  by  tire  0- 


Advertiser  on  September  19,  1787, 
Honal  Convention 


i 
i 

o 


|;E;  1  the  ^jppteof 
a  m£reper^ 
;  tranquility;  ^prp^e^ 

Liberty  to  Ourfelves  and  our  pojfterity.  do ordain  ^nd  ettabiaKlfefi 
Conftitution  for  the  United  States  of  America.,  '    ']  J}  / 

A- R  T  I  C  LI it   :         ,  •':  V"-'.'  ' 

.U  If  infliilni  Marn  fcrrrla  >rrwinir«t  Ihnff  >w  !■  ------  .•  )£,r-  >:Vf;£"!~ 


i.  All  Itetflatrve  powen  bereta treated  matt  be  wefted  la  a  Congr^  of  the  Uabtd 
State*,  which  lhafl  confid  of  a  Senate  tad  Hoafe  of  Reprtteatatlece. .  ■  ■  . 

a.  The  Houfc  of  fteprefimtatlve*  tan  be  cocn{»(^  of  meabm  cbo<hi  Vntt  fetood  i 
by  the  people  of  the  feme)  date*, tad  the  etr&ert  is  each  ftate  fltall  have  the  qeafificetfoas  r 
fire  lor  elector*  otftbeojoflnnnserew  branch  of  the  Oatelqelfietnre.    ^  * 

Ho  pcrfao  maS  be  a  uprtfcamlrc  who&*&  net  fear*  attained  tothe  aceof  twmv4vevear*,end 
beta  fevea  year*  a  cUlaea  of  the  United  State*,  and  who  (hall  not,  when  ckdtd,  be  ea  inhabitant  - 
eJtlnMiWlowhlchbel^ 


cladsd  within  this  Unloc^eecott!to£  to  their  refpettive  number*,  which  lhall  be  determined 


.......      7  >  v 


as  the*  ball  by  law  djrrd. The  number  of .-' 


.  every  fobteojueet  term  of  tea  yean,  ia  fitch  _  _  _  _#  .  _^   ,  w. 

renrefaaxtrmmaU  not  eaeeeo  one  lor  e 
reprefcatatWe »  and  uatU  fnebeanmcratba  matt  be  made,  the  fate  of  HewOiampihire  fraB  be  en- 
titled  to  chafe  three,  Maaachofcttt  eight,  Rbede4flaed  and  e\ovio>aceRanwloaae««,Cofmedkitt  > 
five,  New-York  fix,  Newjetfcy  feet,  famfytvama  eight,  Dctawere  boe,  Matyltod  fix.  Virginia 
■'  tea, Nonb-Catefiaa five, Soota-OroEaa  five,  aad Georgia' three*  ; tf.v.v.': ?. 
......   Whea  vacancies  happen  la  the  renrefcnuUoa  from  any  fit**,  the  Eatecaute aatimriry  thereof 

•  Brail  URte  vtirt  of  decuoa  to  fill  fata  eaeaadea* >v;.-".'  ^-v\.:.v,-^   v  ,>.:-, ^      »  ;  - 
.  .  .  The  Houfc  off  Representative*  mall  chafe  tbeU:  8peato  aad  o  ber  offiemi  end  fiuli  have  the  ' 

'    •  forft  power ^l^prir**1— °*rf " ,:v<- ' -x •! j  '  v"' '<•-") '.•••.t:.i:!'->*,;>       V.j»-^?.r-...' •'- 
•V!;v   6VA    .lbs  Beaate  off  the  Us»hid  Stare*  fea7  *  a  eomjaofiEd  4 f  tab  fiamtortCm  tacb-fiate^'cho*'  ' 
fta  by  tae  kajflffate  thereof,  fiac  fiaycari i  ea-'  meb  fcnator  (*aH  have  one  vote,  . ;v  .  - 

Inunee^atdy  afier  they  mmt  be  afceabkd  m  cohftqaeaeo  of  &  ^  ifcakm,  they  mail  be  dlrl* 
ded  at  eejaafiy  as  may  be  into  three  ctefib.  ;  Tbe  Cent*  of  the  feaatonof  defirft  chauall  be  vaca* 
ted  at  the  caatomma  of  the  mcoadytar.cf  tb*  fecoad  daft  at  the  eatpimloo  of  the  ftortSt  vtar.end : 
of  the  third  emt  at  the  eaplrathm  oftfwflnth  year»to  ifcat  omMmrd  atay  be  ehofro  evtrv  fcomd 
"  yean  aad  If  vataacka  baapca  by  tefigaatlcajbr  otheratte,  oorlng  the  rettft  o5  tK  X*A*rt  of 
.  -any  nate,  the  Execetlva  thereof  may  make  tempeeery  tmelmmeaM  aatil  tbe'acat  wsMttia  of  the 
..  yjn^matare,  vrhleh  mail  thea  fill  lech  vaeaaek**  •>■»;...■  -  v  \         -     v....  . : . :; .  ^» 
-f*o  perfisa  fimff  be  a  ftaetorwbo  flmU  not  bw  attained  toihe  age  of  thirty  yesiv,ae^  beta  nine  ■ 

.  .   T**—  ■  rfriagaaf  the  United  Buto^  tmA  t»tv>  C«n       w»w^  +\*A+A  H»  ™  Ufc1tr.-sTCTt     tfm  fiI>t 

far mhkh mf  uatt>be ebotea*  ■  .; : . 

-  The  Vle^Aeadtat  off  the  Uatad  Ststca  AaO  be  FrtQdeat  of  the :  mtum^'bat  mdS  have  Mvete,^ 
'ifUft  they  be  eettaMy  eSvmeu»--yrv;"'^>^ i:::x\:        ■■■  .<"'V^v.v  .■."/•'Vr ..'>'■         -  v' 

•  !.■  vThe  mat  flmH  ehaw'  their  eeher  ofteect;  and  aUb  a  Prtfidrttt  pro  tempore,  to  the  lihStace  of  ' 
v  the  Vkse-Pttfideatj  or  arhca  he  mad  excreta  the  omeeof  PreOdeai  of  the  United  Sistei.       V  V 

■■  •:.  The  Seatte  mail  have  the  fble  power  to  try  all  Impeiehtatne*.  When  fitting  for  that  pttrpob, 
they  mall  bo  oa  oath  or  affirm trt km.  Whea  the  IVrMect  of  the  United  State*  It  tried,  the  CWtf 
Jeftfeo  oafl  pjeJjdc:  And  no  ftrfm       be  coaviacd  wkluat  the  uoneitrrence  of  two-thirdt  off  . 
.  • .  the  member*  prefitnt*  r -r  •;.•<;/. ■  ^ . ;'^>' ■  :■  ■ : <  'si  ■> (.'■'.■  -;  1  •  v  .'  "  .v-i  0 

';   Judgment  m  cat»  of  Impe  ich  peat  mall  teit  ixttad  fnrtber  thaa  to  removal  from  office,  aid  dit 
aaafifioatNa  to  hold  tad  enjoy  aey ©See  efhoaor,  c?aft  or  arorit  <m&r  the  United  States  i  bm  the 
party  coavbema  flaQ  rjcverthefcft  be  fitbm  and  C^eft  t?  lad^oent,  trial,  judgment  and  ponifli.  ' 
■;'^'nteat;'aeeordlttatoaw.^:r .  r-r>^[:^i-'>; :.y:.:  I-        -^v  .r./.. 

« ■  .SfcZ  4*  TherichM,  piaefcs  aad  meaner  of  hotHna;  elcaSon*  for  fciator*  end  reprefentativef,  fluti  •. 
rx  prescribed  m  each  Mate  by  titalcgHb^rc  time  by  liw  make  ■; 

or  alter  foxbregqtttfom,  escept  as  to  tkepbee*  of  ebWfejr  Seamara.-  .  -      .  ■ :  s   '  ' 

-  TlwCoagrebflmn  aftmbmat  Icaft  once  la  every  year,aad  foch  tfieetbg  will  been  thefirft  ££oa«  . 
day  taDeermber,  mm^thevftaabyh^etmolctad^mtti'iy*     '  •;.  * 

>v"  V:  8*8*  S*  ***        &*H  be  the  jadVe  of  the  etedtoai,  retttrai  and  e.aaKffcatlond  of  It*  own  mem- . ' 
v \  btrt,  and  aamloriry  tf  each  maU  eooiUtate'a  qnoram  to  d*  bnfineis^  bet  a  'matter  number  roar 
:{)  adjoom  fromr  day  to  aay,  and  may  be  tittheviJed  to  compel  the  attendance  o7abfcot  tnetnben,  in  H 
rami  aiaaaanhaaw 'aa^ 

'  Each  boon  amy  aatermme  the  role*  of  to  proeecdinet* .  paaUb  ita  G9»absn  for  dUordddy  beha*  ' ' 
lyvtoor,. aad,:  wkb the eaacurteace of  two^h^rd*,  ocpd a'rnennber»v^r^;vv-%>;-.r. >-^;*-vv.*- :.• 
Each,  baam  mafi  keep  a  loeraal  of  ks  proeeedlog*,:  and  from  time  rd  tCme  pobQ&  vke  tame.  ea>.:  - 
rearing  kweh  nem  at  may  m rbelrjedgvaeat  revibc  OTSjeey  i  and  the  yea*  and  aara  of  the  meunVri; ;  I 
of  either  booft  oo  any  qaefticm  flfcaU,  at  the  defire  of  cac-fiAh  of  those  eeeleat;  we.aBeted  cm  tiu  < 
journal^  ::  :•  ::v  vV  .-V^  r  V';-'- •'/;,  •h'  ;:V-Vv,vr'.:^  . 

Heither  Koufe,  ourbia;  the  Grfioa  of  Coagrefe;  fl^'/^^oat  tU cbmeM  of  the  other;  e^r?r4,  ■.. 


for  more  tbaathtuedayv,  imr  to  aay 

.  i?**7.    The  aeaatora  aad  tepjiirtit^Wei  fcfal  CTcrirc  *  c^apeaCalo*  fee.  tbel*  lervlce*,  >w-  V- 
aieertalaed  by  law, aad  paid  oat  e^t^trcafai^  erf  the  Uaittd  Saw*.  TWy  CnH  le  oB  ealb^i**-:-; 
4  teat  emaoe,  tckmy  and  breach  of  tb*  peace*  be  pdtikyd  feat*  enc^  •enag  tltetr  atteats  ^t  ^ 
^mm  fcH«r .  of  thofr  refceeire  bem^aad  -la  fcdaw.ta  eaeS  tetavate  tioa  the  fame  a  *  am*.  ^Aser.  - '  - 
d*bt«ia'efafcfam^tbeyM  •  z) 

ate^ewreprefimtaovatVt 

.  efie*  anmer  ttmambfivary «4 tbt UoSctd  Scat**;  whkk      rate  o«t  ^ercite^ ur  <tV."r«r->-: 

 thereof  mal  km  be^ tacreafirf  doriag  lach  tlcae  aad-^a  ^crfei,  huMs^  '-'-X 

ifertaa  UamtdSbae^'aaatl  to  amemberof  either  houDs  emrmg  htt.ei  - : 


  t«ite^  t*th*pEcad*atrf 

^atXM^iWHii^ 


fca.b^'effrtpe^iSmtjaivea^  -.'•:>■  r^,, 

Wlrea^the-ft^^,te^  ■. 


A8ltfhi^aalfia^T<^famaa1adle*% 

jr^mm\mmaamm^aaem^m^blmil^" 

hM^^V«^  i 
ad  nveoard  to  vecoaAeer  lt»v-S!«l^'  tK#&f?v3o**  ■■■ 

„  „  ajptt-m^|m*«aabm,-kmmi^ 

_  to  the other  boofe,  by whlcb  h  maO  Mkewlle  berreonfiderco%  and  W tfc?o>*r««i  hi  **t*^  ■ 
of  that 'hooir,    AaO  become  a  (aw.^But  la  all  fuch  calci  the  vote&oi::      i>o^  *  V?.  / 
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continued  on  page  51 


...do  ordain  and  establish 


for  t(;eUMiW  States  of  America. 
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From  the  Editor 

Last  fall,  with  the  support  of  a  Bicentennial  planning  grant  from  the 
National  Endowment  for  the  Humanities,  Project  '87  published  the  in- 
augural issue  of  this  Constitution.  It  gives  us  great  pleasure  to  an- 
nounce that  the  Endowment  has  agreed  to  support  the  publication  of  this 
Constitution  as  a  quarterly  through  1986. 

The  response  to  ih?  first  issue  has  indicated  that  the  audience  for 
which  the  publication  is  intended— planners  of  Bicentennial  programs — 
did  indeed  find  the  magazine  informative  and  useful.  In  fact,  our  circula- 
tion is  now  international,  through  the  Asia  Foundation  and  the  United 
States  Information  Agency.  It  is  our  intention  to  publish  articles,  features, 
and  news  items  that  will  continue  to  be  sources  of  ideas,  resources  and 
practical  information. 

With  the  publication  of  number  2  of  the  magazine,  we  begin  a  series  of 
articles  based  upon  the  Thirteen  Enduring  Constitutional  Issues,  intro- 
duced in  the  first  issue  of  the  magazine.  Professor  Philip  B.  Kurland  of 
the  University  of  Chicago  Law  School  explores  the  nature  of  the  judiciary 
as  it  has  developed  under  the  Constitution.  The  Documents  section  high- 
lights letters  from  early  Supreme  Court  justices,  described  by  the  editors 
of  the  Supreme  Court  Documentary  History  Project,  in  order  to  evoke  a 
sense  of  what  life  was  like  for  them  during  the  Court's  infancy. 

The  article  by  Professor  Barbara  Melosh,  of  the  Smithsonian  Institution 
and  George  Mason  University,  discusses  the  uses  of  the  Constitution  in 
the  plays  of  the  Federal  Theatre  Project  of  the  1930s.  This  article,  like 
many  others  we  will  publish  in  this  Constitution,  serves  to  examine  the 
Constitution  as  a  cultural,  as  well  as  a  political,  document,  part  of  Project 
'87's  commitment  to  a  broad  and  eclectic  study  of  our  fundamental  princi- 
ples of  governance. 

In  this  issue,  we  also  include  a  piece  by  Senator  Charles  McC.  Mathias, 
Jr.,  who  considers  the  evolution  of  the  Constitution  as  we  approach 
the  twenty-first  century.  In  future  issues  of  the  magazine,  we  will  include 
other  pieces  by  public  officials  who  serve  in  the  institutions  created  by 
the  Constitution.  They  offer  us  insight  and  observations  about  how  our 
constitutional  system  responds  to  public  problems.  We  look  forward  to 
our  readers'  responses  to  all  of  these  articles. 

In  the  Bicentennial  Gazette,  we  focus  once  again  on  some  of  the  pro- 
grams developed  for  the  1976  Bicentennial  of  American  Independence. 
We  wanted  to  share  as  much  information  as  possible  on  the  many  valu- 
able projects  that  we  uncovered  which  can  provide  useful  models  and 
materials  for  the  coming  commemoration. 

It  is  most  appropriate  that  this  first  quarterly  feature  the  text  of  the 
Constitution.  The  copy  we  have  chosen  (which  begins  on  the  inside  front 
cover)  is  one  of  the  first  printings  of  the  document  in  a  public  newspaper 
after  its  adoption  by  the  Constitutional  Convention.  In  the  next  issue,  we 
will  include  the  text  of  the  Amendments  to  the  original  document. 

We  hope  that  you  will  tell  us  how  you  are  using  this  Constitution. 
Since  our  clientele  consists  of  Bicentennial  program  developers,  we 
would  like  to  know  how  the  material  in  the  magazine  finds  its  way  to 
their  constituents,  i.e.,  the  public  who  will  participate  in  these  programs. 
Such  information  will  enable  us  to  provide  the  features  that  will  prove 
most  useful.  We  look  forward  to  serving  you  in  the  coming  years. 
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this  Constitution  ■ 


•  National  Power — limits  and 
potential 

•  Federalism — the  balance 
between  nation  and  state 


•  Civil  Liberties — the  balance 
between  government  and  the 
individual 

•  Criminal  Penalties— rights  of 
the  accused  and  protection  of 
the  community 

•  Equality— its  definition  as  a 
Constitutional  value 


©The  Rights  of  Women  Under 
the  Constitution 

•  The  Rights  of  Ethnic  and 
Racial  Groups  Under  the 
Constitution 

©  Presidential  Power  in  Wartime 
and  in  Foreign  Affairs 

®  The  Separation  of  Powers  and 
the  Capacity  to  Govern 

•  Avenues  of  Representation 

•  Property  Rights  and  Economic 
Policy 

©  Constitutional  Change  and 
Flexibility 
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The  Origins  of  the  National 
Judiciary 

by  PHILIP  B.  KURLAND 


reading  of  the  Constitution  as 
originally  drafted  and  as  it  has 
existed  for  almost  two  hun- 
dred years  quickly  reveals  that  the 
judicial  branch  was  probably  the 
least  well-defined  of  the  three  great 
divisions  of  national  government  in 
terms  of  its  organization  and  its 
powers.  The  provisions  of  Article 
III,  although  listing  the  various  ju- 
risdictional categories,  made  few  of 
them  compulsory  on  the  national 
courts.  Only  some  original  jurisdic- 
tion of  the  Supreme  Court  was 
made  compulsory.  But  no  constitu- 
tional provision  established  any  na- 
tional courts  other  than  the  Su- 
preme Court.  The  Convention  of 
1787  could  not  reach  agreement  as 
to  whether  there  should  be  such 
national  courts.  The  Founders  were 
certainly  ambivalent  about  the  utili- 
ty of  a  national  judiciary  and  com- 
promised the  question  by  leaving 
the  issue  for  resolution  by  Con- 
gress. 

There  can  be  little  doubt  that  the 
statesmen  no  less  than  the  people 
of  the  time  feared  a  strong  judicia- 
ry. But  they  also  recognized  that 
some  judicial  power  had  to  be  vest- 
ed in  central  government  because 
the  national  government  could 
founder  without  tribunals  to  re- 
solve questions  that  could  not  be 
left  to  the  partisanship  of  State 
courts — this  lack  had  been  one  of 
the  weaknesses  of  the  Articles  of 
Confederation.  Yet  history  had 
shown  that  the  judiciary,  if  it  had  a 
great  potential  for  centralization  of 
power,  also  stood  fair  to  become  an 
engine  of  repression.  Thus,  the 
Founders  included  provisions  in 
the  Constitution  specifically  to  limit 
the  authority  of  the  judges.  They 
carefully  defined  the  crime  of  trea- 
son, lest  that  concept  be  allowed  to 
grow  as  inordinately  as  it  had  under 
royal  tutelage  in  the  mother  coun- 
try. They  also  provided  for  jury 
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trials  in  the  original  document.  In- 
sistent demands  for  still  more  as- 
surance of  the  supremacy  of  the 
jury  over  the  judiciary  led  to  the 
addition  of  the  Sixth  and  Seventh 
Amendments  as  well.  "We,  the  Peo- 
ple," were  to  safeguard  the  free- 
doms of  the  citizenry  from  invasion 
by  the  judiciary. 

In  Anglo-American  history,  the 
judiciary  had  always  been  the  hand- 
maiden of  the  Crown.  It  enforced 
the  wishes  of  the  King,  serving  him 
as  a  political  tool,  whether  enhanc- 
ing the  royal  treasury,  or  punishing 
the  King's  political  enemies,  or  im- 
posing the  "king's  peace"  on  the 
barons  and  their  vassals.  Two  par- 
ticularly egregious  examples  of 
judicial  tyranny  remained  well-re- 
membered bugaboos  for  those  who 
had  the  task  of  framing  a  new  gov- 
ernment— "Bloody  Jeffreys,"  the 
Chief  Justice  under  James  II  known 
for  his  profligate  imposition  of  the 
death  penalty,  and  the  Star  Cham- 
ber, a  political  court  completely  de- 
void of  judicial  temper  used  by  the 
Crown  tu  punish  its  enemies. 

The  Declaration  of  Independence 
iterates  charges  against  the  Crown 
for  imposing  its  despotism,  in  no 
small  part  through  the  machina- 
tions of  the  royal  courts  at  West- 
minster and  the  Vice-Admiralty 
courts  in  the  colonies  themselves. 
Americans  clearly  saw  that  the 
courts  were  devices  for  centraliza- 
tion of  power,  no  less  than  tools  for 
subordination  of  the  popular  will. 
Concentration  of  political  power 
was  one  of  the  great  fears  of  the 
constitutional  era,  but  so,  too,  was 
the  danger  of  disseminating  that 
power  among  the  people.  "Democ- 
racy" was  as  dirty  a  word  at  the  end 
of  the  eighteenth  century  as  "elit- 
ism" has  become  in  the  twentieth. 
With  the  examples  of  the  abuse  of 
judicial  power  under  the  Crown  on 
the  one  hand,  and  the  problems  of 
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operating  without  a  centralized 
judicial  authority  under  the  Articles 
of  Confederation  on  the  other, 
there  were  good  reasons  for  the 
ambivalence  about  making  provi- 
sion for  a  judicial  branch  in  the 
original  Constitution. 

In  order  to  overcome  resistance 
to  the  notion  of  a  judicial  branch  in 
the  new  government,  the  framers 
contended  that  this  branch  of  gov- 
ernment would  be  innocuous,  rath- 
er than  desirable  or  useful.  In  a 
famed  passage  from  The  Federalist 
No.  78,  Alexander  Hamilton  argued: 
Whoever  attentively  considers 
the  different  departments  of  pow- 
er must  perceive,  that  in  a  gov- 
ernment in  which  they  are  sepa- 
rated from  each  other,  the 
judiciary,  from  the  nature  of  its 
functions,  will  always  be  the  least 
dangerous  to  the  political  rights 
of  the  Constitution;  because  it 
will  be  least  in  capacity  to  annoy 
or  ii\jure  them.  The  Executive  not 
only  dispenses  the  honors,  but 
holds  the  sword  of  the  communi- 
ty. The  legislature  not  only  com- 
mands the  purse,  but  prescribes 
the  rules  by  which  the  duties  and 
rights  of  every  citizen  are  to  be 
regulated.  The  judiciary,  on  the 
contrary,  has  no  influence  over 
either  the  sword  cr  the  purse;  no 
direction  either  of  the  strength  or 
of  the  wealth  of  the  society;  and 
can  take  no  active  resolution 
whatever.  It  may  truly  be  said  to 
have  neither  FORCE  nor  WILL, 
but  merely  judgment;  and  must 
ultimately  depend  upon  the  aid  of 
the  executive  arm  even  for  the 
efficacy  of  its  judgments. 
However  inaccurate  a  description 
of  the  judicial  power  of  today,  such 
rhetoric  sounded  good  in  its  own 
time. 

Perhaps  Hamilton  meant  what  he 
said — although  The  Federalist  did 
have  the  aura  of  propaganda  about 
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"It  is  emphatically  the  province 
and  duty  of  the  judicial  depart- 
ment to  say  what  tlie  law  is,"  said 
John  Marshall 


it.  Perhaps  Hamilton's  arguments 
were  even  valid.  But  their  validity 
depended  on  *t.e  dubious  proposi- 
tion—dubious even  then — that  the 
sole  function  of  a  judicial  body  was 
to  resolve  the  particular  "case"  or 
"controversy"  before  it  on  the  basis 
of  law  that  was  already  existent. 
When,  however,  one  takes  into  ac- 
count the  well-known  dictum  that 
he  who  interprets  and  applies  the 
law  is  the  true  lawmaker  and  not  he 
who  promulgates  it,  the  Hamilto- 
nian  argument  seems  more  preach- 
ment then  substance.  If  one  looks 
backward  from  the  Hamilton!  <  *  ar- 
gument adopted  by  Marsh  :n 
M'Culloch  v.  Maryland, 
about  the  candor  of  The  Fedb.  u. 
No,  78  are  turned  into  certainties 
about  its  sophistical  nature. 

In  any  event,  in  Marbury  v.  Madi- 
son, John  Marshall  announced,  in 
the  great  tradition  of  Louis  XIV,  that 
"le  loi.  c'est  moi,"  and  this  dictum 
has  been  accepted  by  every  court 
since,  down  to  the  Burger 

Court  :  is  emphatically  the  prov- 
ince an^!  duty  of  the  judicial  depart- 
ment to  say  .^hat  the  law  is,"  said 
Marshall.  From  Marbury  to  date 
there  has  been  continual  debate 
about  the  legitimacy  of  the  power 
of  judicial  review,  the  power  to 
declare  national  statutes  to  be  inva- 
lid because  they  contravene  the 
Constitution.  And  none  has  gain- 
said Judge  Learned  Hand's  proposi- 
tion: "There  was  nothing  in  the 
United  States  Constitution  that 
gave  courts  any  authority  to  review 
the  decisions  of  Congress;  and  it 
was  a  plausible — indeed  to  my 
mind  an  unanswerable — argument 
that  [judicial  review]  invaded  that 
'Separation  of  Poivera1  which,  as  so 
many  then  believed,  was  the  condi- 
tion of  ail  free  government."  But 
the?;,  "there  was  nothing  in  the 
United  States  Constitution"  that 
provfckd  for  the  doctrine  of  "Sepa- 
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Learned  Hand. 

Drawing  by  Charles  S.  Snyder. 


ration  of  Powers."  Judicial  review, 
like  separation  of  powers,  was  part 
of  the  background  against  which 
the  Constitution  was  painted.  Fail- 
ure to  include  either  in  the  words  of 
the  text  did  not  bespeak  their  rejec- 
tion. 

With  all  respect  to  the  gallons  of 
ink  and  forests  of  paper  spent  on 
the  subject,  the  legitimacy  of  judi- 
cial review  is  not  now,  and  has 
never  been,  the  real  issue.  The  ques- 
tion is  what  the  scope  of  that  power 
should  be.  We  do  know  that  the 
authors  of  the  Constitution  specifi- 
cally rejected  the  concept  of  a 
council  of  revision,  that  is,  a  gov- 
ernment body,  whether  judicial  in 
whole  or  part,  which  would  substi- 
tute its  judgment  for  the  legisla- 
ture's as  to  the  desirability  of  the 
legislation.  If  not  so  broad  a  discre- 
tion, what  limits  of  the  judicial  pow- 
er did  the  Founders  intend  in  deter- 
mining when  a  law  contravened  the 
Constitution  and  was,  therefore,  in- 
valid? To  say  that  courts  could  pass 
on  the  question  of  Congressional 
power  is  not  the  same  as  saying 
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that  their  discretion  is  unlimited  on 
this  score.  The  Justices  were  to 
measure  infringement  of  the  Con- 
stitution, not  the  degree  to  which 
their  own  sensibilities  had  been  vio- 
lated. 

At  the  same  time  that  Marshall 
proclaimed  the  power  of  judicial 
review,  he  announced  the  limited 
way  in  which  it  could  be  invoked: 
If  two  laws  conflict  with  each 
other,  the  courts  must  decide  on 
the  operation  of  each.  So  if  a  law 
be  in  opposition  to  the  Constitu- 
tion; if  both  the  law  and  the  Con- 
stitution apply  to  a  particular 
case,  so  that  the  court  must  ei- 
ther decide  that  case  conform- 
ably to  the  law,  disregarding  the 
Constitution;  or  conformably  to 
the  Constitution,  disregarding  the 
law,  the  court  must  determine 
which  of  these  conflicting  rules 
governs  the  case.  This  is  of  the 
very  essence  of  judicial  duty.  If, 
then,  the  courts  are  to  regard  the 
Constitution,  and  the  Constitu- 
tion is  superior  to  any  ordinary 
Act  of  the  Legislature,  the  Consti- 
tution, and  not  such  ordinary  Act, 
must  govern  the  case  to  which 
they  both  apply. 
Marshall's  argument,  here  as  in  oth- 
er important  decisions  that  he 
wrote,  closely  parallels  Hamilton's 
arguments.  Neither  of  them  charge 
the  Court  with  the  function  of  re- 
writing the  Constitution  to  the  taste 
of  the  Justices.  Both  of  them  justify 
judicial  review  of  national  legisla- 
tion within  the  context  of  deciding 
a  case  or  controversy  properly  be- 
fore the  court  for  adjudication. 
There  is  no  suggestion  that  such 
decision  was  to  be  treated  as  a 
general  rule  of  public  policy  for  the 
governance  of  other  branches  of 
the  national  government  or  of  the 
behavior  of  persons  who  had  not 
submitted  the  cause  for  judgment. 
Clearly,  however,  the  power  of 
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judicial  review  did  invoke  some  dis- 
cretion on  the  part  of  the  judiciary. 
Neither  the  Constitution  nor  most 
legislation  was  so  lucidly  written 
that  their  meanings  were  obvious  to 
anyone  who  read  them.  Thus,  when 
a  question  arose  as  to  whether  a  tax 
on  carriages  was  a  "direct  tax" 
which  had  to  be  apportioned  to 
meet  the  terms  of  the  Constitution, 
the  courts  had  to  decide  what  a 
"direct  tax"  was.  This  was  a  judicial 
problem  that  had  to  be  resolved 
before  the  conflict  between  the 
Constitution  and  the  legislation 


could  be  said  to  exist. 

There  was  less  doubt  about  the 
authority  of  the  national  courts  to 
review  state  legislation.  The  Su- 
premacy Clause  specifically  subor- 
dinates the  actions  of  state  courts 
as  well  as  state  legislatures  to  the 
terms  of  the  Constitution,  and  sec- 
tion 25  of  the  first  Judiciary  Act 
makes  specific  provision  for  such 
judicial  review.  Section  25  was  pro- 
mulgated by  those  who  were  "pre- 
sent at  the  creation."  Even  so,  our 
earliest  constitutional  history  rec- 
ords the  hard-pressed  efforts  of  the 


states  to  negate  the  provisions  of 
section  25  as  invalid.This  effort  was 
unavailing,  not  least  for  the  reason 
that  the  Supreme  Court  had  the  last 
word  on  the  subject.  As  Justice 
Holmes  once  said:  "I  do  not  think 
that  the  United  States  would  come 
to  an  end  if  we  lost  our  power  to 
declare  an  Act  of  Congress  void.  I 
do  think  that  the  Union  would  be 
imperilled  if  we  could  not  make 
that  declaration  as  i,o  the  laws  of 
the  several  states," 

However  often  the  fight  has  been 
joined  over  judicial  review  during 


The  Court's  chamber  In  the  State  House  in  Philadelphia,  where  It  sat  in  February,  1791 ,  Office  of  the  Curator,  U.S.  Supreme  Court 
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With  tiie  advent  of  the  "second  American  Revolution  "  when  the  states'- 
rights  Jqffer^  titans  replaced  the  nationalists  in  the  executive  and  legis- 
lative brancfc  Jy  the  federal  judiciary  became  the  bulwark  of  national- 
ism. 


the  course  of  American  history,  the 
First  Congress  faced  more  pressing 
difficulties  in  creating  a  judicial  sys- 
tem from  scratch.  The  system  had 
to  serve  as  a  cement  and  not  a 
solvent  of  the  Union;  it  had  to  dis- 
perse its  courts  among  the  country- 
side and  not  emulate  Westminster 
by  compelling  the  people  to  come 
to  the  capital  for  justice;  it  had  to 
mediate  disputes  largely  without  a 
body  of  law  of  its  own,  for  there 
was  little  legislation  and  the  com- 
mon law  was  not  a  property  of  the 
national  judiciary.  The  First  Con- 
gress did  well;  its  Judiciary  Act  has 
long  been  admired  as  a  remarkably 
effective  response  to  practical 
needs.  Some  of  the  original  law 
remains  in  effect  today. 

The  keystone  of  the  Judiciary  Act 
provided  for  national  courts  in  ad- 
dition to  the  Supreme  Court  which 
the  Constitution  itself  created.  This 
national  court  system,  together 
with  judicial  review  by  the  Supreme 
Court  of  state  court  action  on  mat- 
ters of  federal  concern,  lay  at  the 
center  of  the  conception  of  a  na- 
tional judicial  function.  No  other 
modern  confederation  of  states  has 
established  national  courts  for  trial 
and  intermediate  appellate  review, 
not  even  in  nations  covering  so 
wide  a  territorial  expanse,  as  do 
Australia  and  Canada.The  decision 
of  the  First  Congress  to  afford  such 
national  courts  was  probably  a  re- 
sponse to  the  deficiencies  of  the 
Articles  of  Confederation,  which 
lacked  any  such  system.  The  plan 
devised  by  the  First  Congress  under 
the  leadership  of  Oliver  Ellsworth 
consisted  of  three  judicial  compo- 
nents to  be  administered  by  two 
sets  of  judges.  District  courts  were 
to  be  manned  by  district  judges. 
Circuit  courts  were  to  be  presided 
over  by  a  district  court  judge  and 
one  or  two  Supreme  Court  Justices. 

Since  marine  commerce  was  at 


the  heart  of  the  nation's  economic 
structure,  the  district  courts  were 
given  jurisdiction  over  cases  in  ad- 
miralty, a  body  of  judge-made  law 
common  to  the  United  States,  En- 
gland, and  compatible  with  the  law 
of  most  maritime  nations  of  that 
era.  The  protection  of  internal  but 
interstate  commerce  was  effected 
by  giving  jurisdiction  to  the  federal 
circuit  courts  when  residents  of  dif- 
ferent states  were  involved  in  litiga- 
tion. This  tactic  protected  mer- 
chants and  creditors  from  the 
parochialism  of  state  courts  which 
might  diminsh  their  willingness  to 
engage  in  interstate  trade.  Agam* 
the  applicable  law  was  largely 
judge-made  law  in  the  form  of  the 
common  law  of  the  state  of  trial. 
The  circuit  courts  were  also  given  a 
modest  role  of  appellate  review  of 
district  court  judgments. 

Admiralty  and  maritime  causes, 
and  disputes  between  citizens  of 
different  states,,  formed  the  bulk  of 
the  national  judicial  realm,  al- 
though there  wa5  provision  too  for 
other  areas  such  as  enforcement  of 
national  criminal  iaw,  which  includ- 
ed only  federal  statutory  offenses 
and  not  common-law  crimes.  The 
Supreme  Court  exercised  appellate 
review  of  the  judgments  of  the  low- 
er federal  courts  and  the  highest 
state  courts. 

The  burden  on  Supreme  Court 
Justices,  if  not  on  the  Supreme 
Court  itself,  was  inordinate  because 
of  the  need  for  the  Justices  to  ride 
circuit.  From  the  beginning  the  Jus- 
tices sought  relief  from  some  or  all 
of  their  circuit-riding  duties,  which 
tested  their  endurance  and  capaci- 
ties to  the  limit,  and  made  the  posi- 
tion of  a  Supreme  Court  Justice  less 
than  attractive  to  the  lawyers  of 
greatest  capacity  in  the  new  nation. 
Still,  relief  from  circuit  riding  was 
not  fully  obtained  until  well  into  the 
nineteenth  century. 


With  the  advent  of  the  "second 
American  Revolution,"  when  the 
states'-rights  Jeffersonians  replaced 
th£  nationalists  in  the  executive 
anil  legislative  branches,  the  federal 
judiciary  became  the  bulwark  of 
nationalism.  The  judges  of  the  fed- 
eral courts,  both  in  their  lawmaking 
roles  and  as  administrators  of  the 
national  grand  jury  system,  took 
every  chance  they  got  to  forward 
the  idea  of  centralized  power.  The 
effort  of  the  Jeffersonians  to  reduce 
the  federal  courts'  power  resulted 
in  several  constitutional  crises  but 
did  not  control  the  courts.  Thus,  the 
Federalists  retained  an  imposing 
nationalist  counterforce  against  the 
Jeffersonians  which  helped  shape 
the  new  nation. 

The  origins  of  the  national  judi- 
ciary are  to  be  found  in  the  words 
of  the  Constitution  and  the  Judicia- 
ry Act  of  1789,  but  they  were  only 
adumbrated  there.  Like  the  national 
.cecutive,  if  not  the  national  legis- 
>  rare,  the  national  judiciary  has 
■5T oated  itself  in  its  own  image.  The 
words  of  Thomas  Reed  Powell  de- 
scribing the  development  of  the 
power  of  judicial  review  are  equally 
applicable  to  the  development  of 
the  national  judicial  power  general- 
ly: "Those  of  you  who  recall  how 
Topsy  characterized  her  own  genet- 
ic process  may  no  %  be  offended  if  I 
find  a  similarity  between  her  origin 
and  that  of  what  we  know  as  [the 

judicial  power]        Like  Topsy,  it 

just  'growed.* " 


Philip  B.  Kurland  is  Willtem  R.  Kenan, 
Jr.,  Distinguished  Service  Professor  in 
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is  now  at  work,  with  Ralph  Leaner,  on  a 
collection  of  documents  relating  to  the 
Constitution,  entitled  The  Founders* 
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History  as  Drama: 

The  Consfifufion  in  the  Federal  Theatre 
Project 


by  BARBARA  MELOSH 


Enuring  the  1930's,  constitutional 
1  iissues  assumed  a  prominent 
Proposition,  both  as  a  focus  for 
debate  over  the  New  Deal  and  as 
symbolic  terrain  for  the  struggle  to 
shape  America's  future.  Franklin  D. 
Roosevelt's  broad  reform  program 
raised  troubling  questions  about 
the  scope  of  Presidential  power  and 
the  role  of  the  federal  government 
within  the  constitutional  objective 
"to  promote  the  general  welfare." 
When  the  Supreme  Court  ruled 
against  the  National  Recovery  Act 
and  other  key  New  Deal  programs, 
the  conflict  escalated:  Roosevelt's 
attempts  to  reorganize  the  Supreme 
Court  dramatically  challenged  the 
meaning  of  the  balance  of  power 
mandated  by  the  Constitution.  Less 
familiar,  perhaps,  is  the  contempo- 
rary impact  of  ^?t5s  discussion:  its 
reverberatir: ....  ?  .died  far  beyond 
the  well-to  .  headers  of  political 
life  and  the  arenas  of  government 
and  judiciary.  The  plays  of  the  Fed- 
eral Theatre  Project-a  source  far 
removed  from  the  usual  domains  of 
constitutional  history-reveal  the  in- 
tensity and  significance  of  these 
issues  for  othr^r  Americans  in  the 
thirties.  Making  drama  of  current 
events,  several  of  the  productions 
depicted  the  ongoing  battles  over 
the  New  Deal,  two  plays  and  two 
pageants  took  their  plots  directly 
fhpm  American  history;  in  these,  the 
Constitution  is  cast  as  a  central 
diameter.  Together,  the  plays  offer 
a  ne;w  anglu  oi*  vision  on  the  politi- 
ck and  social  meaning  of  the  con- 

feces. 

The  Federal  Theatre  Project  was 
?Svfcrt  of  What  came  to  be  known  as 
^deral  One,"  the  New  Deal  pro- 
!S[s$m  for  the  arts.  Funded  by  the 
^tetks  Progress  Administration,  the 
FTP  operated  under  WPA  rules  for 
nslte?  agencies.  Ninety  percent  of  its 
c^ej^img  funds  were  reserved  for 
personnel,  and  its  mission  was  to 


employ  theatre  professionals  from 
the  relief  rolls.  Many  of  those  work- 
ing on  the  Project  also  harbored 
hopes  that  it  would  become  a  mod- 
el for  a  national  theatre,  a  dream 
that  collapsed  under  the  intense 
controversy  that  surrounded  the 
project  from  the  start.  In  the  end  it 
was  the  most  short-lived  of  all  the 
arts  projects,  established  in  1935 
and  cut  in  1939  as  the  conservative 
attack  on  the  Hew  Deal  mounted. 

Nonetheless,  the  accomplish- 
ments of  its  brief  existence  were 
considerable.  It  employed  thou- 
sands of  actors  and  other  theatre 
workers  in  a  diverse  array  of  activi- 
ties. It  revived  old  forms  like  vaude- 
ville; innovated  with  new  produc- 
tion techniques;  encouraged 
promising  new  playwrights;  pro- 
duced dramatic  classics,  pageants, 


children's  plays,  foreign-language 
dramas,  and  modern  plays.  Region- 
al theatres  were  organized  in  twen- 
ty-nine states  and  the  District  of 
Columbia,  ranging  from  the  tiny 
thirteen-person  Rhode  Island  unit 
to  New  York's  company,  the  largest 
with  over  five  thousand  employees 
in  1936.  Areas  already  most  active 
in  theatre  naturally  developed  the 
biggest  projects:  New  York,  Califor- 
nia, Illinois  and  Massachusetts  all 
had  troupes  employing  over  a  thou- 
sand people  in  1936.  Everywhere, 
the  Federal  Theatre  expanded  the 
audience  for  drama.  Charging  little 
or  no  admission,  the  productions 
attracted  many  people  who  had 
never  before  seen  a  play.  By  the  end 
of  March,  1939,  attendance  figures 
totaled  more  than  thirty  million. 
The  Federal  Theatre  Project 


An  open  air  production  of  The  Constitution  on  Wall  Street.  Used  with  permission  fror;<  the 
Library  of  Congress  WPA-FTP  collection  st  George  Mason  University  Libraries. 
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In  a  world  ravaged  by  war  and 
depression,  valued  American  in- 
stitutions seemed  newly  fragile; 
and  Americans,  as  ever,  looked  to 
the  Constitution  as  a  mooring. 


pulsed  with  the  energies  of  thirties1 
reform  and  radicalism,  political 
commitments  both  compelled  by 
fear  of  fascism  and  charged  with 
the  optimistic  sense  of  bold  ne  .v 
possibilities.  Hallie  Flanagan,  na- 
tional director  of  the  Project,  de- 
clared that  "the  theater  must  grow 
up,"  engaging  the  critical  issues  of 
modern  life  with  language  and 
forms  suited  to  its  new  subjects. 

Several  FTP  productions  brought 
the  Constitution  to  the  stage.  Of  all 
of  them,  only  two  were  clearly  in- 
tended to  commemorate  the  150th 
anniversary  of  the  drafting  and  rati- 
fication in  1937  and  1938.  The  Con- 
stitutional  Convention,  a  short  his- 
torical pageant,  played  outdoors  on 
Wall  Street  in  September,  1937, 
drawing  curious  crowds.  A  short 
play,  it  nonetheless  reproduced  the 
historic  debates  over  the  Constitu- 
tion in  detail.  Befitting  the  pageant 
style,  actors  delivered  set  pieces 
that  conveyed  the  arguments  of  his- 
torical protagonists.  Arena,  the 
memoir  of  FTP  director  Hallie  Flan- 
agan, lists  another  pageant  titled  A 
Constitutional  Celebration  and 
records  a  single  performance  in 
Philadelphia  on  July  20, 1937;  unfor- 
tunately, the  Federal  Theatre  Pro- 
ject collection  contains  no  records 
on  this  production.  A  full-length 
play,  The  Constitution,  covered  a 
broad  range  of  American  history 
and  rehearsed  the  early  national 
debates  at  length.  In  the  first  ten 
scenes,  the  play  dramatized  the 
growing  conflict  between  the  colo- 
nists and  Great  Britain.  Thirty-four 
more  scenes  then  provided  a  chro- 


Pioneer  men  and  women  settled  the  frontier  as 
comrades,  no  longer  "beaux  and  belies,"  In 
Created  Equal  (Boston  production).  Used  with 
permission  from  the  Library  of  Congress  WPA- 
FTP  collection  at  George  Mason  University 
Libraries. 


nology  of  events  between  1776  and 
the  convei.  ag  of  the  first  Congress 
in  1789.  Although  only  the  script 
survives,  it  seems  likely  that  this 
play  was  also  intended  to  commem- 
orate one  or  more  of  the  several 
anniversaries  of  the  Constitution 
that  occurred  in  the  thirties — the 
opening  of  the  first  Constitutional 
Convention  (May  25, 1787),  the  rati- 
fication (July  2,  1788)  or  the  first 
Congress  and  president  under  the 
new  system  (1789).  Produced  in 
Buffalo,  New  York,  it  was  apparent- 
ly played  as  a  puppet  show  for  high 
school  audiences. 

The  historical  context  of  that  de- 
cade lent  a  new  immediacy  and 
intensity  to  constitutional  issues. 
Shaken  Americans  of  all  political 
persuasions  sought  to  understand 
the  economic  collapse  and  to  re- 
cover the  buoyant  optimism  of  the 
American  dream  of  a  new  society. 
Labor  conflict  at  home  threatened 
the  view  of  an  essentially  classless 


society;  troubled  observers  worried 
that  the  experience  of  depression 
would  replace  the  fabled  hope  of 
upward  mobility  with  the  class  con- 
sciousness of  Europe.  As  economic 
troubles  at  home  undermined  tradi- 
tional American  aspiration,  world- 
wide depression  clouded  the  vista 
of  limitless  frontiers  for  an  expand- 
ing capitalism.  Meanwhile,  Ameri- 
cans who  had  recently  participated 
in  the  devastating  World  War  under 
the  banner  of  the  Progressive  mis- 
sion "to  save  the  world  for  democ- 
racy" regarded  European  affairs 
with  foreboding;  the  rising  tide  of 
fascism  threatened  an  uneasy 
peace.  In  a  world  ravaged  by  war 
and  depression,  valued  American 
institutions  seemed  newly  fragile; 
and  Americans,  as  ever,  looked  to 
the  Constitution  as  a  mooring. 

In  the  FTP  plays,  the  Constitution 
claimed  its  most  prominent  role  in 
the  Living  Newspapers,  documenta- 
ry dramas  that  reflected  both  the 


Masked  figures  represent      Supreme  Court's  distance  from  "the  peqpte"  In  Power  (New  York 
production).  Used  with  permission  from  the  Library  of  Congress  WPA-FXP  collection  at  George 
Mason  University  Libraries. 
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dramatic  innovations  arid  the  char- 
acteristic political  vision  of  the  pro- 
ject. Meticulously  researched,  foot- 
noted, and  accompanied  by 
voluminous  bibliographies,  the 
scripts  were  constructed  from  clip- 
ping files  and  held  to  requirements 
of  journalistic  accuracy.  The  pre- 
sentations brought  an  electrifying 
new  style  to  the.  American  stage. 
Quick  scenes,  stripped  down 
stages,  and  dramatic  lighting  tech- 
niques captured  the  pace  and  inten- 
sity of  twentieth-century  life.  Char- 
acterization was  minimal, 
emphasizing  social  types  rather 
than  individual  personalities;  and 
the  large  casts  of  Living  Newspaper 
productions  filled  the  stages  to  give 
a  sense  of  the  diversity  and  ano- 
nymity of  life  in  a  large  industrial- 
ized society.  Over  the  loudspeaker, 
the  Voice  of  the  Living  Newspaper 
linked  the  scenes  with  connecting 
narrative;  berating,  cajoling  aivi  in- 
structing the  Everyman  characters 
on  stage,  the  Voice  became  a  char- 
acter in  itself. 

Intensely  concerned  with  con- 
temporary problems,  these  plays 
depicted  the  interpretation  of  the 
Constitution  as  a  part  of  current 
conflict  over  the  New  Deal.  As  al- 
lies of  the  New  Deal,  FTP  writers 
often  criticized  the  tradition  of  judi- 
cial review  and  portrayed  both  the 
Supreme  Court  and  the  Constitu- 
tion itself  as  the  tools  of  conserva- 
tives who  would  defend  property 
over  the  "inalienable  rights"  of  per- 
sons that  Jefferson  proclaimed  in 
the  Declaration  of  Independence. 
But  in  other  ways,  the  plays  cele- 
brated the  Constitution,  especially 
the  Bill  of  Rights,  claiming  it  as  a 
mandate  for  the  New  Deal.  The 
document  represented  the  momen- 
tous American  experiment,  the  his- 
torical effort  to  embody  the  prom- 
ise of  democracy  in  political 
institutions.  Even  as  the  produc- 


"3till  Higher  Court/'  from  Injunction  Granted  (Now  York  production).  Used  with  permission  from 
the  Library  of  Congress  WPA-FTP  collection  at  George  M&ston  University  Libraries, 
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tions  took  a  critical  view  of  the 
Constitution,  then,  they  also  sought 
to  defend  the  American  democratic 
tradition  and  to  honor  the  ordinary 
Americans  portrayed  as  its  rightful 
inheritors-  In  the  plays  we  can  read 
one  telling  version  of  the  cultural 
history  of  the  thirties'  reform  and 
radicalism. 

The  playwrights  mined  the  past 
for  the  sources  of  contemporary 
problems,  confident  that  the  "les- 
sons*' of  history  would  make  the 
present  comprehensible  and  point 
the  way  to  a  better  future.  One 
Third  of  a  Nation  traced  the  hous- 
ing crisis  to  a  history  of  land  specu- 
lation and  urban  development  tai- 
lored to  private  profit  rather  than 
public  need.  Power  indicted  utili- 
ties' companies  and  heralded  the 
Tennessee  Valley  Authority,  the 
New  Deal's  solution  for  under- 
served  rural  areas.  Injunction 
Granted  presented  a  sympathetic 
portrait  of  labor  organizing.  Triple- 
A  Plowed  Under  and  Dirt  (the  latter 
never  produced)  probed  farm  prob- 
lems and  New  Deal  responses.  In 
Spirochete  and  Medicine  Show,  the 
Living  Newspapers  proclaimed  that 
citizens'  health  was  the  legitimate 
concern  of  the  state.  Finally,  in  Cre- 
ated Equal,  the  Constitution  itself 
became  the  central  symbol  of  a 
drama  that  considered  "the  birth 
and  growth  of  the  American  spirit/' 

The  Living  Newspapers  all  ex- 
plore the  role  of  the  state  in  mediat- 

/3 


Lag  between  property  rights  and 
public  welfare.  In  One  Third  of  a 
Nation  (1938)  Spirochete  (1938) 
and  Medicine  Show  (1939),  the  ar- 
gument is  indirect.  Opening  with  a 
spectacular  production  in  New 
York,  One  Third  of  a  Nation  also 
played  in  nine  other  cities.  Two 
dramatic  tenement  fires  framed  the 
play;  between  the  opening  scene 
and  the  finale,  the  script  built  a  case 
for  strong  federal  support  and  regu- 
lation of  housing.  Spirochete  ran  for 
38  shows  in  Chicago  and  opened  in 
four  other  cities.  Its  public  health 
message  urged  state  legislation  and 
action  to  control  venereal  disease 
through  education,  mandatory  pre- 
marital examination,  arid  required 
medical  reporting  of  new  cases. 
Medicine  Show,  written  as  the  Fed- 
eral Theatre  Project  struggled  to 
survive  in  Congress,  played  just 
once  (in  revised  form,  it  later 
opened  on  Broadway);  it  was  a 
searching  indictment  of  private 
medicine  and  a  call  for  a  state- 
supported  system.  As  self-con- 
scious arguments  for  social  welfare 
legislation,  the  plays  all  defend  the 
idea  that  the  New  Deal  programs 
lay  within  the  mandate  "to  promote 
the  general  welfare.'* 

Other  Living  Newspapers  con- 
front Constitutional  issues  head  on, 
depicting  court  battles  over  New 
Deal  legislation.  All  criticize  the 
role  of  the  courts,  and  two  directly 
question  the  legitimacy  of  judicial 

this  Constitution 


The  Constitution  represented  the 
momentous  American  experi- 
ment, the  historical  effort  to  em- 
body the  promise  of  democracy  in 
political  institutions. 


review  itself.  Posing  the  common 
welfare  over  the  rights  of  property, 
the  Living  Newspapers  criticize  the 
prerogatives  of  employers  and  own- 
ers, and  invoke  the  legislatures  and 
courts  in  defense  of  majority  rights. 
All  emphasize  that  the  will  of  the 
people  is  the  final  arbiter  in  social 
conflicts:  government  maintains  its 
legitimacy  only  insofar  as  it  embod- 
ies popular  will 

Power  opened  in  February  1937 
and  played  for  ninety-nine  perfor- 
mances in  New  York;  FTP  units  in 
Chicago,  San  Francisco,  Seattle  and 
Portland,  Oregon  also  mounted  pro- 
ductions of  the  play.  The  first  scene 
showed  a  blackout,  dramatizing  the 
many  uses  of  electricity  and  the 
interdependence  of  citizens  in  ur- 
ban communities.  Historical  scenes 
of  discovery  and  invention  empha- 
size the  liberating  potential  of  pow- 
er. But  entrepreneurs  soon  claim 
control  over  the  development  and 
distribution  of  this  resource,  rob- 
bing the  people  of  their  rightful 
inheritance.  Power,  which  should 
be  "the  slave  of  humanity,"  has 
been  appropriated  by  a  few  who 
have  made  consumers  into  "the 
slaves  of  monopoly."  Consumer 
suits  opposing  rate  increases  fail; 
the  courts  affirm  the  companies' 
right  to  set  rates.  Public  ownership 
promises  a  more  just  order.  With 
the  Tennessee  Valley  Authority, 
lights  go  on  in  rural  America,  long 
ignored  by  private  utilities'  compa- 
nies. 

The  final  scenes  showed  the  em- 
battled TVA  in  the  Supreme  Court. 
Written  in  1937,  the  script  cele- 
brates the  victory  of  TVA  in  an 
initial  ruling,  a  narrow  decision  that 
allowed  construction  to  continue 
on  one  contested  dam.  But  then  an 
added  scene  reports  that  the  pro- 
gram is  meeting  new  opposition; 
private  companies  charge  that  the 
TVA  violates  legal  standards  of  fair 
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competition.  Dramatizing  the  con- 
tinuing suspense,  Power  ended  with 
a  giant  question  mark  projected 
onto  a  backdrop. 

The  device  used  to  represent  the 
Court  cast  doubt  on  the  legitimacy 
of  judicial  review  through  ridicule 
and  caricature.  Performance  photo- 
graphs show  large  masks  of  the 
Nine  Old  Men.  Their  sour  expres- 
sions, wrinkled  countenances,  and 
downturned  features  suggest  the 
judges'  lack  of  empathy  with  ordi- 
nary people.  The  masks  themselves 
provide  a  sense  of  social  distance, 
an  effect  heightened  by  staging  that 
places  the  large  heads  behind  and 
above  the  assembled  crowd.  Even 
though  the  play  ends  with  a  condi- 
tional victory  for  the  TVA,  the  Su- 
prerr Court  comes  across  as  an 
uftr:  Maole  instrument,  unrespon- 
sive to  popular  will.  An  earlier 
scene  affirms,  "The  government  is 
the  people";  but  the  play  ends  on  a 
note  of  doubt:  will  the  Court  act  in 
the  public  interest?  Written  in  the 
midst  of  Roosevelt's  court-packing 
campaign,  Power  seems  to  lend 
support  to  his  effort  to  create  a 
more  sympathetic  Supreme  Court. 

The  criticism  of  judicial  review, 
implicit  in  Power,  is  extended  in 
Injunction  Granted  (1936).  The 
third  Living  Newspaper,  the  play 
was  popular  with  New  York  audi- 
ences though  its  strident  rhetoric 
drew  Hallie  Flanagan's  disapproval. 
The  script  offers  a  sweeping  pano- 
rama of  American  labor  history,  be- 
ginning with  the  story  of  seven- 
teeth-century  indentured  servants 
and  slaves  and  ending  in  a  trium- 
phant pageant  of  industrial  union- 
ism. The  twenty-eight  scenes  cover 
a  dizzying  array  of  legislative  and 
judicial  decisions  concerning  the 
conflict  between  labor  and  capital. 
Hopeful  immigrants,  lured  by  the 
promise  of  "bread  and  freedom  in 
America,"  soon  discover  a  grimmer 
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reality  of  hard  work  and  harsh  con- 
ditions. Their  disillusionment  fuels 
resistance,  but  these  heroic  efforts 
are  repeatedly  crushed  in  one  gen- 
eration after  another.  An  early 
scene  dramatizes  an  1806  court  bat- 
tle: Philadephia  shoemakers  are  in- 
dicted for  criminal  conspiracy  for 
trying  to  organize.  The  words  of 
reformer  Frances  Wright  convey 
one  theme  of  the  script:  "This  is  a 
war  of  class,  and  . . .  this  war  is 
universal!" 

Three  scenes  show  court  or  legis- 
lative decisions  portrayed  as  partial 
victories  for  working  men  and 
women.  In  i{  Commonwealth  vs. 
Hunt,  1840"  (scene  7),  the  Supreme 
Court  defends  the  right  of  combina- 
tion. Two  jubilant  onlookers  exult, 
"The  first  time  in  history!  Say,  it 
practically  admits  that  unions  got  a 
right  to  exist!"  "Injunction  Grant- 
ed" (scene  20)  announces  many  rul- 
ings that  support  employers  against 
workers,  but  ends  by  announcing 
labor's  triumph,  the  Norris-LaGuar- 
dia  Act.  The  script  explains  that  the 
legislation  outlaws  yellow-dog  con- 
tracts (employment  conditional  on 
workers'  agreeing  to  stay  out  of 
unions)  as  violations  of  the  consti- 
tutional right  to  freedom  of  associa- 
tion. William  Green,  head  of  the 
American  Federation  of  Labor,  ap- 
pears in  the  play  to  proclaim:  "As  a 
result  of  the  enactment  of  this  legis- 
lation the  word  'freedom'  would 
take  on  a  new  meaning,  and  the  Bill 
of  Rights  would  have  added  signifi- 
cance for  all  classes  of  labor."  But 
the  new  legislation  is  weak:  em- 
ployers quickly  find  that  the  courts 
are  still  willing  to  issue  ii\junctions 
against  labor  organizers.  Dramatiz- 
ing the  National  Recovery  Act,  the 
script  quotes  General  Hugh  S.  John- 
son as  he  defends  the  right  to 
strike;  but  the  next  scene  exposes 
him  as  an  undependable  ally,  vehe- 
mently opposed  to  the  1934  San 
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Francisco  general  strike.  A'i  best, 
the  play  suggests,  legislative  initia- 
tives and  court  ruKngs  are  uncer- 
tain aids  in  labor's  quest  for  jiisticu. 

In  scene  after  scene,  Inu  nction 
Granted  shows  court  decisions 
weighted  in  favor  of  the  owners  of 
capital.  The  play  dramatizes  the  use 
of  the  Sherman  Anti-Trust  Act  to 
curb  union  organizing,  portraying 
Grover  Cleveland's  arrest  of  Eu- 
gene Debs  in  the  1894  Pullman 
strike.  In  the  next  scene,  two  work- 
ers discuss  the  injunction.  In  a  com- 
mon J«iTr?ng  Newspaper  device,  the 
play's  version  of  the  truth  is  spoken 
by  the  naive  worker,  who  has  the 
unclouded  perception  of  political 
innocence.  As  his  savvy  friend  ex- 
plains the  arbitrary  procedure  of 
arrest  by  injunction,  the  innocent 
replies  incredulously,  "Without  trial 
by  jury?"  and  his  educator  solemnly 
emphasizes,  "Without  trial  by  jury." 
The  narrative  reveals  the  signifi- 
cance of  the  Debs  case,  depicting 
the  courts  as  they  justify  a  series  of 
temporary  injunctions  against 
unions  (1922)  on  the  basis  of  this 
precedent.  The  set  for  this  scene 
effectively  conveys  the  message  of 
judicial  indifference  to  working 
people.  Cut-out  desks  occupy  dif- 
ferent levels  of  the  stage;  they  are 
marked  "lower,"  "higher,"  "still 
higher,"  and  "highest"  court.  At 
each  level,  bored  or  snoring  judges 
grant  injunctions  without  even  lis- 
tening to  the  evidence,  A  later 
scene,  rverly  choreographed,  re- 
inforces ihe  message:  judges  toss 
around  a  large  ball  labeled  "IN- 
JUNCTION." 

The  finale  brings  the  argument 
up  to  the  present.  Astounded  laun- 
dry workers  get  the  news  of  the 
passage  of  a  minimum  wage  law  in 
New  York;  but  the  employers  imme- 
diately challenge  it  and  the  court 
strikes  it  down  for  interfering  with 
individual  contractual  rights.  The 


in  iripto  A  Plowed  Under,  rural  and  urban  dwolltro  unite  to  form  a  Farmer-Labor  party  against  the 
bat^'-ap  of  &  monumental  farmer  (New  York  production.)  Used  with  permission  from  the  Library 
of  Congress  WPA-FTP  collection  at  George  Mason  University  Libraries. 


National  Labor  Relations  Act  meets 
the  same  resistance  from  the  judi- 
ciary. Reviewing  this  history,  work- 
ers agree  that  conditions  must 
change,  but  that  legislation  and 
court  decisions  will  not  be  the 
source  of  justice.  "Then  the  answer 
is  in  ourselves.  In  you  ...  in  me.  All 
workers  must  be  brought  into 
unions."  The  play  ends  with  a 
speech  from  John  L.  Lewis,  head  of 
the  new  Congress  of  Industrial  Or- 
ganizations, and  a  stage  full  of  men 
and  women  carrying  the  banners  of 
different  CIO  unions  celebrates  the 
emerging  power  of  organized  labor. 

Triple-A  Plowed  Und#r  explores 
production  and  distribution  in  agri- 
culture from  the  point  of  view  of 
the  struggling  farmer.  Early  scenes 
sketch  the  inflation  and  overpro- 
duction of  World  War  I,  followed  by 
collapsing  markets  in  the  twenties. 
"Vicious  Circle"  emphasizes  the 
devastating  impact  of  agricultural 
depression  on  the  whole  economy. 
In  the  next  scene,  farmers  fight 
back.  The  script  sympathetically 
presents  farmers  dumping  milk  and 
burning  wheat  to  protest  low 
prices,  and  shows  neighbors  resist- 
ing foreclosure  by  buying  out  the 
banks  in  penny  auctions. 

Like  Injunction  Granted^  Triple- 
A  Plowed  IThcter  portrays  class  divi- 
sions as  a  fundamental  threat  to 
democratic  ideals.  In  one  scene,  an 
elegantly  dressed  couple  dines  in 
an  expensive  restaurant;  the  man 
boasts  of  his  investments  and 
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promises  his  pampered  companion 
a  new  car  and  a  sable  coat.  On  the 
other  side  of  the  stage,  a  shabbily 
dressed  man  tries  to  buy  a  bowl  of 
oatmeal  at  a  lunch  counter,  but  is 
turned  away  hungry.  In  a  parallel 
scene  played  later,  one  half  of  the 
stage  is  a  drab  farmhouse  living 
room.  The  farmwife's  mother  is  dy- 
ing, dust  blows  outside,  food  is 
scarce.  The  heavy-hearted  farmer 
goes  outside  to  shoot  his  favorite 
horse  to  make  soup  for  the  sick 
woman.  In  pantomime  on  the  other 
side  of  the  stage,  a  fat  woman, 
laden  with  jeweliy  and  using  a  lor- 
gnette, disdains  the  offerings  of  an 
obsequious  waiter.  Finally  she  ac- 
cepts a  roast  pig.  The  playwright 
notes  in  parentheses,  "I  think  the 
audience  will  get  that  this  matches 
her  own  piggishness."  These  juxta- 
positions condemn  the  injustice  of 
class  privilege  in  a  dramatic  rheto- 
ric that  implicitly  calls  for  redistri- 
bution of  v/ealth. 

In  its  central  message,  the  play 
seeks  to  undermine  both  passive 
acceptance  of  inequality  and  pas- 
sive dependence  on  established  au- 
thority. The  New  Deal  appears  as 
well-intentioned  but  often  ineffec- 
tual against  powerful  vested  inter- 
ests. The  play  renders  a  harsher 
judgment  on  the  judiciary.  Implaca- 
ble opponents  of  the  New  Deal,  the 
courts  have  betrayed  their  trust  as 
the  representatives  of  justice. 

Triple-A  (The  Agricultural  Ad- 
justment Act)  is  shown  as  a  partial 

this  Constitution 


solution  for  farm  problems.  Hemy 
A.  Wallace,  Secretary  of  Agricul- 
ture, is  the  hero  of  the  play;  the 
script  approvingly  quotes  his  inter- 
pretation of  the  crisis.  "As  our  eco- 
nomic system  works,  the  greater 
the  surplus  of  wheat  on  Nebraska 
farms,  the  larger  are  the  breadlines 
in  New  York  City."  But  the  New 
Deal  alone  cannot  remedy  the  ills  of 
farm  depression.  The  script  goes  on 
to  depict  a  farmer  buying  a  shirt 
with  the  money  he  has  received  for 
not  growing  wheat,  only  to  find  that 
clothing  prices  have  gone  up  be- 
cause of  cotton  price  supports.  In 
another  scene,  a  farmer  rebuffs 
sharecroppers  who  try  to  claim 
their  share  of  the  allowance.  In  the 
cities,  rising  meat  prices  spark  a 
consumer  boycott.  Meanwhile, 
many  still  go  hungry. 

The  judiciary  eviscerates  even 
the  faltering  and  imperfect  justice 
of  the  New  Deal.  In  a  climatic 
scene,  the  Supreme  Court  holds  Tri- 
ple-A unconstitutional.  The  script 
uses  the  language  of  Earl  Browder, 
head  of  the  Communist  Party-USA, 
to  challenge  judicial  review.  "The 
reactionaries  seek  to  turn  both 
tAmericanism'  and  the  Constitution 
into  instruments  of  reaction,  but 
neither  of  these  things  belong  [sic] 
to  them.  Nowhere  does  the  Consti- 
tution grant  the  Supreme  Court 
power  over  Congress,  but  it  does 
make  Congress  the  potential  mas- 
ter of  the  Supreme  Court.  I  repeat, 
the  Constitution  of  the  United 
States  does  not  give  the  Supreme 
Court  the  right  to  declare  laws 
passed  by  Congress  unconstitution- 
al." Thomas  Jefferson  provides  a 
more  traditional  authority  for  the 
scene;  the  script  also  quotes  him,  to 
affirm  that  the  ultimate  arbiter  is 
neither  Congress  nor  the  Supreme 
Court,  but  the  people.  The  scene 
calls  for  a  constitutional  conven- 
tion. The  Voice  of  the  Living  News- 


paper intones,  "Farmers  voted,  by 
more  than  six  to  one,  for  continu- 
ance of  Triple-A."  A  crowd  gathers 
to  discuss  the  Court's  decision;  in 
angry  murmers,  some  complain 
that  it  does  not  represent  the  popu- 
lar will.  In  defense  of  the  Court,  one 
man  muses,  "They  say  the  people 
wrote  the  Constitution  . . .  ",  but  an- 
other cuts  him  off  brusquely:  'Them 
people  have  been  dead  a  long  time." 
The  Court's  betrayal  is  complete  in 
scene  23,  "The  Big  Steal,"  which 
reports  the  later  decision  that  held 
processing  taxes  for  AAA  unconsti- 
tutional and  ordered  the  levies  re- 
turned. The  title  of  the  scene  comes 
from  Wallace's  denunciation  of  the 
decision  as  "probably  the  greatest 
legalized  steal  in  American  history." 

Many  scenes  urge  direct  action 
as  the  only  effective  response  and 
as  the  authentic  expression  of  dem- 
ocratic will.  An  early  segment  por- 
trays Milo  Reno's  farm  holiday  as  a 
promising  movement  that  compro- 
mised too  readily.  The  play  ap- 
plauds various  grass-roots  organi- 
zations of  small  farmers,  quoting 
the  Secretary  of  the  Farmers'  Na- 
tional Relief  Conference  who 
praises  the  "  . . .  real  dirt  farmer  . . . 
He  has  taken  matters  in  his  own 
hands  because  he  knows  that  no 
one  else  can  do  the  job  as  well  as  he 
can."  The  finale  underscores  the 
message.  Against  a  silhouette  of  a 
farmer  of  heroic  scale,  farmers  and 
urban  dwellers  gather  to  form  a 
Farmer-Labor  Party,  and  the  people 
prepare  to  reclaim  their  govern- 
ment. 

The  unproduced  Dirt  endorses 
direct  action  in  a  polemical  scene 
that  shows  the  people  educating 
the  judiciary.  This  play  dramatizes  a 
farmers'  revolt  not  mentioned  in 
Triple-A  Ptowed  Under,  the  1933 
incident  in  LeMars,  Iowa,  where  a 
masked  group  of  farmers  threat- 
ened to  lynch  Judge  Charles  C. 


Bradley  in  an  effort  to  force  him  to 
stop  signing  foreclosures.  The 
script  deliberately  challenges  defer- 
ence to  authority  for  its  own  sake, 
endorsing  rebellion  when  law  fails 
to  embody  popular  will.  In  the 
courtroom,  the  judge  provokes  the 
angry  petitioners  by  ordering  them 
to  stop  smoking  and  to  remove 
their  hats  in  "his"  courtroom.  The 
defiant  farmers  retort,  "Th'  hell  it's 
your  courtroom!  We  built  it  with 
our  tax  money  ...  or  our  fathers 
did!"  When  the  judge  equivocates 
on  the  petition  to  stop  foreclosures, 
the  farmers  forcibly  remove  him  to 
a  country  road,  where  their  harsh 
words  and  rough  handling  of  the 
unyielding  judge  proceed  to  a 
threat  of  lynching.  The  judge  repre- 
sents the  claims  of  traditional  au- 
thority and  the  rule  of  law.  He  prays 
for  the  farmers,  a  gesture  they  re- 
buff, and  refuses  to  yield  in  defense 
of  his  oath  of  office:  he  is  sworn  to 
uphold  the  law,  and  foreclosures 
are  legal.  At  a  stalemate,  the  farm- 
ers finally  back  off;  one  even  offers 
to  drive  the  judge  home.  Though  he 
has  not  given  in,  the  judge  is  shaken 
and  humbly  acknowledges  the 
farmers'  perspective  on  the  law. 
Declining  the  ride,  he  says,  "No 
thanks.  I'll  walk.  I  want  to  think  this 
out.  Maybe  the  bench  isn't  so  sa- 
cred . .  .  after  all"  [ellipses  and  em- 
phasis in  original]. 

John  Hunter  Booth's  Created 
Equal  (1938)  opened  in  Salem,  Mas- 
sachusetts and  played  in  Newark, 
New  Jersey,  Springfield,  Mass.,  and 
Boston.  Taking  its  title  from  the 
Declaration  of  Independence,  the 
drama  contrasts  Jeffersonian  natu- 
ral rights  with  Hamiltonian  concern 
for  order  in  a  straightforward 
Beardsian  interpretation  of  the 
Constitution.  Booth's  preface  to  the 
script  explains  his  revisionist  view: 
"The  Declaration  of  Independence 
promised  equality.  The  Constitution 


Created  Equal  illustrates  the  thirties1  intense  concern  with  the  meaning 
and  realization  of  democratic  promise,  and  the  importance  of  tfie  Con- 
stitution as  symbol  and  structure  for  Americans  duHng  the  depression. 


established  a  propertied  class. 
Amendments  to  the  Constitution 
are  slowly  fulfilling  the  promise  of 
the  Declaration."  The  wide-ranging 
script  interprets  American  history 
through  this  lens.  Early  scenes  dra- 
matize the  years  of  the  Articles  of 
Confederation,  elite  pressure  for  a 
stronger  federal  government,  the 
debates  over  writing  and  ratifying 
the  Constitution,  the  designing  of 
the  Bill  of  Rights.  The  dramatic 
tension  of  the  play  comes  from  the 
depiction  of  a  growing  threat  to 
democratic  promise:  The  Constitu- 
tion places  property  over  liberty; 
slavery  poisons  national  life;  "this 
dollar  civilization"  compromises 
the  frontier  spirit  Constitutional 
amendments  offer  a  gleam  of  hope. 
The  play  celebrates  the  Thirteenth, 
Fourteenth,  and  Fifteenth  Amend- 
ments abolishing  slavery  and  guar- 
anteeing the  rights  of  free  blacks, 
and,  in  several  variant  versions,  the 
script  depicts  women's  suffrage  as 
a  victory  for  democracy* 

Booth  floundered  for  an  appro- 
priate ending.  Extant  scripts  in  the 
Federal  Theatre  Project  archives 
contain  final  scenes  that  vary  con- 
siderably in  tone  and  content,  and 
internal  reports  commenting  on 
earlier  scripts  suggest  that  still  oth- 
er versions  existed.  The  New  Jersey 
script,  the  most  didactic,  gives 
pointed  speeches  to  the  Voice  of 
the  Living  Newspaper  throughout 
and  emphasizes  the  Declaration  of 
Independence;  a  recurring  refrain 
warns,  "Men  aren't  free  by  merely 
saying  so."  Its  economic  interpreta- 
tion is  the  most  explicit.  For  exam- 
ple, this  announcement  prefaces  a 
scene  of  the  Gettysburg  Address: 
"A  Truth  isn't  self-evident  by  mere- 
ly saying  so.  One  truth  for  the  peo- 
ple * . .  another  for  the  men  of  land 
and  money.  In  1861  we  again  fought 
a  war  to  maintain  a  united  nation 
under  tyranny  of  land  and  money — 


or  a  self-evident  truth  of  the  peo- 
ple" [ellipses  original].  But  the  end- 
ing is  mild,  endorsing  the  Works 
Progress  Administration  as  "the 
voice  of  the  American  people"  and 
"the  vanguard  of  the  new  econo- 
my." The  musical  finale,  "This  is  the 
Song  of  the  People,"  proclaims  so- 
da, welfare  as  the  mandate  of  the 
Founders,  an  interpretation  which 
would  probably  have  come  as  a 
surprise  to  them: 

. . .  Democracy  is  not  a  word, 
it  means  work  and  food. 
And  schools  for  our  kids. 

A  place  when  we're  old  and  care 

when  we're  sick. 

To  build  for  all  men,  than  no  man 

may  need, 

This  is  democracy. 

That  we  the  people  build  . . . 

In  another  script,  marked  "Final 
Version"  in  pencil,  a  crowd  in  a 
breadline  discusses  the  depression; 
the  speakers  castigate  themselves 
for  allowing  the  rich  to  run  the 
government.  WPA  workers  call 
themselves  "the  new  pioneers," 
part  of  "the  new  order  of  things  that 
places  human  welfare  before  cash 
dividends,"  as  "First  Laborer" 
notes,  "Sort  of  trying  to  make  good 
the  promise  of  the  Declaration." 
The  last  speeches  underscore  the 
message  of  the  earlier  Gettysburg 
scene  in  the  call  to  action:  "Now- 
before  it's  too  late!  Let  us  reaffirm 
to  a  world  turning  to  tyranny;" 
(crowd):  "That  government  of  the 
people,  by  the  people,  and  for  the 
people,  shall  not  perish  from  the 
earth!" 

Booth's  uncertainty  about  the 
promise  of  the  New  Deal  comes 
through  in  yet  another  script,  also 
labeled  "Final  Version."  In  this  play, 
the  last  scene  directs  actors  to 
"make  a  lot  of  vague,  meaningless 
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motions  with  their  tools"  as  panto- 
mime of  WPA  work.  The  first  work- 
er explains  to  the  audience,  "This 
expedient,  this  sop  to  idle  millions, 
is  not  the  answer."  The  group 
choruses,  "No,  it's  a  compromise." 
The  leader  replies,  "And  compro- 
mise we  longer  cannot  ...  In  1776 
equality  was  promised."  The  chorus 
affirms,  "It's  written  in  our  Declara- 
tion," and  the  leader  cries,  "A 
Pledge  that  is  made  should  be  re- 
deemed." The  last  lines,  spoken  di- 
rectly to  the  audience,  exhort  the 
listeners'  participation.  "...  Make 
good  the  promise.  For  you  are  the 
People  and  the  People — You! 
Come!  Say  it  with  me— (points  to 
audience)  You  and  You  and  You,  I 
am  the  People  and  the  People  Me!" 

Contemporary  response  to  the 
play  gives  a  sense  of  the  controver- 
sy surrounding  the  Federal  Theatre 
Project,  particularly  these  Living 
Newspapers.  The  Boston  Christian 
Science  Monitor  in  June,  1938, 
praised  the  play's  revisionist  view: 
"Many  spectators  will  doubtless  get 
a  new  notion  of  history,  for  the 
telling  differs  materially  from  that 
of  the  school  textbooks.  It  contains 
less  of  illusion  and  whitewashing, 
more  of  realism.  For  that,  it  should 
he  welcomed  . . .  the  play  makes  it 
clear  that  the  battle  for  democracy 
has  not  been  won  yet.  Is  this  sub- 
versive doctrine?"  In  a  more  skepti- 
cal vein,  another  reviewer  wrote  in 
the  Boston  Globe,  "...  This  may  be 
termed  a  vivid  dramatization  of  his- 
tory. On  the  other  hand  it  is  proba- 
bly no  more  complete  a  picture  of 
the  American  past  than  the  rose- 
colored  spectacles  method." 

In  Springfield,  Massachusetts,  an 
energetic  publicity  man  promoted 
the  drama  as  a  celebration  of  Amer- 
ica. With  more  enthusiasm  than  ac- 
curacy, he  declared  that  "The  plot 
is  based  entirely  on  the  Constitu- 
tion, laying  special  emphasis  on  the 
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fact  that  'all  men  are  Created 
Equal.'  "  He  assured  potential  audi- 
ences, "there  is  no  political  propa- 
ganda, no  Communistic  or  Socialis- 
tic tendencies  or  trends  involved, 
and  it  is  historical  only,"  hastening 
to  add,  "histoiy  in  the  form  of  inter- 
esting entertainment,  neither  dull 
nor  dry,  but  veiy  pleasing."  A  pa- 
rade featuring  seven  drum-and-bu- 
gle  corps  led  the  way  through  town 
to  the  first  performance;  promo- 
tional banners  read,  "Restore  Your 
Faith  in  America,  see  Created 
Equal.'1  But  despite  the  vigorous 
advertising,  the  play  received  tepid 
reviews.  One  reviewer  thought  it 
was  mere  historical  pageantry;  the 
other,  from  the  Springfield  Daily 
Republican  (May  25,  1938),  de- 
scribed its  "socialist  preaching" 
and  "laudatory"  attitude  toward  the 
New  Deal. 

In  New  Jersey,  the  actors  them- 
selves split  over  the  play.  The  con- 
servative Veterans  of  the  Theater 
League  denounced  it  as  subversive, 
citing  its  deliberate  emphasis  on 
crowds  and  slight  attention  to  the 
Great  Men  of  American  history. 
Others  in  the  New  Jersey  unit  de- 
fended the  script  and  demanded 
that  the  play  go  on.  Unfortunately 
no  records  of  this  performance  re- 
main; the  account  of  the  controver- 
sy comes  from  Arena.  Flanagan 
writes  that  the  New  Jersey  protes- 
tors reported  the  play  to  the  Dies 
Committee,  and  the  hearings  on  the 
Investigation  of  UnAmerican  Prop- 
aganda Activities  contain  a  brief 
discussion  of  Created  Equal. 

The  play  illustrates  the  thirties' 
intense  concern  with  the  meaning 
and  realization  of  democratic  prom- 
ise, and  the  importance  of  the  Con- 
stitution as  symbol  and  structure 
for  Americans  during  the  depres- 
sion. Thpugh  Created  Equal  was 
produced  in  1938,  the  150th  anni- 
versaiy  of  the  ratification  of  the 
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Constitution,  nothing  in  the  scripts, 
production  records,  or  reviews  indi- 
cates that  it  was  part  of  a  self- 
conscious  commemoration  of  that 
historical  event.  The  only  allusion 
to  the  anniversary  appears  in  the 
purple  prose  of  the  irrepressible 
Springfield  publicity  man,  Robert  V. 
Johnston,  who  wrote,  "It  is  un- 
doubtedly the  consensus  of  opinion 
that  the  presentation  of  this  play  at 
this  particular  time  is  more  than 
opportune  and  is  probably  timed 
so,  with  the  re-enactment  of  the 
deeds  accomplished  by  our  forefa- 
thers, and  the  trying  times  thru  [sic] 
which  they  lived,  that  our  faith  in 
America  may  be  reborn,  and  the 
love  of  our  country  remain  unsha- 
ken." The  passive  voice,  over-insis- 
tent emphasis,  and  uncharacteristic 
qualifier  "probably"  all  suggest  that 
the  idea  of  a  commemoration  exist- 
ed only  in  Johnston's  fertile  imagi- 
nation. Instead,  in  Created  Equals 
as  in  other  Living  Newspapers,  the 
Constitution  assumed  a  role  not  as 
historical  artifact  but  as  a  docu- 
ment with  vital  relevance  to  Ameri- 
ca's present  and  future. 

Nor  was  Booth's  revisionist  view 
simply  an  aberration.  The  Buffalo 
play,  The  Constitution,  contains 
many  similar  elements.  Though 
Flanagan's  Arena  indicates  that  it 
was  produced  as  a  puppet  show  for 
high  school  audiences,  suggesting 
that  it  was  probably  part  of  a  con- 
stitutional commemoration,  the 
script  itself  is  clearly  modeled  after 
a  Living  Newspaper.  The  short 
scenes  portray  histoiy  in  a  series  of 
dramatic  vignettes  with  connecting 
narration  supplied  by  the  "Voice  of 
the  Living  Newspaper."  Less  wide- 
ranging  in  its  historical  scope  and 
more  understated  in  its  rhetoric, 
the  piety  nonetheless  sets  forth  a 
Beardsian  interpretation.  Like  Cre- 
ated Equal,  Injunction  Granted^ 
and  One  Third  of  a  Nation,  the  play 


opens  with  a  scene  that  dramatizes 
the  promise  of  America;  hopeful 
sailors  dream  of  "land  and  free- 
dom" iu  the  new  country.  Subse- 
quent vignettes  celebrate  popular 
revolts  against  arbitrary  rule, 
whether  imposed  by  the  imperial 
British  or  the  colonial  elite.  Scene 
10  matter-of-factly  proclaims,  "the 
colonists  divide  on  class  lines";  the 
play  shows  farmers,  artisans,  and 
small  businessmen  as  one  group 
united  by  common  interests  against 
a  dominant  elite  of  large  landown- 
ers, merchants,  lawyers  and  specu- 
lators. 

Making  common  cause  against 
British  excesses,  Americans  fall 
into  new  divisions  after  the  Revolu- 
tion. The  play's  argument  becomes 
confused  here.  A  number  of  scenes 
suggest  that  government  under  the 
Articles  of  Confederation  was  inef- 
fectual; various  interest  groups  im- 
plore a  paralyzed  Congress  to  do 
more.  But  as  the  Constitutional 
Convention  frames  a  stronger  cen- 
tral government,  the  same  constitu- 
encies protest  that  the  new  plan  is 
undemocratic.  The  Federalists  re- 
ceive a  uniformly  bad  press:  the 
script  indicts  them  for  the  sub- 
stance of  their  plan;  for  the  secrecy 
of  the  Constitutional  Convention; 
and  for  coercion  and  assorted  dirty 
dealings  in  the  fight  for  ratification. 
In  scenes  that  sympathetically  por- 
tray popular  resistance  to  the  rati- 
fication, anti-Federalist  farmers 
condemn  the  "Rich  Man's  Constitu- 
tion." In  the  last  minute  the  true 
defenders  of  democracy  recover 
the  initiative:  the  ending  celebrates 
the  compromise  that  incorporated 
the  Bill  of  Rights  into  the  Constitu- 
tion. 

In  these  plays,  the  Constitution 
was  a  symbol  with  complex  mean- 
ing. On  the  one  hand,  it  represented 
the  political  structure  as  it  was,  a 
histoiy  and  current  reality  viewed 
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The  Bill  of  Rights,  seen  as  preserving  the  Jeffersonian  values  of  the  Dec- 
laration of  Independence,  was  repeatedly  invoked  and  affirmed  in  plays 
that  celebrated  the  American  experiment  in  democracy. 


critically  in  the  documentary  plays. 
Often  the  courts,  the  legislature, 
and  the  executive  branch  were  por- 
trayed as  captives  of  special  inter- 
ests, "slaves"  to  capital;  and  the 
Constitution,  which  embodies  rep- 
resentative government  rather  than 
direct  democracy,  often  stood  for 
what  had  gone  wrong  with  Ameri- 
ca. On  the  other  hand,  the  Ml  oi 
Rights,  seen  as  preserving  the  Jef- 
fersonian values  of  the  Declaration 
of  Independence,  was  repeatedly 
invoked  and  affirmed  in  plays  that 
celebrated  the  American  experi- 
ment in  democracy.  Though  the  Liv- 
ing Newspapers  were  often  sharply 
critical,  their  rhetoric  was  never 
couched  in  the  language  of  alien- 
ation. Rather,  the  plays  criticized 
the  disenfranchisement  of  ordinary 
men  and  women  and  called  for  a 
more  directly  responsive  govern- 
ment. The  dramas  directly  ad- 
dressed the  issue  of  twentieth-cen- 
tury political  alienation,  challenging 
Americans  to  shake  off  helpless- 
ness and  passivity,  to  understand 
their  history,  to  take  responsibility 
for  their  futures.  Beset  on  all  sides 
by  evidence  of  the  overwhelming 
problems  of  mass  society,  the  Liv- 
ing Newspapers  reconstructed  an 
ideal  of  democracy  that  resembled 
the  direct  government  of  the  town 
meeting. 

These  interpretations  did  not  go 
unchallenged.  The  Living  Newspa- 
pers were  the  most  highly  visible  of 
all  the  Federal  Theatre  Project  pro- 
ductions, both  because  of  their  dra- 
matic innovations  and  because  of 
their  contemporary  subject  matter. 
Making  drama  of  current  events, 
the  plays  brought  new  life  to  the- 
atre but  also  took  the  Project  alon£ 
a  risky  political  course.  The  Living 
Newspapers  could  not  have  been 
done  if  the  official  mandate  of  ob- 
jectivity had  been  strictly  observed; 
writing  plays  demands  selection 


and  arrangement  of  materials,  a 
process  which  in  itself  imposes  an 
implicit  interpretation  on  the  sub- 
ject. Committed  to  an  art  that  spoke 
to  contemporary  issues,  Flanagan 
inevitably  ran  aground  on  questions 
of  the  proper  role  of  a  federally 
funded  theatre.  Conservative  critics 
of  the  New  Deal  resented  the  Living 
Newspapers  as  propaganda  for 
Roosevelt.  Others  charged  that  the 
plays  went  beyond  the  politics  of 
the  New  Deal  to  preach  socialism 
or  communism.  And  meanwhile, 
Communist  Party  members  them- 
selves sometimes  found  the  Living 
Newspapers  too  vague  and  concil- 
iatory; for  example,  the  Daily 
Worker  criticized  Injunction 
Granted  because  the  finale  champi- 
oned labor  unions  unstead  of  call- 
ing for  a  workers*  party.  The  House 
Select  Committee  to  Investigate 
UnAmerican  Propaganda  Activities 
had  the  last  word.  Among  the  plays 
they  challenged  were  One  Third  of 
a  Nation,  Medicine  Show,  Power, 
Triple-A  Plowed  Under  and  Great- 
ed  Equal.  The  investigation  made 
the  Federal  Theatre  politically  un- 
touchable; when  the  New  Deal  ran 
into  growing  opposition  in  Con- 
gress, this  program  was  one  of  the 
first  to  be  traded  off  as  New  Dealers 
scrambled  to  hold  together  a  crum- 
bling coalition. 

The  politics  of  the  Federal  The- 
atre Project,  seen  in  its  depictions 
of  the  Constitution,  embodied  a 
populism  that  was  characteristic  of 
many  thirties*  reform  and  radical 
movements.  Most  of  the  specific 
programs  endorsed  in  the  plays 
came  straight  from  the  agenda  of 
the  New  Deal:  One  Third  of  a  Na- 
tion favorably  presented  the  New 
Deal's  housing  program;  Medicine 
Show  called  for  a  federal  program 
for  state-supported  medicine  then 
under  consideration  ir*  Congress; 
Power  praised  the  Tennessee  Valley 


Authority;  Injunction  Granted 
urged  working  people  to  exercise 
their  legal  rights  to  organize;  Tri- 
ple-A Plowed  Unaer  supported  the 
Agricultural  Adjustment  Act, 
though  it  also  suggested  that  the 
New  Deal  had  not  done  enough  to 
cure  farm  depression.  Still,  in  im- 
portant ways,  the  rhetoric  and  vi- 
sion of  the  plays  did  depart  from 
the  traditional  language  and  aims  of 
New  Deal  liberalism.  While  most 
New  Dealers  sought  to  cure  the 
excesses  or  imbalances  of  capital- 
ism, the  Living  Newspapers  implic- 
itly (and  sometimes  explicitly)  por- 
trayed capitalism  itself  as  a 
distortion  of  the  American  dream  of 
liberty  and  equality.  These  posi- 
tions drew  fire  from  anti-New  Deal- 
ers eager  to  label  its  programs  as 
subversive. 

Whether  self-consciously  radical 
or  simply  New  Deal  liberal,  in  retro- 
spect their  solutions  seem  naive  in 
their  simplicity  and  forced  in  their 
optimism.  Nonetheless,  in  a  world 
menaced  by  fascism,  the  Living 
Newspapers  made  a  committed 
stand  against  mass  political  apathy. 
They  pushed  their  audiences  to 
think  about  their  place  in  a  collec- 
tive social  life,  to  challenge  the 
claims  of  established  authority,  and 
to  believe  anew  in  the  possibilities 
of  citizenship.  If  these  plays  seem 
dated,  it  is  perhaps  because  we  are 
more  deeply  resigned  to  our  dis- 
tance from  political  power.  The  Liv- 
ing Newspapers  were  electric  with 
the  special  intensity  of  political  cul- 
ture in  the  depression.  Turning 
back  to  them,  we  can  glimpse  the 
fears  and  hopes  of  that  critical  mo- 
ment in  American  history.  And,  dur- 
ing the  Bicentennial  of  the  Consti- 
tution, the  history  of  these  plays 
can  challenge  us  to  celebrate  that 
anniversary  by  reflecting  again  on 
the  meanings  and  future  of  our 
democratic  institutions. 
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Sources: 

The  Library  of  Congress  Federal  Theatre 
Project  Collection  at  George  Mason  Univer- 
sity Libraries,  Fairfax,  Virginia,  contains 
most  of  the  production  records  of  the  Pro- 
ject. It  include*,  scripts  (often  in  multiple 
versions),  posters,  programs,  lighting  plots, 
ground  plans,  sketches  of  stage  sets  and 
costume  designs,  photographs,  clippings, 
reviews,  and  other  material  related  to  the 
productions.  The  Institute  on  the  Federal 
Theatre  Project  and  New  Deal  Culture,  ad- 
ministered by  Lorraine  Brown  at  George 
Mason,  has  undertaken  a  large  oral  history 
project  that  provides  a  rich  resource  sup- 
porting the  collection.  These  interviews 
with  participants  in  the  FTP  are  well-cata- 
logued and  most  have  been  transcribed, 

For  an  excellent  and  well-illustrated  in- 
troduction to  the  FTP  and  the  collection, 
see  Lorraine  Brown  and  John  O'Connor, 
eds.,  Free,  Adult,  Uncensored:  The  Living 
History  of  the  Federal  Theatre  Project 
(Washington,  D.C.:  New  Republic  Books, 
1978).  Jane  DeHart  Mathews,  The  Federal 
Theatre,  1935-1939:  Plays,  Relief  and 
Politics  (Princeton  Univ.  PrtoS,  1967),  writ- 
ten before  the  Library  of  Congress  materi- 
als became  available  in  1974,  is  nonetheless 
an  invaluable  institutional  history  of  the 
Project.  Hallie  Ferguson  Flanagan  Davis, 
Arena:  The  History  of  the  Federal  Theatre 
(1940;  reprinted  in  19S0,  Arno)  is  the  direc- 
tor's colorful  and  informative  memoir. 
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Handbill  from  Created  Equal.  Used  with  permission  from  the  Library  of  Congress 
WPA-FTP  collection  at  George  Mason  University  Libraries. 
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This  article  by  Senator  Charles  McC  Mathias,  Jt\,  maxufu  rates  a  fea- 
ture which  will  appear  from  time  to  time  in  this  CostittHtiiiu*:  oli^rva- 
tions  by  public  officials  about  constitutional  issues.  Senator  MaUuvu: 
raises  thought-provoking  questions  about  the  application  of  constitu- 
tional protections  of  privacy  in  the  age  of  sophisticated  computer  net- 
works* We  look  forward  to  your  response. 

The  Constitution  in  the  Twenty-First  Century 

by  SENATOR  CHARLES  McC.  MATHIAS,  JR. 


Public  Forum 


This  article  is  excerpted  from  a 
speech  Senator  Mathias  delivered 
on  Constitution  Day,  1982. 


The  guide  to  the  burning  consti- 
tutional debates  of  the  twenty- 
first  century  will  not  be  found 
in  the  text  of  the  Constitution  itself. 
The  best  way  to  predict  the  future 
of  the  Constitution  is  to  try  to  fore- 
see the  social  problems  which 
American  society  will  face  in  the 
century  ahead  The  research  of  the 
futurists  gives  us  a  pretty  good  idea 
of  some  of  the  developments  that 
will  shape  our  society  in  the  de- 
cades to  come.  One  of  those  devel- 
opments is  already  well  underway: 
the  phenomenal  increase  in  the 
power  of  the  computer,  and  the 
threat  it  poses  to  the  privacy  of 
Americans, 

Today,  the  computer  has  become 
indispensable  in  commerce,  indus- 
try and  government.  Increasingly, 
information  is  shared  from  one 
computer  to  another,  covering  vast 
distances  in  seconds.  The  financial, 
credit,  medical,  and  business  rec- 


ords of  almost  every  American  are 
stored  away  in  some  electronic 
memory.  Computers  do  not  discard 
information ,  unless  orde red  to . 
They  do  not  forget  it.  They  amass  it, 
retain  it  and  produce  it  indiscrimi- 
nately at  the  touch  of  a  button. 

The  accelerating  tempo  of  devel- 
opments in  computer  science  can 
only  mean  more  complications 
ahead.  One  knowledgeable  futurist 
predicts  that  a  century  from  now 
computers  will  have  developed  to 
tho  point  where  "it  would  be  possi- 
ble for  a  central  computer  to  keep 
detailed  tabs  on  every  human  being 
in  any  country,  and  to  update  the 
information  every  minute  or  so." 

That  is  a  chilling  prospect.  It  calls 
up  visions  of  George  Orweirs  1984t 
with  Big  Brother  watching  every 
citizen's  every  move.  Where  would 
that  leave  the  citizen's  right  to  pri- 
vacy? 

Although  that  right  is  not  men- 
tioned anywhere  in  the  Constitu- 
tion, it  has  been  implied  by  judicial 
decision  from  a  number  of  provi- 
sions, notably  the  Fourth  Amend- 
ment, which  guarantees  the  right  to 
be  free  from  "unreasonable  search- 
es and  seizures".  The  history  of  the 
development  of  the  right  to  privacy 
may  shed  some  light  on  how  the 
Constitution  will  meet  the  chal- 
lenges of  the  future. 

The  practical  problem  which  the 
Fourth  Amendment  was  designed 
to  deal  with  was  the  so-called  "writ 
of  assistance?.  This  was  a  general 
warrant  which  authorized  officers 
of  the  Crown  to  search  homes  and 
property  for  smuggled  goods.  The 
warrants  did  not  specify  whose 
property  was  to  be  searched,  or 
what  evidence  was  to  be  looked  for. 
Colonial  outrage  over  these  writs 
helped  fuel  the  fire  of  revolution.  So 
it  was  not  surprising  that  the 
Fourth  Amendment  was  included  in 
the  Bill  of  Rights. 


It  is  fair  to  suppose  that  Madison 
and  his  colleagues  believed  that 
they  had  protected  the  people  once 
and  for  all  from  unwarranted  intru- 
sions. But,  of  course,  they  could  not 
foresee  the  electronic  age.  They 
could  not  foresee  that  technology 
would  make  our  homes  and  our 
private  lives  accessible,  even  when 
our  doors  are  locked  and  our 
shades  are  drawn. 

In  our  time,  however,  increasing- 
ly sophisticated  electronic  technol- 
ogy has  spawned  opportunities  for 
unauthorized  intrusions  never 
dreamed  of  by  the  framers  of  the 
Constitution,  With  electronic  prying 
threatening  to  burst  the  restraints 
of  the  Fourth  Amendment,  another 
practical  problem  cried  out  for  a 
solution. 

At  first,  only  a  few  far-sighted 
people  realized  this.  For  example, 
in  1928,  the  Supreme  Court  dealt 
with  wiretapping  for  the  first  time, 
in  the  case  of  Olmstead  v.  United 
States.  Chief  Justice  William  How- 
ard Taft  wrote  the  majority  opinion. 
He  ruled  that  wiretapping  was  not  a 
search  and  seizure  at  all.  There  had 
been  no  illegal  entry,  he  wrote,  be- 
cause the  tap  had  been  placed  out- 
side the  defendant's  property.  Only 
the  spoken  word  had  been  seized, 
and  the  spoken  word  was  not  pro- 
tected by  the  Fourth  Amendment. 
In  short,  Chief  Justice  Taft  applied 
eighteenth-century  concepts  of 
property  law  to  the  twentieth-cen- 
tury problem  of  wiretapping. 

Fortunately,  we  also  find  in  the 
Olmstead  case  a  more  practical  ap- 
proach to  the  Fourth  Amendment. 
Justice  Brandeis,  in  his  famous  dis- 
sent, produced  an  historic  defini- 
tion of  the  right  to  privacy,  "The 
makers  of  our  Constitution,"  he 
wrote,  "sought  to  protect  Ameri- 
cans in  their  beliefs,  their  thoughts, 
their  emotions,  and  their  sensa- 
tions. They  conferred,  as  against 
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"Tlie  makers  of  our  Constitution  sought  to  protect  Americans  in  their 
beliefs,  their  i}wughts>  tfieir  emotions^  and  (heir  sensations.  Tliey  con- 
ferredy  as  against  the  government  the  right  to  be  let  alone — the  most 
comprehensr^i  <■  frights  and  tlie  right  most  valued  by  civilized  men." 

— Justice  Louis  Brandeis 
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the  government,  the  right  to  be  let 
alone — the  most  comprehensive  of 
rights  and  the  right  most  valued  by 
civilized  men."  ' 

Brandeis  understood  that  the 
Constitution  protected  this  right  to 
privacy  against  all  sorts  of  threats, 
posed  by  all  sorts  of  technology.  It 
prevented  a  modem  police  force 
from  an  unwarranted  telephone  tap 
as  surely  as  it  prevented  a  redcoat 
from  rifling  a  colonist's  desk,  and, 
he  emphasized,  it  would  have  to 
meet  similar  challenges  in  the  fu- 
ture. As  he  put  it,  "the  progress  of 
science  in  furnishing  the  govern- 
ment with  means  of  espionage  is 
not  likely  to  stop  with  wiretapping. 
Ways  may  someday  be  developed 
by  which  the  government,  without 
removing  papers  from  secret  draw- 
ers, can  reproduce  them  in  court, 
and  by  which  it  will  be  enabled  to 
expose  to  a  jury  the  most  intimate 

occurrences  of  the  home  Can  it 

be,"  Brandeis  asked,  "that  the  Con- 
stitution affords  no  protection 
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against  such  invasions  of  persona! 
security?"  To  Brandeis,  the  answer 
was  obvious.  "Every  unjustifiable 
intrusion  upon  the  privacy  of  the 
individual,  whatever  the  means  em- 
ployed, must  be  deemed  a  violatio  n 
of  the  Fourth  Amendment". 
.  It  took  almost  forty  years,  but 
eventually  the  Supreme  Court  de- 
cided that  Brandeis  was  right.  In  a 
1967  decision,  the  Court  held  that 
warrantless  wiretapping  violated 
the  Fourth  Amendment.  "The 
Fourth  Amendment,"  the  Court  de- 
clared, "protects  people,  not 
places".  {Kaiz  v.  United  States). 

The  futurists  tell  us  that  an  all- 
seeing,  all-knowing  computer  sur- 
veillance system  will  be  technologi- 
cally possible  within  a  few  decades. 
So,  Justice  Brandeis'  frightening 
prediction  is  coming  true  and  the 
computer  and  the  Fourth  Amend- 
ment may  be  on  a  collision  course. 

I  have  no  doubt  that  the  Fourth 
Amendment  would  forbid  compul- 
sory computer  surveillance 
throughout  the  society — the  Big 
Brother  of  Orwell's  vision.  Such  an 
intrusion — silent,  continuous,  per- 
vasive— would  rip  away  the  veil  of 
privacy  without  a  specific,  suffi- 
cient justification.  Certainly  a  re- 
gime of  universal  surveillance 
would  utterly  destroy  "the  right  to 
be  let  alone." 

But  harder  questions  cluster 
around  the  margins  of  the  problem. 
Let  me  suggest  a  few. 

First:  what  if  there  is  sufficient 
justification  for  some  surveillance? 
The  Fourth  Amendment  was  never 
intended  to  outlaw  searches.  It  sim- 
ply requires,  with  limited  excep- 
tions, that  the  police  satisfy  an  im- 
partial magistrate  that  probable 
cause  exists  to  search  a  specific 
place  for  a  specific  item.  If  probable 
cause  is  shown,  a  search  may  be 
undertaken. 

In  a  society  in  which  a  "search" 


Louis  Brandeis,  as  a  young  man. 
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can  be  conducted  by  a  central  com- 
puter, silently,  from  a  distance  of 
thousands  of  miles,  without  the 
subject's  knowledge — does  the 
same  principle  apply?  Or  is  more 
protection  needed  to  safeguard  the 
right  to  privarw? 

Second:  v,iv-w  sK*  \t  surveillance 
s„:  punishment?  Ou.  society  is  in- 
c  easingly  troubled  by  violent 
crime.  We  are  particularly  frustrat- 
ed when  criminals  emerge  from 
prison  to  commit  more  crimes,  and 
when  crimes  committed  by  per- 
sons on  probation  after  conviction, 
or  on  parole  after  imprisonment. 

Computer  surveillance  could 
help  to  break  this  cycle.  A  person 
on  probation  or  parole  is  already 
required  to  adhere  to  restrictions 
on  his  or  her  movements,  associa- 
tions and  activities.  The  computer 
could  make  it  easier  to  enforce 
these  restrictions. 

A  pilot  project  underway  in  New 
Mexico  demonstrates  the  system  in 
a  primitive  form.  There,  some  mis- 


demeanor  offenders  are  outfitted 
with  electronic  anklets,  which 
transmit  an  alarm  to  a  central  com- 
puter if  the  probationer  strays  more 
than  a  thousand  feet  from  the  tele- 
phone. Every  morning,  the  comput- 
er prints  out  a  list  of  the  subject's 
comings  and  goings  on  the  previous 
day.  It  would  be  a  relatively  simple 
matter  to  add  the  capability  to  men* 
itor  all  the  probationer's  conversa- 
tions. Before  long,  we  may  see 
more  and  more  offenders  sen- 
tenced to  continuous  surveillance 
by  the  state. 

A  more  effective  deterrent  to  the 
repeat  offender  could  hardly  be 
imagined.  The  careers  of  profes- 
sional criminals  would  be  cut  short, 
at  a  fraction  of  the  cost  of  incarcer- 


ation. And  only  the  criminals  would 
feel  the  cold  eye  of  Big  Brother. 

What  would  the  Constitutional 
response  to  all  this  be?  After  all,  a 
person  who  has  been  convicted  of  a 
crime  can  legitimately  be  deprived 
of  many  constitutional  rights.  Is  the 
"right  to  be  let  alone"  one  of  them? 
Or  is  this  right,  which  Justice  Bran- 
deis  called  "the  most  comprehen- 
sive and  most  valued/'  preserved, 
even  though  others  have  been  for- 
feited? 

Or  what  about  the  growing  num- 
ber of  Americans,  who,  in  recent 
years,  have  been  willing  to  trade 
some  of  their  privacy  for  increased 
personal  safety?  Many  have  retreat- 
ed behind  walls,  into  closed  com- 
munities, where  visitors  can  be 


screened,  common  areas  moni- 
tored, suspicious  strangers  chal- 
lenged and  ejected.  It  is  easy  to 
imagine  the  voters  of  an  entire 
town  deciding  to  wire  their  commu- 
nity for  sound  and  video,  for  moni- 
toring by  the  all-seeing  central  com- 
puter. The  town  would  bar  entry  to 
all  who  refused  to  wear  a  transmit- 
ting device.  A  society  tortured  by 
the  fear  of  crime  might  establish 
Big  Brother  by  popular  demand. 
Those  who  valued  their  privacy 
m^ce  highly  could  try  to  reverse  the 
policy  at  the  next  election,  or  sim- 
ply move  away.  To  many,  that  might 
sound  like  a  fair  and  reasonable 
solution  to  a  difficult  problem.  Then 
it  could  be  that  all  that  would  stand 
in  its  way  would  be  the  Constitu- 
tion. 

These  are  complex  questions 
which  our  society  has  never  before 
had  to  face.  It  seems  to  me  that  one 
of  our  purposes  in  observing  the 
Bicentennial  of  the  Constitution 
should  be  to  stimulate  some 
thought  and  discussion  of  the  sur- 
vivability of  the  Constitution  in  the 
twenty-first  centuiy. 

The  future  crowds  us.  As  Thomas 
Jefferson  so  wisely  observed  during 
our  nation's  infancy: 
Laws  and  institutions  must  go 
hand  in  hand  with  the  progress  of 
the  human  mind  As  new  dis- 
coveries are  made,  new  truths 
disclosed,  and  manners  and  opin- 
ions change  with  the  change  of 
circumstances,  institutions  must 
advance  also,  and  keep  pace  with 
the  times. 


Charles  McC.  Mathias,  Jr.,  is  the  senior 
senator  from  Maryland  and  the  ranking 
majority  member  of  the  Senate  Judicia- 
ry Committee.  Since  ha  has  spon- 
sored legislation  calling  v..  a  federal 
commission  to  commemorate  the  Bicen- 
tennial of  the  Constitution. 
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It  is  my  wish  as  well  as  my  Duty  to  attend 
the  court":  The  Hardships  of  Supreme  Court 
Service,  1790-18 

by  MAEVA  MARCUS,  JAMES  R.  PERRY, 
JAMES  M.  BUCHANAN,  CHRISTINE  R.  JORDAN, 
and  STEPHEN  L.  TULL 


The  most  novel  governmental  institution  created 
by  the  Constitution  of  the  United  States  is  the 
Supreme  Court.  Yet  Article  in  of  the  Constitu- 
tion provides  only  a  brief  sketch  of  this  most  im- 
portant third  branch  of  the  federal  government.  It 
remained  Congress's  task  to  flesh  out  the  judicial 
system,  which  it  did  in  "An  Act  to  establish  the 
Judicial  Courts  of  the  United  States,"  passed  on 
September  24,  1789.  Never  having  had  a  full-blown 
national  judiciary  in  America  before,  those  associ- 
ated with  its  formation  knew  they  were  undertak- 
ing a  great  experiment.  Experience  would  furnish 
the  best  guide  for  fine  tuning  the  system.  Thus  the 
early  years  of  the  Supreme  Court's  history  are  cru- 
cial to  understanding  how  this  institution  came  to 
occupy  the  place  it  holds  in  American  government 
today. 

Both  Congress  and  the  president  appreciated  the 
importance  of  the  judicial  branch  of  government. 
Congress,  for  example,  awarded  the  justices  of  the 
Supreme  Court  higher  salaries  than  most  other  of- 
ficials of  the  federal  government.  President  George 
Washington  chose  the  most  eminent  men  for  his 
first  appointments  to  the  Court.  But  service  on  the 
new  nation's  highest  bench  brought  with  it  a  par- 
ticularly heavy  burden  of  hardship  as  well  as  hon- 
or, a  burden  that  may  have  been  in  some  part  re- 
sponsible for  slowing  the  development  of  the 
Supreme  Court  into  an  esteemed  coequal  branch 
of  the  federal  government. 

Most  burdensome  for  the  justices  was  the  exten- 
sive travel  necessary  to  fulfill  their  judicial  duties. 
Each  year,  they  attended  two  terms  of  the  Su- 
preme Court — one  in  February  and  one  in  August. 
Court  was  held  in  the  nation's  capital  (New  York 
in  1790,  Philadelphia  from  1791  to  1800);  since  no 
more  than  one  of  the  justices  ever  happened  to 
live  in  the  capital,  the  others  had  to  travel  from 
their  home  states  in  order  to  attend.  In  addition, 
the  justices  were  required  by  law  to  ride  circuit 
around  the  country.  In  the  Judiciary  Act  of  1789, 
Congress  had  created  .in  every  state  a  federal  dis- 
trict court  with  a  federal  judge  presiding;  Congress 
then  had  grouped  the  district  courts  into  three  cir- 
cuits and  required  two  Supreme  Court  justices  to 
attend  circuit  courts  at  two  places  in  every  district 
twice  each  year.  Thousands  of  miles  of  travel  were 
thus  necessary.  3ecause  of  the  many  complaints 
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from  Supreme  Court  justices  regarding  ihe  oner- 
ous duty  pJaced  upon  them,  Congress,  in  March, 
1793,  amended  the  Judiciary  Act  to  require  the 
presence  of  only  one  Supreme  Court  justice  at 
each  circuit  court. 

In  letters  to  family  and  friends,  tlv  justices  re- 
corded the  difficulties  of  traveling  to  sessions  of 
the  circuit  courts  and  the  Supreme  Court.  Through 
all  sorts  of  weather,  the  justices  journeyed  great 
distances  over  poorly  marked  and  badly  made 
roads.  They  endured  the  hazards  of  crossing  rivers 
and  streams,  sometimes  at  the  height  of  spring 
flooding.  They  occr«    .ially  stayed  with  friends  or 
with  individuals  to  wiiom  they  had  been  recom- 
mended; but  more  frequer^y  they  lodged  at  tav- 
erns, ordinaries,  or  other    hlic  houses.  Accommo- 
dations at  these  public  horn.**?  were  often  crowded 
and  dirty.  The  quality  of  food  varied  from  very 
good  to  very  bad.  As  might  be  imagined,  these  con- 
ditions took  a  toll  on  the  health  of  the  justices. 

The  rigors  of  this  extensive  travel  directly  affect- 
ed the  ability  of  the  justices  to  attend  sessions  of 
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the  Supreme  Court  itself.  Illness  was  the  single 
most  important  factor  preventing  or  limiting  their 
presence  on  the  tench,  but  the  difficulty  of  getting 
to  New  York  or  Philadelphia  also  contributed  to 
absenteeism.  That  the  Court  met  in  the  blistering 
heat  of  August  and  the  wintry  cold  of  February 
augmented  these  problems.  The  letters  and  n«"vs- 
paper  items  that  follow,  taken  from  the  peric^  Jan- 
uary, 1792,  to  August,  1800,  provide  contemporary 
accounts  of  the  difficulties  in  attending  meetings 
of  the  Supreme  Court  during  the  Court's  first  de- 
cade. These  documents  reveal  the  justices'  aware- 
ness of  their  constitutional  duty  as  well  as  their 
sometimes  heroic  efforts  to  fulfill  that  duty  despite 
physical  discomfort  and  danger.  Several  justices 
did  not  serve  long  terms  because  of  the  hardships 
involved,  and  two  died  in  office.  In  the  course  of 
the  initial  ten  years — during  which  time  the  Court 
was  composed  of  only  six  justices — twelve  differ- 
ent men  held  the  position  of  Supreme  Court  jus- 
tice. 

Minor  changes  have  been  made  in  order  to 
transfer  the  following  documents  into  print.  Only  a 
few  of  the  documents  have  been  reproduced  in 
full.  Most  begin  and  end  with  ellipses  to  indicate 
that  extraneous  text  has  been  left  out.  Spelling, 
capitalization,  and  punctuation  (including  the  ubiq- 
uitous baseline  dash)  have  been  retained  as  they 
appear  in  the  original.  For  technical  reasons, 
marks  of  punctuation  appearing  beneath  superior 
letters —  a  common  eighteenth  century  practice — 
have  been  deleted.  Editorial  insertions  appear  in 
italic  type  within  brackets.  All  the  letters  published 
here  are  recipient  copies,  and  all  were  written  and 
signed  by  the  sender. 

The  letter  from  Chief  Justice  John  Jay  that  be- 
gins this  collection  is  a  good  illustration  of  the  ear- 
■y  justices'  problem  in  solving  the  conflict  between 
the  great  burden  of  their  official  duty  and  their 
personal  affairs.  Jay  tries  to  balance  his  desire  to 
perform  his  duties  responsibly  with  the  necessity 
to  take  care  of  his  family.  He  is  so  concerned 
about  absenting  himself  from  the  Court  that  he  ad- 
dresses his  explanation  to  the  president.  Jay  states 
that  his  coming  absence  is  attributable  to  his  preg- 
nant wife's  precarious  state  of  health  but  also  indi- 
cates that  his  decision  to  remain  at  home  was  in- 
fluenced by  the  lack  of  significant  business  before 
the  Court.  It  is  interesting  that  both  Chief  Justice 
Jay  and  Associate  Justice  William  Cushing  (in  the 
next  letter  in  the  collection)  chose  to  write  to 
President  Washington,  the  head  of  the  executive 


branch.  These  are  the  only  such  letters  found  from 
a  justice  of  the  Supreme  Court  explaining  his  ab- 
sence to  the  president  in  the  first  decide . 

Chief  Justice  John  Jay  to  President  George  Washington 
January  27,  1792—  New  York,  New  York 
(George  Washington  Papers,  Library  of  Congress) 


Associate  Justice  William  Cushing  to  President  George  Washington 
February  2, 1792—  New  York,  New  York 
(George  Washington  Papers,  Library  of  Congress) 


...  I  take  the  liberty  to  inform  you  that  be- 
ing on  my  journey  to  attend  the  Supreme 
Court,  which  is  to  sit  next  monday,  1  have 
had  the  misfortune  to  be  stopt  here,  since 
Friday  last,  by  a  bad  cold  attended  with 
somewhat  of  a  fever,  so  that  the  probabili- 
ty, at  present,  seems  against  my  being  able 
to  reach  Philadelphia  by  the  time  court  is 
to  sit.  Assoon  as  my  health  permits,  how- 
ever, I  design  to  proceed  there.  The  travel- 
ling is  difficult  this  Season:  I  left  Bos- 
ton, the  13th  Jany  in  a  Phaeton,  in  which  I 
made  out  to  reach  Middleton  as  the  Snow 
of  the  18th  began,  which  fell  so  deep  there 
as  to  oblige  me  to  take  a  Slay,  &  now 
again  wheels  seem  necessary.  If  Judge 
Blair  &  Judge  Johnson  attend  there  will  be 
a  Cuorum,  I  suppose,  as  two  other  Judges 
are  upon  the  Spot.  The  Chief  Justice,  I  per- 
ceive, cannot  be  present  this  term  


. . .  As  I  shall  be  absent  from  the  next  sup: 
Court,  obvious  Considerations  urge  me  to 
mention  to  You  the  Reasons  of  it:  Early  in 
the  next  month  I  expect  an  addition  to  my 
Family_      Jay's  delicate  Health  (she 
having  for  more  than  three  weeks  past 
been  confined  to  her  Chamber)  renders 
that  Event  so  interesting,  that  altho  she  is 
now  much  better,  I  cannot  prevail  on  my* 
self  to  be  then  at  a  Distance  from  her;  es- 
pecially as  no  Business  of  particular  Im- 
portance either  to  the  public,  or  to 
Individuals,  makes  it  necessary„  . . . 
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New  York  27  Jany  1793_ 

Dear  Sir 

I  am  prepared  and  purpose  to  set  out  for 
Pha  Tomorrow  if  the  weather  should  prove 
fair,  for  altho  I  have  regained  more  Health 
than  I  had  Reason  to  expect  to  have  done 
so  soon;  yet  I  find  it  delicate,  and  not  suffi- 
ciently confirmed  to  admit  of  my  travelling 
in  bad  weather.  I  mention  this  that  in  Case 
the  ensuing  week  should  be  stormy,  my 
absence  from  you  may  not  appear  singu- 
lar It  is  my  wish  as  well  as  my  Duty  to 

attend  the  court,  and  every  Exertion  that 

for 

prudence  may  permit,  shall  be  made  a 

that  purpose  I  hope  the  Benevolence  of 

Congress  will  induce  them  to  fix  the 
Terms  at  more  convenient  Seasons,  espe- 
cially as  the  public  good  does  not  require 
that  we  should  L<*  subjected  to  the  Cold  of 

Feby  or  the  Heat  of  August  Mre  Jay  joins 

me  in  requesting  the  favor  of  you  to  pre- 
sent our  best  Comp^  to  Mrs  Cushing  

I  am  Dear  Sir  your  affect^  &  h'ble  Serv* 

The  Hon'ble  Judge  Cushing—      J°hn  Jay 


Associate  Justice  James  Iredell  to  Chief  Justice  John  Jay 
January  21, 1794—  Williamston,  North  Carolina 
(John  Jay  Papers,  Columbia  University) 


...  It  is  with  the  most  sensible  mortifica- 
tion that  I  have  to  inform  you  of  the  disap- 
pointment of  my  expectation  of  attending 
at  the  Supreme  Court  in  February,  at 
which  time  I  was  extremely  anxious  to  at- 
tend on  account  of  the  variety  of  impor- 
tant business  which  probably  will  then 
come  on,  and  of  the  novel  and  peculiar  na- 
ture of  a  part  of  it.  I  accordingly  set  off  so 
early  as  the  I4th,  but  was  unfortunately 
taken  sick  when  I  had  rode  about  40  miles, 


Chief  Justice  John  Jay  to  Associate  Justice  William  Cushing 

January  27,  1793—  New  York,  New  York 

(Robert  Treat  Paine  Papers,  Massachusetts  Historical  Society) 


and  obliged  to  return.  My  health  has  since 
got  better,  but  not  so  much  so  as  to  enable 
me  to  proceed.  . . . 

If  the  present  System  is  to  continue,  I 
beg  leave  to  submit  to  you  and  the  other 
Gentlemen  whether  the  first  Monday  in 
January  will  not  be  a  better  time  for  the 
Supreme  Court  to  meet  than  the  first  Mon- 
day in  February.  It  is  a  much  more  certain 
time  of  travelling  from  the  Southward,  and 
no  particular  objection  occurs  to  me  in  re- 
spect to  it.  . . . 

You  will  be  so  good  as  to  inform  the 
other  Judges  of  the  circumstance  which 
has  unfortunately  prevented  my  having  the 
pleasure  to  meet  them,  and  I  beg  the  fa- 
vour of  you  at  the  same  time  to  assure 
them  of  the  high  respect  I  constantly  feel 
for  them. . . 


In  the  next  documentary  excerp;  Jeremiah 
Smith,  a  congressman  from  New  Hampshire  and  a 
frequent  observer  of  the  Supreme  Court,  writes  to 
William  Plumer,  a  leading  fede^st  in  his  home 
state,  about  absenteeism  on  tiv*  bench.  Smith 
seems  particularly  upset  by  thfc  absence  of  John 
Jay  who  was  in  England  negotiating  a  new  treaty. 


Jeremiah  Smith  to  William  Plumer 

February  7, 1795—  Philadelphia,  Pennsylvania 

(Plumer  Papers,  New  Hampshire  State  Library) 


. . .  The  Supreme  Court  commenced  their 

session  on  monday  Much  of  the  dignity 

of  the  Court  is  lost  by  the  absence  of  the 
Chief  Justice  Judge  Cushing  has  not  at- 
tended every  day  He  is  under  the  Care 

of  a  Physician  for  a  Cancer  on  his  Lip  

He  attends  part  of  the  Time  &  in  those 
Causes  where  they  cannot  make  a  quorum 
without  him  . . . 


Associate  Justice  John  Blair,  one  of  George 
Washington's  original  appointments  to  the  Su- 
preme Court,  gives  evidence  in  the  following  letter 
of  the  great  efforts  made  by  justices  to  perform 
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their  official  duties.  Here  Blair  describes  his  expe- 
riences while  attempting  to  meet  his  obligation  to 
ride  the  southern  circuit  and  his  fear  that  he  will 
not  be  able  to  attend  the  Supreme  Court  in  August 
in  Philadelphia.  In  fact,  Blair  sent  his  letter  of  res- 
ignation to  President  Washington  on  October  25, 
1795. 


Associate  Justice  John  Blair  to  Associate  Justice  William  Cushlng 

June  12, 1795—  Williamsburg,  Virginia 

(Robert  Treat  Paine  Papers,  Massachusetts  Historical  Society) 


...  I  ought  to  inform  you,  that  a  malady 
which  I  have  had  for  some  years,  in  a 
smaller  degree,  has  since  I  had  the  plea- 
sure of  seeing  you  increased  so  greatly  as 

to  disqualify  me  totally  for  business  It  is 

a  rattling,  distracting  noise  in  my  head  I 

had  much  of  it  at  Savannah;  besides  al- 
most continual  cholic.  I  would  fain  have 

declined  the  decision  of  several  Admiralty 
there, 

casesA  if  I  had  not  been  told  that  delay 
would  be  greatly  injurious,  on  account  of 
the  prize-goods  being  stored  at  a  very 

great  daily  expense  This  circumstance 

prompted  me  to  go  thro  that  business,  al- 
tho  in  a  condition  not  fit  for  any;  &  I  have 
some  reason  to  fear  that  in  doing  so  I  have 
effected  nothing  but  work  for  the  Supreme 
to 

court,  by  undomg  what  I  have  done.  It  is, 
however;  a  consolation  to  me,  that  there  is 
yet  a  court  where  my  errors  may  be  cor- 
rected When  I  came  to  Columbia,  I 

found  much  business  of  the  same  sort;  but 
as  in  those  cases  bond  &  security  had 
been  given,  &  the  goods  not  stored,  altho  I 
heard  an  argument  on  two  of  them,  I 
thought  it  adviseable  (my  disorder  still  in- 
creasing) to  decline  making  any  decree  & 
adjourn  the  court  The  same  cause  in- 
duced me  to  decline  holding  the  court  at 
but  make  the  best  of  my  way  home, 
Raleigh,  A  having  first  done  every  thing  I 
could  to  prevent  the  fruitless  attendance 
of  others;  &  from  eveiy  thing  I  have  expe- 
rienced since  my  being  at  home,  I  have  lit- 
tle encouragement  to  think  that  I  shall  be 
able  to  attend  court  in  August;  I  fear  I  nev- 


er shall;  &  if  I  find  no  speedy  amendment, 
so  as  to  justify  an  expectation  that  I  may 
be  again  qualified  to  execute  the  duties  of 
my  office,  I  shall  certainly  resign  it  . . . 


The  next  letter,  from  Justice  James  Iredell  to  his 
wife  Hannah,  furnishes  a  vivid  description  of  the 
troubles  faced  by  the  early  justices  and  the  toll 
these  hardships  took  on  their  well-being. 


Associate  Justice  James  Iredell  to  Hannah  Iredell 
July  2, 1795—  New  York,  New  York 

(Charles  E.  Johnson  Collection,  North  Carolina  State  Department  of 
Archives  and  History) 


...  I  arrived  here  the  day  before  yesterday, 
after  a  very  agreeable  passage  from  New- 
port of  about  51  hours.  The  latest  letter  I 
received  from  you  was  of  the  7th  of  June, 
but  Mr  Lenox  told  me  he  forwarded  one  to 
Newport,  which  I  expect  will  be  returned 
here.  I  am  perfectly  well,  but  extremely 
mortified  to  find  that  the  Senate  have 
broke  up  without  a  Chief  Justice  teing  ap- 
pointed, as  I  have  too  much  reason  to  fear 
that  owing  to  that  circumstance  it  will  be 
unavoidable  for  me  to  have  some  Circuit 

duty  to  perform  this  fall  Four  Judges 

out  of  five  were  upon  duty  the  last  time, 
and  there  is  some  business,  which  will 
make  it  indispensably  necessary  that  two 
Judges  shall  be  on  the  Eastern  Circuit. 
Judge  Blair  (owing  to  the  Chief  Justice's 
absence)  went  upon  the  Southern  Circuit 
this  last  spring  when  he  was  entitled  to 
stay  at  home  if  possible,  and  Judge  Wilson 
had  also  several  Courts  to  attend  tho'  it 
was  his  turn  to  stay,  and  they  had  addi- 
tional duty  on  the  same  account  12 

months  before  At  least  four  Judges  must 

be  on  the  Circuit  this  fall,  and  I  hear  with 
great  concern  that  Judge  Blair  was  so  sick 
in  South  Carolina  that  he  was  not  able  to 
do  any  business  there.  If  I  have  to  attend 
any  I  presume  it  will  be  the  middle  Circuit, 
which  begins  at  Trenton  on  the  2d  October. 
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Should  I  be  so  unfortunate  as  to  find  this 
unavoidable,  I  will  at  all  events  go  home 
from  the  Supreme  Court  if  I  can  stay  but  a 
fortnight  but  how  distressing  is  this  situ- 
ation? It  almost  distracts  me.  Were  you  & 
our  dear  Children  any  where  in  this  part  of 
the  Country  I  should  not  regard  it  in  the 

least  But  as  it  is,  it  affects  me  beyond  all 

expression.  The  state  of  our  business  is 
now  such,  that  I  am  persuaded  it  will  be 
very  seldom  that  any  Judge  can  stay  at 
home  a  whole  Circuit,  so  that  I  must  either 
resign  or  we  must  have  in  view  some  resi- 
dence near  Philadelphia,  I  don't  care  how 
[retired?],  or  how  cheap  it  is.  The  account 
of  your  long  continued  ill  health  has  given 
me  great  pain,  and  I  am  very  apprehensive 
you  will  suffer  relapses  during  the  Sum- 
mer. My  anxiety  about  you  and  the  Chil- 
dren embitters  every  eryoyment  of  life. 
Tho'  I  receive  the  greatest  possible  distinc- 
tion and  kindness  every  where,  and  experi- 
ence marks  of  approbation  of  my  public 
conduct  highly  flattering,  yet  I  constantly 
tremble  at  the  danger  you  and  our  dear 
Children  may  be  in  without  my  knowing  it 
in  a  climate  I  have  so  much  reason  to 
dread.  May  God  Almighty,  in  his  goodne^? 
preserve  you  all!  At  this  distance,  &  no  <  * 
pable  of  judging,  I  must  depend  altogev'  v* 
on  your  aiscretion  to  do  what  is  for  the 
best;,  v  bother  to  remain  in  Edenton  during 

(he  summer  or  not  Draw  upon  me  for 

what  yett  money  you  want  I  will  endea- 
vour to  send  you  some  Sherry  and  Port 
Wine  from  here.  Mr  Jay  was  sworn  in  as 
Governor  yesterday.  He  was  in  danger  of 
dyinfl  on  his  passage,  and  does  not  look 
wei.  ,*ow.  I  am  told,  which  has  greatly  as- 
tonished me,  that  he  did  not  send  his  resig- 
nation of  Chief  Justice  >ill  two  or  three 
days  ago,  since  the  Senate  broke  up.  What- 
ever were  his  reasons,  I  am  persuaded  it 
was  utterly  uryustifiable.  The  President 
may  himself  make  a  temporary  appoint- 
ment, but  it  is  not  much  to  be  expected,  I 
fear,  as  few  Gentlemen  would  chuse  to  ac- 
cept under  such  circumstances.  I  expect  to 
go  in  a  few  days  to  Philadelphia.  . . . 


Almost  three  years  have  passed  between  the 
writing  of  the  previous  excerpt  and  the  next  two 
excerpts.  Oliver  Ellsworth  of  Connecticut  is  now 
the  chief  justice.  He  replaced  John  Rutledge  who 
had  served  one  term  as  chief  justice  on  a  tempo- 
rary commission  but  was  not  confirmed  by  the 
Senate  for  a  permanent  appointment.  Rutledge  had 
succeeded  John  Jay  who,  upon  his  return  from  En- 
gland, had  resigned  in  June,  1795,  to  become  gov- 
ernor of  New  York.  Samuel  Chase  is  the  associate 
justice  who  had  replaced  John  Blair.  Both  William 
Paterson,  appointed  to  the  Court,  in  1793,  and 
James  Iredell,  commissioned  in  February,  1790, 
write  to  their  wives  about  their  concern  that,  with 
important  business  before  the  Court,  only  a  bare 
quorum  of  the  judges  has  arrived  in  Philadelphia 
for  the  February  1798  term. 

Associate  Justice  Wllltoi  t'V~  ,son  to  Euphemia  Paterson 

February  5, 1798 —  Philadelphia,  Pennsylvania 

(William  Paterson  Papers,  The  State  University  at  Rutgers) 


. . .  The  Chief  Justice  has  not ,     ■: '  :  <  e  on, 
and  it  uncertain,  whether  he    r;  :  v  -  re, 
as  he  has  not  been  well  for  ;\v  /  i 
Judge  Wilson  is  in  North  Gar''7  <    and  in 
such  a  bad  state  of  health  as  H     ;  ;der  it 
unsafe  for  him  to  travel.  The  other  judges 
are  here,  and  to-day  court  was  opened.  I 
can  form  no  opinion  as  to  the  length  of 
time  we  shall  sit;  but,  I  hope,  we  shall  rise 
in  the  course  of  three  weeks  at  furthest. 


James  Iredell  to  Hannah  Iredell 

February  5  and  8, 1798—  Philadelphia,  Pennsylvania 

(Charles  f.  Johnson  Collection,  North  Carolina  State  Department  of 

Archives  and  History) 
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[February  5:J  Our  Court  is  to  begin  to 
da>!,  but  we  have  barely  a  quorum  consist- 
ing of  the  Judges  Cushin*  Paterson, 
Chase,  and  myself:  the  Oaef  Justice  being 
unfortunately  in  very  bad  health,  and  we 
have  now  no  reason  to  expect  he  can  at- 
tend. . . . 

[February  8: J  Our  Court  has  been  very 
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busily  employed  since  Monday,  being  in 
Court  every  day  from  ten  till  three.  Un- 
luckily, the  Chief  Justice  is  in  such  bad 
health,  that  he  has  not  been  able  to  come 
on,  nor  is  now  expected.  . . . 


In  the  following  excerpt  Samuel  Chase  provides 
a  graphic  account  of  the  i    :ss  that  kept  him  from 
the  Februaiy  1799  term  ot    ^  Supreme  Court  and 
that  would  cause  him  to  miss  the  circuit  court  in 
New  York.  James  Iredell,  on  his  way  to  Philadel- 
phia to  attend  the  Supreme  Court,  had  visited 
Chase  in  Baltimore. 


Associate  Justice  Samuel  Chase  te  Associate  Justice  James  Iredell 

March  17, 1799—  Baltimore,  Maryland 

(James  Iredell  Sr.  and  Jr.  Papers,  Duke  University) 


. . .  For  five  weeks  after  you  left  Me  I  was 
[letters  inked  out]  confined  to  my  Bed- 
chamber, and  three  to  my  Bed.  for  sorre 
Days  I  was  very  ill.  I  was  so  very  weak, 
that  I  could  not  walk  across  my  Room 
without  assistance,  it  is  14  Days,  this  Day, 
since  I  came  below  Stairs,  and  I  have  been 
only  able,  this  last  Week,  to  go  in  a  close 
Carriage  into  the  City  for  Exercise.  I  have 
not  the  least  Hope  of  being  able  to  travel 
in  time  to  attend  the  Circuit  Court  at  New 
York,  on  the  1st  day  of  next  Month,  a  Re- 
lapse would  be  fatal,  my  Cough  is  still  bad 
and  the  Spitting  continues,  my  Lungs  are 
so  very  weak,  that  I  cannot  bear  the  least 
any  but  very  gent  :  Exercise  


The  next  letter  relates  to  James  Iredell's  absence 
from  the  Supreme  Court  during  the  August  1799 
term.  Iredell's  circuit  the  previous  spring  had  been 
very  arduous  because  of  the  trial  in  Pennsylvania 
of  John  Fries  and  the  Northampton  insurgents.  The 
increasing  emotional  strain  on  Iredell  during  the 
course  of  the  trial  is  apparent  in  the  letters  he 
wrote  to  his  wife  Hannah  in  May,  1799  (Charles  E. 
Johnson  Collection,  North  Carolina  State  Depart- 
merit  of  Archives  and  History),  Two  months  after 
Bushrod  Washington  wrote  the  following  letter, 


James  Iredell  died  on  October  20,  1799. 


Associate  Justice  Bushrod  Washington  to  Associate  Justice  James 
Iredell  August  20, 1799—  Alexandria,  District  of  Columbia 
(Charles  E.  Johnson  Collection,  North  Carolina  State  Department  of 
Archives  and  History) 


. . .  Upon  my  arrival  at  Baltimore  about  the 
first  of  the  month,  I  heard  from  Judge 
Chace,  with  great  concern  that  you  were 
too  much  indisposed  to  attend  the  su- 
preme Court.  The  fatigue  to  which  you  had 
been  exposed  during  the  Circuit  waf  veil 
calculated  to  produce  this  consequence, 
and  you  would  have  acted  imprudently  I 
think  to  venture  upon  so  long  a  Journey  in 
your  then  state  of  health.  It  will  afford  me 
very  sincere  pleasure  to  hear  of  your  re- 
covery. 

Judge  Cushing  was  seized  upon  the  read 
by  an  indisposition  so  severe  as  to  prevent 
his  proceeding.  Fortunately,  there  was  no 
business  brought  on  which  involved  any 
question  of  importance  or  difficulty,  &  the 
term  was  consequently  short.  I  went  from 
and  returned  to  Baltimore  with  our  broth- 
er Chace,  whose  excellent  flow  of  spirits  & 
good  sense  rendered  pleasant  a  Journey 
which  would  otherwise  have  been  fatigu- 
ing &  disagreable.  . . . 


The  next  group  of  documents,  composed  of  let- 
ters and  newspaper  articles,  demonstrates  the  con- 
tinuing difficulties  faced  by  the  early  justices  as 
the  decade  wore  on.  A  letter  from  Associate  Jus- 
tice Samuel  Chase  to  his  wife  illustrates  in  minute 
detail  the  hazards  of  travel  that  faced  'he  justices 
as  they  attempted  to  get  to  Philadelphia  in  time  for 
the  opening  of  the  Court.  The  remaining  docu- 
ments show  how  the  absence  of  the  justices  from 
the  Supreme  Court  affected  the  conduct  of  business. 

Philadelphia  Gazette  February  3, 1800 


this  Constitution 


Associate  Justice  Samuel  Chase  to  Hannah  Chase 
February  4, 1800—  Havre  de  Grace,  Mar  '-nd1 
(Dreer  Collection,  Historical  Society  of  Pennsylvania) 


...  II  has  pleased  God  once  more  to  save 
Me  from  the  most  imminent  Danger  of 
sudden  Death,  my  Son  also  in  his  great  Ex- 
ertions to  save  Me  fell  in  three  times  and 
was  in  very  great  Danger,  a  young  Officer 
of  the  Name  of  Alexander  was  the  chief  In- 
strument, he  tied  a  Leather  Strap  round 
my  leg,  and  my  Son  held  Me  t  he  whole 
time,  by  my  Coat  near  my  Neck,  I  beleive 
about  live  Minutes.  I  once  exerted  myself 
so  far  as  to  get  my  Breast  on  the  Ice,  but  it 
broke.  I  was  perfectly  collected,  but  quite 
exhausted,  I  relied  only  on  the  protection 
of  my  god,  and  he  saved  Me.  I  em  was  con- 
cerned to  see  my  son  in  sue'u  Danger,  but 
he  would  not  save  himself  without  saving 
Me.  a  Negroe  Fellow  (called  Ben)  was  the 
only  Person  besides  Mr  Alexander,  who 
gave  any  assistance,  there  were  two  french 
gentlemen,  who  were  so  frightened  they 

ran  ashore  the  other  Negroes  were  also 

so  alarmed  that  they  did  not  assist,  but 
running  up  all  together    but  my  Son 
called  and  stopped  them,  as  all  would  have 
broke  in  and  probably  all  perished,  when  I 
was  haled2  out  I  got  on  the  Baggage 
Sledge,  and  was  dra*  a  as:        y  two  Ne- 
groes again  all  wcuid  Uiv-w  come  to  the 

Sledge  but  my  Son  preventer:  them.  I  was 
brought  in  Arms  of  all  to  the  House.  I  im- 
mediately was  rubbed  dry  and  put  into 
Bed  between  Blankets.  I  fell  in  before  Sun 
rise  At  10  oClock  Sntnmya  wrote  Tom- 
my,4 and  Cap1  Barney  sent  to  the  post  of- 
fice; by  Neglect  of  che  pest  Deputy  Post 
Master  [fee?]  it  was  not  sent,  after  12 
oClock  Capt  Ketty  was  so  kind  (with  Mr 
Pleasants)  to  call  to  see  Me.  I  was  then  in 


a  little  perspirabal,5  which  came  on  with 
Difficulty.  My  Head  was  rubbed  all  over 
with  Brandy.  I  took  a  little  burnt,6  and 
drunk  [Whey?]  and  Tea.  I  was  afraid  to  sit 
up  to  write,  and  sent  You  a  Message  by 
Cap1  Ketty.  in  the  Morning  I  set  up  to  have 
my  the  Bed  [made  and?]  yesterday  Morning 
I  got  up  and  shaved,  and  I  cannot  discover 
that  I  have  taken  Cold,  and  I  think  I  am  as 
well  as  if  the  accident  had  not  happened, 
for  fear  You  should  think  I  was  hazardous 
I  will  give  You  the  particulars —  We  got 
here  on  Fryday  about  4  o'clock.  Cap1  Bar- 
ney said  the  Ice  would  not  bear,  and  could 
not  easily  be  cut.  on  Saturday  afternoon 
some  Persons  crossed  on  the  Ice.  on  Sun- 
day before  Day  light  one  of  the  Negroes 
came  into  my  Room,  and  desired  me  to  get 
up,  that  the  passengers  were  going  over, 
that  the  Ice  had  been  tried  and  would  bear 
a  Waggon  and  horses,  when  I  came  down  I 
asked  Cap1  Barney,  who  said  the  Ice  had 
been  tried,  &  there  was  no  Danger —  two 
Negroes  went  before  Me  with  the  Baggage 
on  a  sleigh.  I  followed  directly  on  the 
Track.  Sammy  went  about  ten  feet  on  my 
right  Hand,  the  other  Passengers  followed. 
Mysolf  and  Son  carried  a  long  Boat-Hook. 
about  150  Yards  from  the  shore,  (in  about 
fifteen  feet  Water)  one  of  my  feet  broke  in, 
I  stepped  forward  with  the  other  foot,  and 
both  broke  in.  I  sent  the  Boat-Hook,  & 
across,  which  prevented  my  sinking.  Sam- 
my immediately  ran  up,  and  caught  hold  of 

my  Cloaths,  and  fell  in  he  got  out  and 

lay  on  the  Side  of  the  Hole,  and  held  Me 

and  broke  in  twice  afterwards  I  was 

heavily  cloathed.  my  Fur  Coat  was  very 
heavy  when  it  got  wet —  I  must  inform 
You  of  our  Circumstance.  I  had  just  of- 
fered up  a  prayer  to  god  to  protect  Me 
from  the  Danger,  when  I  instantly  fell  in. 
You  know  I  have  often  mentioned  In- 
stances of  the  special  Intraposition7  of 
providence  in  my  favor,  among  several, 
last  December  in  Annapolis.  I  believe  I 
was  saved  by  his  special  favor,  and  I  feel 
myself  most  grateful,  and  shall  now  have 
cause  to  remember  and  to  give  Thanks — 
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Sammy  wrote  Tommy  on  yesterday,  &  I 

hope  it  got  safe  and  made  You  easy  In 

the  afternoon  Judge  Washington  got  here, 

&  immediately  passed  in  the  Mail  Boat  I 

will  pass  when  I  can  go  in  the  large  Boat, 
the  people  are  now  breaking  over,  and  the 
passengers  are  preparing  to  go  over[.]  I 
shall  stay,  at  least  until  the  Boat  returns, 
and  be  satisfied  I  m&  will  not  go  until 
there  is  no  possible  Risque.  . . . 


1.  Samuel  Chase  misdated  this  letter  as  January  instead  of 
February.  When  he  wrote  it,  he  was  "At  Captain  Barneys  "  a 
tavern,  formerly  called  Rodger's  Tavern,  at  Havre  de  Grace, 
Maryland,  on  the  west  bank  of  the  Susquehanna  River. 

2.  'To  draw  or  pull."  OED. 

3.  Samuel  Chase,  Jr.  (1773-1841),  son  of  Samuel  Chase. 

4.  Thomas  Chase  (1774-1826),  son  of  Samuel  Chase. 

5.  Samuel  Chase,  who  was  thawing  out  from  his  fall  in  the  icy 
river,  means  here  that  "in  a  little"  time,  as  he  warmed  up,  he 
was  perspirable,  or  able  to  perspire. 

6. 1.e.,  burnt  brandy. 
7.  I.e.,  interposition. 

Philadelphia  Gazette  August  12, 1800 


On  Saturday  last,  the  Supreme  Court  of 
the  United  States  commenced  its  session 
in  this  city.  The  indisposition  of  Judge 
Chase  prevented  the  Court  from  proceed- 
ing to  business  on  the  first  day  of  the 
term.  Several  important  causes  will  be 
heard  and  determined  in  the  course  of  the 
present  week.  . .  .Judge  Cushing  (owing  to 
indisposition)  has  not  attended.  . . . 


Associate  Justice  William  Paterson  to  Associate  Justice  William 
Cushing  August  19, 1800—  New  Brunswick,  New  Jersey 
(Robert  Treat  Paine  Papers,  Massachusetts  Hfstorial  Society) 


. . .  Judge  Chase,  being  indisposed,  did 
not  arrive  at  Philada  till  Saturday,  the  9h  of 
the  month,  when  we  made  a  court,  and 
went  through  the  business  by  friday  after- 
noon of  the  following  week  . . . 


The  conclusion  to  be  drawn  from  this  collection 
of  documents  is  that  the  Supreme  Court  justices 
were  acutely  aware  of  the  importance  of  their  offi- 
cial duties  and  made  sincere  efforts  to  meet  their 
obligations.  But  the  impediments  Congress  had 
placed  in  their  way  made  it  difficult  for  the  early 
justices  to  carry  out  their  duties  in  a  way  that  add- 
ed dignity  and  importance  to  the  judicial  branch.  . 
The  justices'  absence  from  Supreme  Court  and  cir- 
cuit court  sessions,  whether  caused  by  illness,  the 
hazards  of  travel,  or  additional  tasks  imposed  on 
them  by  the  president  and  Congress,  undermined 
their  effectiveness  and  hampered  the  development 
of  the  Court.  Thus  at  the  end  of  the  first  decade  of 
the  Court's  existence,  the  justices,  though  faithfully 
discharging  their  duty  to  interpret  the  Constitution, 
had  not  yet  molded  the  Supreme  Court  into  the 
governmental  institution  of  tremendous  conse- 
quence that  it  is  today. 


Maeva  Marcus  is  Visiting  Professor  of  Law  at  George- 
town University  Law  Center.  She  and  James  R.  Perry  are 
editors  of  The  Documentary  History  of  The  Supreme  Court 
of  the  United  States,  1789-WJO.  James  M.  Buchanan  and 
Christine  R.  Jordan  are  associate  editors,  and  Stephen  L. 
Tull  is  assistant  editor.  Volume  1  of  this  multivolume  se- 
ries will  be  published  by  Columbia  University  Press  in 
1984. 
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For  the  Classroom 


WHAT  DOES  THE  CONSTITUTION 
ABOUT  SEPARATION  OF  POWERS 
AND  CHECKS  AND  BALANCES? 


The  lesson  which  follows  has  been  designed  for  use  in  the  high  school  class- 
room, in  courses  which  teach  American  history  and  government.  It  is  one  of 
more  than  sixty  lessons  developed  by  Project  '87  with  a  grant  from  the  National 
Endowment  for  the  Humanities.  This  lesson  may  be  photocopied  for  classroom 
application  with  the  attribution  noted  on  page  1. 

The  complete  book  of  Lessons  on  the  United  States  Constitution  will  be 
published  and  distributed  to  high  schools  throughout  the  nation  for  use  in  con- 
junction with  standard  high  school  textbooks.  The  lessons  were  designed  and 
developed  by  John  j.  Patrick  of  the  Social  Studies  Development  Center,  Indiana 
University,  and       ird  Remy  of  the  Citizenship  Development  Program,  Ohio 
State  University  i  aul  Finkelman  of  the  University  of  Texas  served  as  consulting 
historical  editor. 

Project  '87  would  like  to  hear  of  other  curriculum  materials  c.    *e  Constitu- 
tion developed  for  all  grade  levels,  but  especially  pre-collegiate.  We  will  consider 
publishing  samples  in  this  section  of  the  magazine.  Please  contact  this  Consti- 
tution, 1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  Attention: 
Educational  materials. 


Read  each  of  the  following  hypothetical  statements.  Decide  whether  or  not  each  statement  describes  a  situa- 
tion that  is  in  accord  with  the  words  of  the  U.S.  Constitution.  If  so,  answer  YES.  If  not,  answer  NO.  Circle  the 
correct  answer  under  each  statement. 

Identify  the  number  of  the  Article  and  Section  or  the  Amendment  to  the  Constitution  which  supports  your  an- 
swer. Write  this  information  on  the  line  below  each  item. 

CLUE:  Answers  to  these  items  can  be  found  in  Articles  I,  II  and  III. 
1.  The  Chief  Justice  of  the  Supreme  Court  died.  Thus,  the  Senate  chose  a  replacement. 

YES  NO 


2.  The  President  passed  a  new  federal  law,  which  was  needed,  because  Congress  was  not  in  session. 

YES  NO 


3.  The  Omnibus  Crime  Bill  passed  both  Houses  of  Congress.  The  bill  has  been  on  the  President's  desk  for  15 
days  while  Congress  has  been  in  session.  Then  the  President  vetoed  the  bill. 


YES 


NO 


4.  The  U.S.  Supreme  Court  announced  that  it  had  established,  by  a  unanimous  vote  of  the  Justices,  a  new  fed- 
eral appeals  court  to  help  with  the  large  load  of  cases. 


YES 


NO 


ie  President  that  violate  the  law  may  lead  to  impeachment  by  the  House  of  Representatives. 
YES  NO 


ERIC 
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6.  Congress  passed  a  law,  which  the  President  signed,  setting  70  as  a  mandatory  retirement  age  for  Justices  of 
the  Supreme  Court. 


NO 


YES 


ERIC 


7.  It  is  the  duty  of  the  President  to  declare  the  punishment  for  citizens  convicted  of  treason. 

YES  NO 

8.  Congress  has  the  power  to  limit  the  President's  use  of  federal  money. 

YES  NO 


9.  The  President  signed  a  treaty  with  the  head  of  an  African  nation.  After  approval  by  2/3  of  the  Supreme 
Court,  it  went  into  effect. 

YES  NO 


10.  Congress  may  pass  a  lav.'  ~ver  the  President's  veto  by  a  2/3  vote  of  both  Houses. 

YES  NO 
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LESSON  PLAN  AND  NOTES  FOR  TEACHERS 


What  Does  the  Constitution  Say  About  Separation  of  Powers  and  Checks  and  Balances? 

Preview  of  Main  Points 

The  purpose  of  this  lesson  is  to  increase  students'  knowledge  of  two  related  constitutional  principles:  (1)  sepa- 
ration of  powers  and  (2)  checks  and  balances.  In  addition,  students  should  become  more  familiar  with  certain 
parts  of  the  Constitution  that  pertain  to  separation  of  powers  and  checks  and  balances. 

Connection  to  Textbooks 

This  lesson  can  be  used  to  reinforce  American  government  textbook  treatment  of  separation  of  powers  and 
checks  and  balances.  The  lesson  can  be  used  to  supplement  American  history  textbook  discussions  of  main  prin- 
ciples of  the  Constitution,  which  usually  follow  treatments  of  the  Constitutional  Convention. 

Objectives 

Students  are  expected  to: 

1.  demonstrate  knowledge  of  the  constitutional  principles  of  separation  of  powers  and  checks  and  balances  by 
responding  correctly  with  a  "YES"  or  "NO"  answer  to  each  item  in  this  lesson; 

2.  support  their  responses  to  each  item  by  listing  the  correct  reference  in  the  U.S.  Constitution  (Article  and  Sec- 
tion); 

3.  increase  knowlege  of  certain  parts  of  the  Constitution  that  pertain  directly  to  the  principles  of  separation  of 
powers  and  checks  and  balances; 

4.  practice  skills  in  locating  and  comprehending  information  in  the  U.S.  Constitution; 

5.  increase  awareness  of  how  the  Constitution  applies  to  the  concerns  of  citizens. 

Suggestions  For  Teaching  The  Lesson 

Opening  The  Lesson 

•  Inform  students  of  the  main  points  of  the  lesson. 

•  Be  certain  that  students  understand  the  directions  for  the  lesson. 

Developing  The  Lesson 

©  Have  students  work  individually  or  in  small  groups  to  cor  .nlete  the  items  in  this  exercise. 

•  You  may  wish  to  have  different  students  report  their  answers  to  the  items  in  this  lesson.  An  alternative  is  to 
distribute  copies  of  the  answers,  when  appropriate,  so  that  students  can  check  their  responses  against  the 
correct  answers. 

Concluding  The  Lesson 

•  Ask  students  to  explain  what  each  item  in  the  exercise  has  to  do  with  either  separation  of  powers  or  checks 
and  balances.  By  doing  this,  students  can  demonstrate  comprehension  of  the  ideas  of  separation  of  powers 
and  checks  and  balances. 

o  You  may  wish  to  have  students  examine  and  discuss  in  more  detail  issues  and  questions  associated  with  the 
items  in  this  exercise. 

Answers 

1.  NO,  Article  II,  Section  2,  Clause  2. 

2.  NO,  Article  I,  Section  1. 

3.  NO,  Article  I,  Section  7,  Clause  2. 

4.  NO,  Article  III,  Section  1. 

5.  YES,  Article  II.  Section  4  (Also: 

Articie  I,  Section  2,  Clause  5). 

6.  NO,  Article  III,  Section  1. 

7.  NO,  Article  III,  Section  3. 

8.  YES,  Article  I,  Section  7,  Clause  1. 

9.  NO,  Article  II,  Section  2,  Clause  2. 
10.  YES,  Article  I,  Section  7,  Clause  2. 
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Hie  Bicentennial  of  the  Constitution  in  1987  is  only  one  in  a  long  line  of  historic  occasions  Americans  have 
celebrated.  Historian  Milton  M.  Klein  describes  some  events  which  marked  tfie  Centennial  and  Sesquicentenni- 
al  of  tlie  Declaration  of  Independence. 


i 


1    <.  marked  the  centennial  of  inde- 
pendence, and  the  use  of  the  F 
Birthday  as  spectacle  and  as  booster 
of  American  achievements  reached  a 
'  'gh  water  mark  in  the  great  Philadel- 
phia Exposition  on  450  acret,  of  Fair- 
mount  Park.  The:  nation  had  fair  warn- 
ing of  tiie  mammoth  caricature  a  few 
years  earlier.  Johann  Strauss,  the 
"Waltz  King,"  had  been  paid  $100,000 
to  come  to  Boston  to  conduct  a  gigan- 
tic concert  to  commemorate  the  cen- 
tennial of  the  Battle  of  Bunlr«r  Hill.  So 
huge  was  the  giant  assembly  of  musi- 
cians— there  were  8,500  singers  and  a 
1,500-piece  orchestra — that  it  required 
100  sub-conductor*  to  lead  them.  The 
signal  for  beginning  the  "Blue  Dan- 
ube" was  a  cannon  shot.  All  that 
Strauss  remembered  of  the  occasion 
was  that  "the  noise  was  fantastic."  Of 
the  musical  rendition  he  said  that  the 
best  thing  about  it  was  the  money  he 
received  for  conducting  it.  The  centen- 
nial of  the  Battles  of  Lexington  and 
Concord  degenerated  into  a  planner's 
nightmare.  Fifty  thousand  people 
crowded  into  the  little  town  of  Con- 
cord; a  tent  holding  6,000  was  ready  to 
received  them.  So  massive  was  the 
press  of  humanity  in  the  tent  that  the 
platform  on  which  President  Grant 
and  the  other  dignitaries  sat  collapsed 
at  the  start  of  the  services.  Those  who 
could  not  get  into  the  tent  kept  warm 
on  a  frigid  day  by  consuming  all  the  li- 
quor available  in  Concord  and  wander- 
ing about  the  town  singing  Civil  War 
ballads — of  which  the  favorite  was 
"Saw  My  Leg  Off  Quick."  Grant  left  by 
train  the  same  day  for  the  concurrent 
celebration  at  Lexington,  but  the 
tracks  were  snarled  by  a  monumental 
traffic  jam.  It  took  a  troop  of  horse- 
men to  escort  him  into  town  by  car- 
riage. 

At  Philadelphia  in  1876  a  great  Hall 
of  Machinery  displayed  8,000  mechani- 
cal devices  all  powered  by  a  40-foot 
hig\  •  -orjif-  'tean;  engine.  It  had  taken 


sixty  freight  cars  to  transport  it  from 
Rhode  Island  to  the  fair  grounds.  Visi- 
tors viewed  the  new  typewriter,  tele- 
phone, pin-packing  machine,  reaper, 
refrigerator  car,  and  elevator,  but  they 
were  more  intrigued  by  the  Chinese 
exhibit  of  6,000  silkworms,  Germany's 
giant  steel  Krupp  cannon,  and  a  plas- 
ter cast  of  Washington  ascending  to 
Heaven  on  the  back  of  an  eagle.  On 
the  grounds,  hawkers  sold  Centennial 
fans,  doilies,  aprons,  plates,  glasses, 
hats,  scarves,  soda  pop,  coffee,  cigars, 
matches,  and  buckwheat  cakes.  When 
the  exhibition  opened  on  May  10, 
100,000  visitors  stormed  the  gates 
along  with  what  one  newspaper  corre- 
spondent called — in  a  perfect  mala- 
propism — "an  awful  congregation  r,/ 
dignitaries."  The  guest  of  honor  at  thv- 
commemoration  of  the  birth  of  the 
greatest  republic  in  the  world  was 
Dom  Pedro,  the  Emperor  of  Brazil. 
(The  Emperor  had  a  sense  of  humor. 
He  and  Grant  started  the  great  Corliss 
engine.  When  the  Emperor  was  told 
how  many  revolutions  per  minute  the 
engine  generated,  ho  quipped:  "That 
beats  our  South  American  republics") 
The  Centennial  March  was  especially 
composed  for  this  American  occasion 
by  a  German — Richard  Wagner.  On 
July  4,  visitors  heard  a  Centennial 
Hymn,  especially  commissioned;  the 
composer  was  a  Brazilian,  Carlos 
Gomes. 

Americans  abroad  added  their  own 
ludicrous  touches  to  the  Centennial.  In 
Monrovia,  Liberia,  there  was  only  one 
American  resident  in  the  city,  the  Unit- 
ed States  Minister.  He  observed  July 
fourth  by  firing  a  21-gun  salute  with  a 
weapon  borrowed  from  the  Liberian 
government.  In  Honolulu,  the  United 
States  Minister  and  his  wife  appeared 
at  an  anniversary  dinner  dressed  as 
George  and  Martha  Washington,  with 
background  music  provided  by  Hawai- 
ians  in  ancestral  dress  singing  native 
songs.  n  ^ 


The  hoopla  of  the  Centennial  could 
not  be  equalled  fifty  years  later  when 
the  nation  celebrated  the  Sesquicen- 
tennial  of  American  independence 
with  another  huge  exposition  at  Phila- 
delphia's League  Island  Park  and  the 
Navy  Yard.  But  the  exposition  ran  into 
trouble  from  the  start.  Churchmen 
protested  the  Sunday  openings,  France 
could  not  be  persuaded  to  lend  the 
Mona  Lisa  for  display,  and  it  rained  for 
eighty-six  of  the  fair's  first  130  days. 
Sixteen  nations  sent  exhibits;  Germany 
contributed  the  largest  group  of  midg- 
ets ever  assembled  in  one  place.  But 
public  interest  continued  to  flag.  A  na- 
tion-wide bell-ringing  ceremony 
planned  for  11:11  a.m.  on  July  fourth 
fizzled  in  confusion  over  whether  stan- 
dard or  day-light-saving  time  was 
meant.  In  any  case,  the  exposition 
could  not  compete  for  public  favor 
with  the  luminaries  of  the  silent- 
screen — Mary  Pickford,  Douglas  Fair- 
banks, and  Rudolph  Valentino — or  the 
heroes  of  the  Golden  Age  of  Sports — 
Knute  Rockne  and  Red  Grange  on  the 
pidiron,  Helen  Wills  on  the  tennis 
court,  Man  0'  War  on  the  turf,  Ger- 
trude Ederle  swimming  the  English 
Channel,  and  Jack  Dempsey  and  Gene 
Tunney  in  the  ring.  The  championship 
boxing  match  that  year  was  staged  in 
Philadelphia  in  the  hopes  that  it  would 
draw  some  of  the  crowd  to  the  fair 
grounds.  But  while  over  100,000  per- 
sons paid  almost  $2,000,000  to  see 
Tunney  outbox  the  Manassa  Mauler, 
they  failed  to  b?ii  oul  the  exposition, 
which  ended  its  six  months'  existence 
in  bankruptcy. 

Milton  M.  Klein,  "Commemorating  the 
American  Revolution:  The  Bicentennial  and 
its  Predecessors,"  New  York  History,  July, 
1977,  pp.  271-73. 
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The  Bicentennial  of  American 
Independence:  a  look  back 


INDIANA  HISTORICAL 
SOCIETY 

315  West  Ohio  Sti-eet 
Indianapolis,  Indiana  46202 


In  ob    vance  of  the  bicen- 
tennial M       American  Revo- 
king ;    \\ »;  b:  iana  Historical 
Sociv.  ied  a  series  of 

symj>     *     t  lectures.  A 
n  nib .     1  »ectures  given  at  a 
V3*4  "4"     conferences  and 
wt     .   »>s  in  1972-73,  took 
f  he  unlive  of  "1876,  The  Cen- 
r  \'..\\  Year."  These  papers, 
latT  jiublished  as  a  pamphlet 
v    uie  Society,  included:  "En- 
i  ».ies,  Marbles,  and  Canvases, 
The  Centennial  Exposition  of 
1876,"  by  Lillian  B.  Miller, 
Smithsonian  Institution; 
"Seed  Time  of  Modern  Con- 
flict: American  Society  at  the 
Centennial,"  by  Walter  T.K. 
Nugent,  Indiana  University; 
"Art  and  Culture  in  the  Cen- 
tennial Summer  of  1876,"  by 
H.  Wayne  Morgan,  University 
of  Oklahoma. 

The  first  Bicentennial  sym- 
posium was  held  at  New  Har- 
mony, Indiana,  May  16-17, 
1975.  The  topic  of  this  meet- 
ing was  "Contest  for  Empire, 
1500-1775."  A  second  Bi- 
centennial symposium  was 
hn\d  at  Vincennes,  Indiana, 
Msy  14-25,  1976  with  papers 
centered  around  the  subject 
of  "The  French,  the  Indians, 
and  George  Rogers  Clark  in 
the  Illinois  Country."  A  third 
Bicentennial  symposium  took 
Place  at  Purdue  University, 
West  Lafayette,  Indiana,  April 
29-30, 1978  on  the  theme 
"This  Land  of  Ours,  the  Ac- 
quisition and  Disposition  of 
the  Public  Domain."  The  final 
Bicentennial  symposium  was 
held  at  Fort  Wayne,  Indiana, 
April  24-26,  1981  on  the  sub- 
ject of  'Transportation  and 
the  Early  Nation." 

Five  pamphlets  which  in- 
clude the  papers  presented  at 
these  conferences  are  avail- 
able from  the  Indiana  Histori- 
cal Society. 


OREGON  HISTORICAL 
SOCIETY 

1230  S.W.  Park  Avenue 
Portland,  Oregon  97205 
Contact:  Elizabeth  W. 
Buehler 


The  Oregon  Historical  Soci- 
ety made  two  major  contribu- 
tions to  the  1975-76  Revolu- 
tionary bicentennial 
celebration.  First,  the  Society 
researched,  prepared,  and 
staffed  the  Bicentennial  Ex- 
press, a  rolling  museum  cov- 
ering 10,000  years  of  Oregon 
history.  The  Bicentennial  Ex- 
press traveled  the  state  for 
eight  months  in  1976.  Second, 
the  Society  presented  a  series 
of  "Brown-bag  lunch-lec- 
tures" on  the  Bill  of  Rights. 
The  series  which  lasted  16 
weeks  was  held     the  His- 
torical Center,  and  provided 
noon-time  lectures  by  speak- 
ers— teachers,  judges,  law- 
yers, religious  leaders  and 
writers — who  discussed  the 
Bill  of  Rights  in  its  original 
context.  The  informal  lec- 
tures were  followed  by  dis- 
cussions of  the  Bill  of  Rights 
and  its  application  in  modern 
times. 


torn 


The  National  Museum  of  American 
History,  Smithsonian  Institution 

"A  Nation  of  Nations,"  still  a  major  Smithsonian  ex- 
hibit, had  its  genesis  as  a  bicentennial  project  of  the  Mu- 
seum of  History  and  Technology  (as  the  museum  was 
then  known).  It  includes  more  than  five  thousand  prints, 
photographs,  and  original  objects  organized  in  four  sec- 
tions. The  first,  "People  for  a  New  Nation,"  begins  with 
prehistoric  Indian  artifacts,  and  then  explores  the  variety 
of  cultures  that  appeared  in  the  North  American  settle- 
ments prior  to  1800.  The  second,  "Old  Ways  in  the  New 
World,"  continues  the  ethnic  theme,  focusing  on  the  ma- 
terial culture  of  the  nineteenth  century.  Objects  portray 
travel,  work,  art,  religion,  and  symbols  of  status  and 
prejudice.  "Shared  Experiences,"  the  third  section  of  the 
exhibit,  introduces  the  theme  of  assimilation.  The  social 
and  institutional  forces  that  Americanize  immigrants  are 
dramatized  by  reconstructions  of  a  public  school  room, 
an  army  barrack,  a  balloon-frame  house.  Exhibits  about 
naturalization,  politics,  sports,  work  and  entertainment 
emphasize  that  everyone  here  was  expected  to  become 
an  American.  The  final  section,  "A  Nation  Among  Na- 
tions," examines  America's  give-and-take  relationship 
with  the  rest  of  the  world. 


Over  200  exhibits,  including  more  then  30  internation- 
al displays  created  by  foreign  nations  in  recognition  of 
the  Bicentennial,  were  circulated  by  the  Smithsonian  In- 
stitution Traveling  Exhibition  Service  (SITES),  in  coop- 
eration with  the  American  Revolution  Bicentennial  Ad- 
ministration. 

While  the  international  exhibits  were  traditional  in  for- 
mat— that  is,  designed  for  high-security  institutions — the 
domestic  ones  generally  consisted  of  movable  self-con- 
Uined  panels  that  could  be  placed  in  schools,  libraries, 
and  other  low-security  areas.  These  displays  contained 
reproductions  of  original  documents  and  objects.  Among 
the  most  popular  was  a  1975  collection  of  manuscripts 
of  the  American  Revolution — a  collection  of  letters  and 
other  documents  with  illustrations  and  interpretive  text. 
Exhibits  dealing  with  black  history  and  the  black  pres- 
ence in  America  also  elicited  a  high  degree  of  interest. 
The  show  on  the  contributions  of  black  women  in  Amer- 
ica continues  to  travel  to  museums  around  the  country. 
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CONNECTICUT 

HISTORICAL 

COMMISSION 

The  American  Revolution 
Bicentennial  Commission  of 
Connecticut  sponsored  and 
encouraged  many  activities, 
exhibits,  and  publications 
during  the  1976  Revolutionary 
bicentennial.  Every  town  in 
Connecticut  participated  in 
this  celebration  to  some  de- 
gree. 

A  series  of  35  pamphlets 
edited  by  Professor  Glenn 
Weaver  of  Trinity  College, 
Hartford,  Connecticut,  con- 
tains the  following  issues: 
Vol.  I  Connecticut  Joins 
the  Revolution  by 
Thomas  C.  Barrow. 
Vol.  II  Connecticut  in  the 
Continental  Con- 
gress by  Christo- 
pher Collier. 
Vol.  Ill  ConnecticuVs  Revo- 


lutionary War 
Leaders  by  North 
Callahan. 
Vol.  XII  Connecticut  Sign- 
er: William  Wil- 
liams by  Bruce 
Stark. 

Vol.  XX  Connecticut  Con- 
gressman: Samuel 
Huntington,  1731- 
1796  by  Larry  R. 
Gerlach. 
Vol.  XXI  Connecticut  Soci- 
ety in  the  Revolu- 
tionary Era  by 
Jackson  Turner 
Main. 

Other  volumes  in  the  series 
range  from  colonial  music 
and  colonial  literature 
through  colonial  economic 
conditions  and  work  condi- 
tions. For  additional  titles 
and  further  information,  con- 
tact the  Connecticut  Histori- 
cal Commission,  59  South 
Prospect  Street,  Hartford, 
Connecticut  06106. 


New  Jersey 

The  New  Jersey  Historical  Commission's  Revolutionary  Bi- 
centennial efforts  produced  a  written  record  of  aspects  of 
New  Jersey  Revolutionary  life  and  made  it  usable  and  accessi- 
ble to  the  people  of  New  Jersey. 

As  a  featured  project,  NJHC  published  twenty-six  pamphlets 
dealing  with  New  Jersey  during  the  American  Revolution.  The 
series,  which  is  suitable  for  secondary  and  college  students, 
consists  of  concise  and  readable  essays,  each  about  thirty  pages 
in  length.  In  addition,  the  series  includes  two  Teachers*  Guides, 
one  for  elementary  and  one  for  secondary  school  teachers. 
These  guides  contain  activity  suggestions,  indicate  community 
resources,  give  bibliographies,  and  list  non-book  classroom 
aids.  The  scope  of  the  material  encompassed  by  this  project  is 
indicated  by  the  titles: 
The  Press  in  Revolutionary  New  Jersey  (Richard  F.  Hixson) 
Morristown:  A  Crucible  of  the  American  Revolution  (Bruce 

W.  Stewart) 
The  New  Jersey  Soldier  (Mark  E.  Lender) 
New  Jersey's  Five  Who  Signed  (John  T.  Cunningham) 
New  Jersey's  Revolutionary  Economy  (James  H.  Levitt) 
The  Religious  Issue  in  Revolutionary  New  Jersey  (Edward  J 
Cody) 

The  Music  of  Eighteenth-Century  New  Jersey  (Charles  H. 
Kaufman) 

Medicine  in  Revolutionary  New  Jersey  (David  L.  Cowan) 
William  Franklin:  New  Jerseys  Last  Royal  Governor  (Larry 
R.  Gerlach) 

77m;  Constitution  of  1776  (Richard  J.  Connors) 

New  Jersey  Society  in  the  Revolutionary  Era  (Thomas  J. 

Archdeacon) 
Elian  Boudinot  (Donald  W.  Whisenhunt) 
New  Jersey's  Whigs  (Dennis  P.  Ryan) 
New  Jersey's  Loyalists  (Dennis  P.  Ryan) 
William  Livingston:  New  Jersey's  First  Governor  (Carl  E. 

Prince) 

The  Fine  and  Useful  Arts  in  New  Jersey,  1750-1800  (Su- 
zanne Corlette) 

Education  in  New  Jersey  in  thje  Revolutionary  Era  (Douglas 
Sloan) 

A  complete  list  of  pamphlets  in  this  series  can  be  obtained 
from  the  Commission's  offices.  The  Commission  also  has  a  list- 
ing of  its  publications  in  print,  and  a  listing  of  its  out-of-print 
publications.  Contact:  The  New  "Jersey  Historical  Commission, 
113  West  State  Street,  C.N.  520,  Trenton,  New  Jersey  08625. 

In  addition  to  this  series,  the  Commission  published  several 
related  pamphlets.  Among  them  are:  New  Jersey  in  the  Ameri- 
can Revolution,  1763-1983:  A  Chronology  (1974,  reprinted 
1975);  New  Jersey  in  the  American  Revolution,  1 763-1 783:  A 
Documentary  History  (1976);  and  The  Governors  of  New  Jer- 
sey, 1664-1974:  Biographical  Essays  (1982). 

The  first  two  of  five  letterpress  volumes  of  the  Papers  of  Wil- 
liam Livingston,  the  first  Governor  of  the  State  of  New  Jersey 
(1776-1790),  have  also  been  published,  another  bicentennial  pro- 
ject of  the  NJHC. 

Beginning  in  1973  the  New  Jersey  Historical  Commission 
held  the  first  of  four  workshops  designed  to  assist  teachers  in 
preparing  materials  about  the  role  of  New  Jersey  in  the  Revolu- 
tion. These  workshops  have  gone  on  to  become  annual  events; 
they  are  now  devoted  to  historical  topics  other  than  the  Revolu- 
tion. The  1982  Teachers'  Workbnop  was  entitled  "From  Many 
Lands  We  Came:  Ethnic  Groups  and  Oral  History  in  New  Jer- 
sey." 

As  a  parallel  activity,  the  Historical  Cormtussion  offered  a 
grant-i'.  -fcid  program  to  assist  teachers  preparing  classroom 
projecs  about  New  Jersey  in  the  Revolution.  This  too  became 
an  am  aal  grant  program  which  can  now  be  utilized  for  teach- 
ing any  aspect  of  New  Jersey  history. 

Finally,  the  New  Jersey  Historical  Cornmission  contributed  to 
a  major  exhibition  mounted  jointly  by  it,  the  New  Jersey  His- 
torical Society  and  the  State  Museum.  "The  Pulse  of  the  People; 
New  Jersey  1763-1789*'  presented  artifacts  and  documents  of 
the  colonial  period.  A  version  of  this  exhibit  traveled  around 
the  State  for  three  years. 
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Hawaii 

The  Hawaii  Bicentennial  Commission  sponsored  many  public 
celebrations  and  restoration  projects.  Commission  iunds 
also  supported  a  number  of  books,  pamphlets  and  films.  They 
include  the  following: 

Thomas  Jefferson  Still  Lives:  This  publication  sets  forth 
the  fundamental  world  view  of  Thomas  Jefferson;  it  explores 
three  basic  influences  on  Jefferson's  philosophy — Greek 
thought,  Christian  thought  and  scientific  materialism.  Auth- 
ored by  Professor  Winfield  Nagley,  Department  of  Philoso- 
phy, University  of  Hawaii,  the  booklet  was  distributed 
through  the  University  and  the  Commission. 

Tools  for  Teaching  American  History:  To  assist  teachers 
of  American  history,  an  inventory  of  published  and  audiovisu- 
al materials  available  in  Hawaii  has  been  prepared.  It  consists 
of  highly  selective  annotated  entries.  The  publication  was  dis- 
tributed to  schools  and  libraries,  and  was  available  through 
the  Commission. 

Pride  in  America/Hawaii:  The  National  Retired  Teachers 
Association,  as  part  of  its  Pride  in  America  Bicentennial  pro- 
gram, collected  stories,  remembrances,  anecdotes  and  photo- 
graphs from  the  late  eighteen-hundreds  and  early  nineteen  - 
hundreds  and  published  them  in  book  form. 

Annotated  Bibliography  on  Pacific  Cultures:  This  publica- 
tion makes  available  information  on  music,  dance,  crafts,  art, 
and  the  general  culture  of  Hawaii,  Samoa,  Tahiti,  Tonga,  Fyi 
and  New  Hebrides,  to  teachers,  students,  libraries,  book- 
stores, and  the  general  public.  It  cites  236  sources,  most  of 
them  dealing  with  Hawaii,  and  includes  132  books,  91  record- 
ings, 13  periodicals,  maps,  films  and  other  audiovisual  materi- 
al. The  publication  was  available  at  no  charge  and  distributed 
through  the  Commission. 

Books  about  Hawaii:  A  series  of  14  pamphlets  covered  an- 
cient Hawaiian  culture,  art,  biography,  children's  books, 
crafts,  economy,  music  and  dance,  history,  language,  folklore 
and  mythology,  literature,  natural  history,  recreation  and  trav- 
el. Each  book  contains  briefly  annotated  bibliographical  en- 
tries of  readily  available  printed  matter  on  every  aspect  of 
the  State.  The  pamphlets  were  distributed  free  of  charge  by 
the  Commission. 

Encyclopedia  of  Hawaii:  This  major  Commission  project  is 
a  complete  reference  book  on  the  State  of  Hawaii.  A  single 
volume  of  approximately  1.000  pages,  the  i>ook  is  illustrated 
and  cross-referenced. 

Hawaiian  Language  Newspapers:  Dr.  Rubellite  Johnson 
researched,  co moiled,  translated  and  published  political  and 
social  essays,  letters  and  editorials  that  appeared  in  some  100 
separate  Hawaiian  language  newspapers  between  the  years 
1830  and  1948.  The  result  is  an  overview  of  the  historical  pro- 
cesses that  took  place  during  this  transitional  period. 

Among  the  movies  produced  under  the  auspices  of  the  Bi- 
centennial Commission  are: 

Cable  TV  Feedback— Face  the  Issues:  A  series  of  one-hour 
shows  dealing  with  current  issues  has  been  produced  for 
viewing  on  cable  television- channels.  The  subject  matter  of 
the  shows  ranges  from  Women's  Liberation  to  the  opening  of 
the  Legislature  to  the  Legal  Aid  Society.  The  programs  are 
available  to  Hawaii  Public  Television  as  well  as  the  Depart- 
ment of  Education. 

"In  Pursuit  of  Democracy":  Three  half-hour  television 
films  seek  to  explore  the  way  in  which  democracy  in  Hawaii 
has  been  developing  through  the  contributions  and  struggles 


of  the  various  ethnic  groups  that  make  up  Hawaii.  The  films 
present  school  teachers,  government  office  workers,  profes- 
sionals, blue  collar  workers,  farmers  and  so  forth  on  the  job, 
at  home,  or  at  play,  talking  about  their  efforts  and  successes, 
their  feelings  and  motives,  and  the  lessons  learned  in  bringing 
about  a  more  just  and  democratic  society  in  the  Islands.  The 
films  are  available  for  use  in  public  and  private  high  schools, 
church  groups  and  community  organizations,  labor  unions 
and  business  associations  and  for  television. 

Legal  History/Land  Tenure  in  Hawaii:  The  Hawaiian  Co- 
alition of  Native  Claims  and  its  director,  Mr.  Gail  Prejean, 
have  produced  a  slide  show  presentation  reflecting  the  legal 
history  of  land  tenure  in  Hawaii.  Reprints  of  the  slides  are 
available  to  schools  and  civic  groups  through  the  Hawaiian 
Coalition  of  Native  Claims. 

We  the  People:  This  is  a  film  project  dealing  with  the  appli- 
cability of  the  Bill  of  Rights  to  the  people  of  Hawaii.  Eight  30- 
second  and  four  60-second  public  service  announcements 
were  produced  for  use  on  commercial  and  Hawaii  public  tele- 
vision. The  subject  matter  for  the  announcements  is  based  on 
actual  Hawaiian  experience,  depicting  the  fundamental  free- 
doms that  the  country  cherishes  in  a  Hawaiian  setting.  The 
public  service  spots  are  available  through  the  American  Civil 
Liberties  Union. 

One  additional  project  developed  for  the  76  bicentennial 
should  be  noted  in  connection  with  the  '87  bicentennial.  Profes- 
sor Theodore  R.  Becker,  with  the  University  of  Hawaii  School 
of  Law,  developed  a  radio  show  entitled  "Making  a  Constitu- 
tional Revolution,'1  a  radio  equivalent  of  a  college  level  course. 
The  objective  of  the  course  was  to  help  the  people  of  the  state 
better  understand  the  current  controversies  in  American  gov- 
ernment in  terms  of  traditional  American  Revolutionary  and 
American  government  values,  and  to  prepare  them  for  the  forth- 
coming state  constitutional  convention. 
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1976  Bicentennial  medallion. 

The  Bicentennial  Record  of  the  State  of  Georgia,  1977. 


Georgia 

The  Georgia  Bicentennial  Com- 
mission encouraged  many  cele- 
brations, aided  in  historic  preser- 
vations, and  sponsored  exhibits 
and  publications.  Among  its  edu- 
cational programs  were: 

The  Governor's  Bicentennial 
Youth  Congress:  Outstanding 
high  school  seniors  from  all 
over  the  state  gathered  in  Sa- 
vannah in  February  1976  to  ad- 
dress the  problems  they  face  in 
the  future  and  to  suggest  possi- 
ble solutions.  Students  attend- 
ed workshops  and  drafted  a 
Declaration  for  the  Future, 
which  was  later  presented  to 
the  Georgia  General  Assembly. 

Governor's  Intern  Program: 
This  program  allowed  college 
students  to  earn  credit  toward 
graduation  for  work  on  Bicen- 
tennial projects  sponsored  by 
various  approved  agencies  and 
committees. 

Bicentennial  Teaching  Mini- 
Grants:  Grants-in-aid  were 
made  available  to  Georgia 
teachers  to  stimulate  interest 
in  the  Bicentennial  in  the  pub- 
lic school  system. 

Discovery  76:  This  program 
of  educational  workshops  fos- 
tered a  sharing  of  ideas  and  in- 
structional techniques  and  re- 
sources. As  a  further  incentive 
to  teachers  to  undertake 
worthwhile  history  projects  in 
their  schools,  Discovery 
Grants,  not  in  excess  of  $400 
each,  were  made  available. 

Bicentennial  Youth  Debates: 
The  BYD  was  a  historical  de- 
bate program  sponsored  by  the 
Speech  Communications  Asso- 
ciation and  coordinated  in 
Georgia  through  the  Depart- 
ment of  Management  at  the 
University  of  Georgia  in  Ath- 
ens. Open  to  all  high  school 
seniors  and  college  undergrad- 
uates, the  program  focused  on 
questions  about  the  values  that 
underlie  the  American  experi- 
ence and  encouraged  participa- 
tion from  those  never  previous- 
ly involved  in  academic 
debates. 


Some  of  the-  publications  spon- 
sored by  the  Georgia  Bicentenni- 
al Commission  are  of  continuing 
interest.  The  Revolutionary  Geor- 
gia Pamphlets  are:  "Revolution- 
ary Background!"  "The  Stamp 
Act  in  Georgia  "  "Military  His- 
tory," "The  Georgia  Indian  Fron- 
tier," "The  Impact  of  the  Revolu- 
tion on  Georgia's  Economy," 
"Governor  James  Wright  in  Geor- 
gia," "The  Negro  in  Revolutionary 
Georgia,"  "Georgia  and  the  Unit- 
ed States  Constitution,"  "Political 
Changes  in  Revolutionary  Geor- 
gia," "Loyalism  in  Revolutionary 
Georgia,"  "Social  Change  in  Rev- 
olutionary Georgia,"  "Results  of 
the  Revolution  and  Independence 
in  Georgia,"  These  pamphlets 
may  be  obtained  from:  Adminis- 
trative Services,  Georgia  Depart- 
ment of  Archives  and  History, 
330  Capitol  Avenue,  S.E.,  Atlanta, 
Georgia  30334. 


Wisconsin 

From  its  inception  the  Wiscon- 
sin American  Revolution  Bicen- 
tennial Commission  believed  that 
everything  it  undertook  should 
be  of  state-wide  significance  and 
of  lasting  value.  The  Commission 
developed  some  unique  pro- 
grams, encouraged  local  commu- 
nities to  plan  their  own  activities, 
and  disbursed  thousands  of  fed- 
eral dollars  as  matching  grants  to 
qualified  projects. 

In  addition  to  the  celebratory 
events  of  the  July  4th  period,  the 
Commission  identified  and  sup- 
ported several  other  activities: 
"We  the  People. . .":  Through 
this  project  the  Commission 
sought  to  engage  the  people  of 
the  state  in  an  assessment  of 
whether  the  values  of  the  Rev- 
olution had  persisted  and  now 
well  they  serve  both  today  and 
for  the  future.  The  project  em- 
ployed newspaper  question- 
naires printed  throughout  the 
state  and  a  professional  sam- 
pling of  citizen  attitudes.  The 
"Wisconsin  2000"  Conference 
at  UW-Milwaukee  was  a  key  el- 
ement of  the  program.  The 


Commission  published  a  report 
on  the  projects  findings. 

The  Old  Northwest  in  the 
American  Revolution:  An  An- 
thology: In  cooperation  with 
Commissions  from  the  states 
of  Ohio,  Indiana,  and  Illinois, 
the  Wisconsin  Commission  as- 
sisted the  State  Historical  Soci- 
ety of  Wisconsin's  publication 
of  this  work. 

"Stockbridge-Munsee  Travel- 
ling Exhibit:  The  Munsee  tribe 
of  patriot  Indians  who  now  live 
in  Bowler,  Wisconsin,  and  who 
fought  in  the  Revolutionary 
War  as  allies  of  the  colonists, 
prepared  a  graphic  exhibit  of 
their  history.  Done  in  a  tradi- 
tional long  house  format,  the 
exhibit  toured  extensively 
throughout  the  state  of  Wis- 
consin. 

Bicentennial  Fellowships:  In 
1974,  the  Commission  provided 
fellowships  for  Wisconsin  high 
school  teachers  to  attend  a 
special  University  of  Wiscon- 
sin-Madison seminar  on  the 
teaching  of  the  American  Revo- 
lution. 

Historymobile:  A  special 
grant  to  the  State  Historical 
Society  funded  a  summer  1976 
tour  of  the  traveling  History- 
mobile  exhibit  "New  World, 
New  Nation,  New  State." 

Wisconsin  Heritage  Project: 
The  Commission  wished  to 
preserve  the  memories  and 
voices  of  elderly  citizens  as  a 
legacy  of  our  heritage.  The 
Commission  supported  com- 
munity-based oral  history  pro- 
grams throughout  the  state. 

Mewberry  Library  S^fnpo- 
siurn:  A  symposium  "The 
American,  Indian  £nd  the  Amer- 
ican Revolution"  w*s?  cospon- 
sored  by  the  Center  for  Indian 
Studies  at  the  Newberry  Li- 
brary, Chicago  and  the  Com- 
missions of  Ohio,  Michigan,  Illi- 
nois, and  Wisconsin.  Native 
Americans  and  scholars  from 
Wisconsin  received  assistance 
to  attend  the  symposium. 


AMERICAN  FEDERATION 
OF  LABOR  AND 
CONGRESS  OF 
INDUSTRIAL 
ORGANIZATIONS 

The  national  headquarters 
of  the  AFL-CIO  contributed 
to  the  1976  Bicentennial  of 
the  American  Revolution  pri- 
marily through  three  endeav- 
ors: (1)  The  Working  Ameri- 
cans Festival,  (2)  the  Labor 
History  Museum,  and  (3)  the 
American  Issues  Forum.  In 
addition,  local  unions  spon- 
sored many  events  and  activi- 
ties in  their  areas  throughout 
the  country. 

The  Working  Americans 
Festival  represented  a  major 
segment  of  the  1976  Festival 
of  American  Folklife,  spon- 
sored by  the  Smithsonian  In- 
stitution in  Washington,  D.C. 
Every  presentation  focused 
on  the  worker  and  his  or  her 
skill  rather  than  on  the  ma- 
chinery or  equipment.  As  a 
part  of  the  76  bicentennial, 
local  demonstrations  were 
developed  along  this  success- 
ful format  in  cities  such  as 
Louisville,  Boston,  Minneapo- 
lis, Baltimore,  Los  Angeles, 
Richmond,  and  Philadelphia. 

With  the  support  of  the 
AFL-CIO  Education  Depart- 
ment and  funding  from  NEH, 
the  Philadelphia  Central  La- 
bor Council  mounted  a  Labor 
History  Exhibit  in  that  city. 
The  exhibit  told  the  story  of 
working  men,  women,  and 
children  through  graphics,  au- 
dio-visual and  theater  presen- 
tations and  modern  working 
demonstrations. 

The  American  Issues  Fo- 
rum provided  a  master  calen- 
dar of  specific  discussion 
topics  keyed  to  the  school 
year,  September  through  May 
1976.  The  AFL-CIO  staff 
prepared  a  twenty-five-hun- 
dred-word essay  from  labor's 
point  of  view  on  each  of  the 
monthly  topics  which  were 
collected  in  a  pamphlet  enti- 
tled Unions  in  America. 
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The  Bicentennial  of  the  Constitution: 
a  look  ahead 

ARCHIVES  and  HISTORICAL  SOCIETIES 


NORTH  CAROLINA 
DEPARTMENT  OF 
CULTURAL  RESOURCES 
Raleigh,  North  Carolina 
27611 

The  Division  of  Archives 
and  History  of  the  North  Car- 
olina Department  of  Cultural 
Resources  is  cooperating 
with  North  Carolina  colleges, 
universities  and  historical  or- 
ganizations in  order  to  ensure 
an  appropriate  celebration  of 
the  '87  bicentennial.  More  im- 
mediately, however,  North 
Carolina  is  celebrating  the 
400th  anniversary  of  the  first 
English  settlement  in  America 
on  Roanoke  Island,  North 
Carolina.  America's  Four 
Hundredth  Anniversary  Com- 
mittee and  the  American 
Quadricentennial  Corporation 
have  been  created  to  coordi- 
nate and  fund  this  celebra- 
tion. Additional  information 
about  the  400th  anniversary 
celebration  and  the  exhibits 
and  publications  that  will  be 
associated  with  it  are  avail- 
able from  the  Department's 
office  in  Raleigh. 

WASHINGTON  STATE 
ARCHIVES 

Olympia,  Washington  98504 

The  Washington  State  Ar- 
chives and  the  Office  of  the 
Secretary  of  State  are  devel- 
oping an  extensive  display 
depicting  constitutional  his- 
tory and  development  in 
Washington  State.  The  proj- 
ect is  specifically  designed  to 
celebrate  the  State  Constitu- 
tion whose  Centennial  is  in 
1989,  as  well  as  the  Bicenten- 
nial of  the  U.S.  Coristitution. 

The  Sta^2  Constitution  will 
be  the  centerpiece  of  the  dis- 
play; its  development  will, 
however,  be  traced  through 
the  U.S.  Constitution  as  well 
as  other  charters  of  govern- 
ment. Materials  created  for 
this  display  will  be  used  to 
develop  a  tapeslide  show  for 

this  Constitution 


school  and  other  public  pre- 
sentations. A  brochure  will  be 
developed  to  describe,  in 
greater  detail,  the  state's  con- 
stitutional history. 

THE  ILLINOIS  STATE 
HISTORICAL  SOCIETY 
Old  State  Capitol 
Springfield,  Illinois  62706 
Contact:  Olive  S.  Foster 

The  Illinois  State  Historical 
Society  plans  to  participate  in 
the  bicentennial  in  the  follow- 
ing ways: 
Publications 

a.  Two  of  the  publications 
regularly  printed  by  the 
Historical  Library  will  have 
special  issues  on  the  Con- 
stitution: The  Journal  of 
the  Illinois  State  Histori- 
cal Society  (a  scholarly 
quarterly),  and  Illinois 
History:  A  Magazine  for 
Teen-agers  (written  by  and 
for  Illinois  junior  and  sen- 
ior high  school  students). 

b.  Newsletter  of  the  Congress 
of  Illinois  Historical  Soci- 
eties and  Museums 
(CIHSMNews)  will  have 
articles  on  how  to  cele- 
brate the  event  as  well  as 
a  calendar  of  events  listing 
what  Illinois  historical  so- 
cieties and  museums  are 
doing  for  the  bicentennial. 

Programs 

a.  The  Society  sponsors  a 
yearly  workshop  for  junior 
and  senior  high  school 
teachers.  In  1987  the  work- 
shop will  deal  with  Illinois' 
role  in  the  Northwest  Ter- 
ritory as  well  as  discus- 
sions on  the  U.S.  Constitu- 
tion. 

b.  A  two-day  yearly  Illinois 
history  symposium  will 
have  scholarly  papers  on 
the  two  above-mentioned 
topics. 

c.  The  Society's  CIHSM  five 
regional  workshops  will 
touch  on  how  to  celebrate 
the  bicentennial  of  both 
the  Northwest  Ordinance 
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and  the  U.S.  Constitution. 
Special  Observances 

a.  July  13,  1987,  the  Society 
will  have  a  special  obser- 
vance for  the  Northwest 
Ordinance  in  the  Old  State 
Capitol. 

b.  On  September  17,  1987, 
there  will  be  another  spe- 
cial observance  in  the  Old 
State  Capitol  in  honor  of 
the  U.S.  Constitution. 

THE  CONNECTICUT 
HISTORICAL  SOCIETY 
1  Elizabeth  Street 
Hartford,  Connecticut  06105 
Contact:  John  W.  Shannahan, 
Director 

The  Connecticut  Historical 
Sociaty  intends  to  mount  an 
exhibition  on  Connecticut's 
rote  in  the  Constitutional 
Convention  in  honor  of  the 
1987  bicentennial  celebration. 
The  program  will  feature 
material  on  Roger  Sherman, 
Oliver  Wolcott,  William  S. 
Johnson  and  the  other  Con- 
necticut delegates  at  the  Con- 
vention who  were  strong  sup- 
porters of  the  Constitutional 
concept.  A  biography  of  Jere- 
miah Wadsworth  should  also 
be  published  in  time  for  the 
'87  commemoration. 


MARYLAND 
HALL  OF  RECORDS 
P.O.  Box  828 
Annapolis,  MdL  21404 

At  the  present  time  prepa- 
rations are  being  made  for 
festivities  surrounding  the  an- 
niversaries of  Washington's 
resignation  of  his  military 
commission  from  Congress, 
December  23,  1783  at  Annap- 
olis, and  the  ratification  of 
the  Treaty  of  Paris  by  Con- 
gress also  at  Annapolis,  Janu- 
ary 14,  1784. 

The  Hall  of  Records  in- 
tends to  have  exhibits  in  the 
S\ate  House  on  the  maps  of 
Maryland,  and  another  exhibit 
at  Annapolis  on  those  who 
were  present  in  Congress  De- 
cember 23,  1783  to  January 
14,  1784. 

The  350th  Anniversary  of 
Maryland  will  be  celebrated 
on  March  25,  1984  with  a 
mass  on  St.  Clement's  Island. 
Further  celebrations  are 
planned  for  June,  1984  cen- 
tering on  St.  Mary's  City,  cap- 
ital of  Maryland  from  1634- 
1694. 

The  Hall  of  Records  will  be 
developing  plans  for  appro- 
priate exhibits  and  publica- 
tions in  connection  with  the 
1987  Bicentennial. 


THE  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 
SPECIAL  INITIATIVE  FOR  THE 
BICENTENNIAL  OF  THE  UNITED 
STATES  CONSTITUTION 

NEH  Program  Development  Grants 
Awarded  in  1983 


American  Enterprise?  Institute 
1150  17th  St  NW,  Suite  1200 
Washington,  DC  20036 
Robert  A.  Goldwin 
"A  Decade  of  Study  of  the 

Constitution" 
$419,033 
To  support  three  annual 
conferences,  three  volumes 
of  essays,  and  six  televised 
public  policy  forums  on  the 
Constitution  as  the  Ultimate 
source  of  national  political 
life. 

American  Political  Science 

Association 
1527  New  Hampshire  Ave. 

NW 

Washington,  DC  20036 
Sheilah  Mann 

"  'this  Constitution:  A  Bicen- 
tennial Chronicle* " 

$389,780 
To  support  publication  of  a 
quarterly  magazine  for  the 
years  1984-86  directed  to 
organizations  and  institu- 
tions with  the  potential  for 
developing  programs  that 
promote  public  understand- 
ing and  appreciation  of  the 
humanities  and  the  Consti- 
tution. 

Claremont  Institute 

480  N.  Indian  Hill  Boulevard 

Claremont,  CA  91711 

Ken  Masugi 

"A  New  Order  of  the  Ages" 

$303,579 
To  support  two  annual 
Constitutional  Statesman- 
ship lectures,  two  annual 
conferences,  a  Bicentennial 
Speakers  Program  for  civic, 
social,  professional,  and 
educational  organizations 
in  the  Claremont  area,  two 
library  exhibits  in  Clare- 
mont, and  radio  programs 
based  on  the  conferences 
and  lectures  for  broadcast 
in  southern  California. 

North  Carolina  State 
University 

Dept  of  Political  Science  and 


Public  Administration 

Raleigh,  NC  27650 

Abraham  Holtzman 

'The  Constitution:  Continuity 
and  Conflict" 

$240,596 
To  support  development  of 
five  new  programs  on  the 
Constitution  for  the  Hu- 
manities Extension  unit  of 
the  University  for  state- 
wide public  programming. 

Public  Research,  Syndicated 

480  N.  Indian  Hill  Blvd. 

Claremon!;,  CA  91711 

Larry  P.  Arnn 

'The  New  Federalist  Papers" 

$431,376 
To  support  syndication  of 
216  newspaper  articles  on 
the  Bicentennial  of  the 
Constitution  to  four  thou- 
sand local,  college,  and 
large  metropolitan  papers 
across  the  United  Scates. 

University  of  North  Carolina 
at  Chapel  Hill 

209  Abernethy  Hall 

Chapel  Hill,  NC  27514 

Richard  R.  Schramm 

"Church,  State,  and  the  First 
Amendment:  A  North  Caro- 
lina Dialogue" 

$248,346 
To  support  two  confer- 
ences, preparation  of  re- 
source booklets,  articles  in 
state  newspapers,  public  af- 
fairs television  programs, 
and  radio  programs  to 
heighten  public  under- 
standing of  the  Constitu- 
tion, especially  the  religion 
clauses  of  the  First  Amend- 
ment 

University  of  Virginia 

Institute  of  Government 

207  Miner  Hall 

Charlottesville,  VA  22901 

'The  Constitution  and  Com- 
monwealth: The  Virginia 
Court  Days  Forum" 

$205,000 
To  support  public  forums 
at  twenty  courthouses 


around  the  state  and  ten 
public  television  programs 
on  persistent  issues  of  con- 
stitutional governance. 
Alaska  Institute  for  "Research 

and  Public  Service 
429  D  Street  #306 
Anchorage,  Alaska  99501 
"Approaching  the  American 


Constitution:  1787-1987" 

$15,000 
To  support  planning  for  an 
Alaskan  conference/lecture 
series,  a  newspaper  series, 
and  thirteen  radio  pro- 
grams recreating  the  de- 
bates in  the  Constitutional 
Convention. 


STATE  HUIHANITIES  COUNCILS  UPDATE 


DELAWARE  HUMANITIES 
FORUM 

2600  Pennsylvania  Avenue 
Wilmington,  Delaware  19806 
(302)  738-8491 

The  Delaware  Humanities  Fo- 
rum is  interested  in  supporting 
Bicentennial  programs.  For  fur- 
ther information,  contact  the  Fo- 
rum office. 


VERMONT  COUNCIL  ON 
THE  HUMANITIES  AND 
PUBLIC  ISSUES 
P.O.  Box  58 

Hyde  Park,  Vermont  05655- 
0058 

(802)  888-3183 

The  Vermont  Council  has  re- 
ceived a  grant  from  the  National 
Endowment  for  the  Humanities 
to  develop  reading  and  discus- 
sion projects  related  to  the  U.S. 
Constitution  in  eighteen  Vermont 
towns  in  1984.This  project  was 
one  of  ten  "Exemplary  Awards" 
made  by  NEH  Chairman  William 
Bennett. 

The  first  set  of  discussions  be- 
gan in  January  1984.  Each  series 
consists  of  seven  bi-weekly  eve- 
ning discussion  groups  at  librar- 
ies in  eight  Vermont  towns.  The 
topics  for  the  first  three  series  of 
discussions  are:  Biographies  from 
American  History,  1750-1820, 
Vermont  and  the  New  Nation, 
176U-1800,  and  The  American  So- 
cial Revolution,  1760-1800.  Par- 
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ticipants  will  read  both  literature 
about  the  Constitution,  and  origi- 
nal documents. 

After  the  initial  three  series  of 
discussions  are  completed,  the 
Council  will  evaluate  and  modify 
the  program.  The  next  series  will 
begin  in  the  fall. 

OKLAHOMA  FOUNDATION 
FOR  THE  HUMANITIES 

2809  NW  Expressway,  Suite  500 
Oklahoma  City,  OK  73112 
(405)  840-1721 

Promotion  of  public  human- 
ities programs  on  the  Bicentenni- 
al of  the  U.S.  Constitution  is  a 
priority  set  by  the  Foundation's 
Board  of  Trustees  more  than  a 
year  ago.  The  first  result  of  die 
initiative  was  a  pilot  summer  in- 
stitute for  teachers  on  the  Consti- 
tution, held  this  year  in  Norman, 
Oklahoma. 

The  Foundation  continues  to 
encourage  proposals  on  various 
th ernes  related  to  the  Constitu- 
tion or  on  specific  events  leading 
to  creation  of  the  Constitution, 
and  it  will  consider  proposals  uti- 
lizing any  format  appropriate  for 
public  programming.  Proposals 
are  considered  through  the  nor- 
mal grant  application  process, 
with  major  project  proposal 
deadlines  on  January  15,  April  15, 
July  15,  and  October  15  of  each 
year. 

Guidelines  and  applications  are 
available  from  the  Foundation  of- 
fice on  request. 
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Apolication  Deadlines 

Every  division  of  the  Endowment  is  seeking  proposals  on  subjects  appropriate  to  the  Bicentennial 
of  the  Constitution.  All  applications  should  be  submitted  to  the  appropriate  program. 
The  current  deadlines  for  each  program  follow: 

Deadline  for            For  Projects 
Receipt  of  Beginning 
Program                                                                              Applications  After 

DIVISION  OF  EDUCATION  PROGRAMS 

Central  Disciplines  in  Undergraduate  Education 
Improving  Introductory  Courses 
Promoting  Excellence  in  a  Field 
Fostering  Coherence  throughout  an  Institution 

October  1, 1984 
October  1, 1984 
October  1, 1984 

April  1985 
April  1985 
April  1985 

Humanities  Instruction  in  Elementary  and  Secondary  Schools 
Institutes  for  Teachers 
Institutes  for  Principals 
Collaborative  Projects 
Planning  Grants 

May  15, 1984 
May  15, 1984 
May  15, 1984 
May  15, 1984 

January  1985 
January  1985 
January  1985 
January  1985 

Exemplary  Projects  in  Undergraduate  and  Graduate  Education 
Institutes 

Teaching  Materials 

Other  Initiatives  in  Higher  Education 

May  15, 1984 
May  15, 1984 
May  15, 1984 

January  1985 
January  1985 
January  1985 

Humanities  Programs  for 
Nontraditional  Learners 

October  1, 1984 

April  1985 

DIVISION  OF  FELLOWSHIPS  AND  SEMINARS 

Fellowships  for  independent 
Study  and  Research 

June  1,  1984 

January  1, 1985 

Fellowships  for  College 
Teachers 

June  1, 1984 

January  1, 1985 

Summer  Stipends  for  1985 

October  1, 1984 

Summer  1985 

DIVISION  OF  GENERAL  PROGRAMS 

T-Ji i Yn /thiM'oc  Pmit>Ct^  "ivy  Morli/i 
ii  UrftU/ttLt&o  i  JU/cUlo  til  iriKllLU 

lnlv  *3fl  1QPM 

Anril  1  IQftS 

/\{JI  11   1,  liJOO 

Humanities  Projects  in  Museums 
and  Historical  Organizations 

April  30, 1984 

January  1, 1985 

Special  Projects 
Program  Development 
Youth  Projects 
Younger  Scholars  Program 

August  6, 1984 
June  15, 1984 
September  15, 1984 

April  1, 1985 
January  1. 1985 
June  1, 1985 

DIVISION  OF  RESEARCH  PROGRAMS 

Basic  Research  Program 
Research  Conferences 

September  15, 1984 

April  1, 1985 

Humanities,  Science  and  Technology 
NEH-NSF  EVIST  Projects  (Preproposals  required) 

August  1, 1984 

April  1, 1985 

Reference  Works  Program 
Research  Tools 
Editions 
Translations 

October  1, 1S8* 
October  l,  iyo4 
July  1, 1984 

July  1, 1985 
July  1, 1985 
April  1, 1985 

Research  Resources  Program 
Access 
Preservation 
Publications 

United  States  Newspaper  Project 

June  1, 1984 
June  1, 1984 
May  1,  1984 
August  15, 1984 

April  1, 1985 
April  1, 1985 
October  !,  1984 
April  1, 1985 

DIVISION  OF  STATE  PROGRAMS 

Write  or  call  state  council  offices  for  further  information. 

OFFICE  OF  CHALLENGE  GRANTS 

Challenge  Grants 

May  1, 1984 

December  1, 1984 

OFFICE  OF  PROGRAM  AND  POLICY  STUDIES 

Planning  and  Assessment  Studies 
Unsolicited  proposals 

September  1, 1984 

April  1, 1985 

For  further  information,  contact  the  Endowment's  Office  of  the  Bicentennial  at  (202)  786-0305  or 
786-0332. 
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THE  DOCUMENTARY 
HISTORY  OF  THE 
SUPREME  COURT  OF 
THE  UNITED  STATES, 
1789-1800 

United  States  Supreme  Court 
Washington,  D.C.  20543 
Contact:  Maeva  Marcus 

The  " Documentary  History 
of  the  Supreme  Court  of  the 
United  States,  1789-1800"  is  a 
historical  research  project 
whose  work  will  shed  light 
on  the  early  history  of  the  na- 
tion's highest  court.  Jointly 
supported  by  the  Supreme 
Court,  the  Supreme  Court 
Historical  Society,  and  the 
National  Historical  Publica- 
tions and  Records  Commis- 
sion, the  Documentary  His- 
tory project  will  produce  a 
multi-voiume  collection  of 
court  records,  private  papers, 
and  other  material  relating  to 
the  Court's  early  history.  Co- 
lumbia University  will  publish 
the  series. 

The  volumes  produced  by 
the  Documentary  History 
project  will  bring  together 
and  make  accessible  to  schol- 
ars and  lawyers  much  hither- 
to unpublished  source  materi- 
al necessary  for  any 
examination  of  the  period.  In 
Volume  One,  for  example,  the 
complete  administrative  re- 
cord of  the:  Court  will  be  pub- 
lished. Included  will  be  not 
only  the  Court's  fine  minute 
book,  but  also  the  rough  min- 
utes and  drafts  which  preced- 
ed entry  in  the  fine  minute 
book  and  which  show  the 
evolution  of  the  Court's  legal 
language.  Also  appearing  for 
the  first  time  in  print  will  be 
the  Court's  docket  book,  a 
fragmentary  docket,  a  Su- 
preme Court  formulary,  and 
documents  relating  to  the 
Court's  bar.  Finally,  an  exten- 
sive selection  of  correspon- 
dence and  newspaper  items 
will  be  published  which  shed 
light  on  the  appointment  of 
justices  during  the  Court's 


first  decade. 

The  next  two  volumes  in 
the  Documentary  History  se- 
ries will  be  of  particular  in- 
terest to  the  Bicentenary  cel- 
ebration of  the  Constitution. 
Volume  Two  will  present  doc- 
uments relating  to  the  legisla- 
tive history  of  the  federal  ju- 
diciary. What  were  the 
intentions  of  the  founding  fa- 
thers for  the  structure  and 
function  of  the  federal  judi- 
ciary and  how  were  these  in- 
tentions modified  by  experi- 
ence during  the  1790s?  The 
documents  published  in  Vol- 
ume Two  will  help  to  answer 
these  questions.  Volume 
Three  will  include  documents 
pertaining  to  the  justices  on 
circuit.  Most  importantly,  all 
extant  grand  jury  charges  de- 
livered by  the  justices  will  be 
published.  Sometimes  similar 
to  mini-courses  in  civics, 
these  charges  provide  re- 
markable insight  on  contem- 
porary perceptions  of  the 
new  government,  as  well  as 
on  law  and  politics  in  the  ear- 
ly national  period. 

Subsequent  volumes  will 
present  detailed  treatments  of 
all  Court  actions  between 
1790  and  1800.  In  addition  to 
case  papers,  the  staff  of  the 
Documentary  History  project 
has  collected  correspon- 
dence, newspaper  articles, 
pamphlets,  and  other  misc 
laneous  documents  relating 
to  specific  cases.  Concluding 
the  series  will  be  documents 
touching  on  several  issues: 
extrajudicial  activities  of  the 
justices,  random  comments 
about  the  Court  or  the  jus- 
tices, plans  for  where  the 
Court  would  meet,  and  the  fi- 
nancial accounts  of  the 
Court. 

Upon  completion  of  the  se- 
ries, scholars  and  lawyers,  for 
the  first  time;  will  have  ac- 
cess to  an  incomparable  col- 
lection of  published  docu- 
mentation. This  will  facilitate 
a  reappraisal  of  the  role 
played  by  the  pre-Marshall 


Court  in  shaping  the  destiny 
of  the  new  nation. 


THE  HISTORICAL  ATLAS 
OF  POLITICAL  PARTY 
REPRESENTATION  IN 
THE  UNITED  STATES 
CONGRESS:  1789-1987 

This  Atlas  will  illustrate  for 
the  first  time  the  geographi- 
cal distribution  of  political 
parties  represented  in  the 
United  States  Congress  for 
each  of  the  ninety-seven  con- 
gresses. The  centerpiece  of 
this  work  will  be  color  na- 
tional-scale maps  for  each 
Congress,  showing  political 
party  representation  for  every 
congressional  district  in  the 
House  and  for  every  state  in 
the  Senate.  The  series  of 
maps  will  illustrate  the  birth, 
growth,  decline,  and  trends  of 
congressional  political  parties 
for  every  two-year  period  in 
United  States  history. 

The  above  publication  will 
necessitate  the  first  systemat- 
ic research  effort  to  identify 
the  political  party  member- 
ship/affiliation, from  a  wide 
variety  of  sources,  for  every 
individual  who  ever  served  in 
the  United  States  Congress. 
Often  party  membership/affil- 
iation is  ambiguous,  particu- 
larly pre-1870  and  for  such 
items  as  local  and  state  party 
labels,  dual  and  fusion  tick- 
ets, and  minor  party  influence 
or  dominance.  Therefore,  a 
national  panel  of  contributors 
is  being  assembled  for  tfrj  ac- 
curate evaluation  of  the  party 
membership/affiliation  of  in- 
dividual representatives  and 
senators.  It  is  presently  envi- 
sioned that  these  researchers 
will  be  either  specialists  on 
particular  areas,  eras,  or  par- 
ties. Specific  examples  of  ex- 
pertise might  include:  New 
York  City  1820-1840,  the  state 
of  Kansas,  the  midwest  dur- 
ing the  Populist  era,  the  Jef- 
ferson Congresses,  the  58th 


Congress,  the  Greenback  Par- 
ty, the  Republican  Party  1912- 
1920,  or  the  Free  Soil  Whig 
movement.  All  contributors 
will  be  acknowledged.  Pres- 
ent research  indicates  most 
contributors  will  be  responsi- 
ble for  identifying  only  a  few 
key  individuals.  Those  re- 
searchers making  significant 
contributions  will  be  formally 
recognized  on  the  title  page 
of  the  atlas. 

The  Historical  Atlas  of  Po- 
litical Party  Representation 
in  the  United  States  Con- 
gress, 1789-1987  will  be  pub- 
lished as  Volume  II  of  a  se- 
ries of  works  titled  the 
"United  States  Congress  Bi- 
centennial Atlas  Project."  Its 
development  is  supported  by 
funds  from  the  National  En- 
dowment for  the  Humanities. 
The  initial  volume  of  this  se- 
ries, The  Historical  Atlas  of 
United  States  Congressional 
Districts:  1789-1983,  was 
published  in  December  1982 
by  The  Free  Press  division  of 
Macmillan.  Any  individual 
wishing  to  participate  in  this 
project  please  write  or  tele- 
phone (304)  293-5603,  Ken- 
neth C.  Martis,  Associate  Pro- 
fessor of  Geography, 
Department  of  Geology  and 
Geography,  West  Virginia  Uni- 
versity, Morgantown,  WV 
26506. 

DOCUMENTARY 
HISTORY  OF  THE  FIRST 
FEDERAL  CONGRESS 
National  Historical 
Publications  and  Records 
Comrriission  and  the 
George  Washington 
University 

Washington,  D.C  20052 
Contact:  Linda  Grant 
DePauw 

The  Documentary  History 
of  the  1st  Federal  Congress 
project  began  in  1966  under 
the  sponsorship  of  the  Na- 
tional Historical  Publications 
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ENCYCLOPEDIA  OF  THE  AMERICAN  CONSTITUTION 


The  Encyclopedia  of  the  American  Constitution  will 
be  published  in  1987  as  a  scholarly  enterprise  to  com- 
memorate the  Bicentennial  of  the  Constitutional  Conven- 
tion. Production  of  the  manuscript  began  in  1979  and 
will  end  by  the  close  of  1985  for  publication  in  early 
1987  by  Macmillan  Publishing  Co.,  Inc.,  in  four  volumes 
consisting  of  1,500,000  words.  The  Encyclopedia  will 
contain  about  two  thousand  alphabetically  arranged  arti- 
cles covering  the  history  and  present  state  of  American 
constitutional  law,  ranging  from  abolitionism  to  John  Pe- 
ter Zenger's  case.  Cross-refw"!  ves  will  lead  the  reader 
to  related  entries.  The  St^/Mhl  length  or  a  major  topic, 
such  as  the  First  Amendm-  *-*.,  is  six  thousand  words,  but 
each  principal  component  vt  the  Amendment — e.g.  free- 
dom of  the  press,  religious  Dherty,  separation  of  church 
and  state — will  also  be  the  subject  of  a  six  thousand 
word  article.  Minor  topics  will  receive  briefer  treatment. 

The  Encyclopedia  will  bridge  three  disciplines:  politi- 
cal science,  history,  and  law.  Of  the  1,500,000  words, 
over  60  percent  of  the  Encyclopedia  goes  to  articles  that 
are  either  conceptual  or  historical  in  character,  such  as 
the  First  Amendment,  search  and  seizure,  the  Marshall 
Court,  the  Commerce  Clause,  equal  protection  of  the 
laws,  the  Supremacy  Clause,  the  Burger  Court,  colonial 
constitutional  history  to  1776,  and  the  right  against  self- 
incrimination.  The  remaining  40  percent  of  the  Encyclo- 
pedia is  divided  into  rrticles  on  judicial  decisions,  public 
enactments,  and  individuals  of  constitutional  signifi- 
cance. 

The  editors,  who  are  writing  20  percent  of  the  Ency- 
clopedia, enlisted  the  services  of  the  most  distinguished 
specialists  in  the  country  to  write  the  remainder.  They 
began  by  inviting  twenty-five  of  the  nations^  leading  ac- 
ademic lawyers  in  the  field  of  constitutional  law  to  write 


major  articles  and  received  acceptances  from  twenty- 
four:  Paul  A.  Freud,  Archibald  Cox,  Frank  Michelman, 
and  Laurence  Tribe  of  Harvard;  Dean  Gerhart  Casper, 
Philip  Kurland,  and  David  Currie  of  Chicago;  Dean  Ter- 
rance  Sandalow,  Francis  Allen,  and  Yale  Kamisar  of 
Michigan;  Dean  Jesse  Choper,  Sanford  Kadish  of  Berke- 
ley; Gerald  Gunther  and  Paul  Brest  of  Stanford;  Herbert 
Wechsler  and  Louis  Henkin  of  Columbia;  Justice  Hans 
Linde  of  the  Oregon  Supreme  Court;  Willard  Hurst  of 
Wisconsin;  Norman  Dorsen  of  New  York  University; 
Robert  Stern  (retired);  and  Judge  Louis  Pollack  of  the 
United  States  District  Court  in  Philadelphia. 

The  editors  recruited  a  total  of  230  contributors  and  a 
sixteen-member  editorial  board,  all  of  whom,  except  Jus- 
tice William  J.  Brennan  of  the  Supreme  Court,  are  con- 
tributors. Of  the  230  contributors,  i40  are  from  the  legal 
profession,  and  the  remainder  are  split  evenly  between 
historians  and  political  scientists.  The  contributors  in- 
clude six  Pulitzer  Prize  winners,  eight  federal  judges, 
eleven  law  school  deans  and  seven  former  deans,  two 
past  presidents  of  the  American  Political  Science  Associ- 
ation, and  such  nationally  known  authors  as  Raoul 
Berger,  Walter  Berns,  Robert  H.  Bork,  Henry  Steele 
Commager,  Don  Fehrenbacher,  Erwin  Griswold,  Harold 
M.  Hyman,  Shirley  Hufstedler,  Samuel  P.  Huntington, 
Harry  V.  Jaffa,  Anthony  Lewis,  Alpheus  T.  Mason,  Harvey 
Mansfield,  Edinund  S.  Morgan,  Paul  Murphy,  Walter  F. 
Murphy,  Merrill  D.  Peterson,  John  P.  Roche,  W.W.  Ros- 
tow,  Arthur  M.  Schlesinger  Jr.,  Telford  Taylor,  aiid  C. 
Vann  Woodward. 

For  further  information,  contact  the  editor,  Leonard 
W.  Levy,  Depart,  of  History,  Claremont  Graduate  School, 
Claremont,  CA  91711. 


Commission  and  the  George 
Washington  University.  The 
project  will  publish  the  rec- 
ords relating  to  that  Con- 
gress, including:  the  official 
records  of  the  Congress,  dia- 
ries, notes,  reports,  and  other 
documents  that  are  widely 
scattered  among  collections 
of  personal  papers  and  ar- 
chives; and  contemporary 
publications,  official  and  un- 
official, including  newspaper 
articles,  pamphlets,  broad- 
sides, and  other  items. 

Johns  Hopkins  University 
Press  will  publish  the  project- 
ed 18-volume  series.  Volume 
I,  the  Senate  Legislative  Jour- 
nal, was  issued  on  July  4, 
1972.  Volume  II,  Senate  Leg- 
islative Journal  and  Related 
Documents ,  and  Volume  III, 
House  Journal,  have  been 
published  subsequently.  The 
four  volumes  currently  in 
preparation  will  contain  his- 
tories of  all  legislation  con- 
sidered in  the  First  Congress 
(Volumes  IV  and  V),  petitions 
airl  other  official  documents 


(Volume  VI),  and  the  journal 
of  William  Maclay  (Volume  VII). 


PUBLIC  RESEARCH, 
SYNDICATED 
480  N.  Indian  HiU 
Blvd,  Suite  2 

Claremont,  California  91711 
(714)  621-5831 


Public  Research,  Syndicat- 
ed, of  Claremont,  California 
has  received  a  grant  from  the 
National  Endowment  for  the 
Humanities  for  a  series  of  216 
newspaper  articles  to  com- 
memorate the  Bicentennial  of 
the  U.S.  Constitution.  The  se- 
ries, called  The  New  Federal- 
ist Papers,  will  be  distributed 
to  four  thousand  newspapers 
across  the  country. 

The  New  Federalist  Papers 
will  be  written  mainly  by 
scholars  in  the  field  of  consti- 
tutional law,  political  science 
and  American  history.  The  es- 
says will  be  suitably  short 
(500-1000  words),  and  most 


will  be  accompanied  by 
artwork.  They  will  be  distrib- 
uted every  two  weeks  to 
community  newspapers,  and 
weekly  to  metropolitan  dairy 
papers  beginning  in  January. 

The  purpose  of  the  series 
is  to  increase  public  under- 
standing of  the  Constitution. 
According  to  Thomas  B.  Sil- 
ver, President  of  PRS,  it  will 
commemorate  the  Bicenten- 
nial anniversaries  ot  major 
events,  explore  the  philosoph- 
ical foundations  of  the  Con- 
stitution, and  describe  the 
Constitution's  major  features. 

Managing  Editor  J.  Jackson 
Barlow  stressed  the  project's 
attempt  to  create  a  link  be- 
tween scholarly  debate  over 
the  meaning  of  the  Constitu- 
tion and  public  discussion  of 
the  principles  and  practice  of 
American  democracy.  'The 
strictly  legal  sense  of  the 
word  'constitution'  dominates 
discussion  and  interpretation 
of  our  Constitution  today," 
Barlow  said.  "The  study  of 
constitutionalism  in  the  nar- 
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row  sense  is  not  by  itself  an 
adequate  way  to  commemo- 
rate the  Bicentennial.  The  Bi- 
centennial is  an  occasion  to 
celebrate  the  formation  of 
America  and  of  the  American 
people." 

Among  the  project's  board 
of  editorial  advisers  are  sev- 
eral scholars  widely  recog- 
nized for  their  work  on  the 
Constitution.  Its  six  members 
are  Leonard  W.  Levy  of  Clare- 
mont Graduate  School,  Don 
E.  Fehrenbacher  of  Stanford 
University,  Francis  Canavan, 
S J.,  of  Fordham  University, 
Abigail  Thernstrom  of  the 
Twentieth  Century  Fund,  Su- 
zanne Garment  of  tlie  Wall 
Street  Journal,  and  Philip  B. 
Kurland  of  the  University  of 
Chicago. 

Public  Research,  Syndicat- 
ed, founded  in  1978,  supplies 
op-ed  and  feature  articles  to 
more  than  two  thousand 
newspapers  nationwide.  Most 
of  its  authors  are  scholars  in 
political  science,  history,  and 
the  humanities. 
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ORGANIZATIONS  and  INSTITUTIONS 


CENTER  FOR  THE 
STUDY  OF  THE 
CONSTITUTION 
133  W.  HighSireet^PO. 
Box  987 

Carlisle,  Pennsylvania 
17013 

The  Center  for  the  Study  of 
the  Constitution  is  a  private, 
non-profit  organization  locat- 
ed in  Carlisle,  Pennsylvania. 
The  purpose  of  the  Center  is 
the  study  of  the  Constitution 
of  the  United  States  and  its 
influence  on  the  development 
of  American  politics  and  po- 
litical thought.  The  goal  of 
the  Center  is  to  elevate  the 
discussion  of  politics  and  po- 
litical thought  in  America  to  a 
higher  plane  by  sponsoring 
programs  and  projects  which 
focus  on  the  Constitution  and 
which,  thereby,  will  help  us 
to  understand  our  political 
situation. 

An  important  aspect  of  the 
work  of  the  Center  is  provid- 
ing a  mechanism  through 
which  the  general  public  can 
be  better  informed  regarding 
the  continuing  importance  of 
the  Constitution  as  the  frame- 
work within  whJch  American 
government  and  politics  oper- 
ate. All  programs  sponsored 
by  the  Center  are  open  to  the 
public  and  the  publications  of 
the  Center  are  designed  to  at- 
tract a  wide  readership  rather 
than  appealing  to  a  select  so- 
ciety of  scholars. 

In  October,  1983,  the  Cen- 
ter sponsored  a  conference 
on  "Statesmanship  and  the 
Constitution."  Speakers  in- 
cluded James  Ceaser,  Univer- 
sity of  Virginia,  on  "States- 
manship, rhetoric  and  the 
Constitution,"  Ralph  Ket- 
cham,  Syracuse  University  on 
"Statesmanship  and  public 
opinion,"  Harry  Clor,  Kenyon 
College  on  "Judicial  states- 
manship and  the  Constitu- 
tion," and  George  Friedman, 
Dickinson  College,  on  "Poli- 
tics and  the  limits  of  states- 
manship." 


THE  JEFFERSON 

FOUNDATION 

P.O.  Box  33108,  Farragut 

Station 

Washington,  D.C.  20033 
(202)  466-2311 
Contact:  Alice  O'Connor 

Hoping  to  generate  some  of 
the  same  enthusiasm  and 
lively  debate  that  character- 
ized the  Virginia  ratifying 
convention  of  1788,  the  Jeffer- 
son Foundation  and  the  Col- 
lege of  William  and  Mary  as- 
sembled 150  delegates  from 
March  16-18  in  Williamsburg, 
Virginia  for  the  Virgima  Jef- 
ferson Meeting  on  the  Consti- 
tution.lt  was  the  first  in  a 
state-by-state  series,  culmi- 
nating with  the  celebration  of 
the  Constitution's  Bicentenni- 
al. The  purpose  of  the  Jeffer- 
son Meetings  is  to  allow  citi- 
zens to  examine  and  reassess 
the  institutions  of  American 
government. 

The  agenda  was  set  by  the 
delegates  themselves,  with 
discussion  restricted  to  issues 
relating  to  the  structural  re- 
form of  the  federal  govern- 
ment. Among  the  issues  ex- 
amined were:  a  single  six- 
year  term  for  the  president; 
campaign  contribution  limits 
by  constitutional  amendment; 
direct  election  of  the  presi- 
dent and  electoral  college  re- 
form; longer  terms  for  mem- 
bers of  the  House  of 
Representatives;  terms  of  of- 
fice and  compulsory  retire- 
ment for  Supreme  Court  and 
federal  justices;  and  the  na- 
tional initiative  (enabling  the 
people  to  initiate  federal  leg- 
islation by  petitioning  the 
Congress), 

The  Virginia  Jefferson 
Meeting  was  videotaped  to  be 
produced  as  an  educational 
resource  for  distribution  to 
institutions  and  groups  all 
over  Virginia.Regular  newslet- 
ters will  keep  former  dele- 
gates abreast  of  the  reform 
exchange  at  all  levels.  The 
Foundation  hopes  that  the 


Virginia  Jefferson  Meeting  on 
the  Constitution  is  only  the 
beginning  of  a  continuing  na- 
tional dialogue  addressing 
such  critical  issues. 

Any  citizen  of  Virginia  was 
eligible  to  apply  for  selection 
as  one  of  the  150  delegates 
participating  in  the  meeting. 
Delegates  were  guests  of  the 
Jefferson  Foundation  and 
were  housed  in  the  colonial 
Williamsburg  Lodge,  with 
meetings  at  The  College  of 
William  and  Mary  nearby.  For 
information  and  application 
forms  for  meetings  in  other 
states,  contact  the  Founda- 
tion at  the  above  address. 


INSTITUTE  OF  EARLY 
AMERICAN  HISTORY 
AND  CULTURE 
SPONSORED  JOINTLY 
BY  THE  COLLEGE  OF 
WILLIAM  AND  MARY 
AND 

COLONIAL 

WILLIAMSBURG, 

INCORPORATED 

Post  Office  Box  220 
Williamsburg,  Virginia 
23187 

Contact:  Norman  Fiering 

The  Institute  of  Early 
American  History  and  Culture 
is  planning  three  major  pro- 
jects to  commemorate  the  bi- 
centennial of  the  U.S.  Consti- 
tution, First,  it  is 
collaborating  with  the  Ameri- 
can Philosophical  Society  and 
the  Philadelphia  Center  for 
Early  American  Studies  in 
sponsoring  a  conference  to 
be  held  in  October  of  1984 
with  the  theme  of  "The  Cre- 
ation of  the  American  Consti- 
tution," Garry  Wills  and  Gor- 
don Wood  will  be  two  of  the 
many  prominent  speakers 
featured  at  this  three-day 
?vent. 

The  second  Institute  effort 
will  be  the  publication  of  a 
book  series:  "Bicentennial 
Studies  on  the  Constitution 


and  Early  American  Law  and 
Government."  The  first  vol- 
ume of  this  series  is  to  be 
Presidential  Leadership  in  a 
New  Republic:  American 
Conceptions  of  Executive 
Power,  1600-1837  authored 
by  Ralph  Katcher,  The  second 
volume,  by  Stephen  Botine,  is 
titled  "Liberty  and  Property, 
With  Oppression":  The  Social 
Origins  of  Early  American 
Law. 

Finally,  in  1987,  the  Insti- 
tute of  Early  American  His- 
tory will  sponsor  a  thematic 
issue  of  the  William  and 
Mary  Quarterly  devoted  to 
the  Constitution.  An  invita- 
tion has  been  offered  to 
scholars  to  submit  manu- 
scripts for  this  edition  no  lat- 
er than  the  end  of  1985. 

Although  no  definite  focus 
is  required,  prospective  au- 
thors may  wish  to  entertain 
the  question  "What  difference 
did  the  Constitution  make  to 
, . .  (what  the  authors  specific 
interest  is)?"  It  is  hoped  that 
the  contributions  will  range 
across  the  fields  of  politics, 
law,  social  and  economic  his- 
tory, ideology,  iconography, 
and  so  forth,  and  range  into 
the  early  nineteenth  century. 


NATIONAL  ARCHIVES 
VOLUNTEERS 
CONSTITUTION  STUDY 
GROUP 

National  Archives  Building 
Pennsylvania  Avenue  at 
Eighth  Street,  N  W. 
Washington,  D.C  20408 
(202)  523-3183 
Contact:  Ralph  5,  Pollock 

With  the  support  of  the 
D,C,  Community  Humanities 
Council,  the  National  Ar- 
chives Volunteers  have  insti- 
tuted a  program  of  monthly 
lectures  on  the  Constitution, 
The  speakers  are  Edwin  M, 
Yoder,  a  journalist,  on  "The 
state  of  the  Constitution" 
(January  18),  Joseph  B,  Gor- 


this  Constitution 


man  and  Thonus  M.  Durbin, 
Congressional  Research  Ser- 
vice, on  "American  political 
parties  and  the  Constitution" 
(February  15),  Maeva  Marcus, 
Supreme  Court  Documentary 
History  Project,  on  "The  Su- 
preme Court:  the  first  ten 
years"  (March  21),  R.  Gordon 
Hoxie,  Center  for  the  Study 
of  the  Presidency,  on  "The 
Constitution  and  the  presi- 
dency: evolution  of  the  exec- 
utive" (April  18),  Virginia 
Furdy,  National  Archives,  on 
"Women  and  the  Constitu- 
tion" (May  16),  and  Herman 
Belz,  University  of  Maryland, 
on  "The  Civil  War:  crisis  of 
the  Constitution"  (June  20). 
AH  meetings  are  held  at  noon 
in  room  105  of  the  National 
Archives  Building;  there  is  no 
admission  charge.  In  addition, 
the  Study  Group  has  pub- 
lished a  pamphlet  containing 


the  text  of  the  Constitution.  It 
is  available  to  persons  who 
attend  the  lectures. 

CENTER  FOR  THE 
HISTORY  OF  BRITISH 
POLITICAL  THOUGHT 
FOLGER  INSTITUTE  OF 
RENAISSANCE  AND 
EIGHTEENTH-CENTURY 
STUDIES 

Folger  Shakespeare  Library 
201  East  Capitol  Street,  S.E. 
Washington,  D.C.  20003 
(202)  544-4600 
Contact:  Lena  Cowen  Orlin 

The  principal  mission  of 
the  Center  is  to  provide  a  lo- 
cus for  research  and  instruc- 
tion in  the  field  of  British  po- 
litical thought,  and  to  offer  a 
setting  within  which  a  series 
of  ongoing  academic  pro- 
grams and  publications  can 


"Cycloramo  of  American  history,"  section  of  a  mural  on  the  walla  of  the 
Dahl  Fine  Arts  Museum,  Rapid  City,  S.D.  5.0.  State  Historical  Society. 


be  nurtured  and  carried  for- 
ward. In  recognition  of  the 
ties  between  American  revo- 
lutionary political  ideology 
and  British  political  thought, 
the  Center  will  be  offering 
several  programs  pertinent  to 
the  bicentennial  of  the  United 
States  Constitution.  In  Janu- 
ary, 1984,  the  Center  hosted  a 
conference  entitled  "The 
Treaty  of  Paris  in  a  Changing 
States*  System,"  and  from 
February  through  April,  Pro- 
fessor Gordon  Schochet  of 
Rutgers  University  is  offering 
a  seminar  entitled  uFrom 
Bosworth  to  Yorktown:  the 
Development  of  British  Politi- 
cal Thought  from  Henry  VII 
through  the  American  Revolu- 
tion." Additional  conferences 
and  seminars  are  planned. 
The  Center  welcomes  con- 
tacts from  interested  schol- 


THE  NATIONAL 
ASSOCIATION  OF 
NEGRO 

BUSINESS  AND 

PROFESSIONAL 

WOMEN'S 

CLUBS,  INC. 

1806  New  Hampshire  Ave., 

N.W. 

Washington,  D.C  20009 
(202)  483-4206 

The  tenative  plans  of  the 
National  Association  of  Negro 
Business  anc*  Professional 
Women's  Clubs,  Inc.  for  the 
*87  bicentennial  of  the  Consti- 
tution include  drawing  upon 
the  Smithsonian  exhibit, 
"Black  Women:  Achievement 
against  the  Odds,"  and  updat- 
ing it  by  including  some  of 
the  Association's  currently 
active  members.  This  exhibit 
will  be  used  in  conjunction 
with  six  regional  seminars  ti- 
tled "Does  the  Constitution 
Protect  Black  Women  To- 
day?" By  focusing  on  this 
question  and  looking  at  how 
laws  have  helped  or  impeded 
the  progress  of  black  women, 
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it  is  hoped  that  conclusions 
may  be  drawn  about  what  le- 
gal actions  are  now  neces- 
sary. 

These  six  seminars  will  be 
held  in  each  of  the  Associa- 
tion's six  Districts  and  will  in- 
volve all  of  the  clubs  in  each 
District.  The  seminars  will  cli- 
max at  the  Association's  na- 
tional convention  with  a  spe- 
cial program,  and  with  the 
publication  of  the  seminar 
findings. 

JOINT  CENTER  FOR 
POLITICAL  STUDIES, 
INC. 

Suite  400 

1301  Pennsylvania  Ave., 
N.W. 

Washington,  D.C.  20004 
(202)  626-3500 

For  the  bicentennial  of  the 
Constitution,  the  Joint  Center 
plans  to  publish  a  volume 
that  will  trace  the  process  by 
which  blacks  in  America  have 
gradually  moved  towards  the 
attainment  of  full  and  equal 
citizenship  rights.  A  day-long 
seminar  based  on  the  re- 
search of  the  proposed  work 
is  also  contemplated. 

Consideration  is  being  giv- 
en as  well  to  the  production 
of  a  multi-media  educational 
kit  on  the  black  members  of 
Congress.  The  kit  will  contain 
slides,  a  cassette  recording, 
posters  or  a  booklet  of  pro- 
files and  a  bibliography.  It 
will  be  designed  to  supple- 
ment a  secondary  school 
reader  which  the  Joint  Center 
plans  to  publish  in  early  1984 
on  black  representatives  in 
the  U.S.  Congress  from  1879- 
1982.  The  forthcoming  work 
is  the  product  of  a  research 
project  that  the  Joint  Center 
conducted  in  1977  under  a 
grant  from  the  American  Rev- 
olution Bicentennial  Adminis- 
tration to  document  the  back- 
ground, careers  and 
contributions  of  black  Con- 
gresspersons. 
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DECISION  AT  RICHMOND:  JUNE  1788 


Virginia's  decision  to  ratify  the  new  Constitution  was 
crucial  to  its  success.  Yet,  ratification  did  not  appear 
easy  to  come  by.  "Decision  at  Richmond:  June  1788,"  a 
play  in  three  acts  by  Robert  O.  Byrd,  attempts  to  capture 
the  significance  and  drama  of  the  Virginia  ratification 
convention.  The  dialogue  of  the  play  is  drawn  directly 
from  the  debates  in  Richmond. 

A  prologue  sets  the  scene:  eight  states  had  ratified  by 
the  time  the  Virginia  convention  met.  Only  one  more 
state  was  needed  to  adopt  the  Constitution.  New  York's 
vote  hinged  on  the  decision  by  Virginia.  It  seemed  un- 
likely that  the  union  could  succeed  without  these  two 
states. 

During  the  23  days  the  Virginia  convention  sat,  some 
dozen  delegates  occupied  center  stage,  among  them  two 
future  presidents —  James  Madison  and  James  Monroe, 
future  chief  justice  John  Marshall,  Light  Horse  Harry  Lee 
(father  of  Robert  E.  Lee),  George  Mason  and  Patrick 
Henry,  who  were  the  major  leaders  of  the  opposition  to 
ratification.  These  luminaries  and  others  brilliantly  ad- 
dressed the  perennial  issues  of  government:  the  balance 
between  liberty  and  order,  between  equality  and  free- 
dom. Patrick  Henry  painted  in  vivid  and  somber  hues 
the  alleged  result  of  turning  over  to  the  national  govern- 
ment the  power  of  both  "the  purse  and  the  sword."  Oth- 
er issues  drew  attention  as  well:  the  economic  develop- 
ment of  the  new  nation,  the  abuses  and  uses  of  standing 
armies,  problems  of  representation,  the  inherent  expan- 
siveness  of  power,  the  efficacy  of  "checks  and  bal- 
ances," taxation,  the  danger  of  tyrannous  majorities.  All 
are  still  relevant  to  the  contemporary  scene. 

"Decision  at  Richmond"  is  suitable  for  use  in  Bicen- 
tennial festivities.  For  further  information,  contact  Rob- 
ert O.  Byrd  at  34  Oxford  Street,  Richmond  Hill,  Ontario, 
Canada  L4C  4L5. 


X\ittick  Iknry. 


THE  UNITED  STATES  CAPITOL  HISTORICAL 
SOCIETY 

200  Maryland  Avenue,  N.E. 
Washington,  D.C.  20002 

The  United  States  Capitol  Historical  Society  was  estab- 
lished in  1962  to  record  and  interpret  the  history  of 
the  United  States  Capitol.  In  1978  the  Society  initiated 
an  annual  historical  symposia  series  designed  to  create 
interest  in  the  1987  bicentennial  of  the  U.S.  Constitution. 
The  symposia  are  scheduled  to  continue  through  1990; 
each  conference  is  devoted  to  an  examination  of  an  im- 
portant aspect  of  the  American  Revolutionary  Era,  1763- 
1789. 

The  format  of  the  series  consists  of  three  components. 
First,  there  is  the  symposium  itself,  a  professional  con- 
ference, held  in  Washington,  D.C.  every  March,  at  which 
historians  present  scholarly  papers.  Second,  a  high- 
school  program  is  designed  to  foster  an  interest  in  and 
appreciation  for  the  study  and  teaching  of  history  in  the 
public  schools.  Third,  the  proceedings  of  each  of  the  an- 
nual meetings  are  published  for  the  Society  by  the  Uni- 
versity Press  of  Virginia. 

The  March  professional  meetings  of  the  society  have 
been  and  are  to  be  arranged  around  the  following  topics: 
1978:  "Diplomacy  and  Revolution:  The  Franco-American 
Alliance  of  1778;"  1979:  "Sovereign  States  in  an  Age  of 
Uncertainty;"  1980:  "Slavery  in  the  Age  of  the  American 
Revolution;"  1981:  "Arms  and  Independence:  The  Mili- 
tary Character  of  the  American  Revolution;"  1982:  "An 
Uncivil  War:  The  Southern  Backcountry  during  the 
American  Revolution;"  1983:  "Peace  and  Peacemakers: 
The  Treaty  of  1783;"  1984:  "The  Economy  of  Early  Amer- 
ica: The  Revolutionary  Period,  1763-1789;"  1985:  "Women 
in  the  Age  of  the  American  Revolution;"  1986:  "Arts  and 
Letters:  Cultural  Life  during  the  American  Revolution;" 
1987:  "James  Madison  and  the  Philosophy  of  the  Consti- 
tution;" 1988:  'The  American  Revolution  as  a  Social 
Movement;"  1989:  "Ratification  and  the  First  Election;" 
and  1990:  ''Launching  the  'Extended  Republic:'  The  Be- 
ginnings of  the  Federal  Government." 

The  publication  program  of  the  Society  prints  mono- 
graphs which  are  derived  from  the  material  presented  at 
the  symposia.  In  general,  publication  can  be  expected 
approximately  two  years  following  the  date  of  th  ^  con- 
ference. 

The  society  also  publishes  a  calendar,  "We  the  Peo- 
ple," which  includes  a  historical  notation  for  each  date 
of  an  event  that  occurred  two  hundred  years  earlier. 
More  information  about  the  calendar,  or  about  other  as- 
pects of  the  Society's  programs,  may  be  obtained  from 
the  Society's  Washington  office. 
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Federal  Bicentennial  Agenda 


Independence  National  Park  Prepares 
for  the  Bicentennial 


As  the  site  of  the  Constitutional  Convention,  Indepen- 
dence National  Historical  Park  and  the  City  of  Phila- 
delphia will  be  major  focal  points  for  the  Bicentennial 
commemoration.  Accordingly,  the  Park  staff  and  the 
Friends  of  Independence  National  Historical  Park  are 
now  formulating  plans  for  1987.  A  research  team  has 
been  established  to  study  the  Convention,  the  delegates, 
and  the  history  of  the  Constitution,  and  to  provide  infor- 
mation to  the  Park  staff,  the  general  public  and  scholars. 

There  will  be  at  least  three  key  attractions  during  the 
Bicentennial.  One  will  be  an  exhibit  located  at  the  Sec- 
ond Bank  of  the  United  States  which  will  feature  docu- 
ments, portraits,  and  objects  that  belonged  to  the  dele- 
gates or  that  were  associated  with  the  Convention  or  the 
ratifying  process.  This  exhibit  will  be  sponsored  by  the 
Park,  the  Friends  of  Independence  National  Historical 
Park,  the  American  Philosophical  Society,  the  Historical 
Society  of  Pennsylvania,  and  the  Library  Company  of 
Philadelphia.  A  second  exhibit  will  be  on  display  at  the 
Visitor  Center  and  will  use  modern  technology  to  allow 
visitors  to  engage  in  simulated  decision-making  on  con- 
stitutional questions  that  faced  the  Convention  dele* 
gates,  such  as  separation  of  powers  and  representation 
of  states  in  the  national  legislature,  and  to  see  how  their 
choices  coincide  with  those  of  the  actual  delegates.  Oth- 
er parts  of  the  exhibit  will  explain  various  sections  of 
the  Constitution  and  its  interpretation  over  two  hundred 
years.  Finally,  as  always,  visitors  will  be  able  to  see  the 
Assembly  Room  in  Independence  Hall  (the  State  House 
of  Pennsylvania  in  1787),  where  the  Constitutional  Con* 
vention  formulated  the  document  that  has  survived  for 
more  than  two  hundred  years. 

The  research  team  will  develop  several  print  aids  for 
Bicentennial  visitors  and  for  scholars  and  other  interest- 
ed parties  across  the  nation.  Among  the  most  ambitious 
is  the  preparation  of  a  computerized  bibiliography  in- 
cluding thousands  of  books  and  articles,  court  decisions, 
and  manuscript  material  on  the  Constitution  and  the 
Convention,  In  addition,  the  research  team  will  compile 
a  daybook  which  will  include  daily  entries  about  the 
Convention  and  activities  in  Philadelphia  and  the  nation. 
The  team  will  also  research  and  verify  the  accuracy  of 
information  presented  in  the  exhibits  and  by  the  inter- 
preters of  the  exhibits  during  the  Bicentennial. 

If  you  or  your  organization  is  conducting  research  or 
working  on  any  project  dealing  with  the  Constitution  or 
the  Constitutional  Convention,  the  Park  would  like  to  be 
informed,  For  more  information  about  the  Bicentennial 
at  the  Park,  write  or  phone:  Division  of  History  and  His- 
torical Architecture,  Independence  National  Historical 
Park,  313  Walnut  Street,  Philadelphia,  PA  19106;  (215) 
597-6106  (6107). 


HOUSE  OF  REPRESEN- 
TATIVES APPOINTS  BI- 
CENTENNIAL STAFF 

On  October  1,  1983,  Dr. 
Raymond  W.  Smock,  formerly 
a  coeditor  of  the  Booker  T. 
Washington  Papers,  assumed 
the  position  of  Historian  in 
the  Office  for  the  Bicentenni- 
al created  in  December,  1982, 
by  the  United  States  House  of 
Representatives.  He  was 
joined  on  December  1  by 
James  T.  Currie,  who  is  Asso- 
ciate Historian,  and  Cynthia 
Pease  Miller,  Assistant  His- 
torian. Dr.  Currie  came  to  the 
Office  from  the  Department 
of  Education,  and  Ms.  Miller 
from  the  Office  of  the  Archi- 
tect of  the  Capitol. 

The  Office  has  already  for- 
mulated an  extensive  prelimi- 
nary program  to  commemo- 
rate the  Bicentennial  of  the 


House  of  Representatives. 
Proposals  include:  th^  pi.  oli- 
cation  of  an  anniversa*  y  edi- 
tion of  the  Biographical  L  i- 
rectory  of  the  American 
Congress  (last  published  in 
1971);  the  preparation  of  a 
short,  illustrated,  history  of 
the  House;  historical  exhibits, 
located  in  the  Capitol  and  de- 
signed to  tour  outside  it;  the 
compilation  of  a  guide  to 
manuscript  collections  of  for- 
mer members  of  the  House; 
the  it  Nation  of  a  oral  history 
inte<vi?w  program;  the  cre- 
ation of  a  newsletter;  and  the 
development  of  a  film  strip 
for  elementary  schools. 

The  Office  is  interested  in 
hearing  from  the  public  with 
suggestions  for  other  com- 
memorative activities.  Write 
to:  Office  for  the  Bicentenni- 
al, U.S.  House  of  Representa- 
tives, Washington,  D.C,  20515. 


fc  Constitution 


108 


47 


Congress  Establishes  Federal  Bicentennial  Commission 


The  legislation  stipulates 
that  the  Commission  will  un- 
dertake the  following  duties: 
plan  and  develop  appropriate 
activities  for  the  federal  gov- 
ernment to  implement;  en- 
courage private  organizations, 
and  state  and  local  govern- 
ments to  organize  events;  co- 
ordinate activities  throughout 
the  states;  and  serve  as  a 
clearinghouse  about  Bicen- 
tennial programs. 

In  these  undertakings,  Con- 
gress instructed  the  Commis- 
sion to  give  **due  consider- 
ation" to  several  aspects  of 
the  commemoration,  includ- 
ing: the  historical  setting  in 
which  the  Constitution  was 
created;  the  contribution  of 
diverse  ethnic  and  racial 
groups;  the  relationship  of 
the  three  branches  of  govern- 
ment; citizenship  education; 


the  diverse  legal  and  philo- 
sophical views  regarding  the 
Constitution;  the  need  for  re- 
flection and  understanding  of 
the  document  by  the  public; 
the  need  for  new  educational 
materials;  and  the  signifi- 
cance of  the  Constitution  to 
other  nations.  Congress  also 
directed  the  Commission  to 
work  with  both  private  orga- 
nizations and  government 
agencies,  and  to  delegate  au- 
thority to  state  advisory  com- 
missions. 

The  Commission  will  sub- 
mit a  comprehensive  report 
by  October  of  1985,  with  spe- 
cific recommendations  for 
the  Bicentennial  program.  It 
will  terminate  on  December 
31, 1989,  The  Act  authorizes 
an  appropriation  of  $300,000 
for  1984,  and  "such  sums  as 
may  be  necessary"  for  subse- 
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quent  years.  As  of  January  15, 
no  commission  members  had 
yet  been  named. 

On  September  29, 1983, 
President  Reagan  signed  leg- 
islation, P.L.  98-101,  to  create 
a  Commission  on  the  Bicen- 
tennial of  the  United  States 
Constitution  with  a  mandate 
"to  promote  and  coordinate 
activities"  for  the  Constitu- 
tion's commemoration. 

The  Commission  is  to  be 
composed  of  twenty-three 
members,  including  the 
Speaker  of  the  House  of  Rep- 
resentatives, the  President 


pro  temp  of  the  Senate  and 
the  Chief  Justice  (or  their 
designees).  The  President  will 
appoint  the  additional  twtniy 
members,  twelve  from  among 
recommendations  by  the 
three  statuatory  members/The 
President  will  designate  the 
chair.  According  to  the  legis- 
lation, all  appointees  should 
have  demonstrated  "scholar- 
ship, a  strong  sense  of  public 
service,  and  expertise  in  the 
learned  professions."  Mem- 
bers will  serve  for  the  life  of 
the  Commission, 


Project  'St 


Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N.W, 

Washington,  D.C.  20036 

Photographs  and  camera-ready  art  of  lo- 
gos, posters,  etc.  are  welcome  and  will 
be  returned. 
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SUBSCRIPTION  INFORMATION 


The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a 
quarterly  magazine  so  that  it  may  be  distributed  free  to  institutions  planning  Bicentennial  programs.  Such 
institutions  may  write  and  ask  to  be  placed  on  the  free  mailing  list.  Institutions  wishing  to  receive  more 
than  one  copy  may  do  so  by  subscribing  for  additional  copies.  Individuals  also  must  subscribe.  Subscription 
rates  are  listed  below.  Each  issue  of  the  magazine  will  be  available  for  purchase  at  bulk  rate. 

Individuals   $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  and  Canada  please  add  $5.00  per 
subscription.) 

Bulk  rate  (10  or  more  copies)  $1.75  each 

Shipping  for  bulk  orders: 

10 — 25  no  charge 

26—45   $4.25 

46—65   $5.50 

66—85   $6.75 

86—100   $7.50 

(Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your 
check,  to:  Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  re- 
quest that  all  orders  be  pre-paid.  If  you  have  already  received  the  magazine,  please  include  a  photocopy 
of  the  mailing  label  with  orders  or  changes  of  address. 


I  SUBSCRIPTION  FORM  I 

8     Enclosed  please  find  $  for  subscriptions  or  copies  to  be  sent  to:  I 

-     Name  Title   - 

I     Institution^   I 

■     Address   - 

1     City  State  Zip  Code   1 

I  I 

.  Please  check  appropriate  spaces: 

I   individual,  $10.00  per  subscription  ($15  foreign)  I 

 institution,  $16.00  per  subscription  ($21  foreign)  . 

 bulk  order:  issue  no  number  of  copies  @  $1.75  I 

|  shipping  charge  Total  enclosed   g 
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Edited  by  John  Agresto 

From  n  confoiencc  co  spot  tsored  by 
Proioa  B7  mxJ  t  lie  Natwrul  Humnnt  ms  C^ntcf 


Liberty  &  Equality  Under 
the  Constitution 

Edited  by  John  Agresto 

$7,50  ea,  for  paper,  $12,95  ea,  for  hardcover 

Teaching  About  the 
Constitution  in  American 
Secondary  Schools 

Edited  by  Howard  D,  Mehlinger 

$6.50  ea,  for  paper,  $10.50  ea,  for  hardcover 

The  Constitutional 
Convention  as  an  Amending 
Device 

Edited  by  Kermit  L,  Hall,  Harold  M,  Hyman 
and  Leon  V.  Sigal 

$6,50  ea,  for  paper,  $10,50  ea,  for  hardcover 


Order  from: 
Project  '87 

1527  New  Hampshire  Ave.  N.W. 
Washington,  D.C.  20036 

A  fourth  publication,  The  American  Con- 
stitutional System  Under  Strong  and 
Weak  Parties  is  available  for  $19.95  plus 
shipping  and  handling  and  applicable  sales 
tax  from  Praeger  Publishers,  521  Fifth  Ave,, 
New  York,  NY  10017, 


The  books  are  based  upon  presentations  and 
discussions  at  confererxes  coordinated  by  Proj- 
ect '87,  a  joint  undertaking  of  the  American  His- 
torical Association  and  the  American  Political 
Science  Association.  Support  for  these  Project 
'87  activities  came  from  the  Andrew  D.  Mellon 
Foundation,  the  Rockefeller  Foundation,  the 
William  and  Flora  Hewlett  Foundation,  and  a 
matching  grant  from  the  National  Endowment 
for  the  Humanities. 
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Ho  pert*  except  t  nxlflral  boa  eadxes,  or  a  cmjttn  of  the  United  States,  fit  the  time  of  ttie 
adoption  of  this  coefrtaisoa,  fra|  b*  eligible  to  ibe  office  of  prcfidcat?  snjifret-AaH  any  period 
be  eligible  to  that  office  who  frslloot  hare  attained  to  the  age  of  thirtv.five  vean^aad  been  four- 
teen year*  a  refidcM  within  the  ImfcrdStatee.  ..  . 

la  cafe  of  the  removal  of  the  prcfident  from  Office,  or  of  hli  death,  refijpatioh,  or  inability  to 
dtfcbarg*  the  power*  and  duties  of  dot  (aid  office,  the  time  frail  devolve  on  the  tlctserrfiJ<t>t,  end 
the  Congrefii  may  by  law  provide  Cor  tat  cafe  Of  removal,  death.  ref»gnatiooof  biaoUky.  both  of 
the  prr&icat  and  vke>i*efident,  dctlarlag  what  officer  frail  tbca  afik  iatwefideauaudlocft  «Scct 
5V*D  ict  eeeordiagry,  w*»l  the  duabiGrr  be  removed,  or  a  prefident  tbafl  be  rjexeed. 

The  preftdeot  fraO,  at  dated  timet,  receive  for  hit  services,  a  compcnEstkm,  whkh  ftaH  aehher 
be  eocreafed  dot  dimieifred  daring  the  period  for  which  he  frail  have  bees  cfcard,  and  be  frail 
net  receive  within  that  period  any  other  emolument  from  the  United  8tau»,  or  ear  of  ih«n. 

Before  he  eater  on  the  execution  of  bis  office,  be  frail  take  the  foflowjoj  oath  ot affirm* tioat 

M  I  do  fblemnly  fweir  (or  affirm)  that  !  will  faithfully  execute  the  office  of  prcfident  of  the 
•United  States,  and  win  to  the  beft  of  my  ability,  prefer^  protea  aad  defend  the  confutation  of 
the  Uajtcd  8tate*.N  k 

S«7.  u  The  prettdeut  frill  be  commander  In  chief  of  the  army  and  navy  of  the  United  Staler,  . 
and  of  the  militia  of  the  feveral  State*,  when  called  into  the  aflual  fervtccof  the  United  Statet  i  be 
may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the  executive  depart- 
ment!, upon  any  fitbira  relating  to  the  duties  of  their  refpraive  office*,  and  be  frail  have  power 
to  grant  reprieve*  and  fordone  for  offences  sgsinft  the  United  States,  except  to  cafes  of  in> 

PC|U,&3"bave  powet,  by  and  «ith  the  advice  and  content  of  the  senate,  to  make  treaties,  pro- 
vided two-thirds  of  the  fenatnrs  prefent  concur  j  and  be  &a.l  nominate,  and  by  and  with  the  ad- 
vice and  content  of  the  fcnaie,  frail  appoint  ambafladors,  «*ber  public  miniflers  and  cbofuh,  jud# 
en  ot  the  fupreme  court,  and  all  other  officers  of  the  UotteU  Sates,  whose  appcuntmenta  aic'not 
herein  ntltcrwifc  provided  for,  and  which  frail  be  cftablifeed  by  law.  But  the  Centred  may  by 
law  reft  the  appotutmcot  of  foch  inferior  officers,  aa  they  think  proper,  in  the  pseudent  alone*  la 
the  courts  of  law,  orin  the  heads  ot  departments. 

The  prefident  frail  bare  power  to  fill. op  all  vacancies  that  may.  happen  daring  the  reeefj  of  the 
fenare,  by  jr  famine  eoromiffions  which  (hail  expire  at  the  end  off their  neat  feffioo.  T  •  - 
'  Sn?.  3.  He  lhall  from  time  to  time  give  to  the  Coorrefs  Information  of  the  ftate  of  the  anion;  « 
and  recommend  to  thrir  eonfiderattonloeh  meafores  ashe  frail  judge  ncceCary  and  expedient .  he  # 
-  may,  on  extraordinary  occafions,  convene  both  bouts,  or  either  off  then*,  and  in  cafe  of  diragree* 
mrnt  bet  •  een  them,  with  refpect  to  ibe  time  off  adjournment,  he  may  adjourn  then  to  fitch  time 
as  be  frail  think  proper  1  be  frail  receive  ambafladora  and  other  public  manners  1  he  frail  take 
care  that  the  laws  be  faithfully  executed,  and  frail  commlmon  all  the  officers  of  the  United  Siatetk  . 

5*7.**  The  prcfident,  viccpreftdent  and  all  civil  cancers  of  the  United  States,  frail  be  removed 
Sm  office  on  Imnearhmcnt  foe,  and  corAvicHon  of.Utalbn,  bribery,  or  other  high  crimes  and 
sai  {demeanors,  '    '       '  ■*  * 

finS.  i  •  The  judicial  power  of  the  United  State*,  fraB  be  vefled^m  cme  fuprevnc  coot*,  and  la 
foch  Inferior  courts  at  tbeCongrefi  may  from  time  to  time  oedara  andefiabBfr.  Tbejodnes, 
both  off  the  ^preme  and  inferior  courts*  frsH  hold  their  offices  dorinf  pood  behaviour,  and 
at  Hated  times,  receive  for  their  fervkcs,acompcs^atk^wbkh  fhall  not  be  (fimmiftcd  daring  their 

,  675.  a.  The  judical  power  frail  extend  to  afl  cafes,  la  mw'et**jnfc»#  arifrtg  aaeW  thli  cotU 
t^itwloat  the  Uw*  of  the  United  States,  and  treaties:  made,  or  whfc*  frsB  be  nmdc,  — 
their  irathoritvi  to  all  cafes  afledinf  arabafadorv,  other  Dubnc.mlnltters  and  .oaafaSat 
cafe*  off  nomtraky  and  maritime  JuriftBatoo  1  to  controverfic*  to  whkh  the  United  htdte 
be  a  party  1  to  onsnroverfiea  between  two  or  more  fleatea,' between  a  ftate  and  eMzrns  off  another 
ftate,  b-  tweca  cxtlacaa  of  different  States,  between,  eitlaena  of  the  feme  ftate  claimmg  bade  mv 
dcr  grants  of  difierent  States,  and  between"  a  ftate,  or  the  cWnena  thereof,  and  foreign  States,  cU 
t iarnt  or  fubjcelrs.  . ,       .  •  t     .'.  .  .  ^      „  •  s  * 

.  In  sH  cafes  saeaitiff  ambauedors;  other  public  smnlftcrs  and  cOnfult,  and  thofe  la  whkh  a  ftate 
OuUl  he.paitv,  the  fupreme  court  frail  have  crfertaa!  <  tattficttoa.  In  aV  the  other  cades,  before  , 
mentioned,  the.fnprcme  court  frail  have  npt^tc^arttmftson,  both  aa  to  Uw  sod  tac^,  with  fhch 
excentioni.  and  under  fuch  regulaticmt  as  tbcConWcfe  fraQ  make.  .  : : '  *  ~-  ' '  • 

The  trial  of  att  crimes,  except  m  cafes  offl«pe«chmcnt,  frail  be  byj^t  tn'  <och  trtsl  ftsfl^ bo 
held  In  the  i**!e  where  the  faid ehmca  frail  have  been  comndiicdi  but  when  not  Committed 
within  any  ftate,  the  trial  frail  bo  at  foch  pbee  or  pbeca  as  the  Congrefs  may  by  law  have  dW 

Sid.  a.  treafon  ayainA  the  tialted  States,  frafrcoofifci  wjtry  in  levying  wit  agalaft  ihem,  or  W 
cdoetlng  to  thelc  enemies^  giving  them  aid  and  comfort  Nuperton  frail  becooviaed  of  treason 
toLtcfs  on.  the  teftimoey  of  two  witnenea  to  the  mane  overt  act,  ot  on  coWcffiod  in  operi  rourt. 

The  Conereb  frail  have  power  to  declare  the  ponuliment  off  treafon,  but  no  attainder  rf  txcafea  - 
frail  work  corruption  off  Wood,  or  fotfekare  except  daring  the  Ufe.csTtbe  pcrJiJsi  attainted; 

5«y7.  1.  7nO  faith  and  credit  CaaO  be  given  in  each  ftate  to  the  public  ails,  recorcts,  and  judical 
pToexedmga  ef  every  ethet  fttt££  Aad  the  Coogrcfe  may  try  a^neVal  law*  ptefcribe  the  trntontr  to 
which  fuch  set*,  records  and  procsediaga  frail    proved,  and  the  effea  il^erec/.  e 

Sid.  a.  The  cUaeaa  of  each  smtsfraH  be  entitled  m  sllprivilegea  aad  in»anidca  of  eulxec*  in 
the  feveral  Antes*-  •        m  •  •  >•.?•-■        •  ..*,»•'.  •         ^  "■•*»*' 

A  pcrfeooharged'  in  any  ftate  adtM Utaftal.  letony^  or  other  crime,  who  ftaB  See  from  juAfee, 
sr  .  1  be  Gosmd  m  smothrr  slate,  frail,  on  demand  of  the  exan^ttrve  authority  off  the  ftate  from  whack 
£WDed,bedeliveTedniHlobercn»ovedtot^ 

Noncrsnnk^tolervacecebboarmw 
ro  confeo^seaos  of  aay  law  or  rcsyoi^ 
'  be  delivered  no  00  cUhn  of  the  pnrrt  to  whom  fnch  service  or  labour  may  be  don.       .  . 
•  5ee7.>  KewOaaxt.aaaw  be  admitted  try  t^ 

formed  or  ereOcd  withha  the  jari^iakm  of  any  other  ftatei  nor  any  ^beformed  by  t^  JoxAl- 
00  of  two  orAre  ftate*.  cw  parte  of  ftate*,  without  the  coofent  of  the  legiftawes  of  the  ftatr-ton- 

CeTht  oSfe  at^ha^powe^ 

»rrr^iBjr  oib<r  armm*  hiloaUliillff  Iks  tTshti  niaririi  nad  nothing  kn  this  Confkwdoa 
fraS  be  fcggftroedaeto  prejudice  anydaim*  of  the.Uolt38tatc*,or  of  any  eumieumjfta*©. 
id  Start*  fr*01gnarav^  10  every  ftawb 


,  to  all 
St  q  t  ea  frail  . 


.  TbeUnked  States  smdJgnarantse  tO  every  s^  sn  this  ankm  a  lU^bTk* 
,  and  ftaB  aroana  each  of  litem  ngamft  tavafloot  snd  cm  •K^MAoa  ofthe 
ccutira  (when  ths  b^Antxm  mot  aeeonvenccg  axaiaft  dcnfcOk  vkdence. 


vera  ment,  „ 

of  the  execatifa  (wheel  the  h  giflrtsta 

J**- 

frl^c^S  a  o  to*9io|r«ii 
and  parpofe*.  as  pert  ef  this  coafBtetioau  jrhea  ratified  by  the  le^fictorea  of  three-foOTths^oI  jfat 
*  Several  Gas,  ^convention*  la  threo^bwnhe  thereot,  OS  the  one  or  tlnj  other  nodo^rat^i 

clatdesmthenisah>ofi^ 

tedof  s«en/ulWsr^  ; :  ^£j*:i:^:^>.{ yu \.:y>--h':^-'::r-i^r? 

AH  debts coaeraaed  u^tsi^rslind  Uaxbc&re  the  adoptfcxa  cr^<^x^Wo,fr*l! 
*be  as  vafid  ajrabft  the  United  Staac*  aader  this  CeoJHtntaoo,  as  smder  the  ceWederatioeu       .  , 

ThU  conftlttttmo.  sad  the  owe  of  the  Ualted  8tWw>acli  ftiall  be  x^  m  ae^nattce  thojofj 
a  nd  aU  r^  H^Ta3e,  or  w  hkb  frail  be  nude,  under  the  amWry  of  ibe  C  nked  Staien  ^  he  . 
the  fapreme  Uw  off  tbe  land  t  and  the  judges  la  every  ftate  frail  be  bound  thereby,  any  thlng  l* 
the  conftuotlooorhws  of  at;  flatc^o  ihcconpxry  DoevnthfUading,  - 
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this  Constitution 


...do  ordain  and  establish 


for  t\)e  United  States  of  America. 


:micmtennialChrpnicle   •  .  •  .      .     .  Summer J984Mo:3._ 


Amendments  to  the  United  States  Constitution 


The  text  of  the  Constitution  as  it  appeared  in  1787  was  published  in  the  last  issue  of  this  Consti- 
tution. Since  1787,  twenty-six  amendments  have  been  proposed  by  the  Congress  and  ratified  by  the 
several  states*,  pursuant  to  the  fifth  Article  of  the  original  Constitution. 


ARTICLE  I1 

Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion,  or  prohibiting  the  free  exer- 
cise thereof;  or  abridging  the  freedom  of  speech, 
or  of  the  press;  or  the  right  of  the  people  peacably 
to  assemble,  and  to  petition  the  Government  for  a 
redress  of  grievances. 

ARTICLE  II 

A  well  regulated  Militia,  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people  to 
keep  and  bear  Arms,  shall  not  be  infringed. 

ARTICLE  III 

No  Soldier  shall,  in  time  of  peace  be  quartered 
in  any  house  without  the  consent  of  the  Owner, 
nor  in  time  of  war,  but  in  a  manner  to  be  pre- 
scribed by  law. 

ARTICLE  IV 

The  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers,  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated, 
and  no  Warrants  shall  issue,  but  upon  probable 
cause,  supported  by  Oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  br  searched,  and 
the  persons  or  things  to  be  seized. 

ARTICLE  V 

No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  Grand  Jury,  except  in  cas- 
es arising  in  the  land  or  naval  forces,  or.  in  the  Mili- 
tia, when  in  actual  service  in  time  of  War  or  public 
danger;  nor  shall  any  person  be  subject  for  the 
same  offence  to  be  twice  put  in  jeopardy  of  life  or 
limb;  nor  shall  be  compelled  in  any  criminal  case 


to  be  a  witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

ARTICLE  VI 

In  all  criminal  prosecutions,  the  accused  shall 
er\joy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  juiy  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  ac- 
cusation; to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor,  and  to  have  the  As- 
sistance of  Counsel  for  his  defence. 

ARTICLE  VII 

In  Suits  at  common  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact  tried 
by  a  jury,  shall  be  otherwise  re-examinec!  in  any 
Court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  VIII 

Excessive  bail  shall  not  be  required,  nor  exces- 
sive fines  imposed,  nor  cruel  and  unusual  punish- 
ments inflected. 

ARTICLE  IX 

The  enumeration  in  the  Constitution,  of  certain 
rights,  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people. 


continued  on  page  48 


*  All  the  amendments  except  the  Twenty-first  Amendment 
were  ratified  by  State  Legislatures.  The  Twenty-first  Amend- 
ment, by  its  terms,  was  ratified  by  "conventions  in  the  several 
States."  Only  the  Thirteenth,  Fourteeu-h,  Fifteenth,  and  Six- 
teenth Amendments  had  numbers  assigned  to  them  at  the  time 
of  ratification. 

1  The  first  10  amendments  (termed  articles),  together  with  2 
others  that  failed  of  ratification,  were  proposed  to  the  several 
States  by  resolution  of  Congress  on  September  25, 1789.  The 


ratifications  were  transmitted  by  the  Governors  to  the  Presi- 
dent and  by  him  communicated  to  Congress  from  time  to  time. 
The  first  10  amendments  were  ratified  by  11  of  the  14  States. 
Virginia  completed  the  required  three-fourths  by  ratification  on 
December  15,  1791,  and  its  action  was  communicated  to  Con- 
gress by  the  President  on  December  30, 1791.  The  legislatures 
of  Massachusetts,  Georgia  and  Connecticut  ratified  them  on 
March  2,  1939,  March  18, 1939,  and  April  19, 1939,  respectively. 


Source:  U.S.  Congress.  House.  The  Declaration  of  Independence  and  the  Constitution  of  the  United 
States  of  America.  H.  Doc.  96-143,  96th  Cong.,  1st  sess.,  1979. 
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From  the  Editor 

gn  this,  the  third  number  of  this  Constitution,  the  Enduring  Constitu- 
1  tional  Issue  that  we  explore  is  the  balance  between  government  and 
ithe  individual  in  protecting  civil  liberties.  Professor  Paul  L.  Murphy  of 
the  University  of  Minnesota  discusses  the  meaning  of  a  free  press,  and 
how  that  concept  developed  historically  as  a  civil  liberty  worthy  of  con- 
stitutional protection.  A  signal  case  in  this  evolution,  Near  v.  Minnesota, 
is  the  subject  of  the  lesson  included  in  the  section  devoted  to  curriculum 
materials,  "For  the  Classroom".  In  issue  no.  2,  Professor  Philip  B.  Kurland 
looked  at  the  development  of  the  judiciary.  An  article  by  Professor  A.E. 
Dick  Howard  in  this  issue  touches  on  two  additional  significant  constitu- 
tional themes  related  to  the  courts:  the  process  of  constitutional  change 
and  flexibility  through  the  interpretations  of  the  courts,  and  the  role  of 
the  judiciary  as  shaper  of  public  policy. 

Two  other  articles  offer  historical  perspectives  on  the  Constitution.  Pro- 
fessor Jack  N.  Rakove  of  Stanford  University  describes  the  political  the- 
ory of  James  Madison  and  the  achievement  of  the  framers  in  constructing 
a  republican  form  of  government  suited  to  a  large  and  diverse  nation.  Dr. 
James  H.  Hutson  of  the  Library  of  Congress  chronicles  the  writing  of  the 
Constitution  at  the  Federal  Convention  in  1787,  and  the  key  role  of  the 
Committee  of  Detail. 

The  Bicentennial  Gazette  offers  a  special  focus  on  the  media  programs 
now  being  planned  for  the  Bicentennial  commemoration.  We  have  includ- 
ed descriptions  of  several  projects  that  are  underway;  reports  on  media 
events  will  continue  in  future  issues.  Once  again,  please  let  us  know 
about  events  you  are  planning,  whether  they  involve  the  media  or  other 
activities.  Also,  please  send  photographs  and  camera-ready  art  of  logos  or 
posters  related  to  your  program  for  this  Constitution. 

In  the  last  issue,  we  featured  the  text  of  the  Constitution  as  adopted  by 
the  Federal  Convention.  In  this  issue,  we  are  publishing  the  text  of  the 
Amendments  to  the  Constitution  ratified  since  1787.  They  begin  on  the  in- 
side front  cover. 

this  Constitution  encourages  your  comments  on  each  issue  of  the 
magazine.  We  also  look  forward  to  your  suggestions  for  useful  features 
and  articles  as  we  work  together  toward  making  the  Bicentennial  of  the 
American  Constitution  an  instructive,  entertaining  and  thoughtful  occa- 
sion. 
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Thirteen  Enduring 
Constitutional  Issues 


®  National  Power — limits  and 
potential 

•  Federalism — the  balance 
between  nation  and  state 

•  The  Judiciary — interpreter  of 
the  Constitution  or  shaper  of 
public  policy 


I  ^Civa  Liberties^the  balance  . 


•  Criminal  Penalties — rights  of 
the  accused  and  protection  of 
the  community 

•  Equality — its  definition  as  a 
Constitutional  value 


•  The  Rights  of  Women  Under 
the  Constitution 

©  The  Rights  of  Ethnic  and 
Racial  Groups  Under  the 
Constitution 

•  Presidential  Power  in  Wartime 
and  in  Foreign  Affairs 

•  The  Separation  of  Powers  and 
the  Capacity  to  Govern 

•  Avenues  of  Representation 

•  Property  Rights  and  Economic 
Policy 

•  Constitutional  Change  and 
Flexibility 
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Ttie  Meaning  of  a  Free  Press 

PAt/L  L.  MURPHY 


>n  the  facade  of  the  Chicago 
\Tribune  building,  chiseled  in 
'the  marble,  is  a  statement  by 
Chief  Justice    Charles  Evans 
Hughes.  Taken  from  a  1931  Su- 
preme Court  case,  Near  v.  Minne- 
sota, it  reads: 
The  administration  of  govern- 
ment has  become  more  complex, 
the  opportunities  for  malfea- 
sance and  corruption  have  multi- 
plied, crime  has  grown  to  most 
serious  proportions,  and  the  dan- 
ger of  its  protection  by  unfaithful 
officials  and  of  the  impairment  of 
the  fundamental  security  of  life 
and  property  by  criminal  alli- 
ances and  official  neglect,  em- 
phasize the  need  of  a  vigilant  and 
courageous  press  especially  in 
great  cities.  The  fact  that  liberty 
of  the  press  may  be  abused  by 
miscreant  purveyors  of  scandal 
does  not  make  any  less  necessary 
the  immunity  of  the  press  from 
prior  restraint  in  dealing  with  of- 
ficial misconduct. 
The  case  which  produced  this 
vitally  important  ruling  also  gener- 
ated a  massive  body  of  argumenta- 
tion on  both  sides  as  to  the  true 
meaning  of  freedom  of  the  press,  its 
history  as  a  concept  and  instrument 
in  American  development,  and  its 
role  in  and  relation  to  the  Constitu- 
tion and  constitutional  government. 
The  case  illustrates  both  the  Consti- 
tution's ability  to  meet  new  chal- 
lenges, and  its  conservative  nature: 
the  classical  values  incorporated  in 
the  document  proved  equal  to  a 
modern  confrontation.  The  process 
of  judicial  interpretation  empha- 
sizes the  character  of  the  Constitu- 
tion as  a  living  document,  but  one 
whose  modern  application  comes 
from  its  history  and  the  history  of 
the  nation.  It  also  illustrates  the 
propensity  of  modern  Justices  to 
translate  terms  like  "freedom  of  the 
press"  from  legal  abstraction  to  op- 


erational reality.  Further,  the  ease 
itself  raised  a  specific,  crucial  con- 
stitutional issue  with  which  Ameri- 
cans still  wrestle.  How  much  does 
the  public,  through  the  media,  have 
a  right  to  know  about  the  actions  of 
its  governing  officials,  the  policies 
they  intend  to  follow,  the  methods 
they  plan  to  use  in  that  pursuit,  and 
the  degree  to  which  they  indulge 
their  own  human  venality?  It  alsc 


Jay  Near.  Minneapolis  Tribune,  April  19,  1936. 
Photograph,  Minnesota  Historical  Society. 


raises  questions  as  to  the  proper 
use  of  press  freedom,  and  the  re- 
sponsibility of  both  government  of- 
ficials and  media  decision-makers 
to  the  public  and  to  the  general 
welfare  of  the  nation. 

The  Near  case  involved  a  Minne- 
sota law  enacted  in  1925  to  shut 
down  an  unscrupulous  Duluth 
newspaper  which  was  critical  of 
public  authorities  for  their  alleged 
connections  with  crime  and  corrup- 
tion. The  statute  was  also  used 
against  a  sleazy  Minneapolis  publi- 
cation, the  Saturday  Press,  which, 
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too,  asserted  links  between  local 
oflicials  and  the  underworld.  Flam- 
boyant, but  still  reasonably  accu- 
rate, its  revelations  hid  led  to  two 
gangland  attacks  on  one  of  the  pub- 
lishers, the  second  of  which  was 
.  tal.  The  local  County  Attorney 
and  future  Governor,  Floyd  B.  01- 
jon,  asked  a  judge  to  close  down 
his  "malicious,  scandalous,  and  de- 
'■  riatory  publication."  The  judge 
^L  rkly  obliged  and  the  newspaper 
Vi  suppressed  under  a  temporary 
ii\junction  after  the  Minnesota  Su- 
preme Court  upheld  the  constitu- 
tionality of  the  ugag  law."  The  plight 
of  the  Saturday  Press  had  attracted 
the  attention  of  both  the  liberal 
American  Civil  Liberties  Union,  and 
the  conservative  Chicago  publisher, 
Robert  R.  McCormick.  His  lawyers 
helped  convince  the  United  States 
Supreme  Court  that  the  case  was  an 
important  test  of  the  First  Amend- 
ment, and  that  it  should  be  the 
occasion  for  applying  the  tradition- 
al and  historic  concept  of  "no  prior 
restraint"  to  state  laws  inhibiting 
the  dispersal  of  information  which 
the  public  had  a  right  to  know. 

Charles  Evans  Hughes,  who  con- 
sidered his  role  in  the  Near  case  a 
highpoint  of  his  career,  wrote  the 
irayority  opinion.  His  now  classic 
statement  on  prior  censorship, 
which  he  read  from  the  bench  with 
great  feeling,  set  forth  a  general 
principle  which  still  largely  defines 
freedom  of  the  American  press,  a 
principle  cited  frequently  in  subse- 
quent rulings  including  the  famous 
Pentagon  Papers  case  in  the  late 
years  of  the  Vietnam  War.  But  pos- 
sibly more  importantly,  the  ruling 
stiffened  the  backbones  of  count- 
less editors  and  publishers  and 
helped  stave  off  periodic  attempts 
by  politicians,  judges,  and  prosecu- 
tors to  muzzle  the  journalistic 
watchdog. 
The  Bicentennial  of  the  adoption 

this  Constitution 


of  the  Constitution  is  an  appropri- 
ate time  to  examine  the  founding 
fathers'  perception  of  what  free- 
dom of  the  press  was  supposed  to 
mean.  Did  they  have  in  mind  the 
establishment  of  the  constitutional 
right  of  a  newspaper  to  publish 
without  prior  restraint  and  a  con- 
ception of  the  newspaper's  role  as  a 
herald  to  expose  political  corrup- 
tion and  public  malfeasance?  While 
conclusive  answers  are  impossible, 
a  look  at  the  history  casts  some 
light  on  the  subject 

Control  of  a  New  Medium 

From  the  invention  of  the  print- 
ing press  and  the  ability  of  a  writer 
to  distribute  ideas  to  a  general  audi- 
ence, a  concern  evolved  as  to  the 
proper  use  of  that  process.  Prevail- 
ing doctrines  of  spiritual  and  tem- 
poral sovereignty  made  it  inevitable 
that  control  over  the  new  medium 
of  expression  would  Ko  gathered 
firmly  in  the  hands  01  the  ruling 
authorities.  In  England,  printing 
first  developed  under  royal  spon- 
sorship and  soon  became  £  monop- 
oly granted  by  he  crown.  The 
crown  retained,  however,  the  right 
to  restrain  in  advance  the  publica- 
tion of  material  considered  threat- 
ening or  unwarranted.  The  govern- 
ment initially  used  its  authority 
aga  ;st  certain  religious  works 
"with  divers  heresies  and  errone- 
ous opinions."  But  rrze  the  crown 
begr  He  process  of  censorship  by 
curtailing  one  segme  *  of  the  press, 
the  whole  field  became  open  to 
official  suppression.  In  1566,  the 
Star  Chamber  issued  a  decree  limit- 
ing printers  to  publication  of  only 
the  most  innocuous  material,  a  re- 
striction enforced  with  increasing 
severity  under  the  early  Stuart  rul- 
ers of  th  r  seventeenth  century-  To 
this  control,  the  authorities  added 
over  the  years  further  royal  procla- 
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The  Chief,  in  Bn  renin  n.  This  Paper  from  Newt 
SUnd*;  Definitely  AUgm  Himself  With  Gem- 
teed,  VioUtae  the  Law  He  b  Sworn  to  Upheld, 
When  He  Tries  to  Suppress  Toil  Publication. 
The  Only  P«i*r  ha  AttStar  The  I Dares  Expose 
the  Gael's  Deadly  Crip  on  ?&<*neapoU*.  .A 
Plain  Statement  of  Facts  and  a  \Varamg  of 
Legal  Action.  „ 


Respectfully  Submitted 


Poauoly  Uv«rt  «rt  moments 
vrhen  "a  aoft  answer  tvnttth 
away  wrath"  troT  •  si  against - 
•ocb  short  period*  the're  are 
long  hours  when  the  Baglhih 

.  language  becomes  woefully  de- 
ficient la  expressive  words, 
and  I  ftod  that  deficiency  pain* 
fully  evident  right  now.  '. 

Oa  September  24th,  tho  first 
Uaua  of  the  Saturday  Press 
rnade  Ha  appearsaee, "  •  It 
launched  no  attack  against  tht 
police  department  nor.  against '. 
Chief  of  Police  Frank  Brun- 
skill.  Ita  pages  prore  Uit  truth  ; 
of  this  staleraint.  v. 
We  (Mr.  CnOford  and  my- 

>elQ  Attacked  a  gambling  syn- 
dicate that  has  operated  bras- 
only  in  thlt  city  for  more  than 
four  years.  We  attacked  that 
blackmailing  rag.'  tlie  Twin 
City  Reporter  and  the  men  who 
own  and  publlih  it.  We  mineed' 
no  cords.  We  knew  our  oo- 

■  longl 

When  h  had  become  a  mat.'. 
'  tor  of  eommon  knowledge  that 
we  were  to  expose  these,  we 
were  offered  ].  a  weekly  "en- 
velope" If  we  would  "lay  off" 
and  when  we  sporncd  this 
bribe  We  were  coolly  Informed  . 
ihit  ws  '  w  i  bo  given  a  44 re- 
ceipt" (kt  jlf  we  persisted. : 
Out  I  am  nvt  gving  to  rehash 
that  story.  I'm  going  to  rip  t)»* 
«oams  and  tee  what  1*  iP3ia> 
tbe  rotten  garment.'  . 

We  made  no  attempt  to 
nlnec  that  first  issue  on  the 


sews  standi  FOR  WE  HAD 
BEEN  TOLD  BY  THE  CAM- 
BMSrC- SYNDICATE  THAT 

CH1EJ"  -of.  police  brun*- 

SKJLL  .WAS  THB  "WEAK 
SJSTERH  OF  THE  SYNDI- 
CATE. Think  of  H— the  Chief 
of  Police  on  whoen  every  citi- 
iren  must  rely  for' protection  of 
life  and  property,  a  member, 
by  the  gang'e  admission,  OF 
THE  GAMBLING'  SYNDI- 
CATE! Do  you.  wonder  that 
we  made  no  attempt  to. place, 
tho  Saturday  Press  on  the  newe 
stands  of  Minneapolis  ,  where; 
they  would  be  at  the  mercy  of 
an  alleged  gang  member? 

Moo  BarnetU  "Big  Moc,".oe-r 
knowledgcd  v. gunman, :  gang: 
leader,  tlie  man  who  has  boast- 
ed that  he  intended  recruiting 
an  army  of  gunmen  that  would 
rival  Chicago's  :  mechtitegun 
corps,  la  the  man  who  declared 
that  Chief  Brunskitl  was  the- 
"weak  sister*:  of  the  gambling 
ayndicate— not  "Dame  Humor" 
but  Mam  Bametti  •■ ;  -  \.  Z o 
.'  'The  Saturday  Press  was  first 
published  on  September  24  or 
rather  dated  as  of  that  date 
and  actually  off  the  press  on 
the  ??.id  On  .Monday,  Sep- 
tr?d*»*26th.  Mr,  Guilford  was : 
jhok  down  by  gunmen  as  he 
tjre-'e  from  W*  home'  in  Rob-" 
WiyrkUj  to  the  office  In  Mitt- 
t>jt»i>t»lto.  Mote  Bnrnett  had " 
tareataned  GuiJford  with *.  a 
"recri^f  less  than  one  week 

.  CCinlfcttiii  «'n  pace  7)  * 


'.  Thets  seems  to  be  an  .im- 
pression among  'gentlemen .  of 
pecul[ar  bent  that  the  repres- 
sion of  our  street  sales  has  ren- 
dered abortive  our  attempt  to 
cleanse  this  city  of  gang  rule. 
These  gents .  are.  intellectual 
aingie-trsckers;. 'twenty  •  two 
caliber  saps  rattling  around  in 
a  four  hundred  thousand  city. 
Last  they  become  too'  hilari- 
ous.' I  beg  to  calf  tSieir  atten- 
tion to  the  following  letter,  the 
original  of  whkh  was  mailed 
to  the  Hennepin  County  Grand 
Jury  on  Wednesday  of  this 
■week.  ;• ;:  ■„■  '•-•'-  ::.,fi 
''.  Read  it  carefully,  "ree  brave 
buekai"  and  see  if  you  can  dis- 
cern a  flatter  of  a  white  flag. 
We've  Just  begun  to  fight!.  \$ 


i    '  MlaMapetb,  Mbsjtseeta,  ,'• 
•"•»:  October  IS,  |IHiV^; 
To  the  Heefcaepla  Cessniy../-; 
;  '■'  Grand  Jwry-^;^;'"-V  - 
Geattesneai-  v-" •.•'*■<•..*': 

Permit  ens ita  call  ta*  attaa- 
Hen  el  year  henerakla  body  to' 
"-As  October  1st  and  October 
.  Slh  issue  of  the  Saturday  Press' 
ia  which  Issues  both  Mr  H«w  , 
ard  'A.  .Guilterd  -  aad  .myself 
have  eanased  ceaditseas  that ; 
actually  eaUt  in  tab  elty  or  did 
at  the  tW  (and  tang  prW  to) . 
of  our  tspose,V':-"'v'.'%  : : ''■ 
"■  I  especially  wish  to  call  yaur  - 
aHantkm  te  the  artlcla,  written . 
by  eaysalf,  in  tbe  October  Slh 
issua  linear  the  caption  eft  < 
■  HA  Few  el  the  Uaeelfed 
Mlaaeapelis  Mysteries.K  'v '. 

la  that  article  I  gave  the 
aatne  of  one  of  the  awmereus; 
victims  of.  MhsneapoHi  gsaa> 
etera,  Mr.  Saasuel  ShapifO  ef 
3S1S  East  ':  Fr^aktin '  Aeecsue;  , 
aad  I  asn  ;peelthm  that  were; 
Mr.  5hspiro  gives  a  chsaea  to 


aedere  year  fcedy  he 


I'  aafilliasii.  gang  sella  af  tide  ' 
city  sea  end  cady  with  year  as>- 
preral  assl-  by  yowr  actjest. 
Mess  Aaewstt,  gajssrstar,  wha  , 


'(Bey  ''  Began)  aad  oeespae! 
avaa  arrast  fee  thai  act,' today  ; 
walks  tha  tb-eata  af  tha  city  a 
fn*  amass,  a  ■ease a  te  Uvea  aad  ', 
giepsrtji,  ■'.'•■>'/."••''.•'.  • 

;  ;l  trust  ysawflt  ast  waslder 
sne  tee  aweiuesphieaia  ill  a  gabs  - 
suggest  that  yea  sabpeeaa  Mr.  ' 
Samnal  Shapiro  and  thue  pive 


try,  heretofore; denied  Mas,  of 
talUag  his  awn  steryef  HISev 
perieaoa  -  with.  Mean  Beruett  . 
and  the  te3isr*a  hired  thuga. 

'•■  ^^"■'X  --'•":, ' 
'VV.Vsry  Irssrg- jraens,'-"**'--  ;- 

I  Editor,  The  Satarday  Prase 

•••'.  :•.••■••  S407»4tS)Stfeet  •  . 
i  .r-; . : :..  Mlaaeapwlia,  Mian,  i 
And  >  further.  I  might  add  for 
the  edification  of  the  Munpinch- 
ee-gang'* .that  I  bare  mailed,.' 
each  week,  two  copies  of  (his  . 
paper  to  each' member  of  the 
Grand  Jury.  I  shall  eontinoo 

- : ,  -  ICvsttnoH  os  Vkgt  ■}  '. 


The  Saturday  Press,  October  15, 1927.  Minnesota  Historical  Society. 


mations,  Star  Chamber  decrees, 
and  parliamentary  enactments,  con- 
stantly increasing  the  complexity  of 
the  regulations  and  further  shack- 
ling the  art  and  business  of  publica- 
tion. 

Resistance  to  the  crown  on  this 
matter  arose  early.  Although  oppo- 
nents of  these  practices  did  not 
question  the  propriety  of  punishing 
seditious  libels,  they  did  object  to 
"prior  punishment."  The  licensing 
power  allowed  authorities  to  place 
a  prior  restraint  on  a  publication's 
issuance;  anything  published  with- 
out a  license  was  criminal.  During 
the  period  of  the  English  Civil  War, 
when  Parliament  assumed  control 
over  printing,  some  Puritan  leaders 
demanded  that  publication  still  be 
subjected  to  prior  restraint.  Strong 
objection  ensued.  Parliamentary 
2/  iers,  convinced  that  there  was  a 


"definite,  discernable,  and  discover- 
able truth  in  religious  doctrine,  the 
presentation  of  which  could  not  fail 
to  convince  the  unbeliever,"  began 
talking  in  a  vocabulary  strikingly 
similar  to  the  modern  view  of  the 
importance  of  the  truth  being  test- 
ed in  the  "marketplace  of  ideas."  As 
the  poet  John  Milton  wrote  at  the 
time: 

And  though  all  the  winds  of  doc- 
trin  were  let  loose  to  play  upon 
the  earth,  so  Truth  be  in  the  field, 
we  do  ii\juriously  by  licencing 
and  prohibiting  to  misdoubt  her 
strength.  Let  her  and  Falshood 
grapple;  who  ever  knew  Truth 
put  to  the  wors  in  a  free  and  open 
encounter? 
Milton  was  also  a  pragmatist.  As  he 
wrote  his  friend  Samuel  Hartlib, 
"the  art  of  Printing  will  so  spread 
knowledge  that  the  common  peo- 
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"Tlie  liberty  of  the  press  is  indeed  essential  to  the  nature  of  a  free  state; 
but  this  consists  in  laying  no  previous  restraint  upon  publication,  and 
not  in  freedom  from  censure  for  criminal  matter  ivhen  published." 
—Sir  William  Blackstone 


pie,  knowing  their  own  rights  and 
liberties  will  not  be  governed  by 
way  of  oppression."  Thus,  the  im- 
portance of  the  press's  effect  on  the 
relationship  between  the  govern- 
ment and  the  people  was  recog- 
nized early. 

In  time,  Puritans,  including  Mil- 
ton, quickly  saw  that  "Truth  is  not 
always  victorious  even  where  given 
a  free  field/'  and  that  control  of  the 
press  to  suppress  erroneous  opin- 
ions could  be  useful.  Hence,  early 
attention  arose  as  to  what  unli- 
censed words  might  be  found  mis- 
chievous and  libelous  and  the  prob- 
lem of  seeking  a  balance  between 
freedom  and  legitimate  restraint 
was  sharpened  in  public  argumen- 
tation Generally,  cautious  restraint 
won.  Toleration  for  intolerant 
views  had  few  adherents.  "No  opin- 
ions contrary  to  human  society,  or 
to  those  moral  rules  which  are  nec- 
essary to  the  preservation  of  civil 
society,  are  to  be  tolerated  by  the 
magistrate"  wrote  the  Englishman, 
John  Locke,  in  his  1689  Letter  Con- 
cerning Toleration.  But  for  Locke, 
the  proper  form  of  punishment  was 
not  prior  governmental  censorship. 
A  system  of  prior  restraint  was 
cumbersome  and  unpopular,  and 
when  the  English  Licensing  Laws 
expired  in  1695  they  were  not  ex- 
tended. 

Thereafter,  freedom  of  the  press 
from  licensing  came  to  be  recog- 
nized in  England  as  a  common  law 
or  natural  right.  That  law  was  sum- 
marized by  the  English  jurist,  Sir 
William  Blackstone,  in  a  now  fam- 
ous passage: 
The  liberty  of  the  press  is  indeed 
essential  to  the  nature  of  a  free 
state;  but  this  consists  in  laying 
no  previous  restraint  upon  publi- 
cation, and  not  in  freedom  from 
censure  for  criminal  matter  when 
published.  Every  freeman  has  an 
undoubted  right  to  lay  what  sen- 
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timents  he  pleases  before  the 
public;  to  forbid  this  is  to  destroy 
the  freedom  of  the  press;  but  if  he 
publishes  what  is  improper,  mis- 
chievous, or  illegal,  he  must  take 
the  consequences  of  his  own  te- 
merity. 

The  governmental  method  for  con- 
trolling the  press  in  England 
evolved  from  the  prior  censorship 
of  Milton's  day  to  the  subsequent 
punishment  of  Blackstone's. 

Eighteenth  century  liberals,  less 
secular  and  more  political  came  to 
view  freedom  of  the  press  in  far 
more  modern  terms.  The  popular 
pamphlets  known  as  Cato's  Letters, 
published  in  England,  were  widely 
read  in  the  American  colonies  as  an 
esteemed  source  of  political  ideas. 
The  most  famous  of  the  Letters 
were  those  on  freedom  of  speech, 
and  Reflections  upon  Libelling,  one 
of  three  essays  on  libel  law  and 
freedom  of  the  press.  It  was  "Cato" 
from  whom  the  founding  fathers 
derived  certain  of  their  First 
Amendment  ideas,  and  it  was 
"Cato"  who  redefined  the  proper 
relationship  between  government 
and  the  press,  affording  a  basis  for 
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the  evolution  of  a  free  press  in 
America. 

In  "Cato's"  view,  freedom  from 
illegitimate  authority  was  vital. 
Freedom  of  expression  constituted 
a  primary  value.  Governments 
could  rightly  limit  these  freedoms 
only  when  their  use  might  directly 
hurt  or  abrogate  the  rights  of  anoth- 
er, "Cato"  argued  that  free  govern- 
ment and  free  expression  would 
prosper  or  die  together.  Moreover, 
because  government  officials  are 
agents  of  the  people's  interests, 
they  should  be  subject  to  popular 
criticism  and  should  welcome  hav- 
ing their  activities  openly  exam- 
ined. "Only  the  wicked  Governors 
of  Men  dread  what  is  said  of  them," 
"Cato"  contended,  and  it  is  only 
they  who  fear  a  free  press.  While 
the  press  should  be  pressured  to 
correct  its  errors,  the  government 
should  not  seek  in  most  cases  to 
punish  them  when  they  occurred. 
In  Cato's  view,  libels  rarely  pro- 
voked causeless  discontent  against 
the  government.  Libels  were  the 
inevitable  result  of  a  free  press,  an 
evil  arising  out  of  a  much  greater 
good  that  brought  advantages  to 
society  which  far  outweighed  po- 
tential harm.  "Cato"  was  aware, 
however,  of  his  own  need  for  pro- 
tection at  a  time  in  England  when 
his  views  were  decidedly  prema- 
ture. Thus,  he  asserted  that  libels 
against  the  government  should  be 
punishable,  while  truthfulness 
about  public  people  and  measures 
should  constitute  a  legitimate  de- 
fense against  a  criminal  libel 
charge. 

Cato's  Letters  were  the  high  wa- 
ter mark  of  libertarian  theory  until 
the  close  of  the  eighteenth  century. 
In  fact,  American  libertarian  theory, 
neither  original  nor  independent, 
was  at  its  best  little  more  than  an 
imitation  of  "Cato."  But  as  British 
repression  became  increasingly 
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heavy  and  objectionable,  Ameri- 
cans more  and  more  discussed  this 
vital  area  and  the  role  of  the  press. 

A  *Sacred'  Free  Press 

In  1765,  at  a  time  when  the  colo- 
nists were  outraged  over  the  Stamp 
Act,  John  Adams  wrote  a  Disserta- 
tion on  the  Canon  and  Feudal  Law 
in  which  he  expressed  the  view  that 
he  knew  of  no  "means  of  informa- 
tion . . .  more  sacred  . . .  than  ...  a 
free  press."  A  free  press,  he  went  on 
to  argue,  was  an  instrument  by 
which  the  mass  of  the  people  might 
take  to  compensate  for  some  of  the 
disadvantages  they  labored  under 
in  their  struggle  with  the  executive. 
More  specifically,  Adams  main- 
tained, it  offered  a  remedy  for  the 
people's  most  chronic  ailment,  dis- 
unity. Newspapers  could  play  a  spe- 
cial part  in  welding  together  a  unit- 
ed populace  by  disseminating 
knowledge  of  the  constitution  and 
of  how  their  ruler's  related  to  it. 
Without  such  knowledge,  subjects 
would  not  know  when  their  rights 
were  invaded,  nor  have  a  common 
principle  on  which  to  act.  The  press 


could  also  arouse  the  people  to 
action.  "Inconsideration"  no  less 
than  ignorance  had  brought  ruin  on 
mankind,  and  people  are  not  per- 
suaded without  the  utmost  difficul- 
ty, to  attend  to  facts  and  evidence. 
The  position  clearly  suggests  the 
importance  of  the  press's  role  as 
well  as  the  nature  of  its  responsibil- 
ity. 


John  Adams,  engraving  by  H.  H.  Houston. 
National  Portrait  Gallery,  Smithsonian  Institution, 
Washington,  D.C. 
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This  view  set  eighteenth  century 
America  on  a  different  course  from 
that  taken  by  Britain.  The  power  to 
control  the  press  through  the 
courts  diminished  more  rapidly  in 
the  colonies  than  in  the  mother 
country.  Colonial  juries  had  more 
immediate  reason  to  balk  at  col- 
laborating with  crown  officials  and 
convicting  printers  of  seditious  li- 
bel. Although  executive  officials 
would  not  formally  renounce  the 
right  to  prosecute  for  libel,  they 
could  no  longer  bend  the  judicial 
machinery  to  their  will. 

The  lower  houses  of  the  assem- 
blies, however,  did  not  so  readily 
surrender  their  power.  While  cham- 
pioning the  liberty  of  the  press 
against  royal  officials,  the  colonial 
assemblies  refused  to  have  such  a 
weapon  turned  against  themselves 
and  suppressed  dissent  without  a 
qualm.  It  was  these  alleged  bastions 
of  the  people's  liberties  that  perse- 
cuted the  press,  later  especially  the 
pro-British  loyalist  press,  and  har- 
rassed  authors  and  publishers  for 
breaches  of  privilege.  Further,  they 
usually  had  considerable  popular 
support  for  their  acts.  These  facts 


"A  popular  government  without  popular  information,  or  the  means  of 
acquiring  it,  is  but  a  prologue  to  a  farce  or  a  tragedy;  and  a  people  who 
mean  to  be  their  own  governors  must  arm  themselves  with  the  power 
which  knowledge  gives. " 

— James  Madison 


suggest  that  the  revolutionary  peri- 
od was  a  testing  ground  for  the 
extent  to  which  Americans  were 
committed  to  a  free  press  in  mod- 
ern terms. 

The  picture  was  mixed,  but  the 
circumstances  were  unique  since, 
as  Richard  Buel  has  pointed  out,  a 
classical  power  struggle  was  then 
going  on  between  the  crown  and 
the  people,  and  between  authority 
and  liberty.  Concessions  to  English 
"truth"  as  opposed  to  American 
"truth"  were  a  dangerous  luxury  to 
many  Americans,  at  a  time  vrtien 
mustering  a  shaky  public  opinion 
behind  the  revolution  was  essential 
to  national,  and  some  feared  per- 
sonal, survival. 

Once  war  broke  out,  the  states 
lost  little  time  in  censoring  newspa- 
pers critical  of  the  patriot  cause. 
Many  enacted  treason  and  sedition 
statutes  and  took  jurisdiction  over 
numerous  matters  of  opinion.  A  loy- 
alist point  of  view  was  not  to  be 
expressed,  at  least  not  until  victory 
was  securely  at  hand,  and  even  then 
many  had  doubts.  Congress  alone 
showed  restraint  in  controlling  the 
press  during  the  war.  Three  times  it 
was  asked  to  act  against  presses 
allegedly  violating  Congress'  privi- 
leges, and  each  time  it  invoked  the 
precedent  of  freedom  of  the  press 
to  excuse  its  inaction. 

But  if  the  practice  was  flawed, 
the  broader  concept  was  still  in- 
grained in  American  values  and 
many  American  hearts.  Section  12 
of  the  Virginia  Bill  of  Rights  of  1776, 
a  segment  of  the  new  Virginia  Con- 
stitution which  became  a  model  for 
the  other  new  states  and  eventually 
for  the  federal  Bill  of  Rights,  had 
claimed  the  freedom  of  the  press  as 
"one  of  the  great  bulwarks  of  liber- 
ty (which)  can  never  be  restrained 
but  by  despotic  governments."  Four 
years  later,  John  Adams  empha- 
sized that  "the  liberty  of  the  press  is 
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essential  to  the  security  of  the  state. 
It  ought  not,  therefore,  to  be  re- 
strained in  this  Commonwealth  [of 
Massachusetts]." 

The  meaning  of  "liberty  of  the 
press,"  although  vitally  important, 
had  no  precise  boundaries.  Neither 
the  Articles  of  Confederation  nor 
the  Constitution  defined  the  proper 
relationship  between  government 
and  the  press.  Given  its  importance 
to  many  citizens,  this  gap  seems 
inexplicable.  The  best  wisdom  sug- 
gests that  the  term  meant  no  prior 
restraint.  But  attempts  to  move  be- 
yond Blackstone  and  spell  out  more 
precisely  the  law  and  theory  of  free- 
dom of  expression  went  unfulfilled. 

Practical  episodes  afford  a  win- 
dow into  the  post-revolutionary 
mind  on  this  subject.  When  Eleazer 
Oswald,  a  Philadelphia  printer,  was 
successfully  prosecuted  for  libel, 
his  supporters  in  the  Pennsylvania 
legislature  aided  his  attempt  to  im- 
peach justices  of  the  state  supreme 
court  who  convicted  him.  Although 
they  were  unsuccessful,  their  ac- 
tions produced  considerable  public 
debate  regarding  the  permissible 
limits  of  a  free  press  and  the  pre- 
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cise  meaning  of  the  free  press 
clause  in  Pennsylvania's  Bill  of 
Rights.  The  Oswald  case  also  made 
other  state  courts  sensitive  to  viola- 
tions of  civil  rights  and  led  to  a 
number  of  rulings  protecting  the 
press  from  interference.  On  the  oth- 
er hand,  when  Thomas  Jefferson 
proposed  a  new  constitution  for 
Virginia  in  1783,  he  wanted  the 
press  exempted  from  prior  re- 
straints but  specifically  liable  for 
punishment  for  false  publications. 
This  ambivalence  implies  that  once 
independence  was  achieved  and 
American  leaders  occupied  posi- 
tions of  power,  they  saw  less  value 
in  the  press  as  a  safeguard  against 
arbitrary  power  than  they  had  when 
British  authorities  ruled.  American 
statemen  resented  critics  who  sug- 
gested that  they  might  misuse  their 
offices. 

When  the  Constitutional  Conven- 
tion met  in  May,  1878,  protection  of 
a  free  press  was  not  high  on  the 
agenda.  It  was  not  until  August  20, 
near  the  end  of  the  famous  meeting, 
that  Charles  Pinckney  submitted  a 
proposal  for  a  bill  of  rights.  The 
press  provision  was  among  its  thir- 
teen propositions  and  simply  stat- 
ed: "The  liberty  of  the  Press  shall  be 
inviolably  preserved."  This  lan- 
guage had  little  appeal  to  the  other 
founding  fathers.  Many  did  not 
want  a  bill  of  rights  because  they 
believed  that  provisions  to  safe- 
guard individual  liberties,  originally 
created  to  protect  subjects  from 
rulers  claiming  absolute  powers, 
had  no  place  in  a  constitution 
founded  on  the  will  of  the  people. 
Such  attempts  to  stipulate  basic 
principles  of  liberty  failed  to  win  a 
msyority. 

Nevertheless,  the  framers  sup- 
ported, even  assumed,  the  exis- 
tence of  a  free  press.  They  took 
painstaking  efforts  in  drafting  the 
original  body  of  the  Constitution  to 
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set  up  a  representative  political 
process.  Representation  implied 
citizen  participation,  which  further 
implied  intelligent  participation, 
which  meant  the  ability  to  commu- 
nicate freely  and  take  part  in  the 
political  process.  Thus,  as  James 
Madison  stated:  "a  popular  govern- 
ment without  popular  information, 
or  the  means  of  acquiring  it,  is  but  a 
prologue  to  a  farce  or  a  tragedy; 
and  a  people  who  mean  to  be  their 
own  governors  must  arm  them- 
selves with  the  power  which  knowl- 
edge gives."  But  such  ambiguous 
reassurance  was  inadequate,  and 
when  the  Constitution  came  before 
the  states  for  ratification,  citizens 
voiced  protests  about  the  absence 
of  a  bill  of  rights. 

The  Constitution's  advocates  re- 
sisted. Alexander  Hamilton  argued 
that  there  was  no  way  to  secure  a 
concept  such  as  freedom  of  the 
press  by  words.  Freedom  of  the 
press,  he  said,  "must  altogether  de- 
pend on  public  opinion,  and  on  the 
general  spirit  of  the  people  and  of 
the  government."  James  Madison 
agreed  that  those  rights  which  were 
solely  dependent  upon  majority 
public  opinion  could  be  snuffed  out 
whenever  that  opinion  changed.  In 
Virginia,  he  contended,  "I  have  seen 
the  bill  of  rights  violated  in  every 
instance  where  it  has  been  opposed 
to  a  popular  current." 

Nevertheless,  Madison  advocated 
action.  Experience  quickly  reen- 
forced  his  belief  that  when  it  came 
to  the  rights  and  liberties  of  individ- 
ual dissenters,  a  democratic  major- 
ity could  be  as  repressive  as  a  king, 
and  thus  the  majority  must  have  its 
power  over  certain  rights  clearly 
limited.  This  view  was  widely 
shared,  and  the  Virginia  representa- 
tives when  they  ratified  the  Consti- 
tution insisted  on  their  position  that 
"liberty  of  conscience  and  of  the 
press    cannot    be  cancelled, 
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abridged,  restrained,  or  modified, 
by  any  authority  of  the  United 
States."  The  implication  of  the 
statement  was  clear — the  Constitu- 
tion should  forbid  not  only  Con- 
gress, but  the  executive  and  the 
judiciary  from  limiting  the  guaran- 
tees later  placed  in  the  First 
Amendment. 

But  Madison  wanted  more.  Possi- 
bly anticipating  a  situation  such  as 
the  one  in  Near  v.  Minnesota,  and 
clearly  responding  to  the  repressive 
behavior  of  some  of  the  states  dur- 
ing the  Confederation  period,  he 
advocated  an  amendment  which  he 
considered  the  most  valuable  in  the 
whole  list.  It  stated  that  "no  State 
shall  violate  the  equal  right  of  con- 
science, [or  of  the]  freedom  of  the 
press  . . .  because  it  is  proper  that 
every  Government  should  be  dis- 
armed of  power  which  trench  upon 
those  particular  rights."  "I  cannot 
see  any  reason,"  he  said  "against 
obtaining  even  a  double  security  on 
these  points  It  must  be  admit- 
ted, on  all  hands,  that  the  State 
Governments  are  as  liable  to  attach 
these  invaluable  privileges  as  the 
General  Government  is,  and  there- 
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fore  ought  to  be  as  cautiously 
guarded  against." 

'Congress  Shall  Make  No 
Law  . . 

Madison's  proposal  was  not 
adopted.  The  ultimate  language  on 
press  in  the  freedom  in  the  First 
Amendment  read,  simply,  "Con- 
gress shall  make  no  law  . . .  abridg- 
ing the  freedom  ...  of  the  press." 
Such  wording  begged  the  definition 
which  would  have  been  desirable, 
even  though  the  Amendment  initial- 
ly appeared  strong  enough  to  sup- 
port Madison's  general  view  that,  in 
this  new  American  democracy,  the 
power  of  censorship  should  be  ex- 
ercised by  the  people  over  the  gov- 
ernment and  not  the  government 
over  the  people. 

As  to  whether  the  drafters  had  in 
mind  the  constitutional  right  of  a 
newspaper  to  publish  without  prior 
restraint  and  a  conception  of  a 
newspaper's  role  as  a  herald  to 
expose  political  corruption  and 
public  malfeasance,  the  record  is 
also  tantalizingly  incomplete.  The 
prior  restraint  point  seems  clearer. 
As  Hughes  wrote  in  Near : 
The  fact  that  for  approximately 
one  hundred  and  fifty  years  there 
has  been  almost  an  entire  ab- 
sence of  attempts  to  impose  pre- 
vious restraints  upon  publica- 
tions relating  to  the  malfeasance 
of  public  officers  is  significant  of 
the  deep-seated  conviction  that 
such  restraint  would  violate  con- 
stitutional right.  Public  officers, 
whose  character  and  conduct  re- 
main open  to  debate  and  free 
discussion  in  the  press,  find  their 
remedies  for  false  accusations  in 
actions  under  libel  laws  provid- 
ing for  redress  and  punishment, 
and  not  in  proceedings  to  re- 
strain the  publications  of  news- 
papers and  periodicals.  The  gen- 
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"Congress  shall  make  no  law  .  .  . 
abridging  the  freedom  .  .  .  of  the 
press" 

— Hie  First  Amendment 
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eral  principle  that  the 
constitutional  guarantee  of  liber- 
ty of  the  press  gives  immunity 
from  previous  restraints  has  been 
approved  in  many  decisions  un- 
der the  provision  of  state  consti- 
tutions. 

Regarding  the  limits  of  public  criti- 
cism and  exposure  of  officials, 
Hughes  quoted  Madison.  Pointing 
out  that  stateman's  role  as  a  leading 
spirit  in  the  preparation  of  the  First 
Amendment,  the  Chief  Justice  stat- 
ed: 

Some  degree  of  abuse  is  insepa- 
rable from  the  proper  use  of  ev- 
erything, and  in  no  instance  is 
this  more  true  than  in  that  of  the 
press.  It  has  accordingly  been 
decided  by  the  practice  of  the 
states  that  it  is  better  to  leave  a 
few  of  its  noxious  branches  to 
their  luxuriant  growth  than,  by 
pruning  them  away,  to  ii\jure  the 
vigour  of  those  yielding  the  prop- 
er fruits. 

Hughes  understood  Madison  in 
another  way  as  well,  and  his  Near 
opinion  finally  concretized  the  Vir- 
ginian's desired  safeguard  in  pro- 
tecting press  freedom  from  the 
states.  Following  a  path  which  had 
been  begun  six  years  earlier  in  Git- 
low  v.  New  York  (1925),  Hughes 
incorporated  freedom  of  the  press 
from  state  action  in  the  term  "liber- 
ty" in  the  "due  process"  clause  of 
the  Fourteenth  Amendment,  and 
held  the  Minnesota  "gag  law"  to  be 
void.  The  question,  Hughes  said, 
was  "whether  a  statute  authorizing 
such  proceedings  in  restraint  of 
publication  is  consistent  with  the 
conception  of  the  liberty  of  the 
press  as  historically  conceived  and 
guaranteed."  His  answer  was  re- 
soundingly negative. 

One  vital  question  remains  which 
even  Near  did  not  solve.  Hughes 
had  made  clear,  in  a  frequently 
overlooked  portion  of  his  opinion, 
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that  the  First  Amendment  was  not 
absolute.  But  what,  if  any,  informa- 
tion should  be  exempted  from  its 
protection,  particularly  under 
claims  of  national  security,  a  term 
which  itself  is  capable  of  govern- 
mental abuse?  This  area  still  re- 
mains troublingly  unresolved.  It  is 
especially  a  concern  when  defini- 
tion is  in  the  hands  of  officials  who 
might  seek  to  use  their  powers  in 
dubious  ways  by  blacking  out  pub- 
lic information  and  crippling  the 
legitimate  censorial  role  which  the 
American  public  has  come  to  feel  is 
its  birthright  and  obligation  as  par- 
ticipants in  maintaining  a  free  soci- 
ety. 
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"A  Frequent  Recurrence  to  Fundamental 
Principles":  the  Courts  and  Constitutional 
Change 

by  A.  E.  DICK  HOWARD 


alf  of  the  world's  nations  have 
constitutions  written  since 
1970.  Prance  has  had  five  re- 
publics since  1789.  Yet  Americans 
still  live  under  the  Constitution  of 
1787.  There  have  been  amend- 
ments, some  of  them  far-reaching  in 
their  implications,  but  the  structure 
of  government,  in  its  basic  outlines, 
is  essentially  like  that  laid  down  by 
the  framers  at  Philadelphia. 

The  survival  of  so  much  of  the 
text  of  1787  makes  a  striking  con- 
trast with  the  practice  of  most  of 
the  American  states.  State  constitu- 
tions are  periodically  revised,  by 
having  either  a  convention  or  the 
legislature  rewrite  the  document 
preliminary  to  popular  approval. 
Thomas  Jefferson,  ever  the  ardent 
reformer,  proclaimed  that  "the 
earth  belongs  always  to  the  living 
generation."  This  theme  he  explicit- 
ly applied  to  constitutional  theory, 
urging  that  Virginia's  Constitution 
should  provide  for  revision  at  stat- 
ed periodic  intervals.  For  Jefferson, 
constitutions,  like  other  laws  and 
institutions,  "must  go  hand  in  hand 
with  the  progress  of  the  human 
mind."  Some  of  the  older  states 
have  had  as  many  as  six  constitu- 
tions. Thus  the  states  appear  to 
have  been  more  faithful  to  the  Jef- 
fersonian  precept  of  constitutional 
change  than  has  the  nation,  at  least 
when  one  looks  at  the  text  of  the 
Constitution  itself. 


der  has  come  about  through  institu- 
tional and  political  processes,  such 
as  the  growth  of  modern  govern- 
ment (especially  from  the  time  of 
the  New  Deal),  including  the  advent 
of  the  welfare  state  and  administra- 
tive agencies.  Still  other  constitu- 
tional evolution  has  been  the  prod- 
uct of  judicial  interpretation  and 
action. 


Thomas  Jefferson,  engraving  by  unidentified  artist 
National  Portrait  Gallery,  Smithsonian  institution, 
Washington,  D.C. 


We  are  fond  of  quoting  Charles 
Evans  Hughes'  statement  that  the 
Constitution  "is  what  the  judges  say 
it  is."  Whatever  the  accuracy  of  this 
remark,  the  Constitution  also  re- 


Constitutional  Evolution 

But  do  we,  in  fact,  live  under  the 
same  Constitution  as  that  of  1787? 
There  have,  of  course,  been  obvious 
textual  changes,  the  earliest  being 
the  addition  of  the  Bill  of  Rights  in 
1791;  the  adoption  of  the  Recon- 
struction Amendments  after  the 
Civil  War  embodies  the  most  impor- 
tant changes  since  that  time.  Other 
reshaping  of  the  constitutional  or- 
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fleets  what  people  ask  judges  to  say 
it  is.  Americans  have  found  ways, 
by  going  to  court,  to  give  judges 
ample  opportunity  to  pour  the  in- 
sights of  succeeding  generations 
into  their  basic  charter.  Americans 
have  thus,  in  one  sense,  been  faith- 
ful to  the  spirit  of  Jefferson's  admo- 
nition that  constitutions  cannot  be 
stagnant.  There  is,  of  course,  more 
than  a  little  irony  that,  at  the  nation- 
al level,  the  Jeffersonian  principle 
of  constitutional  change  should  be 
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given  voice  by  judges,  about  whose 
powers  Jefferson  voiced  frequent 
distrust. 

From  the  earliest  days  of  the 
republic,  courts  began  to  add  their 
gloss  to  the  Constitution.  No  one  is 
more  intimately  associated  with  the 
assertion  of  an  active  judicial  role 
in  constitutional  interpretation  than 
Chief  Justice  John  Marshall,  who  in 
Marbury  v.  Madison  (1803)  de- 
clared the  Court's  power  to  hold  an 
act  of  Congress  unconstitutional.  In 
McCulloch  v.  Maryland  (1819), 
Marshall  implied  an  expansive  the- 
ory of  constitutional  interpretation 
in  describing  the  Constitution  as 
"intended  to  endure  for  ages  to 
come,  and,  consequently,  to  be 
adapted  to  the  various  crises  of 
human  affairs." 

In  Marbury,  Marshall  wrote,  "It  is 
emphatically  the  province  and  duty 
of  the  judicial  department  to  say 
what  the  law  is."  On  the  facts  of 
Marbury  itself,  this  claim  of  power 
was  not  so  sweeping  as  it  might 
appear.  To  give  effect  to  the  Court's 
holding  in  the  case — that  Congress 
lacked  the  power  to  give  the  Court 
original  jurisdiction  over  a  question 
which  could  arise  only  in  the 
Court's  appellate  jurisdiction — 
Marshall  needed  only  to  refuse  the 
writ  requested  by  Marbury;  he  did 
not  need  to  address  an  order  to  any 
officer  of  the  legislative  or  execu- 
tive branches  of  the  government. 

Jefferson,  among  others,  rejected 
the  notion  that  the  Supreme  Court 
had  any  peculiar  prerogatives  in 
interpreting  the  Constitution.  Noth- 
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John  Marshall,  engraving  by  Saint- Memin.  National  Portrait  Gallery,  Smithsonian  Institution,  Washington,  D.C. 


ing  in  the  Constitution/'  he  said, 
"has  given  them  [the  judges]  a  right 
to  decide  for  the  Executive,  more 
than  that  to  the  Executive  to  decide 
for  them.  Both  magistracies  are 
equally  independent  in  the  sphere 
of  action  assigned  to  them." 

Marshall's  dictum  about  judge 
power  and  duty  to  "say  what  t 
law  is"  has  nevertheless  been  eno. 
mously  influential.  Most  lay  per- 
sons, one  suspects,  suppose  the  Su- 
preme Court  to  be  the  ultimate 
arbiter  of  the  Constitution's  mean- 
ing. The  Court  itself,  in  modern 
times,  has  fueled  this  view  by  its 
holding  in  Cooper  v.  Aaron  (a  1958 
decision  arising  out  of  the  dispute 
over  school  desegregation  in  Little 
Rock).  Quoting  Marshall's  Marbury 
language,  the  Cooper  Court  read 
that  statement  as  having  "declared 
the  basic  principle  that  the  federal 
judiciary  is  supreme  in  the  exposi- 
tion of  the  law  of  the  Constitution." 

The  'Litigious  Society' 

Whatever  they  may  think,  in  the 
abstract,  of  judicial  power,  Ameri- 
cans seem  to  have  little  hesitation 
in  turning  even  garden  variety  dis- 
putes into  constitutional  questions. 
This  willingness  to  go  to  court — a 
manifestation  of  the  "litigious  soci- 
ety"— results  in  efforts  to  have  judi- 
cial resolution  of  quarrels  which  a 
previous  generation  would  have 
settled  in  some  other  forum.  The 
sports  fan  who  takes  his  complaint 
about  the  referee's  call  to  court 
furnishes  a  ready  example  of  a  "liti- 
gious" society. 

The  evidence  of  Americans'  read- 
iness to  take  problems  to  courts  for 
answers  takes  many  forms.  Raw 
statistics  reveal  the  striking  in- 
crease in  the  number  of  lawyers  in 
the  United  States  (we  now  lead  the 
world  in  the  number  of  lawyers  per 
capita),  the  enrollment  in  law 
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schools  (over  double  the  number  of 
twenty  years  ago),  and  caseloads  in 
state  and  federal  courts.  Every  day, 
judges  see  new  issues  brought  to 
their  courtrooms. 

Many  factors  are  at  work  in  in- 
ducing "litigiousness."  Government 
activity,  with  a  few  pauses,  has 
grown  steadily  during  the  past  fifty 
years.  Especially  is  this  true  in  ar- 
eas of  government  regulation  of  pri- 
vate and  public  activities,  some  of 
the  more  notable  regulatory  agen- 
cies (such  as  the  Environmental 
Protection  Agency  and  the  Occupa- 
tional Safety  and  Health  Adminis- 
tration) being  of  fairly  recent  origin. 
The  political  branches  have  often 
been  perceived  to  fail  to  deal  with 
pressing  problems;  Congress  often 
seems  a  branch  of  inaction,  rather 
than  action.  Public  interest  law 
firms  have  come  into  being  to  liti- 
gate questions  of  public  moment. 
The  example  was  set  by  the  civil 
rights  movement;  blacks  achieved 
in  court  what  had  been  denied  them 
in  the  political  process,  and  their 
success  was  soon  imitated  by  other 
groups,  some  of  them  relatively 
powerless  minorities,  some  of  them 
not. 
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In  this  litigious  age,  judges  have 
become  more  willing  to  articulate 
new  rights  and  to  fashion  new  rem- 
edies. It  has  been  a  long  time  since 
anyone  seriously  entertained  the 
notion  that  judges  play  a  purely 
passive  role  in  interpreting  the  Con- 
stitution, plucking  its  meaning,  as  it 
wero,  from  the  clouds.  Indeed, 
judges  often  manifest  an  evident 
taste  for  being  problem-solvers. 

Judicial  'Activism' 

Enlarging  the  sphere  of  constitu- 
tional norms  has  gone  hand  in  hand 
with  judicial  activism.  The  Warren 
Court  set  the  modern  pace.  Willing 
to  be  an  engine  of  social  reform,  the 
Court  in  the  sixties  invoked  consti- 
tutional responses  to  a  range  of 
issues — racial  discrimination,  c  '.n- 
inal  justice,  and  legislative  appor- 
tionment among  them.  Not  every- 
one has  viewed  these  changes  as 
constructive;  Philip  B.  Kurland 
once  remarked  that  "if  the  road  to 
hell  is  paved  with  good  intentions, 
the  Warren  Court  is  one  of  the 
greatest  roadbuilders  of  all  time." 

To  President  Richard  M.  Nixon 
fell  the  opportunity,  not  unprece- 
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Enlarging  the  sphew  of  constitu- 
tional norms  has  gone  hand  in 
hand  with  judicial  activism. 


dented  but  still  rare,  to  appoint  four 
justices  to  the  Supreme  Court  with- 
in a  period  of  about  two-and-a-half 
years.  In  naming  the  new  jurists, 
Nixon  made  clear  his  intention  to 
select  justices  who  reflected  a  con- 
servative philosophy.  The  Nixon  ap- 
pointments gave  rise  to  widespread 
expectations  that  the  Court  under 
Chief  Justice  Burger  would  pull 
back  from  the  activist  bent  of  the 
Warren  years. 

We  now  know  that  many  of  those 
predictions  about  the  Burger  Court 
have  gone  unfulfilled.  An  assess- 
ment of  the  Court's  performance 
finds  most  of  the  landmarks  of  the 
Warren  era — for  example,  basing 
legislative  apportionment  on  popu- 
lation and  applying  the  Bill  of 
Rights  to  the  states — largely  in 
place.  Moreover,  judicial  "activ- 
ism," rather  than  abating,  has  in- 
creased since  1969,  as  the  Court 
treaded  upon  new  terrain,  including 
capital  punishment,  abortion,  sex 
discrimination,  and  prisons.  If  the 
paradigm  of  judicial  "activism"  is  a 
case  in  which  the  Court  articulates 
a  right  not  readily  based  in  constitu- 
tional language,  then  Burger  Court 
decisions  \n  cases  like  Roe  v.  Wade 
(basing  the  abortion  right  upon  a 
concept  of  privacy  drawn  from 
Fourteenth  Amendment  due  proc- 
ess) are  more  activist  than  such 
Warren  court  rulings  as  Brown  v. 
Board  of  Education. 

On  models  provided  by  the  War- 
ren Court,  especially  in  cases  with 
moral  overtones  (those  dealing 
with  racial  discrimination,  for  ex- 
ample, and  fairness  in  criminal  pro- 
cedure), the  Burger  Court  has  built 
yet  more  constitutional  law.  The 
resulting  phenomenon  may  be 
called  the  "constitutionalization"  of 
American  life — the  pervasive  use  of 
the  Constitution  to  solve  social 
problems. 

The  malleability  of  constitutional 


norms  as  interpreted  by  the  courts 
raises  many  questions  of  constitu- 
tional theory.  One  is:  What  is  it  that 
constitutions  are  meant  to  do?  Oli- 
ver Wendell  Holmes  once  com- 
mented that  "a  word  is  not  a  crys- 
tal, transparent  and  unchanging, 
but  the  skin  of  a  living  thought." 
Holmes'  thought  applies  aptly  to 
the  uses  of  constitutions. 

Consider  the  differences  between 
a  constitution  drafted  in  the  eigh- 
teenth century  and  one  drafted  in 
the  twentieth.  In  the  western  tradi- 
tion, an  eighteenth-century  consti- 
tution— the  United  States  Constitu- 
tion furnishes  a  good  example — 
would  likely  be  shaped  by  natural- 
rights  thinking.  The  emphasis 
would  be  on  limited  or  negative 
government,  on  individualism,  and 
on  inherent  rights,  such  as  life,  lib- 
erty, and  property. 

Twentieth-century  constitutions, 
by  contrast,  emphasize  the  "service 
state,"  a  positive  state.  Modern  con- 
stitutions typically  contain  not  only 


traditional  rights  (such  as  speech  or 
free  exercise  of  religion)  but  also 
entitlements — claims  against  gov- 
ernment for  education,  old  age 
benefits,  or  other  economic  rights. 
There  is  the  obvious  question — 
whether  such  parchment  guaran- 
ties become  realities;  but  as  sym- 
bols of  constitutional  theory,  mod- 
ern constitutions  reveal  the  trend 
toward  incorporating  into  coun- 
tries' charters  notions  of  social  wel- 
fare and  "human  right." 

In  its  origins,  the  Constitution  of 
the  United  States  is  based  upon 
concepts  of  limited  government.  In 
light  of  the  more  expansive  ideolo- 
gies of  most  foreign  constitutions, 
one  asks  whether,  two  hundred 
years  after  its  drafting,  our  Consti- 
tution has  evolved  in  the  direction 
of  a  positive  document.  In  answer- 
ing this  question,  one  looks  not  to 
the  Constitution's  language  but  to 
judicial  opinions. 

The  course  of  the  Supreme 
Court's  school  desegregation  deci- 


The  Warren  Court,  1965.  Supreme  Court  Historical  Society, 
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sions  is  instructive.  In  Brown  v. 
Board  of  Education  (1954),  the 
Court  ruled  that  separation  of  the 
races  in  public  schools  violated  the 
Constitution.  A  decade  later,  in  liti- 
gation arising  from  Prince  Edward 
county,  Virginia,  the  Court  held  that 
the  county  had  acted  unconstitu- 
tionally in  closing  the  schools.  The 
justices  ordered  the  county  to  re- 
open the  schools  and  also  to  levy 
taxes  and  raise  revenue  for  their 
support.  The  1954  decision  was  es- 
sentially a  negative  order;  the  1964 
order  moved  a  palpable  step  to- 
ward imposing  positive  constitu- 
tional norms  upon  government. 

Thirty  years  after  Brown}  institu- 
tional litigation  has  become  a  com- 
monplace. Class  action  suits  are 
brought  not  only  in  pursuing  racial 
integration  but  also  in  seeking  the 
reforms  of  a  range  of  public  institu- 
tions— jails,  prisons,  mental  hospi- 
tals, and  other  facilities.  Judges  ap- 
point special  masters  who  report  to 
the  court  on  the  day-to-day  opera- 
tions of  the  institution. 

Through  the  workings  of  an  ac- 
tivist judiciary,  the  Constitution  has 
become  a  vehicle  for  resolving  ma- 
jor social  and  political  issues — 
criminal  justice,  abortion,  school 
prayers,  busing,  etc.  Much  judicial 
activity — for  example,  that  aimed  at 
curbing  racial  discrimination — has 
resulted  in  making  our  society 
fairer  and  more  just.  But  one  should 
not  suppose  that  the  sweeping  use 
of  judicial  review — an  avowedly 
anti-m^joritarian  device — to  deal 
with  society's  ills  is  without  its  cost 
in  terms  of  its  effect  on  the  princi- 
ple of  accountable  decision-making 
in  a  democratic  polity. 

The  Bicentennial  of  the  Constitu- 
tion brings  with  it  a  fitting  occasion 
to  reexamine  fundamental  princi- 
ples of  free  government.  Each  per- 
son may  well  advance  his  or  her 
own  agenda  for  marking  the  Consti- 
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tution's  two  hundredth  year.  That 
agenda  should  certainly  include  so- 
ber reflection  on  the  processes  of 
constitutional  change. 

From  the  beginning,  the  Ameri- 
can constitutional  order  has  con- 
tained within  it  ambiguities  and  ten- 
sions which  must  be  worked  out 
over  time — tensions  between  liber- 
ty and  equality,  between  stability 
and  change,  between  government's 
role  and  private  initiative,  between 
law  and  discretion,  between  heri- 
tage and  heresy.  Whether  change 
comes  through  explicit  revision  of 
constitutional  text,  or  through 
judges'  interpretations,  the  process 
must  operate  to  reconcile  the  lega- 
cy of  earlier  generations  with  the 
insights  of  our  own  time  and  our 
obligations  to  generations  unborn. 

Constitutionalism  in  America  is 
not  a  static  state  of  affairs,  but  a 
process.  The  framers  of  the  Consti- 
tution worked  against  the  backdrop 
of  centuries  of  Anglo-American 
constitutional  history.  The  grand 
design  having  been  established  at 
Philadelphia,  Americans  have  now 
had  a  further  two  centuries  in  a 


seminar  in  constitutional  self-gov- 
ernment which,  by  its  nature,  is 
never  complete. 

Cats  may  look  at  queens,  and  the 
people,  in  a  free  society,  may  ques- 
tion the  stewardship  of  those  they 
have  put  in  office,  including  the 
judges.  As  the  people  mull  the 
health  of  the  constitutional  order, 
no  better  theme  for  the  Constitu- 
tion's Bicentennial  can  be  found 
than  that  laid  down  in  George  Ma- 
son's Declaration  of  Rights  for  Vir- 
ginia, in  1776:  "That  no  free  govern- 
ment, nor  the  blessings  of  liberty, 
can  be  preserved  to  any  people  but 
by  ...  a  frequent  recurrence  to  fun- 
damental principles."  That  is  the 
challenge  of  the  Constitution's  Bi- 
centennial. 


Reprints  of  this  article  may  be  purchased. 
For  information,  see  page  47. 


A.E.  Dick  Howard  is  White  Burkett 
Miller  professor  of  law  and  public  af- 
fairs, University  of  Virginia.  He  is  the 
author  of  The  Road  from  Runnymeade: 
Magna  Carta  and  Constitutionalism  in 
America  (University  Press  of  Virginia, 
1968). 
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James  Madison  and  the  Extended  Republic: 
Theory  and  Practice  in  American  Politics 

by  JACKN.  RAKOVE 


ERIC 


|  n  March  1789,  the  duly  elected 
|  members  of  the  First  Federal 
1  Congress  began  to  assemble  in 
New  York  City.  Like  other  eigh- 
teenth-century legislators,  they 
were  a  remarkably  unpunctual 
group.  Although  the  new  govern- 
ment under  the  Constitution  was 
supposed  to  begin  operation  on 
March  4,  fully  five  weeks  elapsed 
before  both  houses  of  Congress 
were  able  to  muster  a  quorum. 

In  the  wake  of  the  intense  politi- 
cal maneuvering  that  had  accompa- 
nied the  ratification  of  the  Constitu- 
tion and  the  first  federal  elections, 
this  delay  in  the  organization  of  the 
new  government  both  embarrassed 
and  alarmed  its  supporters.  Many  of 
them  were  not  entirely  sure  what 
they  wanted  the  federal  govern- 
ment to  do,  but  they  knew  very  well 
what  they  wanted  it  to  be:  a.  collec- 
tion of  enlightened  and  responsible 
men  who  could  be  counted  upon  to 
discharge  the  public  business  with 
a  degree  of  sobriety  and  wisdom 
that  both  the  state  assemblies  and 
the  Continental  Congress  had 
seemed  sorely  to  lack.  It  was  this 
expectation  that  made  the  slow 
convening  of  the  First  Congress  so 
painful  to  witness.  Americans  want- 
ed to  be  ruled  by  governments  of 
law  rather  than  of  men — but  the 
Federalists  who  had  battled  for  the 
Constitution  also  understood  that 
good  laws  could  be  framed  and 
executed  only  if  the  right  men  were 
in  office. 

No  one  had  thought  more  deeply 
about  the  problem  of  how  one 
elected  such  men  to  office,  and 
maintained  public  confidence  in 
their  performance,  than  James 
Madison,  w  ho  was  about  to  play  as 
influential  a  role  in  the  debates  of 
the  First  Congress  as  he  had  at  the 
Constitutional  Convention.  These 
issues  had  been  very  much  on  his 
mind  during  the  months  preceding 
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the  Convention,  which  Madison  had 
spent  examining  both  the  history 
and  theory  of  federal  government. 
The  results  of  his  research  took 
their  first  concrete  form  in  a  memo- 
randum which  he  completed  only 
weeks  before  the  Convention  met. 
It  was  in  this  working  paper,  'The 
Vices  of  the  Political  System  of  the 
United  States,"  that  he  first  devel- 
oped the  ideas  that  would  receive 
their  classic  statement  in  his  Tenth 
Federalist,  a  document  now  gener- 
ally regarded  as  the  cornerstone  of 
American  political  theory. 

The  Mischiefs  of  Faction' 

Madison's  concern  in  both  texts 
was  to  refute  one  of  the  great  com- 
monplaces of  eighteenth-century 
political  thought:  the  belief  that  re- 
publican governments  could  sur- 
vive only  in  geographically  small, 
socially  homogeneous  societies, 
where  a  rough  equality  of  condition 
and  similarity  of  interests  would 
enable  the  citizens  to  maintain  the 
virtue  upon  which  all  republics 
rested.  Virtue,  as  contemporaries 
understood  it,  meant  a  willingness 
to  subordinate  private  interest  to 
public  good.  In  a  republic,  obedi- 
ence to  law  rested  on  neither  the 
coercive  powers  of  a  vigorous  mon- 
archy nor  the  social  stability  pro- 
vided by  a  capable  aristocracy. 
Only  the  self-restraint  of  the  indi- 
vidual citizen  could  prevent  the  de- 
scent into  anarchy  that  classical 
political  theory  held  was  the  fate  of 
an  unruly  republic.  Since  virtue  of- 
ten failed  to  render  men  immune  to 
the  dangers  of  passion  and  self- 
interest,  it  seemed  wiser  to  limit  the 
republican  form  of  government  to 
those  societies  which  were  relative- 
ly simple  and  homogenous — where, 
in  other  words,  the  absence  of 
clashing,  competing  interests 
would  help  citizens  to  preserve  the 


virtue  they  needed. 

Imbued  with  such  assumptions 
as  these,  many  Americans  in  the 
1780s  doubted  whether  it  would  be 
possible  to  create  a  government 
that  would  be  both  faithful  to  re- 
publican principles  and  capable  of 
managing  the  affairs  of  a  country  so 
large  in  extent  and  diverse  in  inter- 
ests as  the  thirteen  newly  indepen- 
dent United  States.  Madison's  great 
contribution  was  to  allay  such  res- 
ervations by  turning  the  received 
wisdom  of  his  age  on  its  head.  Since 
"the  latent  causes  of  faction  are 
sown  in  the  nature  of  man,'*  he 
argued,  clashing  interests  were  in- 
evitable in  any  society.  The  great 
problem  was  to  explain  how  these 
divergent  interests  could  best  be 
acjjusted  and  regulated  without  vio- 
lating republican  principles.  One 
part  of  his  answer — the  more  famil- 
iar part — argued  that  an  extended 
republic  would  "cure  the  mischiefs 
of  faction"  more  effectively  than  a 
small  one.  The  larger  and  more 
diverse  a  society  was,  Madison  ar- 
gued, the  more  difficult  it  would  be 
to  organize  durable  coalitions  in- 
tent on  pursuing  their  various  pri- 
vate interests  at  the  expense  of  the 
larger  public  good. 

In  pushing  his  analysis  even  this 
far,  Madison  had  already  gone  a 
long  way  toward  adding  classical 
political  theory  to  other  European 
legacies  the  Americans  were  eager 
to  discard.  He  had  not  only  suggest- 
ed that  a  republic  could  rest  on  vice 
as  easily  as  on  virtue,  but  he  had 
also  substituted  a  recognizably 
modern  image  of  a  fluid  and  diverse 
society  for  the  traditional  catego- 
ries of  the  few  and  the  many,  the 
aristocracy  and  the  democracy.  Yet 
this  was  not  enough.  In  arguing  that 
"factious  majorities"  could  not  ex- 
ist in  a  society  as  diverse  and  exten- 
sive as  America,  Madison  had  only 
posited  what  would  not  happen;  he 
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long  ai  it  exiits  by  n  cotilHtutional  neceflity  mi-locat 
puriofei,  though  it  rtwild  be  In  pcrfcft  fubordination- 
to  the  general  authority  of  the  union,  it  would  Hill 
be,  in  Ml  and  in  theory,  an  affiliation  of  Hates  or 
a  confederacy.  The  propofed  conOitution,  fo  far  from 
implying  an  abolition  of  the  (late  government*,  makes 
them  cooftitucnt  parts  of  the  national  fovereignty  by 
allowing  them  a  direct  rep  re  fen  tat  ion  in  the  fenase, 
end  leaves  in  their  puflefiton  certain  exclu  five  and  my 
importaut  portions  of  fovereign  power.— This  fully 
correfoondi,  in  every  rational  import  of  the  terras  r 
with  the  idea  of  a  federal  government. 

Id  the  Lycian  confederacy,  which  confided  of 
4  twenty-tl.ieo  cities,  or  republics,  the  lv£c/l  were 
sntitled  to  tbttt  votei  in  ths  couuon  covncix,. 
ihofe  of  the  middle  clafs  to  two,  and  the  fmalleil  to 
'  The  cowfeoN  council,  had  the  appointment 
cf  all  the  judges  and  magid rates  of  the  refpective 
c  i  t  1 1  s .  This  was  certainly  the  mod  delicate  fpecies 
ef  interference  in  th\rir  i'nteraal  adminiftratitrtj  for  if 
there  beany  thinj*  that  feemsexclufively  appropriated- 
to  the  local  juri(di£lio»s,  it  is  the  appointment  of  their 
own  a' Seen.  Yet  Montefqmcu,fj)eakingo/  this  pflb~ 
ciatici  t,  fay**  "  Were  I  to  give  a  model  of  an  excellent 
con  ederate  republic,  it  would  be  that  of  Lycia.'* 
Tlms^W  perceive  that  the  dilHnftions  infilled  upon 
were  nx  within  the  contemplation  of  ihii enlightened 
civilian,  and  we  mall  be  ltd  to  conclude,  that  they, 
arc  the  novel  refinements  of  an  erroneous  theory. 

PUBLIUS. 


.    NUMBER  X* 
The  fame  Subjitt  continued. 

AMONG  the  numerous  advantages promifed  by* 
well  conftrufted  union,  none  dcfervci  to  bo  more 
accurately  developed  thau  its  tendency  to  break  and 
control  the  violence  of  faflicn.  The  fiiatid  of  popular 
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governments  never  finds  hiinfr' f  fo  r.i;ich  a!armed 
for  (heir  chancer  and  fate,  as  when  he  contcmi  IjU's 
thfiv  prnpenfity  to  this  dangerous  vice,  lie  will  not 
fail  thcrcmre  To  let  a  due  value  on  any  plan  which, 
without  vio'; ting  the  principles  to  which  he  u 
nmched,  provides  a  proper  cure  for  it.  The  infla- 
bility,  injullice  and  confufion  introduced  into  the 
public  councils,  have  in  troth  been  the  mortal  difc.ifea 
under  which  popular  governments  have  every  where 
pcrilhed;  ai  they  continue  to  be  t!:e  favorite  and 
fruitful  topics  from  which  the  ndverfarics  to  liberty 
derive  their  moll  fpecious  declamations.  The  valu- 
able improvements  made  bv  the  American  conftitu- 
tioni  on  the  popular  models,  both  ancient  andmodcrn* 
cannot  certainly  be  too  much  admired  ;  but  it  would 
be  an  unwarrantable  partiality,  to  contend  that,  they 
have  as  effcclaally  ohviated  the  danger  on  this  fide 
a*  was  wilhed  and  expelled.  Complaints  arc  every 
where  heard  from  our  moft  confide  rate  and  virtuous 
citizens,  equally  the  friends  of  public  and  private 
faith,  and  of  public  and  perfoiial  liberty ;  that  our 
governments  are  too  unfahlcf  that  the  public  good 
is  difregnrded  in  the  conflicts  of  rival  parties ;  aad. 
that  mcafures  are  too  often  decided,  not  according  to 
ihe  rules  of  jufticc,  and  the  rights  of  the  minor  party 
but  by  the  fuperior  force  of  an  intereftcd  and  over- 
bearing majonty.  However  anxioufly  we  may  will* 
that  thefe  complaints  h:d  no  foundation,  thi  evidence 
of  known  fails  will  nnt  permit  us  to  deny  that  they 
are  in  fome  degree  irue.  It  will  be  found  indeed*. 
on  a  Candid  review  of  our  fituation,  that  fome  of  the 
diftreffes  under  which  we  labor,  have  been  erroncnufly 
charged  on  the  operation  of  our  governments  j  but  ic 
will  he  found  st  the  fame  time,  that  other  caufes  will 
not  alone  account  for  many,  of  our  hcavieil  misfortunes 
and  particularly,,  for  that  prevailing  and  increafing 
diilruft  of  public  engagements,  and  alarm  for  privet* 
rights,  which  are  echoed  from  one  end  of  the  con- 
tinent to.  the  other.  Thefe  mull  be  chbily,.if  no$ 
Ji  j  "wholly^ 


The  Federalist,  essay  no.  10,  (New  York,  1788).  Courtesy  of  The  New-York  Historical  Society,  New  York  City. 


had  not  identified  the  positive  prin- 
ciples on  which  the  government 
would  actually  operate. 

One  reading  of  Madison's  the- 
ory— usually  described  as  the  "plu- 
ralist" model — has  held  that 
government  would  somehow  con- 
stitute an  arena  within  which  the 
various  interests  of  the  larger  socie- 
ty would  be  represented,  with  pub- 
lic policy  formed  a«>  the  outcome  of 
the  conflicts  and  compromises,  the 
push  and  pull  of  legislative  politics. 
We  now  understand  that  this  was 
not  Madison's  idea  at  all.  As  mod- 
ern as  Madison  may  have  been  in 
understanding  the  fluidity  .of  socie- 
ty, he  still  held  to  an  older  notion  of 
representation. 

'The  Filtration  of  Talent' 

In  his  view,  the  second  great  ad- 
vantage of  the  extended  republic 
was  that  it  would  permit  the  elec- 
tion to  office  of  more  conscientious 
and  capable  leaders  than  the  petty 


politicians  and  local  demagogues 
who  had  dominated  the  state  as- 
semblies during  the  1780s.  Repre- 
sentatives to  the  new  national  gov- 
ernment would  be  chosen  from 
constituencies  far  larger  than  those 
which  elected  state  legislators. 
Within  these  districts,  Madison  as- 
sumed, politicians  of  merely  local 
reputation  and  little  talent  would 
cancel  each  other  out;  only  men 
possessed  of  genuine  reputation 
and  ability — one  suspects  Madison 
was  thinking  of  himself— would  be 
able  to  command  the  allegiance  of 
large  numbers  of  voters.  Once  in 
office,  they  would  act  with  a  broad- 
mindedness  that  would  elevate  the 
very  quality  of  public  life.  They 
would  think  not  in  terms  of  the 
immediate  interests  of  their  constit- 
uents, but  of  the  larger  public  good 
which  was  synonymous  with  the 
concept  of  res  publico,  itself.  The 
virtue  which  could  no  longer  be 
expected  to  reside  in  the  populace 
might  still  be  found,  he  hoped,  in  its 
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rulers. 

It  is  this  aspect  of  Madison's  the- 
ory which  has,  in  recent  years,  com- 
manded the  attention  of  such  schol- 
ars as  the  late  Douglass  Adair, 
Gordon  Wood,  and  even  Garry 
Wills.  Yet  with  all  that  has  been 
written  about  this  idea  of  "the  fil- 
tration of  talent,"  it  is  striking  that 
we  rarely  stop  to  ask  whether  it 
bore  any  correspondence  to  the  re- 
ality of  early  national  politics.  Madi- 
son's theory  was,  after  all,  very 
much  a  leap  of  faith,  nothing  more 
than  a  prediction  of  what  he  hoped 
would  happen  if  a  vigorous  national 
government  replaced  the  "imbe- 
cile" confederation  of  the  1780s. 

Was  Madison  more  nearly  right 
or  wrong  in  hoping  that  the  framing 
of  the  Constitution  would  release 
new  ambitions  and  draw  better 
men  into  public  life?  Of  course,  it 
would  be  extremely  difficult  to  de- 
cide whether  those  who  actually 
gained  office  were  a  "better"  group 
of  men — better  than  whom,  and  in 
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what  respect? — or  whether  they 
possessed  the  traits  Madison  want- 
ed them  to  embody.  The  fact  is  that 
for  this  as  for  other  periods  of 
American  history,  we  know  all  too 
little  about  the  range  of  private 
motives  and  public  concerns  that 
have  worked  to  bring  men  (and 
later  women)  into  public  life. 

We  can,  of  course,  speak  confi- 
dently about  a  few  prominent  indi- 
viduals who  did  indeed  seem  to 
embody  the  refined  political  virtue 
Madison  envisioned.  The  ninety- 
odd  members  of  the  First  Federal 
Congress  included  such  veteran 
leaders  as  Roger  Sherman,  Richard 
Henry  Lee,  Elbridge  Gerry,  William 
Paterson,  and  (perhaps  most  nota- 
bly) Madison  himself,  and  it  is  diffi- 
cult to  deny  that  a  deeply  principled 
commitment  to  public  life  was  far 
from  being  the  least  important  con- 
sideration that  had  led  them  to  seek 
office  under  the  new  regime. 

But  when  one  examines  the  en- 
tire roster  of  membership  for  this 
smallest  and  most  celebrated  of 
federal  congresses,  it  also  becomes 
apparent  that  the  process  of  elec- 
tion was  not  working  only  to  "ex- 
tract from  the  mass  of  the  Society 
the  purest  and  noblest  characters 
which  it  contains/'  Thomas  Sumter 
of  South  Carolina  was  elected  to 
the  House  of  Representatives  in 
1789  not  because  he  had  demon- 
strated any  great  legislative  skills 
but  on  the  basis  of  his  reputation  as 
a  ruthless  but  daring  commander 
during  the  vicious  warfare  that  had 
plagued  the  Carolina  backcountry. 
Benjamin  Contee  of  Maryland  may 
have  hoped  that  election  to  Con- 
gress would  help  him  stave  off  the 
demands  of  his  creditors.  If  so,  he 
was  disappointed:  a  Philadelphia 
merchant  kept  insisting  that  Contee 
take  a  leave  from  Congress  so  he 
could  put  his  affairs  in  order.  Per- 
sonal considerations  of  another 


kind  encouraged  the  young  Fisher 
Ames  to  accept  his  friends'  urgings 
to  run  for  the  Boston  seat  in  Con- 
gress. His  father  had  been  a  self- 
educated  Yankee  almanac-maker 
whose  struggle  for  prosperity  had 
begun  with  a  bitter  legal  battle  to 
retain  the  tavern  he  had  inherited 
from  his  first  wife.  Ames  himself 
knew  what  it  meant  to  use  native 
intelligence,  a  Harvard  education, 
and  the  political  connections  of  a 
young  lawyer  to  make  his  way  from 
the  status-conscious  atmosphere  of 
a  small  New  England  town  into 
more  elite  circles. 

Once  elected,  Ames  proved  a 
valuable  member  of  Congress  in- 
deed. His  success  there  reminds  us 
that  the  personal  concerns  that 


helped  to  bring  men  into  public  life 
need  not  be  confused  with  the 
sense  of  responsibility  they  felt 
once  they  were  in  office.  It  was 
entirely  possible  to  pursue  election 
to  Congress  for  reasons  of  ambition 
and  self-interest,  and  still  act  with 
the  kind  of  political  virtue  that  Mad- 
ison hoped  the  Constitution  would 
foster.  Yet  when  one  explores  the 
variety  of  motives  that  actually 
worked  to  bring  men  to  Congress,  it 
is  difficult  to  resist  concluding  that 
his  vision  was  naive.  Even  in  a  body 
as  small  as  the  First  Congress,  there 
was  room  for  a  wide  range  of  ambi- 
tions to  come  into  play — and  not  all 
of  these  were  consistent  with  the 
hopes  Madison  entertained  for  the 
operation  of  the  extended  republic. 


Fisher  Ames,  oil  on  panel  by  Gilbert  Stuart.  National  Portrait  Gallery,  Smithsonian  Institution,  Washington,  O.C\ 
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In  accepting  the  existence  of  parties  even  as  a  temporary  and  nec- 
essary evil}  Madison  tvas  effectively  admitting  that  legislative  politics 
tvere  being  conducted  along  lines  different  from  those  which  he  and 
other  framers  of  the  Constitution  had  hoped  to  lay  down. 


Political  Parties 

His  theory  also  proved  deficient 
on  other  grounds.  Madison  had  de- 
signed the  extended  republic  to 
"cure  the  mischiefs  of  faction/1  but 
by  the  mid-1790s,  no  one  could 
claim  that  when  Congress  assem- 
bled, its  members  acted  in  the  disin- 
terested and  truly  patriotic  farMon 
that  Madison  had  envisioned.  Sharp 
disputes  arose  over  both  the  finan- 
cial and  the  foreign  policies  that 
Alexander  Hamilton  had  persuaded 
President  Washington  to  pursue. 
The  divisions  within  Congress  were 
so  severe  that  Madison  himself  and 
Thomas  Jefferson  undertook  the 
novel  task  of  organizing  a  genuine 
political  party.  In  increasing  num- 
bers, candidates  for  both  Congress 
and  the  state  assemblies  were  run- 
ning as  recognized  adherents  of 
Federalist  or  Republican  policies, 
and,  when  elected,  voting  accord- 
ingly. The  parties  became  increas- 
ingly sectional  in  character.  Madi- 
son still  resisted  the  idea  that 
organized  parties  ought  to  be  &  per- 
manent part  of  the  American  politi- 
cal system;  like  Jefferson  and 
James  Monroe,  the  two  friends  who 
preceded  and  followed  him  in  the 
Presidency  between  1801  and  1825, 
he  hoped  that  their  Democratic- 
Republican  party  could  wither 
away  as  soon  as  the  Federalist  men- 
ace was  finally  eliminated.  But  in 
accepting  the  existence  of  parties 
even  as  a  temporary  and  necessary 
evil,  Madison  was  effectively  admit- 
ting that  legislative  politics  were 
being  conducted  along  lines  differ- 
ent from  those  which  he  and  the 
other  framers  of  the  Constitution 
had  hoped  to  lay  down. 

Although  partisan  politics  did 
seem  to  be  on  the  road  to  extinc- 
tion during  the  presidency  of  James 
Monroe  (1817-25),  with  the  election 
of  Andrew  Jackson  and  the  contro- 


versies which  his  administration 
witnessed,  active  political  parties 
were  again  organized.  They  now 
dominated  both  electoral  and  legis- 
lative politics  with  a  vigor  that  the 
earlier  struggles  of  the  Federalists 
and  Democratic-Republicans  had 
not  attained. 

Had  the  Democratic  and  Whig 
parties  of  the  Jacksonian  era  not 
been  so  vigorous,  still  the  framers* 
vision  would  have  foundered  on 
another  shoal.  The  emergence  of 
militant  abolitionism  in  the  1830s 
demonstrated  that  unless  the  slav- 
ery issue  could  be  either  resolved 


or  neutralized,  the  sectional  loyal- 
ties of  Congressmen  would  always 
sharply  limit  their  ability  to  elevate 
some  broad  notion  of  the  national 
interest  over  more  parochial  con- 
cerns. 

Madison's  theory  of  the  extended 
republic  had  sought  to  cure  the 
mischiefs  of  faction  within  the 
states  by  creating  a  national  politi- 
cal arena  in  which  merely  local 
interests  could  never  hold  perma- 
nent sway.  What  his  theory  did  not 
anticipate — or  could  not  avert — 
was  the  possibility  that  "factious 
majorities"  might  form  within  each 
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of  the  new  republic's  m^jor  regions, 
each  one  dedicated  to  pursuing  a 
vision  of  the  national  good  that  the 
other  could  only  interpret  as  deeply 
threatening  to  its  own  vital  inter- 
ests. By  the   1850s,  Southern 
spokesmen  were  convinced  that  if 
the  authority  of  the  national  gov- 
ernment were  not  used  to  protect 
the  expansion  of  slavery  into  the 
western  territories,  the  "peculiar  in- 
stitution" which  was  the  basis  of 
their  civilization  would  be  doomed. 
Northern  Republicans  believed 
with  equal  fervor  that  if  the  national 
government  did  not  act  to  halt  the 
extension  of  slavery,  the  free  insti- 
tutions and  free  labor  of  their  own 
region  would  be  gravely  endan- 
gered. Two  "factious  m£yorities" 
had  coalesced  at  the  regional  level 
within  America,  and  their  defini- 
tions of  the  national  good  were  no 
longer  compatible  with  the  preser- 
vation of  the  union.  The  fact  that  a 
greater  sense  of  political  virtue  and 
justice  lay  with  the  supporters  of 
antislavery  does  not  prevent  our 
recognizing  that  James  Madison's 
brilliant  contribution  to  American 
political  theory  ultimately  failed  to 
surmount  the  central  contradiction 
in  American  history:  the  persis- 
tence of  slavery  in  a  society  other- 
wise committed  to  liberal  ideals. 

Yet  if  the  Civil  War  must  always 
be  regarded  as  the  greatest  and 
most  tragic  failure  of  the  framers' 
work,  the  rending  of  the  union  in 
1861  has  not  led  later  generations 
to  reject  the  Madisonian  argument. 
In  fact  it  has  only  been  in  the  twen- 
tieth century — and  not  the  nine- 
teenth— that  the  richness  and  origi- 
nality of  his  theory  have  come  to  be 
appreciated.  Modern  critics  of  the 
Constitution  may  fault  Madison  and 
his  colleagues  for  creating  a  regime 
with  too  many  checks  and  bal- 
ances, a  government  divided  (like 
Lincoln's  union)  against  itself.  But 
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Writing  the  Constitution:  the  Report  of  the 
Committee  of  Detail,  August  6,  1787 

by  JAMES  H.  HUTSON 


I  f  nothing  were  the  founders  of  this  nation 
prouder  than  that  the  Constitution  of  the 
'  United  States  was  formed  by  the  peaceful 
process  of  deliberation  and  debate  rather  than  by 
"accident  and  force"  to  which  they  believed  other 
nations  owed  their  political  systems.  The  first  are- 
na for  the  debate  was  the  Constitutional  Conven- 
tion which  convened  at  Philadelphia  on  May  25, 
1787,  and  continued  without  interruption  for  two 
months.  During  this  time,  the  delegates  confronted 
the  crucial  issue  of  whether  the  existing  "constitu- 
tion" of  the  nation,  the  Articles  of  Confederation, 
should  be  retained  and  revised  or  whether  an  en- 
tirely new  instrument  of  government  should  be 
created.  Although  the  delegates  chose  to  craft  a 
new  plan,  they  included  both  old  and  new  ele- 
ments, and  made  the  government  "partly  national, 
partly  federal."  On  July  26,  after  two  months  of 
sketching  out  the  new  structure  of  government, 
the  Convention  ac^journed  to  permit  a  committee 
of  five  of  its  ablest  members  to  summarize — to 
codify — in  its  words,  to  "detail" — what  it  had  ac- 
complished. The  Report  of  this  Committee  of  De- 
tail, presented  to  the  Convention  on  August  6, 
1787,  is  the  subject  of  this  paper. 

The  initial  attempt  at  the  Convention  to  describe 
a  constitution,  the  first  in  a  series  of  documents 
leading  to  the  Committee  of  Detail  Report,  was  the 
"Virginia  Plan,"  presented  by  the  Virginia  delega- 
tion on  May  29,  1787.  Virginia's  delegates  believed, 
James  Madison  recalled  later,  that  "from  the  early 
and  prominent  part  taken  by  that  state  in  bringing 
about  the  Convention  some  initiative  step  might  be 
expected  from  them."  Accordingly,  they  worked  up 
a  series  of  fifteen  resolutions — many  no  more  than 
suggestions — which  Governor  Edmund  Randolph 
introduced  as  soon  as  the  convention  officially 
convened. 

Resolving  itself  into  a  Committee  of  the  Whole, 
the  Convention  debated  the  Virginia  Plan  for  two 
weeks  and  produced  the  next  important  document 
in  the  progression  toward  the  Constitution:  the 
Committee  of  the  Whole  House  Report  of  June  13. 
Containing  nineteen  resolutions,  the  Committee 
Report  was  more  specific  than  its  predecessor — a 
characteristic  of  each  successive  document  in  the 
stream  leading  to  the  Constitution.  Where  the  Vir- 
ginia Plan,  for  example,  had  left  blank  the  terms  of 
service  in  the  first  and  second  branches  of  the  na- 
tional legislature,  the  Committee  Report  specified 
the  duration — three  and  seven  years  respectively. 


More  importantly,  the  Committee  Report  refined 
the  Virginia  Plan's  proposal  that  representation  in 
the  legislature  be  based  on  numbers  or  wealth  by 
specifying  that  it  be  "in  proportion  to  the  whole 
number  of  white  and  other  free  citizens  and  inhab- 
itants" and  three-fifths  of  the  slave  population  in 
both  houses. 

The  small  states  at  the  convention  considered 
the  Committee  of  the  Whole  Report  a  betrayal,  for 
it  deprived  them  of  the  power — an  equal  vote  with 
the  large  states — which  the  Articles  of  Confedera- 
tion conferred  upon  them.  They  responded  on 
June  15  by  presenting  the  New  Jersey  Plan,  so- 
called  because  it  was  introduced  on  their  behalf  by 
William  Patterson  of  New  Jersey,  which  substan- 
tially strengthened  the  national  government,  but  re- 
tained the  principle  of  one  equal  vote  in  the  feder- 
al legislature  for  each  state.  For  the  next  month 
the  Convention  wrangled  over  the  issue  of  repre- 
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sentation  in  the  new  government,  the  large  states 
insisting  on  representation  proportioned  to  the 
population,  the  small  on  equality  of  representation. 
The  issue  became  so  acrimonious  that  it  threat- 
ened to  break  up  the  Convention.  It  was  finally  re- 
solved by  the  famous  "Great  Compromise"  of  July 
16,  1787,  which  gave  the  large  states  proportional 
representation  in  the  first  branch  of  the  legislature 
and  the  small  states  equal  representation  in  the 
second  branch.  For  the  next  ten  days,  the  Conven- 
tion debated  and  in  some  case  revised  the  resolu- 
tions of  the  Committee  of  the  Whole  Report  of 
June  13,  which  it  had  been  doing,  at  time  permit- 
ted, in  the  intervals  between  the  battle  over  repre- 
sentation. On  July  26  it  ac^journed  until  August  6, 
so  that  a  Committee  of  Detail,  elected  on  July  24, 
could  "report  a  Constitution  conformable  to  the 
resolutions  passed  by  the  Convention." 

This  Committee  of  Detail  was  composed  of  five 
of  the  Convention's  ablest  men,  representing  all 
geographical  regions — John  Rutledge  of  South  Car- 
olina, Edmund  Randolph  of  Virginia,  James  Wilson 
of  Pennsylvania,  Oliver  Ellsworth  of  Connecticut, 
and  Nathaniel  Gorham  of  Massachusetts.  Several 
working  documents  left  by  the  Committee  survive, 
principally  in  James  Wilson's  papers,  which  show 
that  Edmund  Randolph  wrote  a  preliminary  draft 
of  the  Committee's  report  which  Rutledge  correct- 
ed. Wilson  then  appears  to  have  assumed  the  ma- 
jor responsibility  for  composition  and  to  have  writ- 
ten the  draft  adopted  as  the  final  report.  When 
printed,  it  ran  to  seven  pages  and  contained  twen- 
ty-three separate  articles. 

The  Committee's  approach,  in  preparing  the  Re- 
port, was  to  "treat  of  the  legislative,  judiciary  and 
executive  in  their  order,  and  afterwards,  of  the 
miscellaneous  subjects,  as  they  occur,  bringing  to- 
gether all  the  resolutions,  belonging  to  the  same 
point,  howsoever  they  may  be  scattered  about." 
But  the  Committee  was  not  simply  a  group  of  copy 
editors,  arranging  the  Convention's  proceedings  in 
proper  order  and  polishing  its  language  to  resonate 
with  the  proper  sonority.  Convention  records  do 
not  indicate  it,  but  the  Committee  must  have  been 
informally  charged  to  use  its  imagination,  to  go  be- 
yond the  bare  list  of  resolutions  approved  by  the 
Convention  and,  on  its  own  initiative,  add  provi- 
sions proper  for  the  constitution  of  a  great  nation. 
This  it  did  and,  as  a  result,  the  Committee  report 
contains  three  components:  resolutions  of  the  Con- 
vention, incorporated  more  or  less  as  adopted  on 
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the  floor;  amplifications,  by  the  addition  of  details, 
of  Convention  actions;  and  innovations. 

Among  the  first  group  of  provisions  were  those, 
adopted  from  the  Virginia  Plan  and  Committee  of 
the  Whole  Report,  which  gave  the  national  govern- 
ment its  structure:  legislative,  executive,  and  judi- 
cial powers  separated  from  each  other,  a  bicamer- 
al legislature  whose  acts  were  subject  to  a 
qualified  executive  veto,  and  a  government  with 
powers  to  act  directly  on  the  country's  citizens 
rather  than  through  the  medium  of  sovereign 
states,  as  under  the  Articles  of  Confederation. 

It  was  the  second  group  of  clauses  which  dem- 
onstrated why  the  term  "detail"  was  used  to  de- 
scribe the  Committee  and  its  work,  for  here  the 
Committee  defined  and  specified  the  extent  and 
meaning  of  the  resolutions  adopted  by  the  Conven- 


c 


141 


this  Constitution 


tion.  In  detailing  the  powers  of  the  new  govern- 
ment, the  Committee  tried  to  read  the  Conven- 
tion's mind  by  inferring  what  it  intended.  Judging 
by  the  general  satisfaction  with  its  report,  it  did  so 
quite  successfully. 

One  example  of  the  way  in  which  the  Committee 
defined  the  powers  of  the  new  government  by  add- 
ing details  to  general  resolutions  of  the  Convention 
is  the  clause  relating  to  the  jurisdiction  of  the  Su- 
preme Court.  As  received  from  the  Convention,  the 
Court  clause  read: 

Hiat  the  jurisdiction  of  the  national  Judi- 
cially shall  extend  to  Cases  arising  under 
the  Laws  passed  by  the  general  Legisla- 
ture,  and  to  such  other  Questions  as  in- 
volve the  national  Peace  and  Harmony, 

It  left  the  hands  of  the  Committee  r.  vdmg: 

Tlie  Jurisdiction  of  the  Supre  \'ourt 
shall  extend  to  all  cases  arisiyr^  xnder 
laws  passed  by  the  Legislature  of  the 
United  States;  to  all  cases  affecting  Am- 
bassadors, other  Public  Ministers,  and 
Consuls;  to  the  trial  of  impeachments  of 
Officers  of  the  United  States;  to  all  cases 
of  Admiralty  and  maritime  jurisdiction; 
to  controversies  between  two  or  more 
States  (except  such  as  shall  regard  Tem- 
toiy  or  Jurisdiction) ,  between  a  State  and 
citizens  of  another  State,  between  Citi- 
zens of  different  States,  and  between  a 
State  or  the  citizens  thereof  and  foreign 
states,  citizens,  or  subjects.  In  cases  of 
impeachment,  cases  affecting  Ambassa- 
dors, other  Public  Ministers,  and  Consuls, 
and  those  in  which  a  State  shall  be  a  par- 
ty, this  jurisdiction  shall  be  original  In 
all  the  other  cases  before  mentioned,  it 
shall  be  appellate,  with  such  exceptions 
and  under  such  regulations  as  the  Legis- 
lature shall  make.  Tiie  Legislature  may 
assign  any  part  of  the  jurisdiction  above 
mentioned  (except  the  trial  of  the  Presi- 
dent of  the  United  States)  in  the  manner 
and  under  the  limitations  which  it  shall 
think  proper,  to  such  inferior  Courts  as  it 
shall  constitute  from  time  to  time. 

Another  instance  concerns  the  power  of  the  leg- 
islature. The  Convention  gave  the  Committee  the 
following  ill-defined  directive:  h 


Ttiat  the  national  legislature  ought  to  pos- 
sess the  legislative  lights  vested  in  Con- 
gress by  the  Confederation;  and,  more- 
over,  to  legislate  in  all  cases  for  the 
general  interests  of  the  Union,  and  also  in 
those  to  which  the  states  are  separately 
incompetent,  or  in  which  the  harmony  of 
the  United  States  may  be  intemipted  by 
the  exercise  of  individual  legislation. 

The  Committee  distilled  these  vague  phrases 
into  the  following  specific  list  of  powers,  conclud- 
ing with  what  contemporaries  called  "the  sweeping 
clai.  se the  famous  necessary  and  proper  cteuse: 

Hie  Legislature  of  the  United  States  shall 
have  the  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises; 

To  regulate  commerce  with  foreign  na- 
tions, and  among  the  seve)*al  States; 

To  establish  a  uniform  rule  of  natural- 
ization thro\ghout  the  United  States; 

To  coin  money; 

To  regulate  the  value  of  foreign  coin; 

To  fix  the  standard  of  weights  and 
measures; 

To  establish  Post-offices; 

To  boirow  money,  dnd  emit  bills  on  the 
credit  of  the  United  States; 

To  appoint  a  Treasurer  by  ballot; 

To  constitute  tribunals  inferior  to  the 
Supreme  Court; 

To  make  rules  concerning  captures  on 
land  and  water; 

To  declare  the  law  and  punishment  of 
piracies  and  felonies  committed  on  the 
high  seas,  and  the  punishment  of  counter- 
feiting the  coin  of  the  United  States,  and 
of  offences  against  the  law  of  nations; 

To  subdue  a  rebellion  in  any  State,  on 
the  application  of  its  legislature; 

To  make  war; 

To  raise  armies; 

To  build  and  equip  fleets; 

To  call  forth  the  aid  of  the  militia,  in 
order  to  execute  the  laws  of  the  Union;  en- 
force treaties,  suppress  insurrections,  and 
repel  invasions; 

And  to  make  all  laws  that  shall  be  nec- 
essary and  proper  for  carrying  into  exe- 
cution the  foregoing  powers,  and  all  other 


powers  vested,  by  this  constitution,  in  the 
government  of  the  United  States,  or  in 
any  department  or  officer  thereof 

Among  the  Committee's  innovations  were  the  se- 
ries of  prohibitions  on  state  activities;  the  states 
were  forbidden  to  coin  money,  emit  bills  of  credit, 
lay  imposts,  keep  military  forces  in  peacetime  and 
to  do  numerous  other  things.  The  Convention  had 
never  itemized  activities  which  it  would  forbid  the 
states,  although  it  is  conceivable  that  the  Commit- 
tee was  inspired  in  drawing  this  section  by  Madi- 
son's futile  efforts  to  control  state  legislatures  by 
granting  a  veto  over  their  acts  to  the  national  legis- 
lature. Also  innovative  were  the  prohibitions  laid 
on  activities  of  the  national  legislature,  including 
the  prevention  of  its  interfering  with  the  importa- 
tion of  slaves;  here  the  Committee  was  responding 
to  the  lobbying  of  Charles  Cotesworth  Pinckney, 
who  had  warned  in  the  Convention  that  the  sup- 
port of  the  Deep  South  depended  on  an  unimpeded 
supply  of  slaves. 

Other  innovations  were  the  Committee's  attempt 
to  define  treason  and  its  punishment  and  its  la- 
bored efforts  to  deal  with  land  disputes  between 
different  states.  Close  examination  of  Article  IX, 
Sections  2  and  3,  of  the  Committee  Report,  which 
addressed  the  problem  of  land  controversies,  dem- 
onstrates how  the  Committee  of  Detail  borrowed 
from  the  Articles  of  Confederation. 
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Committee  of  Detail 

Sect  2.  In  all  disputes  and  controver- 
sies now  subsisting,  or  that  may  hereafter 
subsist,  between  two  or  more  states,  re- 
specting jurisdiction  or  territory,  the  Sen- 
ate shall  possess  the  following  powers: — 
Whenever  the  legislature,  or  the  executive 
authority,  or  lawful  agent  of  any  state,  in 
controversy  with  another,  shall,  by  memo- 
rial to  the  Senate,  state  the  matter  in 
question,  and  apply  for  a  hearing,  notice 
of  such  memorial  and  application  shall  be 
given,  by  order  of  the  Senate,  to  the  legis- 
lature, or  the  executive  authority,  of  the 
other  state  in  controversy.  The  Senate 
shall  also  assign  a  day  for  the  appearance 
of  the  parties,  by  their  agetds,  before  that 
House.  The  agents  shall  be  directd  to  ap- 
point, by  joint  consent,  commissioners  or 
judges  to  constitute  a  court  for  hearing 
and  determining  the  matter  in  question. 
But  if  the  agents  cannot  agree,  the  Senate 
shall  name  three  persons  out  of  each  of 
the  several  states;  and  from  the  list  of 
such  persons,  each  party  shall  alternately 
strike  out  one,  until  the  number  shall  be 
reduced  to  thirteen;  and  from  that  num- 
ber not  less  than  seven,  nor  more  than 
nine,  names,  as  the  Senate  i<hall  direct, 
shall,  in  their  presence,  be  drawn  out  by 
lot;  and  the  persons  whose  names  shall  be 
so  drawn,  or  any  five  of  them,  shall  be 
commissioners  or  judges  to  hear  and  fi- 
nally determine  the  controversy;  provided 
a  majority  of  the  judges  who  shall  hear 
the  cause  agree  in  the  determination.  If 
either  party  shall  neglect  to  attend  at  the 
day  assigned,  without  showing  sufficient 
reasons  for  not  attending,  or  being  pre- 
sent shall  refuse  to  strike,  the  Senate  shall 
proceed  to  nominate  three  persons  out  of 
each  state,  and  the  Clerk  of  the  Senate 
shall  strike  in  behalf  of  the  party  absent 
or  refusing.  If  any  of  the  parties  shall  re- 
fuse to  submit  to  the  authority  of  such 
court,  or  shall  not  appear  to  prosecute  or 
defend  their  claim  or  cause,  the  court 
shall  nevertheless  proceed  to  pronounce 
judgment.  The  judgment  shall  be  final 
and  conclusive.  The  proceedings  shall  be 
transmitted  to  the  President  of  the  Senate, 


Articles  of  Confedera  tion 

Jlie  united  states  in  congress  assembled 
shall  also  be  the  last  resort  on  appeal  in 
all  disputes  and  differences  now  subsist- 
ing or  that  hereafter  may  arise  between 
two  or  more  states  concerning  boundary, 
jurisdiction  or  any  other  clause  whatever; 
which  authority  shall  always  be  exercised 
in  the  manner  following.  Whenever  the 
legislative  or  executive  authority  or  law- 
ful agent  of  any  state  in  controversy  rvith 
another  shall  present  a  petition  to  con- 
gress, stating  the  matter  in  question  and 
praying  for  a  hearing,  notice  thereof  shall 
be  given  by  order  of  congress  to  the  legis- 
lative or  executive  authority  of  the  other 
state  in  controversy,  and  a  day  assigned 
for  the  appearance  of  the  parties  by  their 
lawful  agents,  who  shall  then  be  directed 
to  appoint  by  joint  consent,  commission- 
ers or  judges  to  constitute  a  court  for 
hearing  and  determining  the  matter  in 
question:  but  if  they  cannot  agree,  con- 
gress shall  name  three  persons  out  of  each 
of  the  united  states,  and  from  the  list  of 
such  persons  each  party  shall  alternately 
strike  out  one,  the  petitioners  beginning, 
until  the  number  shall  be  reduced  to  thir- 
teen; and  from  that  number  not  less  than 
seven,  nor  more  than  nine  names  as  con- 
gress shall  direct,  shall  in  the  presence  of 
congress  by  drawn  out  by  lot,  and  the  per- 
sons whose  names  shall  be  so  drawn  or 
any  five  of  them,  shall  be  commissioners 
or  judges,  to  hear  and  finally  determine 
the  controversy,  so  always  as  a  major 
part  of  the  judges  who  shall  hear  the 
cause  shall  agree  in  the  determination: 
and  if  either  party  shall  neglect  to  attend 
at  the  day  appointed,  without  shewing 
reasons,  which  congress  shall  judge  suffi- 
cient, or  being  present  shall  refuse  to 
strike,  the  congress  shall  proceed  to  nomi- 
nate three  persons  out  of  each  state,  and 
the  secretary  of  congress  shall  strike  in 
behalf  of  such  party  absent  or  refusing; 
and  the  judgment  and  sentence  of  the 
court  to  be  appointed,  in  the  manner  be- 
fore prescribed,  shall  be  final  and  conclu- 
sive; and  if  any  of  the  parties  shall  refuse 
to  submit  to  the  authority  of  such  court, 
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and  shall  be  lodged  among  the  public  rec- 
ords, for  the  security  of  the  parties  con- 
cerned. Every  commissioner  shall,  before 
he  sit  in  judgment,  take  an  oath,  to  be  ad- 
ministered by  one  of  the  judges  of  the  su- 
preme or  supeHor  court  of  the  state  where 
the  cause  shall  be  tried,  "well  and  truly  to 
hear  and  determine  the  matter  in  ques- 
tion, according  to  the  best  of  his  judg- 
ment, without  favor,  affection,  or  hope  of 
reward. 1 


Section.  3.  All  controversies  concerning 
lands  claimed  under  different  grants  of 
two  or  more  states,  whose  jurisdictions, 
as  they  respect  such  lands,  shall  have  been 
decided  or  adjusted  subsequently  to  such 
grants,  or  any  of  them,  shall,  on  applica- 
tion to  the  Senate,  be  finally  determined, 
as  near  as  may  be,  in  the  same  manner 
as  is  before  prescribed  for  deciding  con- 
troversies  between  different  states. 


or  to  appear  to  defend  their  claim,  or 
cause,  the  court  shall  pronounce  sentence, 
or  judgment,  which  shall  in  like  manner 
be  final  and  decisive,  the  judgment  or 
sentence  and  other  proceedings  being  in 
either  case  transmitted  to  congress,  and 
lodged  among  the  acts  of  congress  for  the 
security  of  the  parties  concerned:  provid- 
ed that  every  commissioner,  before  he  sits 
in  judgment,  shall  take  an  oath  to  be  ad- 
ministered by  one  of  the  judges  of  the  su- 
preme or  superior  court  of  the  state, 
where  the  cause  shall  be  tried,  "well  and 
truly  to  hear  and  determine  the  matter  in 
question,  according  to  the  best  of  his 
judgment,  without  favour,  affection  or 
hope  of  reward:"  provided  also  that  no 
state  shall  be  deprived  of  territory  for  the 
benefit  of  the  united  states. 

All  controversies  concerning  the  private 
right  of  soil  claimed  under  different 
grants  of  two  or  more  states,  whose  juris- 
dictions as  they  may  respect  such  lands, 
and  the  states  which  passed  such  grants 
are  adjusted,  the  said  grants  or  either  of 
them  being  at  the  same  time  claimed  to 
have  originated  antecedent  to  such  settle- 
ment of  jurisdiction,  shall  on  the  petition 
of  either  party  to  the  congress  of  the  unit- 
ed states,  be  finally  determined  as  near  as 
may  be  in  the  same  manner  as  is  before 
prescribed  for  deciding  disputes  respect- 
ing territorial  jurisdiction  between  differ- 
ent states. 
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this  Constitution 


_<V/t , 


'E  the  People  of  the  States 

of  NeW'HampCbirr,  Maflacliufem. 
Rnodolfland  and  Providence  Plan* 
tationi,  Conncflicut,  New. York,  New-Jerfey,  Pcnn» 
fylirauia,  Delaware,  Maryland,  Virginia,  Nnrtli-C./o- 
Una,  South-Carolina,  anJ  Georgia,  Jo  unlain,  (lL-elaro 
and  crtablilh  tlie  following  Conititmiiin  for  tlic  Govern* 
mcnt  of  Ourfclvei  anJ  oitr  PoReriiy. 

ARTICLE  I. 
The  HUe  oT thia Cuttratinu  ffull  b*. «  Tl*  IVacJ  Stitet  of  Awcrrci." 

II. 

Tbe  CorernrtKM  til  rWifl  <•(  Itff.rme  l«i'U;ii»,  c  •cc=iirc  inJ 
rrr.cTa, 

111. 

The  V-;a«;t«  rwr  I.ill  be  nflcditi  •  Cm-rtfi,  i j  cnr.ftil  uf  i.a  tYpat  ate 
iiul  AlliiUI  iKtJtftoriK-n.  i  llnaL-uf  Rcprrf<ru»ii*..atil  a.<milrj  jaclmf 

IV. 

I.   T>C  MtBvbtn  a  the  pr  nqtrrrrntiiirnfliinb'  iV.ftn  ***• 

rj  ft  fond  -rar.b-  the  prn?!ei,riU  fcrrnl  Siwa  roe^-cr.crtjcrl  •iiHn  llni 
Union.  Tlit  i.di&nWTunf  ife  rlr.lm  fluii  be  the  tW,  (mm  time  to  liu.:. 
•alhofcofiteeleftonja  ilefc.cril3iik»,cfiUBwn  cumioui  b,...<t,  ci 
ahcif  on  tr>ilUj*m. 

&ff.  a.  trerj  Mraobcr  0^1  t  Ifroifc  of  llrnrclfiitii.fet  ftilt  I*  t>f  the  a/e 
nfl-mrjf.rt  jmn  »  IriS,  f»»jjl  hirefcr;n  a  eit.ten  ^f  ihc  UmUiI  Maui 
fj*  'JliijH  C"  bff3"  ht"  <-rtll"»  »"J  "a"      i«  tU  tin*  c. 

Stfl.  j.  The  HouCc  of  RrprrtYaiitrri  (hill,  11  III  fun  f.vtttflctwjij  Mil 
Ikeaamtiei  ofciiirnu  mil  Wulriusti  Aalibe  laW  intl.r.  nurmrr  hcr-.in  a', 
let  deftiibfj.  cMfiO  oT  fat-dire  Mar-Sera,  nf  t!-„e  till  I*  (ht.Cn  ;B 
N(w-llaB*fl.ire.  cqebt  ia  MifliebufMia,  dm  io  Rhode  Ifiacd  ac.J  fjoitilcme 
Pimtiiiom,  fi.e  in  Conaefticw.  fia  in  Nr*.Yr.rk,  feu,  in  Nt.  J„fcj,  n^l.i 
U  ftnedalnaia.  ont  In  Dcbnrt,  fx  is  MaiiUud.  jjn  in  Mrrinii,  fin  in 
KenkCuiSw.tccta  8o«ttVOic4irt.  isJ  tbttt  La  Ocot^o. 

*r7. 4.  Ai  if*  ptoporrkni  of MRttm  in  (he  JlOWfni St«n  anil  ,l„  r,q«, 
li«vciati««,  uUcoT  iheStatci  but  LtWita  be  diiiiicdi  ai  cthcra  mi- 
bemlirfttd  b*  atiJitmi  ehmrtorr  1  at  tiro w more  Stain  caj  be  ceiird;  11' 
»r-S<nri  ..II  be  trt.1td»hs:„  1  be  limin  of  |<«  tr„;t,J  Si„,  1, tie  Lrjifla. 
tare  OuU,  in  (*h  of  tbrfe  tile..  MpiUte  itmaArri  rrptdctnatiiri  bj  il.e  ,  . 
..Wbet  ofinlubi^,,  ^^JlTS^^f^^^^y^L*- 

t  /     A       5-  AD  WU  foe  rtififlf  or  tfprcpiUtiag  nvxxy,  taJ  f«c  fi.Iaj  tlx  6U. 
_  *  j  »)"  »' «»« «*«••»  of -otmtrirw,  Hull  eit|'iiuic  j»  the  Il^ft  K  nrpntnti. 
* -I.*/**.  J  •"ct,  ii^  OuBaot  be  rJc^rdMiAewlrdbj  the  Semite.  No  wonry  dull  be 
.w'A  rt*wfre»«teP^Trf»Tot7.b«tl»p»A^ 
^  oelnhutt  kB«ka  Ifwfc  of  Rt^JrvtHrrrt. 

M,  6r  Tfce  tloafc  of  Rej»t tcnuil.ei  ftiJI  hire  the  Me  power  of  Impend. 
ttral.   ll  Cull  thoofc  itl  Sftlltt  »aJ  «h</  cKcrn. 

JVff.  7.  Vmneiei  la  the  tloubaRrpnlcatJticn  Si*ll  be  frppUcd  b;  writa 
of  eJeflio*  Treta  Ox  wewice  utthoaujof  tie  6u«,io  the  rrfrtrfratitwa  Utm 
the;  DuB  biffea.  v. 


The  extent  of  the  Committee's  borrowing  from 
the  Articles  is  also  demonstrated  by  comparing  ar- 
ticles XV  and  XVI  of  its  Report  with  the  conclusion 
of  article  IV  in  the  Articles: 

Committee  of  Detail 

Art.  XV.  Any  person  charged  with  trea- 
son, felony,  or  high  misdemeanor  in  any 
state,  who  shall  flee  from  justice,  and 
shall  be  found  in  any  other  state,  shall,  on 
demand  of  the  executive  powei*  of  the  state 
from  which  hefted,  be  delivered  up  and 
removed  to  the  state  having  jurisdiction 
of  the  offence. 

Art.  XVL  Full  faith  shall  be  given  in  each 
state  to  the  acts  of  the  legislatures,  and  to 
the  records  and  judicial  proceedings  of 
the  courts  and  magistrates  of  every  other 
state. 


I   6  ] 

r»MimrnltprO*krtSftT  tU  l?rulct|Sl*itit  lo  allciftri  !  Admiral* old  Mi. 
mica*  JanMiAio*  t^  to  CoMrncrrfwi  brtveen  1«n  r*  raorr  frun  (>■■*»* 
f  "1?^.*.'!!/?*^  1''.  ^JTL}*r-^i-  l"^y^'m/'*.*  ^'f>?''  "'"V"' 

ttic  ci<icrtl  ll"fft>!  irtU  fortifn  Srarrr,  cilirtat  r-r  Utjrett.  In  ritri  ot  lm> 
prarhmmi.  rifea  t<\,.Ym-  AaibatTaJf  1,  uibff  ruM  t/!ip.!lrr»  u.>ti\iU>. 
anJ  tbuCr  in  whltri  «  ft,i|  bt/pihyTiT^  fuj.'li  1  "^1^,1 
In  III  .he  ^..'r  t  ./u  UbrfWiUrJ.,  iT.H  V.  ,rr  "li.  ■ .',  'Ci,  j  f^  ,'c yrftV  " 


i>  mj  iinjrf  f>i(b  rct;<lui 


tc  l.cjUalurc  tlialltt.Kt. 


(  f-.in.,       r  h L j  iiuM  1   1  ■ 

|.  JJ.I-mrnt,  in  eitrl  of  Impraihmrnr,  Ihil1  rn:  f  tfnj  fu  tI  rt  iHin 
to  irrnef  il  twia  utsc.  mJ  d.l<|uili!i>  iiL>n  in  ti-M  mil  r  , ...  „  ,  ,  r| 
h^nrnir,  rrul  nf  fx*  umlrr  it.r  I'nitc.l  rrntt.  Ill'  |>.ny  f^tOrl  •.  I 
mint,  kcl>iJ»i>k  in  b».  *  •  J1  1.        J"i  pJ  Ml. 

Mf 


No  Stiic  fli.n  rx'i 
M|  nnt  run  iarj  an* 

T  \;rt 

Na  Sair*.  wilSmti  ilir  twilrr.l  pf  tW  I  jr.- iC  irnrr  of      t'i  i-.-J  5>i:-t,  r.u!l 


ui-  ••mrtirni 


laj.omil  Ihr  Ujiliuii  i>f  |[>c  t'nliril  Siatd 


Thrr  ilj-ni  o!r«S  Dm, 
»rciiiicMinihcr*acri!Sii!i 

X  V. 

Ant  i^rfan  rKirsrJ  » tthlrcit.m.frl.niy ,ot    _  ^ 

'  »hcl!.,n  l!^«  Cito  j-flicc.  ,«4  A.tl  U  lunad  in  a-,  u:V,  Stne/ft^W  *- 
tnanJ  odhe  F^rtu-Itt  Totrci  nt  it.c  Stitr  frwn  obirh  h«  fljj,  U.  dclnct«l 
i-Ji  irU  rrn«f  »d  I » tSr  5inr  ha.in*  jimftUViort  iaf  ihc  rT.r  ct.  '  V-  • 


niiUJ  t.i  i\|  |  iiiil,--t»  laJ  j. 


Tull  (jWrnlaHbrnixcnln  ra 


!a  in.] juai.iil (iruecTJiriri  tf  tL -  ml  1  n  11.,. 
WlirrS-jrr;    .  ■  'i   i.-..   i  ...  , 

'  v:-;   f'i'.'v:;«  ■•••-*  ■■#--#J*y.- 

K<*  Surci  U-futly  ronflrt.trd  m  rAi  " 


Articles  of  Confederation 

If  any  Person  guilty  of  or  charged  with 
treason,  felony,  or  other  high  misdemean- 
or ill  any  state,  shall  flee  from  Justice, 
and  be  found  in  any  of  the  united  states, 
he  shall  upon  demand  of  the  Governor  or 
executive  power,  of  the  state  from  which 
he  fled,  be  delivered  up  and  removed  to 
the  state  having  jurisdiction  of  his  of- 
fence. 

Full  faith  and  credit  shall  be  given  in 
each  of  these  states  to  the  records,  acts 
and  judicial  proceedings  of  the  courts  and 
magistrates  of  every  other  state. 


Another  section  of  Article  IV  in  the  Articles  of 
Confederation — the  stipulation  that  citizens  of 
each  state  "shall  be  entitled  to  all  privileges  and 


The  Convention  must  have  expected  the  Committee  of  Detail  to  submit  a  well-crafted  document  because  it  or- 
dered the  Philadelphia  firm  of  Dunlap  and  Claypoole  to  print  sixty  copies  of  the  Committee  Report  which  were 
distributed  to  the  members  on  August  6.  This  procedure  was  a  departure  from  the  previous  methods  of  dissemi- 
nating documents,  for  .all  earlier  documents  were  submitted  by  their  sponsors  in  longhand  to  the  Convention  Sec- 
retary to  whom  members  repaired  and  made  their  own  longhand  copies  (see  illustrations  one  and  two).  Appar- 
ently upon  orders  from  the  Convention,  Dunlap  and  Claypoole  crowded  the  text  of  the  report  to  the  right  margin 
of  the  paper,  leaving  a  large  space  on  the  left  side  of  the  document.  This  enabled  some  delegates  to  use  their 
copy  of  the  report  as  a  legislative  diary,  entering  additions  and  corrections  daily  as  the  Convention  debated  the 
document  through  August  and  into  September  (see  illustration  four).  Other  delegates,  John  Dickinson,  for  exam- 
ple, used  their  margins  for  reflections  on  the  Convention  proceedings,  which  are,  in  some  cases,  as  revealing  as 
notes  on  the  debates.  The  marginalia  on  the  Committee  of  Detail  Report,  and  on  some  other  constitutional  docu- 
ments as  well,  has  never  been  adequately  studied  and  presents  a  challenge  to  scholarly  ingenuity. 
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immunities"  of  citizens  in  the  other  states — was  in- 
corporated into  the  Committee  Report  and  Article 
I  of  the  Articles — "The  Stile  of  this  confederacy 
shall  be  the  'United  States  of  America'  " — was 
brought  over  into  the  Report  with  the  change  of 
one  significant  word,  confederacy  to  government. 

By  using  the  language  of  the  Articles  of  Confed- 
eration, the  Committee  of  Detail  tried  to  convey  an 
impression  of  continuity  between  the  Constitution 
it  was  writing  and  the  Articles  which  would  dem- 
onstrate that  the  Convention  had  not  violated  its 
mandate  to  do  no  more  than  revise  the  Articles. 
The  Committee,  of  course,  had  poured  so  much 
new  wine  in  the  Old  Confederation  bottle  that  the 
notion  that  the  Constitution  which  it  was  prepar- 
ing was  a  mere  revision  of  the  Articles  was  recog- 
nized by  everyone  as  a  fiction.  The  fiction  became 
more  transparent  as  the  Convention  in  August  de- 
leted the  Committee's  clauses  about  state  land 
controversies  and  modified  or  omitted  other  lan- 
guage which  connected  the  Constitution  to  the  Ar- 
ticles. Nevertheless,  certain  phrases  from  the  Arti- 
cles— the  term  "articles"  itself,  the  "full  faith" 
clause,  "privileges  and  immunities" — survive  in  the 
final  draft  of  the  Constitution.  Further,  if  the  form 
of  the  two  documents  is  compared — each  having  a 
preamble,  a  series  of  articles,  itemization  of  legisla- 
tive powers  and  prohibitions — the  debt  of  the  new 
document  to  its  predecessor  is  clear,  a  debt  which 
should  not  be  forgotten  as  we  celebrate  the  Bicen- 
tennial of  the  Constitution. 

The  Committee  of  Detail  presented  its  report  to 
the  Convention  on  August  6.  The  members  debated 
the  report  until  September  10  when  they  adjourned 
to  await  the  work  of  the  Committee  of  Style, 
which  had  been  appointed  to  prepare  a  new  ver- 
sion of  the  Constitution.  Between  August  6  and 
September  10  the  Convention  made  several  signifi- 
cant changes  in  the  Report,  the  most  important  be- 
ing the  alteration  of  the  method  of  electing  the 
president  from  selection  by  the  national  legislature 
to  choice  by  electors.  Aside  from  this  change  and  a 
few  other  important  alterations  such  as  removing 
from  the  Senate  the  power  to  make  treaties  and 
appoint  Supreme  Court  justices,  the  constitution 
which  emerged  from  the  Committee  of  Style  and 
which  was  adopted  on  September  17  did  not  differ 
widely  from  the  Committee  of  Detail  Report.  The 
titles  which  the  Committee  of  Detail  gave  to  offi- 
cers and  institutions  of  the  new  goverment — Presi- 
dent, Speaker,  Congress,  Senate,  House  of  Repre- 


"K    the    1' cop k-  of  tin-  State* 

nf      Nrw-Hani|ix!,irr,  Ma»«ncliii»rlK 
lll.iul.-Mni.il    ami    l»r.m,lmcr    Hmi-  . 
Ultimo,   t'nniii'Cticm,    Nrw-Yt»rL,   Ni-h-Ji-i-m-v,  IVim- 
o-lviiuin,   Drluwnrr,   .Murvlnml.    Virginia,  .Nuith.l.'nr.t- 

linn,  Smili-Cn ruling,  nml  <n>iirgin.  il  .bin.  iIi-iImm 

niul  ntlnliliuli  ihr  fiillcming  Cmi*linnimi  iW  llir  limm- 

 iil  uf  tlitrM-Ki*«  nml  nur  I'uMrriu. 

a  it  T  1 1*  i.  i;  i. 


«h»lt  "hull,  i-istll 
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li  WUilurv. 


j  tovtnWt  >.f  llu-  U..IIH-  „|  Jlrpnf  r.lilirni  .hill  W-  of  ihr  tge 
i-»r»  ii  ln.il.  .\,A\  hiiv  lii-cn  ■  ritir.m  if  ilf  I'nikil  Siat»-> 


.Ti  |1„-  SMrA^t.nl.  I),.  I.:  t'hKK'ti. 


III.    lliMK-uf  Urp, 


t.-r  .l...iiL.I,iiili.i.liil 
\,<«  .M.xiij>.l.,r.-,  liiil  


i  h  rrin 


itiillr.-.  .1  in.  f.n.1  f.irl 

ni.  .hall  In-  uli-n  in  ilie  n 
in.-n.U  r..  ..f  »  h«n.  tl.r-i-  .lull  U  .  h.-m  ... 
JH-nvi.nr  in  HIhkJi-  l.hml  »i»l  I"n.»..(rw.- 
*  ■■•  XrwY.wl. Cur  i..  \.»-J.-rM-...-.«;M 
ii.  I'uin.O.^iui.  n».<  in  Mi  Lmirv,  »i\  in  AUmU.i.I.  Ii-n  in  Virginia,  lit  i-  in 

\,„.l,  (:..t,.|„u.  in  S..iiil.-<\ir.-linJ,  mil  ihr,-,-  in  <l«ir»M. 

Srit.  I.  A.  llur  |'rn|.tftMiii«,.r  iiuniln'r*  i.i  ||„.  JiJIrn'tit  >iivrf  Hill  alli  r  Imni 
liiac  t<i  huh' ;  u>x,irH>.ii  Un-  Sun. mm  iKfrufnt  W  JiiiJiil:  »■  uiln-i.  »»■> 
U  rnlir<n|  b\  wil.lnimi  nf  n-rnti.ry  i  a.  iwu  ur  nl'io'  Nl.il.-.  way  lw  uuii«l ;  u- 
i.i'*  Sun.  mil  \«  cm  nil  within  thi:  liratl*  uf  ihi-  Cnintl  Stair.,  tin-  Un-la 
•  lira:  nlmll,  m  iwli  nf  iIi.-m:  tiit,  irjuUlc  the  nurj^  r_iir^r|,n:»tyiili»i-i-  I'^J.''''^.^  , 
iimnlH-r  .«  inlmlni-niK.  MV.ir.lint  l«  lhj~j«^3&  *UTrv..,  " i&w^Clfc^  tlP  •' 
«HT  nfi-tu-  U  liirivthuuMiil./.-"''*  <.-..*  A 
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Nrr*.  "i.  Alt  I 'ill-  tiir  rn  un*  it  ^|>|>ru)uia|lnK  .niitiL->,  ami  Kir  fulii*  llu1  »b- 
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sentatives,  Supreme  Court — many  of  its  arresting 
phrases — "We  the  People,"  "necessary  and  prop- 
er," "State  of  the  Union" — the  structure  of  govern- 
ment, its  powers  and  limitations,  all  appear,  with 
modifications,  in  the  Constitution  as  it  exists  to- 
day. The  Committee  of  Detail  Report  did  not, 
therefore,  represent  a  middling,  half-finished  ver- 
sion of  the  Convention's  proceedings;  rather,  it 
pointed  the  way  to  the  completed  Constitution. 


An  interesting  footnote  to  the  history  of  the  Committee  of 
Detail  Report  is  that  Peter  Force,  for  reasons  not  clearly  under- 
stood, reprinted  the  document  in  the  1820s  or  1830s  (see  illus- 
tration five).  The  Force  printing  is  easily  distinguished  from  the 
original  document  by  observing  the  different  type  used  (com- 
pare illustrations  five  and  three).  Force's  paper  also  differs  ap- 
preciably. Force  or  someone  in  his  pay  annotated  copies  of  his 
printing  to  enhance  their  appearance  of  authenticity.  Libraries 
have  been  deceived  by  these  annotations  into  believing  that  the 
Force  printing  was  an  original  document.  Students  and  prospec- 
tive purchasers  should  be  on  their  guard  for  these  reprintings 
and  for  other  purportedly  original  documents  which  may  sur- 
face during  the  celebration  of  the  Bicentennial  of  the  Constitu- 
tion. 


James  H.  Hutson  is  chief  of  the  manuscripts  division  of 
the  Library  of  Congress.  He  is  preparing  a  supplement  to 
Max  Farrand's  The  Records  of  the  Federal  Convention  of 
1787  which  will  be  published  by  Yale  University  Press  in 
1987. 
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For  the  Classroom 


PATHWAY  TO  JUDGMENT: 
NEAR  V.  MINNESOTA  (1931) 

The  lesson  which  follows  has  been  designed  for  use  in  the  high  school  class- 
room, in  courses  which  teach  American  history  and  government.  It  is  one  of 
more  than  sixty  lessons  developed  by  Project  '87  with  a  grant  from  the  National 
Endowment  for  the  Humanities.  This  lesson  may  be  photocopied  for  classroom 
application  with  the  attribution  noted  on  page  1. 

The  complete  book  of  Lessons  on  the  United  States  Constitution  will  be 
published  and  distributed  to  high  schools  throughout  the  nation  for  use  in  con- 
junction with  standard  high  school  textbooks.  The  lessons  were  designed  and 
developed  by  John  J.  Patrick  of  the  Social  Studies  Development  Center,  Indiana 
University,  and  Richard  Remy  of  the  Citizenship  Development  Program,  Ohio 
State  University.  Paul  Finkelman  of  the  University  of  Texas  served  as  consulting 
historical  editor. 

Project  '87  would  like  to  hear  of  other  curriculum  materials  on  the  Constitu- 
tion developed  for  all  grade  levels,  but  especially  pre-collegiate.  We  will  consider 
publishing  samples  in  this  section  of  the  magazine.  Please  contact  this  Consti- 
tution, 1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  Attention: 
Educational  materials. 


Tfiis  lesson  has  been  edited  for  inclusion  in  this  Constitution. 


The  Supreme  Court  is  a  busy  place.  The  Court  receives  nearly  5,000  requests  a  year  to  review  the  decisions  of 
lower  courts.  Each  year  the  Court  accepts  about  450  of  the  requests.  However,  less  than  200  of  these  cases  re- 
ceive a  full  hearing  and  a  written  opinion  from  the  high  court.  Only  a  small  number  of  cases  receiving  full  review 
involve  the  most  basic  constitutional  questions,  whose  outcome  may  shape  the  course  of  American  life  for  gener- 
ations. 

Where  do  these  major  cases  come  from?  How  does  a  dispute  that  can  shape  the  meaning  of  the  Constitution 
get  to  the  Supreme  Court?  What  is  the  pathway  to  judgment? 

This  lesson  describes  how  one  major  case  reached  the  Supreme  Court.  The  case,  Near  v.  Minnesota,  involved  a 
small  newspaper  widely  recognized  as  a  scandal  sheet,  a  future  governor  of  Minnesota,  two  publishers — one  a 
millionaire  and  the  other  a  pauper — and  the  First  Amendment  to  the  Constitution. 

The  lesson  illustrates  common  characteristics  of  many  major  cases  heard  by  the  Supreme  Court. 

1.  Major  cases  involve  a  basic  constitutional  question  affecting  the  whole  nation. 

2.  Major  cases  often  involve  a  real  conflict  between  two  parties  over  a  specific  issue  or  problem. 

3.  Major  cases  may  take  several  years  to  resolve  from  the  time  the  conflict  first  arises  to  the  time  the  Supreme 
Court  issues  a  decision. 

4.  Major  cases,  with  rare  exception,  are  appealed  from  a  lower  court. 

5.  Major  cases  involve  various  types  of  people.  Some  are  model  citizens  acting  from  a  sense  of  civic  duty;  oth- 
ers are  less  reputable  characters.  As  Justice  Felix  Frankfurter  put  it,  some  of  our  most  treasured  safeguards 
in  the  Bill  of  Rights  have  been  "forged  in  controversies  involving  not  very  nice  people" 

Background:  A  "Gag  Law"  Is  Passed 

The  Minnesota  legislature  passed  the  Public  Nuisance  Law  of  1925  for  one  purpose:  to  close  down  John  Morri- 
son's Rip-Saw,  a  newspaper  notorious  for  its  vicious  attacks  on  public  officials.  The  law  permitted  a  single  judge 
acting  without  a  jury  to  stop  a  newspaper  or  magazine  from  publication,  if  it  was  found  to  be  "obscene,  lewd,  and 
lascivious...or  malicious,  scandalous  and  defamatory."  Although  this  law  was  vague,  and  gave  judges  great  power 
over  the  press,  many  major  newspapers  in  the  state  supported  the  law  because  they  thought  the  suppression  of 
scandalous  papers  like  the  Rip-Saw  would  protect  the  rights  of  reasonable  publishers. 

The  Public  Nuisance  Law  was  known  as  a  "gag  law."  Legally,  the  law  authorized  a  form  of  censorship  called 
prior  restraint.  Prior  restraint  allows  government  officials  to  prohibit  a  newspaper  from  publishing  materials  of 
which  they  disapprove. 

The  Near  Case  Begins 

In  the  1920's,  Minneapolis  became  a  crossroads  in  the  illegal  Canadian  liquor  trade.  Ordinary  people  went  about 
their  business  leaving  law  enforcement  and  the  running  of  the  city  to  corrupt  politicians  and  gangsters.  Besides 
gambling  and  illegal  booze,  there  were  numerous  gang  killings.  Respectable  newspapers  refused  to  investigate  the 
association  between  the  law-breakers  and  law  enforcement  officials. 
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In  1927,  Jay  Near  and  Howard  Guilford  established  the  Saturday  Press  in  Minneapolis.  Near  was  an  experi- 
enced journalist,  but  was  known  for  his  bigotry  against  Catholics,  Blacks,  Jews  and  organized  labor.  His  specialty 
was  reporting  scandals  in  a  sensational  manner. 

From  its  first  issue,  the  Saturday  Press  hammered  away  at  supposed  ties  between  gangsters  and  police  with  a 
series  of  sensational  stories.  The  paper  especially  was  tough  on  city  and  county  government  officials. 

Among  these  officials  was  the  county  prosecutor,  Floyd  Olson.  Olson  was  later  to  become  a  three-term  Minne- 
sota governor.  The  Satiuxlay  Press  called  him  "Jew  lover"  Olson.  It  claimed  he  was  dragging  his  feet  in  the  inves- 
tigation of  gangland  pursuits,  Olson  was  enraged.  On  November  21,  1927,  he  filed  a  complaint  under  the  Public 
Nuisance  Law  of  1925  with  the  county  district  judge,  Olson  charged  that  the  Saturday  Press  had  defamed  various 
politicians,  the  county  grand  jury,  and  the  entire  Jewish  community. 

The  county  judge  issued  a  temporary  restraining  order  against  the  Saturday  Press.  This  order  prohibited  publi- 
cation of  the  paper  under  the  Public  Nuisance  Law  of  1925.  Near  and  Guilford  obeyed  the  order  but  claimed  it 
was  unconstitutional.  The  county  judge  rejected  their  claim  but  did  certify  they  could  appeal  the  restraining  or- 
der. Under  Minnesota  law  the  case  went  directly  to  the  Minnesota  supreme  court. 


Near  and  Guilford  had  little  money  to  pursue  their  legal  battle.  The  temporary  restraining  order  would  keep 
their  paper  off  the  streets  until  their  appeal  was  settled.  The  publisher  finally  did  get  some  legal  help  from  a  lo- 
cal attorney  who  believed  in  freedom  of  the  preps  even  though  he  pc      nally  disliked  Near  and  his  newspaper, 

71w  Minnesota  Supreme  Court.  On  April  28,  L?  < — more  than  three  uun  Wis  after  the  temporary  restraining  or- 
der was  issued — the  Minnesota  supreme  court  iu*  cd  the  appeal. 

The  publishers  argued  that  the  Public  Nuisance  Law  violated  th  ^  .,.»••  roncept  of  freedom  of  the  press  as 
guaranteed  by  the  First  Amendment,  That  Amendment  says:  "Con>   ■    .  ■   '  >.nake  no  law  .,.  abridging  the  free- 
dom .„  of  the  press."  They  also  argued  that  it  violated  the  right  of  a      •      ss  guaranteed  by  the  Minnesota  Con- 
stitution, 

The  Minnesota  supreme  court  ruled  that  the  Public  Nuisance  Law  did  not  violate  the  Minnesota  Constitution. 
The  court  compared  the  Saturday  Press  to  "houses  of  prostitution  or  noxious  weeds."  It  asserted  that  the  legisla- 
ture had  the  power  to  do  away  with  such  nuisances.  In  Minnesota,  the  court  argued,  no  one  can  stifle  the  truthful 
voice  of  the  press,  but  the  constitution  was  never  intended  to  protect  "malice,  scandal  and  defamation,"  The  case 
would  return  to  the  county  court,  which  would  decide  if  the  temporary  restraining  order  should  be  made  perma- 
nent. 

An  Important  Ally.  While  these  legal  maneuverings  were  going  on,  two  things  happened.  First,  Howard  Guil- 
ford, Near's  partner,  withdrew  from  the  legal  battle,  Guilford,  impatient  with  the  slow  pace  of  the  legal  system, 
sold  his  interest  in  the  paper  to  Near, 

More  importantly,  Near  recruited  a  rich  and  powerful  ally  in  his  fight.  Robert  McCormick,  the  publisher  of  the 
Chicago  Tribune,  sympathized  with  Near  for  a  number  of  reasons.  Like  Near,  McCormick  was  also  a  bigot  who 
disliked  Blacks,  Jews,  and  other  minorities.  McCormick  had  also  fought  numerous  legal  battles  over  articles  pub- 
lished in  his  paper.  This  had  taught  McCormick  the  importance  of  defending  the  First  Amendment.  He  certainly 
did  not  want  the  Minnesota  "gag  law"  copied  by  the  Illinois  legislature.  Thus,  the  interests  of  the  rich  publisher  in 
Chicago  and  the  poor  scandal  monger  in  Minnesota  coincided.  Near  wanted  his  little  paper  back  in  business;  Mc- 
Cormick wanted  a  free  press. 

McCormick  committed  the  Tribune's  resources  to  the  case.  His  lawyers  would  represent  Near  in  future  pro- 
ceedings. 

Back  to  the  County  Court.  On  October  10,  1928,  the  county  judge  held  hearings  on  whether  the  temporary  re- 
straining order  should  be  made  permanent.  The  hearings  were  merely  a  formality.  Near's  attorney  used  the  same 
arguments  as  before.  This  time,  however,  he  was  joined  by  two  lawyers  from  the  Chicago  Tribune.  Prosecutor 
Olson  simply  offered  as  evidence  nine  copies  of  the  Saturday  Press.  The  judge  accepted  the  state  supreme 
court's  conclusion  that  the  Public  Nuisance  Law  was  constitutional,  and  in  January  the  restraining  order  became 
permanent.  It  had  taken  a  little  more  than  a  year,  and  three  legal  proceedings,  but  the  Saturday  Press  was  finally 
closed  down  for  good  under  the  Minnesota  "gag  law,"  : 

Final  Steps  in  Minnesota.  McCormick's  lawyers  did  not  expect  to  win  in  the  county  court.  They  were  aiming 
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for  the  U.S.  Supreme  Court.  But  the  U.S.  Supreme  Court  would  only  take  a  case  from  a  state's  highest  court,  co 
once  again,  Near  and  his  attorneys  appealed  to  the  Minnesota  supreme  court.  This  time  they  appealed  the  issuii.y, 
of  the  permanent  injunction.  They  had  little  doubt  that  the  Minnesota  supreme  court  would  uphold  the  injunction] 
since  it  had  already  upheld  the  "gag  law." 

As  expected,  the  Minnesota  supreme  court  reasserted  that  the  Saturday  Press  was  a  public  nuisance.  The  jus- 
tices did  say  the  defendants  could  publish  a  newspaper  "in  harmony  with  the  public  welfare..."  But  such  a  paper 
would  hardly  be  the  Saturday  Press. 

One  Additional  Ally  Before  going  to  the  Supreme  Court,  McCormick  sought  to  strengthen  Near's  case  by  hav- 
ing the  formal  support  of  the  American  Newspaper  Publishers  Association  (ANPA).  ANPA  members  represented 
more  than  250  newspapers  across  the  country.  On  April  24,  1930,  ANPA  came  out  in  support  of  Near.  The  Associa- 
tion made  a  public  statement  declaring  the  Minnesota  law  "one  of  the  gravest  assaults  upon  the  liberties  of  the 
people  that  has  been  attempted  since  the  adoption  of  the  Constitution." 

The  ANPA  statement  stimulated  editorials  in  many  leading  newspapers  attacking  the  Minnesota  law.  77ie  New 
York  Times,  for  example,  called  the  statute  "a  vicious  law." 

So  the  stage  finally  was  set  for  Near,  with  McCormick's  help,  to  bring  his  case  to  the  U.S.  Supreme  Court. 
There  was  little  question  the  Supreme  Court  would  take  the  case.  Under  federal  law,  the  Court  was  required  to 
consider  rulings  that  upheld  state  laws  while  denying  constitutional  rights,  such  as  freedom  of  the  press. 

On  April  26,  1930,  twenty-six  months  after  the  fir^  restraining  order  against  Near,  the  U.S.  Supreme  Court  noti- 
fied the  Minnesota  supreme  court  that  it  would  hear  the  case  of  Near  v.  Minnesota. 

The  Supreme  Court  Decides 

For  the  first  time  in  its  history,  the  Supreme  Court  would  rule  on  the  constitutionality  of  prior  restraint.  Argu- 
ments in  the  case  were  scheduled  for  January  30, 1931.  Neither  Jay  Near  nor  "Colonel"  McCormick  would  be  pre- 
sent, but  McCormick's  attorney  was  ready,  as  were  attorneys  for  the  state  of  Minnesota. 

Arguments.  Near's  attorney  claimed  that  the  Minnesota  Public  Nuisance  Law  aitoved  prior  restraint  and  thus 
violated  the  First  and  Fourteenth  Amendments.  Freedom  of  the  press,  he  jutfucd,  was  u  fundamental  right  guaran- 
teed by  the  Constitution.  No  state  could  take  the  right  away  through  prior  restraint. 

Near's  attorney  admitted  that  the  Saturday  Press  article  was  "defamatory"  (hignly  critical  of  government  offi- 
cials). But,  he  added,  "So  long  as  men  do  evil,  so  long  will  newspapers  publish  defamation."  The  attorney  argued 
that  "every  person  does  have  a  constitutional  right  to  publish  malicious,  scandalous  and  defamatory  matter, 
though  untrue  and  with  bad  motives,  and  for  unjustifiable  ends."  Such  a  person  could  be  punished  afterwards. 
The  remedy,  then,  was  not  censorship  of  an  offending  newspaper  by  prior  restraint.  Rather,  the  state  should  bring 
specific  criminal  charges  against  such  a  newspaper  after  the  material  was  published. 

Minnesota  argued  that  the  Public  Nuisance  Law  was  constitutional  and  that  the  injunction  against  the  Saturday 
Press  had  attacked  the  reputations  of  public  officials.  Thus,  it  was  punishment  for  an  offense  already  committed. 
The  Constitution  was  designed  to  protect  individual  freedoms,  not  to  serve  the  purposes  of  wrong-doers,  such  as 
Near  and  his  scandalous  Saturday  Press. 

The  Decision.  On  June  1, 1931,  the  Supreme  Court  ruled  in  favor  of  Near  by  a  vote  of  5  to  4.  The  Court  held  that 
the  Minnesota  law  was  a  prior  restraint  on  the  press  and  violated  the  First  Amendment  and  the  "due  process" 
clause  of  the  14th  Amendment. 

Cb-ef  Justice  Charles  Evans  Hughes,  in  the  majority  opinion,  declared  the  Minnesota  law  was  "the  essence  of 
c^usorship."  He  said  that  libel  laws,  not  closing  down  newspapers,  were  the  answer  to  false  charges  and  charac- 
ter assassinations.  He  emphasized  that  the  right  to  criticize  government  officials  was  one  of  the  foundations  of 
the  American  nation. 

Jay  Near  had  lost  four  times  in  the  Minnesota  courts.  But  he  had  won  his  final  battle  before  the  U.S.  Supreme 
Court. 

Mi&rmath 

Jay  Near  was  triumphant  when  he  learned  of  the  Court's  verdict  In  October  1932,  Near  began  to  publish  the 
Saturday  Press  again.  The  paper,  however,  did  not  survive,  and  in  April  1936,  Near  died  in  obscurity  at  the  age  of 
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Colonel  McCormick  was  also  pleased  with  the  Court's  ruling.  He  wrote  Chief  Justice  Hughes:  "I  think  vour  de- 
cision in  the  Gag  Law  case  will  forever  remain  one  of  the  buttresses  of  free  government/' 

As  a  result  of  Near  v.  Minnesota,  the  United  States  has  retained  a  tradition  against  prior  restraints  unlike  near- 
ly any  other  in  the  world.  ThL  tradition  has  helped  keep  the  press  free  from  censorship  by  government  officials 
despite  publication  of  negative  articles  about  political  figures. 

In  1971,  the  Supreme  Court  relied  on  the  "Near"  precedent  in  the  "Pentagon  Papers"  case  (Neiv  York  Times  v, 
United  States).  In  that  case  the  federal  government  attempted  to  stop  publication  by  Tfie  New  York  Times  of  se- 
cret documents  describing  the  history  of  the  involvement  of  the  United  States  in  the  Vietnam  War.  The  docu- 
ments showed  that  the  government  had  frequently  misled  the  American  people  about  the  war.  The  government 
did  not  want  this  embarrassing  information  io  be  published.  The  Court  ruled  against  the  government  and  permit- 
ted publication  of  the  documents. 

Reviewing  Facts  and  Ideas 

1.  Match  the  items  in  Column  B  with  the  names  in  Column  A. 

 I.John  Morrison  A.  Publisher  whose  newspaper  was  suppressed  by 

Minnesota  law 

 2.  Jay  M.  Near  B.  Jay  Near's  partner 

 3.  Floyd  Olson  C.  Chief  Justice  of  the  U.S.  Supreme  Court 

 4.  Howard  Guilford  D.  Publisher  of  the  Rip-Saiv 

 5.  Robert  McCormick  E.  Publisher  of  the  Chicago  Tribune 

 6.  Charles  Evans  Hughes  F.  County  prosecutor  who  filed  complaint  against 

the  Saturday  Press 

2.  True  or  False?  (Be  prepared  to  explain  your  choices.) 

a.  Prior  restraint  is  protected  by  the  First  Amendment. 

TRUE  FALSE 

b.  The  Minnesota  Public  Nuisance  Law  authorized  judges  to  engage  in  prior  restraint. 

TRUE  FALSE 

c.  Jay  Near  claimed  the  Minnesota  Law  violated  the  5th  Amendment. 

TRUE  FALSE 

d.  The  Minnesota  supreme  court  ruled  the  Public  Nuisance  Law  violated  the  U.S.  Constitution. 

TRUE  FALSE 

e.  A  county  judge  issued  the  temporary  restraining  order  against  the  Saturday  Press. 

TRUE  FALSE 

f.  The  U.S.  Supreme  Court  upheld  the  Minnesota  Law  as  constitutional. 

TRUE  FALSE 

3.  What  led  county  prosecutor  Olson  to  file  a  complaint  against  the  Saturday  Press? 

4.  What  action  did  the  county  district  judge  take  in  response  to  Olson's  complaint?  What  reason  did  the  judge 
give  for  his  action? 

5.  Why  was  Robert  McCormick  interested  in  the  case? 

6.  What  were  the  arguments  of  the  two  sides  before  the  U.S.  Supreme  Court? 

7.  What  did  the  Court  decide? 

8.  What  reasons  did  the  majority  give  for  their  decision? 

9.  What  has  been  the  significance  of  Near  v.  Minnesota? 


LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
Preview  of  Main  Points 

In  the  case  of  Near  v.  Minnesota,  the  U.S.  Supreme  Court  for  the  first  time  ruled  that  states  must  not  abridge  the 
First  Amendment's  guarantee  of  freedom  of  the  press.  The  case  is  used  here  to  illustrate  to  students  the  path  a  case 
may  follow  to  the  Supreme  Court.  It  begins  at  the  county  court  level,  goes  to  the  Minnesota  supreme  court,  back  to 
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the  county  court,  and  then  back  once  more  to  the  state's  highest  court.  From  there  it  goes  to  the  U.S.  Supreme  Court. 
The  lesson  provides  a  detailed  look  not  available  in  textbooks  about  how  major  cases  reach  the  Supreme  Court. 

Connection  to  Textbooks 

This  lesson  could  be  used  to  supplement  government  textbook  material  on  the  judicial  process  and  the  Supreme 
Court  and  with  material  on  civil  liberties.  In  addition,  the  lesson  illustrates  the  federal  nature  of  our  system  in  two 
ways:  (1)  the  U.S.  Supreme  Court  ruled  a  state  law  unconstitutional  and  (2)  the  Near  case  progressed  through  a  state 
court  system  before  being  finally  settled  in  a  national  court. 

The  lesson  could  supplement  American  history  textbook  discussions  about  social  and  political  issues  of  the  period 
between  World  Wars  I  and  II. 

Objectives 

Students  are  expected  to: 

1.  explain  the  circumstances  leading  up  to  Near  v.  Minnesota; 

2.  identify  the  main  participants  and  constitutional  issue  in  Near  v.  Minnesota] 

3.  identify  the  steps  that  the  case  followed  through  the  two  court  systems; 

4.  explain  the  interests  of  third  parties  in  the  case; 

5.  explain  the  relationship  of  the  federal  and  state  court  systems  as  revealed  in  the  case; 

6.  explain  the  significance  of  the  Supreme  Court's  decision  with  regard  to  freedom  of  the  press; 

7.  develop  a  greater  understanding  of  the  process  through  which  major  cases  reach  the  Supreme  Court. 

Suggestions  For  Teaching  The  Lesson 

This  is  a  case  study  designed  to  provide  students  with  a  detailed  look  at  the  process  through  which  major  cases 
reach  the  U.S.  Supreme  Court.  Use  questions  at  the  end  of  the  less*-  i  to  help  students  comprehend  and  analyze  the 
facts  and  ideas  of  the  case. 
Opening  The  Lesson 

•  Explain  to  students  how  this  lesson  is  connected  to  their  textbook  materials  and  inform  them  about  the  main 
points  of  the  lesson. 

•  Tell  students  that  the  purpose  of  the  lesson  is  to  show  how  major  cases  reach  the  U.S.  Supreme  Court. 
Developing  The  Lesson 

•  Have  students  read  the  case  study. 

©  Ask  them  to  answer  the  questions  about  reviewing  facts  and  ideas.  You  might  wish  to  check  student 
comprehension  of  the  case  by  conducting  a  discussion  of  these  questions. 
Concluding  The  Lesson 

•  Tell  students  that  one  popular  saying  is  "Justice  delayed  is  justice  denied."  Ask  how  that  saying  might  apply  to 
the  Near  case.  Ask  students  if  they  believe  it  is  a  good  idea  to  provide  for  more  than  one  appeal  in  our  judicial 
system.  Finally,  ask  students  to  help  formulate  a  list  of  attributes  associated  with  taking  a  case  all  the  way  to  the 
Supreme  Court  (e.g.  a  real  conflict  between  parties,  time  and  money,  a  determination  to  win,  expert  legal  help, 
etc.). 

Suggested  Reading 

Friendly,  Fied  W.  Minnesota  Rag  (New  York:  Random  House,  1981). 

This  book  is  a  case  study  of  Near  v.  Minnesota.  It  gives  the  behind-the-scenes  story  of  Minnesota's  attempts  to 
enforce  a  "gag  rule"  in  closing  down  a  "yellow  sheet,"  the  Saturday  Press.  The  book  follows  the  case  step-by-step 
through  the  Minnesota  courts  and  on  to  the  U.S.  Supreme  Court.  It  discusses  the  significance  of  the  case  as  a 
precedent  for  future  Supreme  Court  decisions  that  built  a  tradition  of  "rio  prior  restraint"  of  the  American  press. 

Murphy,  Paul  L.  "Near  v.  Minnesota  in  tae  Context  of  Historical  Developments"  (Minnesota  Law  Review  Vol.  66,  No. 
1,  November,  1981),  pp.  95-160. 

This  article,  which  appeared  in  the  Minnesota  Law  Review^  tfives  the  historical  importance  of  Near  v.  Minnesota. 
It  would  be  useful  for  teachers. 
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MEDIA  PROGRAMS 


THE  SHAYS'  REBEL- 
LION PROJECT 

Calliope  Film  Resources,  Inc. 
3$  Granite  St., 
Cambridge,  MA  02139 
Randall  Conrad,  Project 
Director 

Shays'  Rebellion  of  1786-87 
will  be  the  subject  of  a  90- 
minute  film  for  public  televi- 
sion being  developed  by  Calli- 
ope Film  Resources  of 
Cambridge,  Massachusetts. 
Shay's  Rebellion  was  the  New 
England  uprising  that  cli- 
maxed a  decade  of  social  tur- 
moil; the  outbreak  of  violence 
unified  the  movement  for  a 
strong  national  government 
and,  thereby,  ushered  in  the 
constitutional  era.  "Shays'  Re- 
bellion had  a  great  influence 
on  public  opinion,"  as  Samuel 
Eliot  Morison  has  reminded 
modern  readers;  it  became 
"the  final  argument  to  sway 
many  Americans  in  favor  of  a 
strong  federal  government." 
"Let  us  have  a  government  in 
which  our  lives,  liberty  and 
property  will  be  served,  or  let 
us  known  the  worst  at  once," 
declare*  George  Washington 
in  response  to  Shays'  Rebel- 
lion, which  he  gave  as  the 
reason  for  his  own  atten- 
dance at  the  Philadelphia 
Convention  in  1787, 

It  is  expected  that  this  tele- 
vision filin  will  offer  an  au- 
thentic portrayal  of  the  lives 


of  "ordinary"  eighteenth-cen- 
tury Americans  in  relation  to 
the  great  events  of  their  tim  t 
by  dramatizing  the  interplay 
of  the  everyday  concerns  of 
average  citizens  with  historic 
events  of  national  impor- 
tance. 

Randall  Conrad  and  Chris- 
tine Dall  are  producers  and 
cowriters  of  the  Shays'  Rebel- 
lion film.  Among  the  scholars 
associated  with  the  project 
are:  James  A.  Henretta  (Bos- 
ton University),  Sidney  Ka- 
plan (University  of  Massachu- 
setts, Em  items),  David 
Szatmary  (author  of  Shays' 
Rebellion:  The  Making  of  an 
Agrarian  Insurrection),  and 
Steven  A.  Channing  (UNC 
Center  for  Public  Television). 
The  project  has  received 
funding  from  the  National  En- 
dowment for  the  Humanities. 


WGBH-TV  (BOSTON) 
U.S.  CONSTITUTION 
PROJECT 

Peter  McGhee,  Project 

Director 

125  Western  Ave. 

Boston,  MA.  02134 

WGBH-TV  (Boston)  has  re- 
ceived a  planning  grant  from 
the  National  Endowment  for 
the  Humanities  to  enable  it  to 
design  a  television  project  on 
the  evolution  of  the  U.S.  Con- 
stitution. The  programming, 


PROJECT  '87  MEDIA  REVIEW  POLICY 

gn  response  to  inquiries  from  television  produc- 
iers  to  review  and/or  endorse  programs,  Project 
U  '87  has  established  these  services  to  provide  pro- 
ducers with  assistance  and,  possibly,  with  reviews: 
1.  At  the  request  of  a  producer,  Project  '87  will 
provide  the  names  of  scholars  who  might  serve  as 
consultants  for  programs.  Producers  may  say  that 
Project  '87  offered  its  assistance  in  identifying  con- 
sultants. This  service  does  not  connote  endorse- 
ment by  Project  '87  or  permission  to  use  its  name 
as  a  co-sponsor  or  developer  of  the  program. 

:'«,     *:/je  request  of  a  producer,  Project  '87  will 
,r.«  panel  of  reviewers  for  the  programs. 

u  ;  i?.ie  recommendation  of  the  panel,  the  pro- 
gram will  be  permitted  to  carry  this  statement: 

"This  program  has  been  reviewed  and  recom- 
mended by  a  panel  of  scholars  convened  by  Pro- 
ject '87,  the  joint  effort  of  the  American  Historical 
Association  and  the  American  Political  Science  As- 
sociation to  commemorate  the  Bicentennial  of  the 
United  States  Constitution." 

Except  in  the  case  of  educational  institutions 
that  produce  television  programming,  all  expenses 
associated  with  convening  the  review  panel  will  be 
born  by  the  producer  of  the  program. 


for  use  by  the  Public  Broad- 
casting Service,  will  evalaute 
the  U.S.  Constitution's  fulfill- 
ment of  its  mission  to  date 
and  its  prospects  for  contin- 
ued qseftilness  and  vitality. 
The  programs  are  expected 
to  focus  upon  areas  where 
technological  and  economic 
change  pose  substantial  chal- 
lenges to  traditional  constitu- 
tional interpretations,  and 
upon  the  evolution  of  the  re- 
lationship among  the  federal 
branches,  and  between  the 
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federal  government  and  the 
states. 

The  project  proposed  by 
WGBH-TV  is  being  planned  in 
conjunction  with  the  Institute 
of  Politics  at  the  John  F.  Ken- 
nedy School  of  Government 
at  Harvard  University.  Per- 
sonnel of  the  Institute  associ- 
ated with  this  project  include: 
Samuel  Beer,  Philip  Hey- 
mann,  Don  Price,  Ernest  May, 
Francis  Bator  and  Richard 
Neustadt. 


this  Constitution 


A  MORE  PERFECT 
UNION 

Yale  University  Media 
Design  Studio 
396  Orange  Street 
New  Haven,  Ct.  06511 
Burke  Marshall,  Pmject 
Director 

Yale  University  Films,  a 
non-profit,  educational  unit  of 
Yale  University,  has  received 
a  script- writing  grant  from 
the  National  Endowment  for 
the  Humanities  for  a  three- 
hour,  primetime  film  for  tele- 
vision on  the  making  of  the 
Constitution  and  the  Bill  of 
Rights.  The  script,  written  by 
William  Peters,  Director  of 
Yale  Films,  in  consultation 
with  Gordon  Wood,  Professor 
of  History,  Brown  University 
and  Paul  l  Yeund,  Professor 
Emeritus,  Harvard  Law 
School,  will  be  submitted  to 
the  NEH  in  July  for  produc- 
tion support.  Production  is 
scheduled  to  begin  by  April, 
1985,  with  broadcast  planned 
for  early  1986. 

A  More  Perfect  Union  will 
use  an  actor-narrator  and 
supporting  cast  to  recount 
the  pertinent  events  of  1787- 
1791  in  a  dramatic  documen- 
tary form,  characterized  by 
historical  accuracy  of  both 
fact  and  feeling.  Shot  where 
the  events  described  took 
place,  the  film  will  cover  the 
Philadelphia  Convention,  the 
state  ratifying  conventions, 
and  the  creation  and  adop- 
tion of  the  first  ten  amend- 
ments. Actors  will  represent 
the  people  involved  in  those 
events  and  will  use  their  ac- 
tual words.  Through  the  use 
of  dramatic  "flashesforward" 
in  the  course  of  the  narrative, 
the  production  will  also  illus- 
trate the  growth  and  change 
of  the  Constitution  through 
amendment  and  Supreme 
Court  interpretations.  The  de- 
liberate blending  of  the 
past — both  the  years  of  the 
making  of  the  Constitution 
and  those  that  followed  it — 
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with  the  present — a  modern- 
dress  narrator  sometimes  in 
contemporary  backgrounds — 
will  help  underscore  the  liv- 
ing nature  of  the  Constitution 
and  its  relevance  today  while 
also  bringing  to  life  for  a 
prime-time  adult  television 
audience  the  drama,  tension, 
and  suspense  experienced  by 
Americans  of  two  hundred 
years  ago  as  they  struggled  to 
create  what  has  been  called 
"the  first  new  nation." 

A  hard-cover  book  by  Mr. 
Peters,  paralleling  the  script, 
will  be  published  by  Ameii- 
can  Heritage  Publishing 
Company  to  coincide  with 
the  broadcast.  American  Her- 
itage Magazine  plans  to  use 
excerpts  from  the  book  in  the 
months  prior  to  publication 
and  broadcast.  A  trade  paper- 
back edition  will  be  pub- 
lished in  the  Fall  of  1986. 

In  addition  to  this  evening- 
length  special,  Yale  Films  is 
planning  to  convert  the  mate- 
rials into  two  series  to  be 
used  for  educational  pur- 
poses. The  first  of  the  two 
proposed  series  will  consist 
of  three  one-hour  films  and 
video  cassettes  suitable  for 
closed  circuit  broadcast  and 
telecourse  use.  The  second 
will  consist  of  six  films  and 
video  cassettes  of  approxi- 
mately thirty-minutes-length 
appropriate  for  high  school 
and  college  classroom  utiliza- 
tion. 


WITNESSES  AT  THE 
CREATION 

Witnesses  at  the  Creation 
by  Richard  B.  Morris  is  the  ti- 
tle of  a  forthcoming  book 
from  the  press  of  Holt,  Rine 
hart,  and  Winston,  which  is  to 
provide  the  basis  for  a  televi- 
sion series,  jointly  sponsored 
by  Capital  Cities  Communica- 
tions and  Lou  Reda  Produc- 
tions. As  a  contribution  to  the 
Bicentennial  of  the  Federal 
Constitution,  the  book  and 


TV  series  stress  the  writing  of 
Hie  Federalist,  and  present 
that  great  classic  in  political 
science  through  the  eyes  of 
its  authors,  Alexander  Hamil- 
ton, John  Jay,  and  James 
Madison.  The  triple  biography 
traces  their  early  careers  and 
sets  them  against  the  back-» 
ground  of  the  historic  events 
of  the  time,  including  the  cri- 
ses of  the  Confederation,  the 
federal  Convention,  the  ratifi- 
cation of  the  Constitution, 
and  the  adoption  of  the  Bill 
of  Rights.  Publication  of  the 
book  is  scheduled  for  1985. 

Richard  B.  Morris  is  the  au- 
thor of  nume.   as  works  in 
American  history,  including 
The  Peacemakers:  The  Great 
Powers  and  American  Inde- 
pendence (current  edition, 
Northeastern  University 


F.-ess),  the  Encyclopedia  of 
American  History,  now  in  its 
sixth  edition,  and  Govern- 
ment and  Labor  in  Early 
America.  He  also  serves  as 
co-chair  of  Project  '87,  has 
been  past  president  of  the 
American  Historical  Associa- 
tion, and  is  currently  presi- 
dent of  the  Society  of  Ameri- 
can Historians. 

Historical  consultants  in 
the  series  include  Henry 
Steele  Commager  of  Amherst 
College,  co-editor  with  Morris 
of  the  New  American  Nation 
Series  and  author  of  numer- 
ous works  in  American  his- 
tory, and  Jacob  E.  Cooke,  for- 
mer associate  editor  of  the 
Hamilton  Papers  and  an  edi- 
toi*  of  an  authoritative  edition 
of  The  Federalist. 
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THE  CONSTITUTION:  THAT  DELICATE 
BALANCE 

Produced  by  Media  and  Society  Seminars 
Columbia  University  Graduate  School  of  Journalism 
In  association  with  WTTW,  Chicago,  and  WNET/13, 
New  York 

Fred  W.  Friendly,  Senior  Program  Advisor 

Hie  Constitution:  That  Delicate  Balance  is  a  tele- 
course  funded  by  the  Annenberg/CPB  Project  and  pro- 
duced  by  Media  and  Society,  WNET/New  York  and 
WTTG/Chicago.  At  the  heart  of  the  course  is  a  thirteen- 
part  television  series  which  will  be  nationally  broadcast 
on  PBS  this  fall. 

The  television  specials  bring  together  over  200  repre- 
sentatives of  government,  law,  journalism,  education  and 
medicine  in  a  series  of  historic  seminars.  The  first  four 
broadcasts  were  videotaped  during  a  three-day  Media 
and  Society  conference  held  in  April  1983  entitled  "Na- 
tional Seminar  on  the  Bill  of  Rights:  Freedom  and  Re- 
straints in  the  80's."  The  session  was  held  in  the  House 
of  Representatives'  Chamber  in  Congress  Hall — aajacent 
to  Independence  Hall,  the  site  of  the  original  debates 
and  framing  of  the  Constitution — at  Independence  Na- 
tional Historic  Park,  Philadelphia. 

The  format  of  the  television  programs  has  the  panel- 
ists responding  to  hypothetical  dilemmas  which  echo  to- 
days  headlines  and  editorials.  (Behind  each  hypothetical 
situation  is  a  specific  constitutional  clause  and  a  search 
for  its  proper  contemporary  meaning.)  Retired  Supreme 
Court  Justice  Potter  Stewart  offers  background  analysis 
on  the  constitutional  issues  under  review.  Moderators 
from  leading  law  schools  question  the  panel  in  a  Socrat- 
ic  fashion.  Beliefs  and  biases  are  revealed;  in  Professor 
Friendly's  words,  the  panelists  are  placed  "in  situations 
so  agonizing  that  they  can  escape  only  by  thinking." 

The  first  four  programs  in  the  series  were  aired  in 
January  and  February  of  1984.  They  were  entitled:  "Na- 
tional Security  and  Freedom  of  the  Press";  "Criminal 
Justice  and  a  Defendant's  Right  to  a  Fair  Trial";  "School 


Prayer,  Gun  Control,  and  the  Right  to  Assemble";  and 
"Affirmative  Action  and  Reverse  Discrimination".  The 
press  reviews  of  these  initial  shows  were  very  favorable; 
comments  from  the  academic  community  were  equally 
enthusiastic. 

The  topics  to  be  explored  in  forthcoming  programs  in- 
clude: "Executive  Privilege  and  the  Presidency:  The 
President  Versus  the  Congress;"  "War  Powers:  The  Presi- 
dent and  the  Congress";  "Presidential  Elections,  Presi- 
dential Succession";  "Crime  and  the  Insanity  Defense"; 
"Punishment  and  the  Death  Penalty";  "The  Electoral 
Process:  Money  and  the  Media";  "The  Right  to  Live,  The 
Right  to  Die";  "Immigration  and  Illegal  Aliens";  and 
"Federalism:  The  National  Government  Versus  the 
States". 

Two  books  accompany  and  supplement  the  television 
programs.  The  first,  written  by  Professor  Friendly  and 
Martha  J.  H.  Elliott,  is  an  introduction  to  the  human  dra- 
mas behind  landmark  cases  in  constitutional  law.  Justice 
Felix  Frankfurter  observed  that  "the  safeguards  of  liber- 
ty have  frequently  been  forged  in  controversies  involving 
not  very  nice  people."  In  a  series  of  sixteen  essays,  the 
authors  combine  history,  journalism  and  legal  interpreta- 
tion to  bring  what  Frankfurter  called  these  "petty  cases" 
to  life.  The  second,  a  short  textbook  by  George  McKen- 
na,  has  thirteen  chapters  that  correspond  to  the  thirteen 
television  programs.  Each  chapter  begins  with  the  his- 
torical and  legal  background  of  the  issue  covered,  the 
principles  and  controvery  at  the  heart  of  the  seminar, 
the  course  of  Supreme  Court  thinking  on  the  issue  and 
the  fate  that  these  Court  decisions  have  met  with  before 
the  public.  McKenna  also  reviews  the  televised  seminars 
themselves  to  show  how  major  points  are  developed  in 
the  programs,  what  assumptions  underlie  them,  and 
when  answers  go  astray  or  come  too  easily.  Both  vol- 
umes are  published  by  Randon  House. 

For  information  about  oflf-air  taping  licenses  or  acqui- 
sition of  tape  cassettes,  call  1-800-532-7637  or  write  The 
Annenberg/CPB  Collection,  1213  Wilmette  Avenue,  Wil- 
mette,  Illinois  60091. 
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TO  FORM  A  MORE 
PERFECT  UNION 

Epilog/WITF 
P.O.  Box  18938 
Philadelphia,  PA  19119 
Marc  Epstein,  Coordinator 

This  public  television  series 
will  examine  the  shape  and 
the  character  of  the  American 
Constitution  as  it  was  written 
in  1787  and  its  growth  and 
change  in  the  following  de- 
cades. The  programs  will  in- 
clude discussion  of  the  Con- 
stitutional Convention  and  its 
participants,  the  ratification 
debates,  the  adoption  of  the 
Bill  of  Rights,  the  creation  of 
political  parties  and  the  reso- 
lution of  the  slavery  question. 
The  programs  will  describe 
the  evolution  of  the  Constitu- 
tion out  of  individual  and 
geographic  self-interest,  polit- 
ical ideals  and  a  spirit  of 
compromise. 

The  editorial  development 
of  the  series  will  be  guided 
by  Marc  Epstein  (Epilog), 
Howard  A.  Ohline  (Temple 
University),  Stanley  N.  Katz 
(Princeton  University)  and 
Richard  R.  Beeman  (Universi- 
ty of  Pennsylvania). 


WE,  THE  PEOPLE  

KQED,  Inc.  (San  Francisco) 

500  Eighth  Street 

San  Francisco,  California 

94103 

Beverly  Qrnsteint  Project 
Director 

A  series  of  seven  half-hour 
television  documentaries  is 
being  planned  by  WQED  (San 
Francisco)  to  examine  the  or- 
igin, development  and  con- 
temporary meaning  of  some 
of  the  provisions  of  the  U.S. 
Constitution.  Tenatively  titled 
We,  the  People .  .  . ,  the  series 
will  use  a  current  affairs  ap- 
proach to  demonstrate  the 
impact  on  daily  lives  of  the 
Constitution.  Among  the  is- 
sues that  are  likely  to  be  con- 
sidered are:  judicial  review, 
the  First  Amendment  guaran- 


tees, the  treatment  of  minor- 
ity groups  under  the  Constitu- 
tion and  problems  of 
federalism. 

A  planning  grant  has  been 
awarded  to  this  project  by 
the  National  Endowment  for 
the  Humanities.  Among  the 
planning  consultants  ae:  Ger- 
ald Gunther  (Stanford  Law 
School),  James  Kettner  (UC 
Berkeley),  James  MacGregor 
Burns,  (Williams  College), 
Seymour  Martin  Lipset  (Hoo- 
ver Institute,  Stanford  Univer- 
sity), Thomas  Grey  (Stanford 
Law  School),  and  Anthony 
Lewis  (New  York  Times). 


VISIONS  OF  THE 
CONSTITUTION 

Metropolitan  Pittsburgh 
Public  Broadcasting,  Inc. — 
WQED  4802  Fifth  Avenue 
Pittsburgh,  PA  15213 
Danforth  Fales,  Project 
Director 

Visions  of  the  Constitution, 
a  projected  series  of  eight  to 
twelve  half-hour  documentary 
profiles,  will  focus  on  the  life 
stories  of  modern-day  schol- 
ars and  interpreters  of  the 
Constitution.  Their  ideas,  ac- 
tions, thoughts  and  life  work 


will  be  examined  through  the 
extensive  use  of  related  ar- 
chival footage,  stills,  and  in- 
terviews: a  structured  collo- 
quy. 

The  proposed  subjects  for 
this  television  series  include 
Archibald  Cox,  Charles  Black, 
and  Hannah  Arendt  among 
others.  In  order  to  present  a 
balanced  program,  the 
thoughts,  opinions,  and  con- 
tributions of  each  program's 
subject  will  be  analyzed  by 
his  or  her  peers  who  may 
agree  or  disagree  with  the 
subject's  particular  point  of 
view. 

The  films  are  designed  to 
be  used  by  public  broadcast- 
ing and  in  the  classroom.  The 
project  has  been  created  by 
Professor  Tom  Gerety  and 
WQED  (Pittsburgh).  The  Na- 
tional Advisory  Committee  in- 
cludes: Derrick  Bell,  Jr.  (Uni- 
versity of  Oregon),  Joel 
Feinberg  (University  of  Arizo- 
na), Harold  Hyman  (Rice  Uni- 
versity), Barbara  B1  ^  (Yale 
University),  Gerald  Gu.tther 
(Stanford  University),  and 
Benno  C.  Schmidt,  Jr.  (Co- 
lumbia University).  The  pro- 
ject received  an  NEH  pro- 
gram grant. 


THE  WORK  OF  PEACE 

Hie  National  Comm  ittee  for 
the  Bicentennial  of  the 
Treaty  of  Paris 
3117  Haivthorne  St. ,  N.  W. 
Washington,  D.C.  20008 

A  film  about  the  negotia- 
tions behind  the  Treaty  of 
Paris  is  being  produced  by 
the  Smithsonian  Institution's 
Office  of  Telecommunica- 
tions. Titled  Hie  Work  of 
Peace  from  Benjamin  Frank- 
lin's phrase  in  a  letter  to  Da- 
vid Hartley — "we  were  long 
fellow  labourers  in  the  best 
of  all  works,  the  work  of 
peace" — the  half-hour  docu- 
mentary is  scheduled  for 
completion  this  winter.  It  is 
expected  to  be  shown  on 
public  television  and  will  also 
be  available  for  distribution 
to  schools,  universities,  librar- 
ies and  community  groups,  as 
well  as  overseas  audiences. 

Much  of  the  footage  will  be 
shot  on  location  in  London 
and  Paris.  Paintings,  portraits 
and  period  costumes  will  set 
the  scene  and  recreate  the 
texture  of  life  as  it  was  expe- 
rienced by  the  American  ne- 
gotiators. To  ensure  historical 
accuracy,  scholars  of  the 
Treaty  and  the  period  such  as 
Claude-Anne  Lopez,  Jonathan 
Dull,  Marc  Pachter  and  Joan 
Challinor  are  serving  as  con- 
sultants. 

"There  is  an  enormous 
challenge  in  making  a  film 
about  a  lengthy  diplomatic 
negotiation,"  says  Paul  John- 
son, the  film's  producer.  Thus 
the  film  will  emphasize  the 
human  element,  even  the  per- 
sonality clashes  among  the 
extraordinary  men  who  ham- 
mered out  the  Treaty.  Since 
these  negotiators  left  full  rec- 
ords of  their  thoughts  and 
feelings,  it  will  be  possible  in 
many  cases  to  use  their  actu- 
al language,  thereby  enhanc- 
ing the  accuracy  of  the  pre- 
sentation. 
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THE  TRIAL  OF 
STANDING  BEAR 

Nebraska  ETV  Network 
P.O.  Box  83111 
Lincoln,  NE  68501 
Eugene  H.  Bunge,  Project  Di- 
rector 

On  May  2,  1879,  the  U.S. 
District  Court  in  Omaha,  Ne- 
braska handed  down  a  land- 
mark decision  in  the  case  of 
Ponca  chief,  Standing  Bear. 
The  decision  estalished  for 
the  first  time  that  Native 
Americans  were  protected  by 
the  Constitution.  The  case 
concerned  important  human 
rights  issues  for  Native  Amer- 


icans at  a  time  when  few 
sympathized  with  their  cause. 

The  Nebraska  ETV  Net- 
work will  produce  a  two-hour 
dramatization  of  the  events 
leading  to  the  trial  and  the 
trial  itself,  taped  partly  on  lo- 
cation in  the  Great  Plans  area 
of  Nebraska.  The  script  for 
the  program  was  written  by 
Native  American  scholar, 
teacher  and  writer  Vine  De- 
loria,  Jr.,  and  screenwriter 
Angela  Raekley,  under  a  grant 
from  the  National  Endow- 
ment for  the  Humanities.  The 
program  will  be  offered  for 
broadcast  to  the  Public 
Broadcasting  System. 


THE  LIVING  CONSTITUTION 

National  Video  Communications,  Inc. 

2807  Eagle  St. 

San  Diego,  CA  92103 

George  A.  Colburn,  President 

National  Video  Communications,  Inc.  is  developing  a 
four-part  television  series  on  the  U.S.  Constitution.  Each 
of  the  four  projected  programs  will  focus  on  a  theme 
that  was  of  major  concern  to  the  Founders  and  is  still  a 
source  of  tension  in  the  political  system  today. 

As  it  is  now  envisioned,  three  programs  will  open  with 
documentary  footage  of  a  contemporary  controversy, 
such  as  school  prayer,  environmental  regulation  or  sex 
discrimination,  that  illustrates  the  basic  tensions  in  the 
constitutional  issue  under  consideration.  Historical  re- 
creation will  then  portray  the  debates  at  the  time  of  the 
Constitutional  Convention.  This  technique  will  be  sup- 
plemented by  the  use  of  archival  materials,  narration, 
and  interviews  to  highlight  major  historical  develop- 
ments and  their  relationship  to  the  specific  constitution- 
al issues  between  1787  and  the  present.  The  fourth  pro- 
gram will  use  documentary  techniques  to  illustrate 
current  and  future  problems  confronting  the  Constitu- 
tion. 

The  key  personnel  in  the  planning  of  this  project  are: 
George  A.  Colburn,  president  of  NVC,  project  director; 
David  Kennard,  producer;  and  Paul  Murphy,  University 
of  Minnesota,  chief  academic  consultant. 


THE  U.S.  CONSTITUTION  AND 
CHILDREN'S  TELEVISION 

Action  for  Children's  Television  (ACT) 
46  Austin  Street 
NeitfonvUfy  MA  02160 
Peggy  Ckarren,  President 

The  National  Endowment  for  the  Humanities  has 
awarded  a  grant  to  the  Action  for  Children's  Television, 
Inc.  (ACT)  for  a  project  linking  the  U.  S.  Constitution  to 
children's  television  broadcasting.  ACT  is  organizing  a 
symposium  that  will  bring  scholars  and  educators  in 
American  history,  political  philosophy  and  constitutional 
law  together  with  producers  in  the  broadcast  and  cable 
television  industry.  The  purpose  of  the  symposium  will 
be  to  plan  appropriate  themes  and  treatments  for  pro- 
gramming for  young  people  to  be  shown  during  the  1987 
Bicentennial. 

Although  ACT  hopes  to  promote  a  wide  variety  of  pro- 
gram types  and  formats,  it  is  proposing  a  general  theme: 
to  communicate  to  young  people  the  balance  of  oppo- 
sites  that  holds  the  Constitution  and  our  government  to- 
gether and  gives  it  strength. 

Following  the  symposium,  ACT  will  publish  and  dis- 
tribute a  handbook  in  order  to  disseminate  the  planners' 
ideas  and  suggestions  to  producers  and  scholars  nation- 
wide and  to  encourage  further  collabo?  at 'on  on  chil- 
dren's programming. 
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THE  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 
SPECIAL  INITIATIVE  FOR  THE 
BICENTENNIAL  OF  THE  UNITED 
STATES  CONSTITUTION 


A  RECURRENCE  TO  FIRST  PRINCIPLES: 
THE  NEW  BICENTENNIAL  OF  THE 
UNITED  STATES  CONSTITUTION 

by  Edward  J.  Erler 

Director^  Office  of  the  Bicentennial 

As  the  readers  of  this  Constitution  undoubtedly 
know,  the  National  Endowment  for  the  Humanities, 
through  the  Chairman's  Special  Initiative  on  the  Bicen- 
tennial of  the  United  States  Constitution,  is  continuing 
its  funding  of  projects  which  have  the  Constitution  as 
their  central  focus.  This  Endowment-wide  initiative  has 
as  its  long  term  goal  to  provide  the  groundwork  for  a  re- 
newal of  scholarship  and  public  debate  concerning  the 
fundamental  and  enduring  principles  that  inform  the 
Constitution. 

Someone  might  well  ask  whether  this  is  an  appropri- 
ate subject  for  the  humanities?  While  it  may  be  difficult 
to  define  the  humanities,  it  certainly  could  be  argued 
that  the  fundamental  question  of  the  humanities  is  the 
question  of  what  it  means  to  be  human.  From  this  point 
of  view,  all  of  the  specific  disciplines  within  the  human- 
ities are  attempts  to  answer  this  question.  For  the 
Founders,  this  basic  question  resolved  itself  into  the 
question  of  what  constituted  human  nature.  James  Madi- 
son, perhaps  the  most  philosophic  of  the  framers,  writ- 
ing in  The  Federalist,  queried  "What  is  government  itself 
but  the  greatest  of  all  reflections  on  human  nature?" 
Madison  thus  implied  that  the  elemental  questions  con- 
fronting the  human  condition  culminate  in  politics  un- 
derstood in  the  most  comprehensive  sense — how  a  peo- 
ple chooses  to  govern  itself.  The  founding  of  a  political 
order  thus  presents  the  human  things  in  their  most  dra- 
matic and  revealing  light.  Such  was  clearly  the  situation 
of  the  American  Founding.  The  Founders  asserted  not 
only  the  right  but  the  capacity  of  the  people  freely  to 
choose  their  form  of  government. 

While  this  capacity  is  always  a  potential  of  the  human 
condition,  the  necessary  conditions  for  its  actualization 
are  rarely  found.  But  the  Founders  believed  that  such 
conditions  were  present  at  the  time  the  Constitution  was 
drafted.  As  Hamilton  wrote  in  The  Federalist: 

"It  has  been  frequently  remarked,  that  it  seems 
to  have  been  reserved  to  the  people  of  this 
country,  by  their  conduct  and  example,  to  de- 
cide the  important  question,  whether  societies 
of  men  are  really  capable  or  not,  of  establishing 
good  government  from  reflection  and  choice,  or 
whether  they  are  forever  destined  to  depend, 
for  their  political  constitutions,  on  accident  and 
force.  If  there  be  any  truth  in  the  remark,  the 
crisis,  at  which  we  are  arrived,  may  with  pro- 
priety be  regarded  as  the  era  in  which  that  de- 


cision is  to  be  made;  and  a  wrong  election  of 
the  part  we  shall  act,  may,  in  this  view,  deserve 
to  be  considered  as  the  general  misfortune  of 
mankind."' 

The  ancien  regime  was  dominated  by  the  politics  of 
class  and  caste.  But  the  Framers  believed  that  caste  and 
class  could  not  provide  the  foundations  for  the  rule  of 
law.  As  Jefferson  was  later  to  remark,  "the  mass  of  man- 
kind has  not  been  born  with  saddles  on  their  backs,  nor 
a  favored  few  booted  and  spurred,  ready  to  ride  them  le- 
gitimately, by  the  grace  of  god."  The  Founders  of  the 
American  regime  wanted,  more  than  anything  else,  to  es- 
tablish a  political  order  in  which  the  rule  of  law  would 
replace  the  arbitrary  system  that  dominated  feudal  soci- 
ety. The  American  regime  was  thus  intended  by  the 
framers  to  be  a  regime  of  principle  and  not  one  of  fiat. 

The  drafters  of  the  American  Constitution  self-con- 
sciously relied  on  the  Declaration  of  Independence  as 
the  statement  of  the  animating  principles  of  the  regime. 
Madison,  writing  in  The  Federalist,  noted  that  the  Con- 
stitution sprang  from  the  "laws  of  Nature  and  nature's 
God"  and  embodied  the  "fundamental  principles  of  the 
revolution."  The  great  principle  of  the  Declaration  is  em- 
bodied in  the  statement  that  "all  men  are  created  equal" 
and  that  as  a  necessary  consequence  of  this  equality  all 
legitimate  government  must  be  derived  from  "the  con- 
sent of  the  governed."  In  this  respect  America  is  unique 
in  beirt  a  regime  of  principle.  Whereas  tradition  was  the 
prescriptive  element  of  the  feudal  regime,  the  ratiocina- 
tion of  the  unaided  human  intellect  was  to  provide  the 
foundation  of  a  constitutional  regime  in  America.  Tom 
Paine,  America's  foremost  polemicist,  wrote  of  Ameri- 
ca's uniqueness  in  his  Rights  of  Man: 

"The  independence  of  America,  considered 
merely  as  a  separation  from  England,  would 
have  been  a  matter  but  of  little  importance,  had 
it  not  been  accompanied  by  a  revolution  in  the 
principles  and  practise  of  government . . .  The 
revolutions  which  formerly  took  place  in  the 
world  had  nothing  in  them  that  interested  the 
bulk  of  mankind.  They  extended  only  to  a 
change  of  persons  and  measures,  but  not  of 
principles,  and  rose  or  fell  among  the  common 
transactions  of  the  moment." 
The  principle  of  equality  was  thought  by  the  Founders  to 
supply  the  ground  of  non-arbitrary  rule.  It  would  thus 
serve  as  the  animus  of  the  American  polity,  the  authori- 
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tative  source  of  its  most  authoritative  opinions;  or  as 
Abraham  Lincoln  termed  it,  "our  ancient  faith." 

But  the  Constitution,  insofar  as  it  allowed  the  contin- 
ued existence  of  slavery,  was  only  a  partial  expression 
of  the  Declaration's  principle  that  all  legitimate  rule 
must  proceed  from  the  "consent  of  the  governed."  The 
incompleteness  of  the  Constitution  was  thought  by  the 
Founders  to  have  been  dictated  by  political  necessity.  A 
more  radical  position  on  the  question  of  slavery  in  1787 
would,  they  thought,  have  spelled  the  defeat  of  the  Con- 
stitution. Under  the  pressing  circumstances  the  best  that 
could  be  accomplished  was  to  create  an  instrument  of 
government  which,  although  tolerating  slavery,  neverthe- 
less put  slavery  on  what  Lincoln  termed  "the  road  to  ul- 
timate extinction"  because  it  stood  in  stark  contrast  to 
the  principles  that  served  as  the  "sheet  anchor"  of  the 
Constitution.  But  it  was  not  until  the  adoption  of  the  Re- 
construction Amendments  that  the  Constitution  was 
brought  formally  into  harmony  with  the  principles  of  the 
Declaration.  Indeed,  those  who  debated  the  Amend- 
ments frequently  referred  to  the  Declaration  as  the  "or- 
ganic law"  of  the  regime.  Thus  it  is  not  entirely  unto- 
ward, as  some  scholars  have  suggested,  to  regard  the 
Civil  War  as  a  necessary  completion  of  the  Revolution. 

This  statement  from  the  Massachusetts  Bill  of  Rights 
of  1780  might  well  be  taken  as  the  motto  for  the  Special 
Initiative  on  the  Bicentennial  of  the  Constitution:  "A  fre- 
quent recurrence  to  the  fundamental  principles  of  the 
constitution  ...  [is]  absolutely  necessary  to  preserve  the 
advantages  of  liberty  and  to  maintain  a  free  govern- 
ment." If  it  is  true  that  America  is  uniquely  a  regime  of 
principle  as  the  Founders  believed,  then  it  is  necessary 
for  the  people  of  America  to  rethink  periodically  not 
only  those  principles  by  which  they  constituted  them- 
selves as  a  people,  but  also  the  application  of  those  prin- 
ciples in  current  law  and  policy.  The  two  hundredth  an- 
niversary of  the  drafting  and  ratification  of  the 
Constitution  provides  the  natural  occasion  for  this  activ- 
ity. 


REQUEST  FOR  PROPOSALS  FROM  THE  NATIONAL 
ENDOWMENT  FOR  THE  HUMANITIES  CONFEREN- 
CES ON  THE  BICENTENNIAL  OF  THE  U.S.  CONSTI- 
TUTION 


The  National  Endowment 
for  the  Humanities  is  request- 
ing proposals  from  colleges 
and  universities  to  design  and 
conduct  two-  to  three-day 
conferences  on  the  Bicenten- 
nial of  the  U.S.  Constitution. 
The  purpose  of  the  confer- 
ences is  to  encourage  re- 
newed interest  and  public  re- 
flection on  the  history, 
principles,  ancj  foundations  of 
constitutional  government  in 
the  United  States.  Confer- 
ences should  be  designed 
around  a  theme  central  to 
constitutionalism  and  should 
bring  together  scholars  from 
a  variety  of  humanities  fields 
with  high  school  teachers, 


state  and  local  officials,  and 
interested  general  audiences. 

The  deadline  for  receipt  of 
proposals  is  September  1, 
1984.  Work  on  the  project 
should  begin  by  December  1, 
1984  and  is  expected  to  re- 
quire approximately  six 
months  for  completion. 

Copies  of  the  application 
form  can  be  obtained  until 
August  1,  1984  by  writing  to: 
Office  of  the  Bicentennial  of 
the  U.S.  Constitution,  Nation- 
al Endowment  for  the  Hu- 
manities, 1 100  Pennsylvania 
Avenue,  N.W.,  Washington, 
D.C.  20506.  For  information, 
write  or  call  (202)  786-0438. 


STATE  HUMANITIES  COUNCILS  UPDATE 


VIRGINIA  FOUNDATION 
FOR  THE  HUMANITIES 
AND  PUBLIC  POLICY 

l-B  West  Range 
University  of  Virginia 
Charlottesville,  VA  22903 
(804)  924-3296 

The  Virginia  Foundation  for 
the  Humanities  has  laid  out  a 
course  of  action  for  the  next  five 
years,  organized  around  major 
projects  on  selected  topics.  In 


NEH  Program  Development  Grants  Awarded  in  February,  1984 


American  Bar  Association 

Chicago,  Illinois 

Robert  Peck 

$14,506 
A  planning  grant  to  support 
the  creation  of  a  weekly 
newspaper  series  dealing 
with  constitutional  issues 
and  a  complementary  se- 
ries of  public  meetings  in 
several  cities. 


Carleton  College 

Northfield,  Minnesota 

Michael  Zuckert 

$49,234 
An  implementation  award 
to  support  a  dramatization 
of  the  intellectual  and  polit- 
ical rivalry  between  Thom- 
as Jefferson  and  John  Ad- 
ams. 


University  of  California,  Los 
Angeles 

Lois  Smith-Bupp 

$164,923 
To  support  a  two-year  pro- 
ject which  will  stage  24 
public  debates  or  dialogues 
with  scholars  who  will  re- 
produce the  opposing  view- 
points on  issues  which  di- 
vided Americans  at  the 
time  of  the  Constitutional 
Convention  of  1787. 
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1986,  the  Foundation  will  focus 
on  the  Virginia  Statute  for  Reli- 
gious Freedom,  written  by  Thom- 
as Jefferson  and  passed  by  the 
House  of  Burgesses  on  January 
16, 1786.  In  honor  of  the  Bicen- 
tennial of  the  adoption  of  the 
statute,  the  VFH  will  arrange  a 
major  scholarly  symposium  for 
October  1985,  a  publication,  and 
a  range  of  public  programs 
throughout  the  state  in  1986  on 
the  role  of  Virginia  in  shaping 
America's  attitudes  toward 
church  and  state  and  on  current 
issues  of  religious  freedom. 

In  1987,  the  Bicentennial  of  the 
Constitution,  the  VFH  will  mount 
a  major  project  which  explores 
Virginia's  contributions  to  the 
framing  of  this  document.  While 
emphasis  will  fall,  as  in  the  case 
of  the  Statute  for  Religious  Free- 
dom, on  new  scholarly  syntheses, 
the  VFH  will  also  conduct  a  wide 
variety  of  public  programs  to  in- 
sure public  dialogue.  The  founda- 
tion has  recently  awarded  a  plan- 
ning grant  to  the  UVA  Institute  of 
Government  to  establish  a  state- 
wide coordinating  committee  for 
commemoration  of  the  bicenten- 
nial of  the  Constitution. 
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ORGANIZATIONS  and  INSTITUTIONS 


INTERNATIONAL  CONFERENCE  ON  TEACHING  ABOUT  THE  UNITED  STATES  CONSTITUTION 


In  July,  1983,  Project  '87 
and  the  United  States  Infor- 
mation Agency  (USIA)  com- 
bined efforts  to  improve  in- 
struction about  the 
Constitution  on  an  interna- 
tional level  by  sponsoring  a 
conference  in  Hamburg,  Ger- 
many. Entitled  "Teaching 
About  the  U.  S.  Constitution," 
the  meeting  took  place  at 
Amerika  Haus,  acUacent  to 
Hamburg  University.  Ameri- 
can studies  teachers  and  pro- 
fessors from  five  European 
nations — Austria,  France,  the 
Federal  Republic  of  Germany, 
Great  Britain  and  the  Nether- 
lands— participated.  Howard 
Mehlinger,  Chairman  of  Pro- 
ject *87's  Task  Force  on  Edu- 
cation, directed  the  eight-day 
workshop  with  an  American 
staff  that  provided  informa- 
tion about  the  Constitution, 
its  history  and  its  impact  on 
the  political  process,  as  well 
as  ways  of  teaching  about  the 
Constitution  and  American 
government. 

USIA  selected  the  nineteen 
European  educators  who  par- 
ticipated in  the  conference, 
focusing  primarily  on  those 
who  develop  curricula  for 
courses  that  include  United 
States  history  and  govern- 
ment. The  majority  of  the 
participants  were  teachers  of 
English  language  courses 
who  taught  about  American 
culture  as  part  of  language  in- 
struction. 

The  program  consisted  of 
scholarly  lectures,  discus- 
sions, and  independent  study 
and  group  work  on  the  devel- 
opment of  teaching  materials. 
The  conference  staff  drew 
heavily  upon  American  pro- 
jects and  experience  to  illus- 
trate their  points.  A  resource 
book  for  secondary  school 
students  containing  lessons 
on  the  Constitution  devel- 
oped by  Project  '87  was  ex- 
amined for  application  in  Eu- 
ropean schools,  along  with 
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educational  materials  provid- 
ed by  the  CloseUp  Founda- 
tion. As  the  program  drew  to 
a  close,  participants  request- 
ed a  special  panel  on  the 
"American  Mind"  that  en- 
abled the  seminar  staff  to  an- 
swer questions  about  prevail- 
ing American  ideas. 

The  lectures  were  recorded 
on  audio  tape.  They  included: 
A.  E.  Dick  Howard,  School 
of  Law,  University  of  Vir- 
ginia, on  "Consti- 
tutionalism and  the 
American  Mind" 
John  J.  Patrick,  Social 
Studies  Development 
Center,  Indiana 
University,  on  "Teaching 
About  the  Constitution  in 
American  Schools"  and 
on  Project  '87's  book  of 
lessons 
Mary  K.  B.  Tachau,  Depart- 
ment of  History,  Univer- 
sity of  Louisville, 
on  "The  U.  S.  Constitu- 
tion: Main  Features  and 
Interpretation" 
Linda  K.  Kerber,  Depart- 
ment of  History,  Univer- 
sity of  Iowa,  on  "Gender 
and  the  Constitution'1 
Frank  Sorauf,  Department 
of  Political  Science,  Uni- 
versity of  Minnesota,  on 
'The  Politics  of  the  U.  S. 
Supreme  Court'1 
Margery  Kraus,  Vice-Presi- 
dent, CloseUp  Founda- 
tion, on  "CloseUp 
Foundation:  A  Program 
in  Citizen  Education  for 
Youth.'1 
Also,  Professors  Tachau 
and  Kerber  presented  a  brief 
report  on  the  high  school 
teacher  conferences  spon- 
sored by  the  American  His- 
torical Association. 

Several  recommendations 
resulted  from  the  conference. 
Proposals  included  small 
workshops,  involving  people 
from  one  nation,  to  aid  in  de- 
veloping teaching  modules  or 
syllabi  for  use  in  their  own 


countries;  and  multi-national 
conferences  to  exchange 
ideas  and  disseminate  infor- 
mation from  different  coun- 
tries about  new  research  and 
curriculum  development  on 
the  U.  S.  Constitution. 
Both  participants  and  semi- 


nar directors  felt  the  meeting 
was  very  successful  and 
strongly  recommended  that 
similar  conferences  be  ar- 
ranged in  the  future  to  help 
strengthen  American  studies 
in  European  schools. 


THE  ORGANIZATION  OF  AMERICAN 
HISTORIANS 

THE  NATIONAL  COUNCIL  OF  PUBLIC  HISTORY 

The  Organization  of  American  Historians  and  the  Na- 
tional Council  of  Public  History  have  joined  in  a  col- 
laborative effort  to  develop  programs  to  commemorate 
the  Bicentennial  of  the  Constitution.  The  OAH/NCPH  Bi- 
centennial Committee  has  adopted  the  "culture  of  con- 
stitutionalism" as  its  major  theme.  The  Committee  be- 
lieves that  the  Framers  constructed  more  than  a 
constitution;  they  generated,  as  well,  a  set  of  expecta- 
tions about  the  proper  relationship  of  government  to  cit- 
izen, of  state  and  national  governments  to  one  another, 
and  of  popular  will  to  fundamental  law.  At  the  core  of 
those  expectations  was  a  commitment  to  the  idea  of 
constitutionalism — that  is,  government  according  to  and 
in  adherence  with  constitutional  principles.  The  Commit- 
tee proposes  to  encourage  understanding  of  constitu- 
tionalism by  developing  programs  that  give  attention  not 
only  to  the  institutions  of  government,  but  also  to  the 
way  in  which  constitutional  values  have  structured  the 
day-to-day  lives  of  individuals. 

The  Committee  has  developed  two  major  programs. 
The  first  involves  the  establishment,  in  conjunction  with 
the  National  Park  Service,  of  a  "scholars  in  residence" 
program  in  selected  National  parks.  Historians  will  be 
responsible  for  developing  programs  in  the  parks  that 
will  highlight  aspects  of  the  culture  of  constitutionalism 
unique  to  those  parks.  Historians  will  work  cooperative- 
ly with  park  staff  to  fashion  a  variety  of  public  pro- 
grams. The  second  project  involves  the  collaboration  of 
constitutional  historians  from  across  the  country  with 
school  districts.  University  history  departments  will 
"adopt"  a  particular  school  district  and  implement  a  pro- 
gram of  year-long  workshops  concentrating  on  teaching 
about  constitutionalism  and  the  rule  of  law  in  secondary 
schools.  The  program  promises  not  only  to  enhance 
teaching  about  the  Constitution  but  to  improve  the  pro- 
fessional relationship  between  secondary  school  teach- 
ers and  university  history  faculty. 

For  more  information,  contact  Professor  Kermit  L. 
Hall,  College  of  Law,  University  of  Florida,  Gainesville, 
Florida  32611,  (904)  392-2211. 
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UNIVERSITY  OF 
OKLAHOMA 
DEPARTMENT  OF 
POLITICAL  SCIENCES 

519  Mathematical  Sciences 
Stillwater,  OK  74078 
Contact:  Danny  M.  Adkinson 

The  Department  of  Political 
Sciences  of  the  University  of 
Oklahoma  at  Stillwater  has 
begun  issuing  The  Federalist 
Newsletter,  a  publication  con- 
taining articles  on  The  Feder- 
alist and  related  topics.  A 
bibliography  of  recent  papers 
delivered  on  Federalist  sub- 
jects will  also  nppear  in  each 
issue.  The  Federalist  Newslet- 


a: 
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ter  should  be  of  special  inter- 
est to  constitutional  scholars 
as  the  Bicentennial  approach- 
es. The  first  issue  of  the 
newsletter,  which  was  pub- 
lished in  January,  contained 
an  article  comparing  Tiie  Fed- 
eralist papers  of  Madison  and 
Hamilton  with  John  C.  Cal- 
houn's A  Disquisition  on 
Government. 

The  next  issue  of  Ttie  Fed- 
eralist Newsletter  is  sched- 
uled to  appear  this  summer. 
Subscriptions  are  $6.  Those 
interested  in  contributing  or 
subscribing  should  contact 
Danny  Adkinson  at  the  above 
address. 
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The  FGil^SR  ALIST.  No.  L 

To  the  People *f  tlic  State  of  N^.Yark. 

AFTKR  anuM-sifncal  exprnenr*  of  the  l^&C 
cacv  of  tac  lut>fil?|      Fa,  l(.rairG.lVcrnr:ient>  ^ 

cu.*.  i:pon  lo  dehuwve  im  a  Rew  Conrtiiutioa  for 
the  Uiu.eJ  tE^tea  U  Ameri.-a.  The  fu».?.ft  fpeats 
at  own  itttpo.  u„cc  5  cum.  .rehenrfh*  in  ii,  tonfinnen- 
•  es.  n^...„i;  ,eft  than  the  rxiitence  of  the  UNI  Off, 
incite;  .i:.u  wcl^reofthepirtsofwhichitiscoml 
polr.l.  t'.-nfeoUntmpIre,  in  many  rdpetb,  the 
mort  uuc^.-g  „.  :hc  World.  It  has  been Vcouent- 
ly  renwuol,  um  fains  !o  luvc  hc-n  reftrvr-J  to 
nc  people  c.'  :!:s  c^u::try,  by  their  enrntea  r.*d  cx- 
4::u:,c,  io  »,cci.i«  :S.j  imiif-rtant  quetKon,  whtit:cr  f.i- 
iimesc!  ir.c:^  are  really  capable  or  not,  ol  tlbblil::- 
mri  £.od  crov^niRent  from  refeftion  and  chince,  <r 
w-ietlicr  tiury  are  forever  Jellied  to  depend,  for  thnr 
p.>t:iica!  con:titi::io:is,  :i  acciifenr  and  force.  If  sht:e 
!>e  any  truth  in  the  rero.irfc.  the  ciii:r,  zt  which  wu 
treairivr.l,  m:iy  with  propriety  ha  regarded  as  t'.w 
x  a  in  which  tlj  »r  dccifipn  is  to  he  nude  j  and  a  wron«* 
eL-flton  of  trie  part  /hill  n^,  mr.y,  in  this  view, 
d  icrve  to  b*cenfjdur«i  as  :!ic  gcne:a!  rr.isi'ortune  of 
mankind 

This  idea  will  r.da  the  inducer  ents  of  phi1ant*.;ropV 
to  '*#  *fe  of  patriotifm  to  brighten  the  fjlliritude,  which 
.iii  lonfufcratc  and  good  men  rruft  tee)  tor  the  cve:,r. 
llappy  will  it  he    if  our  choice  foould  he  de- 
cided by  .i  judicLus  eilir^te  of  our  true  intsrreiu, 
unper  placed  and  unbailed  hy  confiderattons  not  con- 
nected with  the  public -,o  jd.   Jim  this  is  a  thing  more 
ardent) v  to  he  wjfljed,  than  ferioudy  t<i  he  expeckd. 
i  he  plan  oiTercd  to  our  deliberations,  a.?e£h  too  ma* 
^y  particular  tnterclls  ,  innovates  i;;>cn  too  many  1-cal 
.m&tutionS,  not  to  invohe  in  its  difculCon  a  variety 
of  o'foft*  foreign  to  its  incrju,  and  of  yjews^  pafii- 
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HUGO  BLACK  CENTENNIAL 

UNIVERSITY  OF  ALABAMA  SCHOOL  OF  LAW 

University,  Alabama  34586 
Contact:  Tony  Freyer 

i  s  the  Bicentennial  of  the  Constitution  approaches,  it 
lis  appropriate  that  one  of  its  foremost  interpreters  in 
modern  times  should  be  honored  as  well.  The  University 
of  Alabama  will  commemorate  the  hundredth  anniversa- 
ry of  the  birth  of  Hugo  L.  Black  with  activities  beginning 
this  spring  and  culminating  in  a  major  conference  in 
1986. 

Black,  who  was  appointed  to  the  Supreme  Court  by 
Franklin  Delano  Roosevelt  in  1932  and  served  until  his 
death  in  1971,  was  a  champion  of  individual  liberties  and 
civil  rights.  He  also  helped  to  shape  thinking  about  the 
relationship  of  government  to  business  and  labor  and 
was  important  in  defining  the  limits  of  free  enterprise. 

The  celebration  will  begin  with  an  exhibit  of  memora- 
bilia to  be  unveiled  as  part  of  the  University  of  Ala- 
bama's annual  Law  Week,  April  1-7.  The  collection  will 
feature  Black's  private  library  from  his  Supreme  Court 
years.  The  volumes  are  particularly  valuable  because 
they  contain  the  Justice's  annotations. 

In  1985,  the  University  will  host  a  one-day  conference 
focusing  on  Black's  life  in  Alabama.  (A  native  of  Clay 
County,  Black  graduated  from  the  University  of  Alabama 
in  1906.)  A  two-day  conference  in  1986  will  cover 
Black's  contribution  as  a  Supreme  Court  Justice.  An  ar- 
ray of  people  who  knew  Black  in  his  professional  and 
personal  life  will  participate  in  the  meetings.  Some  of 
the  scheduled  speakers  are  Anthony  Lewis  of  the  New 
York  Times;  Max  Lerner  of  the  New  York  Post;  and  Gui- 
do  Calabresi,  Sterling  Professor  of  Law,  Yale  University. 
The  two  conferences  and  the  resulting  published  papers 
will  be  the  most  complete  treatment  of  Black's  contribu- 
tion to  date. 

The  festivities  this  spring  will  include  the  presentation 
of  the  University  of  Alabama's  Hugo  Black  Award  by 
university  president  Joab  Thomas.  This  year's  recipient 
will  be  Florida  Congressman  Claude  Pepper. 

The  activities  are  funded  hy  the  Hugo  Black  Centenni- 
al Fund,  established  in  1980  by  several  of  Black's  former 
law  clerks,  the  University  of  Alabama's  School  of  Law 
Foundation,  the  Committee  for  the  Humanities  in  Ala- 
bama, the  National  Endowment  for  the  Humanities,  and 
the  American  Bar  Foundation.  The  Alabama  Professional 
Chapter  of  the  Society  of  Professional  Journalists/Sigma 
Delta  Chi,  and  the  Alabama  State  Bar  are  cosponsors. 
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NORTHWEST  ORDINANCE  BICENTENNIAL 


n  the  summer  of  1787,  while  the  Constitution  was  then 

being  fashioned  in  Philadelphia,  the  Congress  of  the 
old  Confederacy  was  accomplishing  perhaps  its  most 
memorable  work.  On  July  13  it  adopted  the  Northwest 
Ordinance,  providing  for  the  government  of  the  nation's 
common  domain  beyond  the  Ohio  River  as  far  as  the 
Mississippi,  and  establishing  an  enduring  territorial  poli- 
cy. Efforts  have  now  begun  to  mark  the  Bicentennial  of 
the  Ordinance  of  1787, 

"Should  We  Remember  the  Northwest  Ordinance? 
Why?  How?",  was  the  topic  of  a  public  conference  held 
on  December  10,  1983,  in  Marietta,  Ohio,  the  first  settle- 
ment under  the  Ordinance.  It  was  sponsored  by  Marietta 
College,  with  the  financial  support  of  the  Ohio  Human- 
ities Council  and  the  Fenton  Foundation.  More  than  six- 
ty participants  gathered  at  the  Campus  Martius  Museum 
of  the  Ohio  Historical  Society.  They  heard  addresses  by 
Philip  R.  Shriver,  President  Emeritus  and  Professor  of 
History  at  Miami  University,  and  Harry  V,  Jaffa,  Henry  R. 
Salvatori  Research  Professor  of  Political  Philosophy  at 
Claremont  McKenna  College,  which  stressed  the  signifi- 
cance of  the  Northwest  Ordinance  as  an  historical  land- 
mark and  as  a  source  of  instruction  in  the  fundamental 
principles  of  liberty.  The  conferees  then  turned  to  plan- 
ning for  the  commemoration  of  the  Ordinance  through- 
out the  next  five  years,  including  proposals  for  scholar- 
ship, for  festivity,  and  for  civic  education.  A  committee 
to  carry  on  the  work  has  been  organized. 

To  mark  the  two-hundredth  anniversary  of  Jefferson's 
plan  for  the  government  of  the  western  territory,  the 
forerunner  of  the  Northwest  Ordinance,  Merrill  D.  Peter- 
son, Jefferson  Professor  of  History  at  the  University  of 
Virginia,  spoke  and  received  an  honorary  degree  at 
Founders- Scholars  Day  at  Marietta  College  on  February 
13, 1984.  He  addressed  the  subject  of  Thomas  Jefferson 
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Mit-lih,.-  R'neul  iHcnibty  ftill  beun.tiicd,  ihej  owen  ird  duti.t  c  f  f  ifiniim  it.d  eihct  i  rtil  ulkecti  Hull  be  irf.u- 
itrtl  »tJ  d»nncJ  by  ih;  Hid  ilTcmbly  »  bui  ill  rr.i£iHtilci  ind  olhrr  Civil  cthectl,  col  heicia  vthriw  Ife  dn«d<d,  (kill, 


tmpciny  fov.  mmcc  I,  b<  ippoioird  by  thc^vi 
ihfptnximon  ofenmeiind  iiijunet,  ihe  liw    - '  '  '  " 


csrcutnn  i,i  pioci'ft, 
tiora  lim^"  to  lim.',  it  exeunt 
bv-en  eiiit|uilk.dt  iaioeuun' 


-  ,--   be«doptntur  ttndt  frill  hjte  Torre  in  ill  run  oftkc  Hi(lii<*l,iftd 

it  if.4<it  il,  the  jnv.ln.  »  dull  nikvptopei  tn.tm\  iheiv.l — !«.-  Q.ill  pifkod 
miy  cr^uiic.  in  Lyout  the  pint  of  the  cil!no  in  whuh  ihjliduri  iiil.tAiill  hit4 
diuwnOiipi,  fubjcti,  huwcKi,  10  fuch  illecinoot  it  miy  ihrtcrllil  U  inicX  by  ihi 


io  Tjon  itikwe  Otillbe  fivi  thoofnd  fiec  mil;  inhibluntt.  v(  Toll  b  the  dlltiirt,  upot  fitifj;  pitul  |h.-u..f 
U  thtpovCTnor,  ihry  fkilli.-evive  luihuiiiy.  vt'iih  time  ind  plice,  ic  .Kn  trui.fvniiiivet  liotu  ih.  n  tou  ii;i  m  it*rn. 
Dtipi,  fj  i.*pi?rt.nt  ihitnb  ihc  jcnciil  ilfd  My  j  piovidcd  ihn  fci  evecy  f,t  honoi^  (tc-  mil:  t  lulltjiiu  ifulc  ftili 
b;one  irri.-frnlillv;.  ir.d  TnOn  pin^iellivsly  tt  iihlhe  nunibet  of  ftee  rrilcttihiliiii-iii,  Oti'.l  ihj  ir^hr  of  leptJ. ntition 
inctlife,  urci]  ih."  nurabci  uf  eeptjfcnutivci  Ifcili  imounc  lotwralyfiv.-,  lit,  i  which  the  numbei  ir.d  pioponio.t  i.f  t„ 
t-icL-nticiy^  (kill  b.- i.'tutitcd  by  Ih;  l:cit-«ute  t  ptuvtdtd  ihit  no  pvifoi  tx  ilitfible  ot  quiliS.d  to  ia  iti  upi., 
fcntitiv..  u  il-f»h:flntl  hivibeja  i  etlirrt  of  oncof  the  UaitcdStiln  lhi»  yein  md  tc  i  e.-ftd.m  in  lh«  dilbia,  oi 
unl.-O  he  fhilthive  re(id:dii  ihs  Hi  Alia  thire  yeitkind  in  ciihec  cife  ihjl  likvwifc  hold  in  lit  o-.vn  nkhi,  m  Ic.-t'-;- 
t>\>,  two  hunJted itmcl  lud  within  ihj  Tim: : — Provide ilfu,  thir  i  licchutd  Ii  fifty  netct  of  lir.d  m  ih,  djrti:a, 
Jt»vl.i(  b»-.-j  ni  ic:i-  of  menfih-  Hurt,  i.td  btinf  icfidcot  ia  the  diAiiut  or  the  like  ficcboM  icd  two  y.-iu  tvfi- 
drncs  in  th«diilti<i Dull  benreeifity  to  quilify  ■nun  nin  tleflot  of  i  icpu'feniittvT. 

Th;e.pr:fMiitivei  ibut  elrrtjJ,  fhiil  Lire  lor  the  leiro  of  two  yeiti,  ind  ia  cifcof  chc  dmh  of  i  tcpttfcniuiv;, 
oi  t.-imvil  ffomoffi:r.  ths  fovtraoi  Otill  llfuei  wiii  to  the  couaty  or  lOVtiif  (of  Whilh  he  Wit  i  curat*. r.  to  clc.t 
umhrt  in  hli  n^id.  to  Live  foi  ilw  tefiduc  uf  ih«  tern, 

T  '  "  ' 

Thi 

inyilir.-.- 
raunci,  tn  wi 

tnjei  lO^tthct,  iad.  when  Btft%  ihcy  (kill  nofBiniieeco ,   wr 

i.i  fire  h-indred  icrtt  of  Ilttd.  ltd  fctutnlhlil a*ma  to  Coojtrfij  fire  of  wham  Coo(txfi  fltill  ippoint  ind  eon. 
if>  f.rvj  it  ifoiefiiJ t>*td  whenewtf  a  VTW^Wi«i)Wpeo  in  the  council,  by  d^-ith  or  tenovil  nam  rlbee,  thi-  l.oufe 
of  i^KfcnlitivrytMHlffk*!.  »»W  PWmM<Wm*f*  iforrfiid,  loreich  vicmcy,  ind  rctuln  then  nitro  lo  Con- 
tnhi  oneofwhoniConfrtfi  OtilJ  ippotot  ilTd\o»WrM,-i  for  ihc  tvfidueof  th:  ceroti  ind  e*etyfic:  yem,  lout  mniiht 
at  lent  brfort  the  eipititio* >f  the  time  ol  fcrvtce  of  ihc  ■embm  uf  council,  ih«  Lid  houfe  (hill  numinur  i.-n  petfot  t. 
quihfird  it  ilotefiid.  ind  t.'ium  their  nintnio  Cooltrfi,  rive  of  whom  Cu<i(t  eft  (kill  ippnlnt  in.l  conrrlnjott  tu  Live 
«  nttabai  »f  ib<  cffuarilfirt  yem,  valclt  t*#m*efmi.   An  J  ib^  g  '-viax,  Ict'illitiye  couxsil,  ud  houL-  o5  is* 


Th;  r«n:nlilT.-itibly.  ot  legillnuic,  Oullcorfifl  of  the  fovrrnoc,  Icgiflijire  couaeil,  ud  i  h»Luf  lepicfca  in%v, 
ie  l;<i(liiire  csuncil  hill  cunfift  uf  hve  ractib.tt,  tccootinuric  uflke  yei/x,  unlrfi  fuontt  lemot-rd  by  ttircnf-t 
of  whom  tube  i  quotum,  ud  ihc  acmbcri  of  ihc  council  (bill  be  nominited  ind  ippointcd  in  the  lol^win^ 
nwiirAi  foon  it  i^»icf:oiitiv«  (hill  b;  elected,  the  eoTttai.t  thilt  ippoint  ■  n*e  ind  pLor  fat  the m  10 
perfoni,  rrfidenti  inthe  ^itltlrt.^od  cieh  potTefTed  of  i  ft. -.held 


and  the  foundations  of  free  government  in  the  North- 
west. 

Further  activities  are  being  developed,  to  be  carried 
out  in  the  years  through  1988,  the  Bicentennial  of  the  be- 
ginning of  government  under  the  Ordinance.  Individuals 
and  organizations  interested  in  broadening  and  deepen- 
ing the  people's  understanding  of  the  Northwest  Ordi- 
nance are  encouraged  to  participate  and  to  cooperate. 
They  may  contact  R.S.  Hill,  Department  of  Political  Sci- 
ence, Marietta  College,  Marietta,  Ohio  45750,  (614)  374- 
4801, 


METROCENTER  YMCA 
909  Fourth  Ave. 
Seattle,  Washington  98104 
Contact:  Robin  Anderson 

The  upcoming  Bicentennial 
of  the  Constitution  has  pro- 
vided the  impetus  for  a  re- 
tooling of  educational  ap- 
proaches to  constitutional 
history  and  issues.  The  Met- 
rocenter  YWCA  in  Seattle, 
Washington,  has  developed  a 
major  educational  project 
which  involves  youths  and 
adults  in  examining  the  be- 
liefs upon  which  America 
was  founded  and  exploring 
their  application  today. 


"Today's  Constitution  and 
You"  incorporates  a  core  con- 
tent based  on  four  themes: 
the  function  of  a  written  con- 
stitution, the  role  of  federal- 
ism, the  balance  of  power 
among  the  branches  of  gov- 
ernment, and  the  nature  of 
the  individual  citizen's  rela- 
tionship to  the  Constitution. 
Various  types  of  presenta- 
tions have  been  tested,  in- 
cluding public  debates,  media 
programming,  a  curriculum 
for  high  school  students,  and 
an  adult  education  retreat. 

The  high  school  curriculum 
takes  a  fresh  approach  to  the 
subject  with  an  eye  to  using 


contemporary  examples  to  in- 
volve students  in  exploring 
constitutional  implications. 
For  example,  the  Fourth 
Amendment's  ban  on  unrea- 
sonable searches  and  seizures 
is  taught  through  a  case 
study  of  the  Washington  Su- 
preme Court's  decision  that 
pat-down  searches  of  rock 
concert-goers  are  unreason- 
able. About  three-quarters  of 
the  course  deals  with  the 
foundations  of  limited  gov- 
ernment as  set  forth  in  the 
original  Constitution,  and  the 
balance  is  devoted  to  the  first 
ten  amendments.  In  addition 
to  case  histories,  teaching 


techniques  include  group 
work,  opinion  polls,  hypothe- 
tical^, role  plays,  and  brain 
storming. 

The  project  is  cosponsored 
by  the  Washington  State  Bar 
Association,  Continuing  Edu- 
cation at  the  University  of 
Washington,  the  Seattle  Pub- 
lic Library,  the  Seattle-King 
County  Bar  Association,  and 
the  YMCA  Youth  and  Govern- 
ment Program. 

For  more  infonn.ition,  con- 
tact Robin  Anderson  at  the 
above  address. 
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Federal  Bicentennial  Agenda 


NATIONAL  ARCHIVES 
TO  PRODUCE 
LEARNING 
MATERIALS  ON 
CONSTITUTION 

As  part  of  its  Bicentennial 
activities,  the  National  Ar- 
chives and  Records  Service 
will  publish  a  thirty-document 
learning  package,  aimed  at 
secondary  school  history  and 
government  classes,  tentative- 
ly titled  Hie  Constitution: 
Evolution  of  a  Government. 
The  package  includes  a 
teacher's  guide  with  suggest- 
ed questions  and  activities,  a 
time  line  and  bibliography,  as 
well  as  general  and  specific 
teaching  objectives.  The 
package  will  be  available  in 
October  1984. 

Documents  in  the  package 
will  include  reproductions  of 
such  major  items  as  the  Arti- 
cles of  Association,  the  print- 
ed and  corrected  draft  of  the 


Articles  of  Confederation,  the 
Northwest  Ordinance,  the 
voi,e  on  the  Great  Compro- 
mise, and  the  Senate's  draft 
of  17  amendments  for  the  Bill 
of  Rights.  Ten  documents  will 
deal  with  the  social  history  of 
the  period,  and  an  additional 
ten  or  more  will  trace  at  least 
one  major  constitutional  is- 
sue as  it  has  evolved  since 
adoption  of  the  Constitution. 
All  of  the  documents  repro- 
duced in  the  package  are 
found  in  the  holdings  of  the 
National  Archives  and  Rec- 
ords Service. 

The  package  is  the  seventh 
in  a  series  developed  since 
1976  by  the  Education  Divi- 
sion, Office  of  Public  Pro- 
grams and  Exhibits,  National 
Archives  and  Records  Ser- 
vice. Published  by  Social  Is- 
sues Resources  Series,  Inc., 
the  packages  presently  retail 
for  $30  each  and  include 
from  thirty  to  sixty  docu- 


Uncle  Sam's  hat.  Becker  collection.  Division  of  Political  History,  Smithsonian 
Institution,  Washington,  D.C. 


ments.  Widely  used  in  sec- 
ondary schools,  community 
colleges  and  some  fojr-year 
colleges,  the  titles  inciutfe: 
The  Civil  War:  Soldiem  and 
Civilians;  Hie  Progressive 
Years;  World  War  I:  Hie 
Home  Front;  Hie  1920's;  Hie 
Great  Depression  and  tfie 
New  Deal;  and  World  War  II. 
Hie  Home  Front.  Information 
on  ordering  the  material  and 
on  other  activities  of  the  Edu- 
cation Division  can  be  found 
by  calling  (202)  523-3347  or 
writing  Education  Division 
(NE),  National  Archives  and 
Records  Service,  Washington, 
D.C.  20408. 


NEW  JERSEY  PROPOSES 
BICENTENNIAL  COMMIS- 
SION 

Eleven  New  Jersey  assem- 
bly members  have  cospon- 
sored  legislation  to  establish 
a  state  commission  for  the 
Bicentennial  of  New  Jersey's 
ratification  of  the  United 
States  Constitution.  The  bill 
is  now  in  committee. 


Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N.W. 

Washington,  D.C.  20036 

Photographs  and  camera-ready  art  of  lo- 
gos, posters,  etc.  are  welcome  and  will 
be  returned. 
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SUBSCRIPTION  INFORMATION 


The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a 
quarterly  magazine  so  that  it  may  be  distributed  free  to  institutions  planning  Bicentennial  programs.  Such 
institutions  may  write  and  ask  to  be  placed  on  the  free  mailing  list.  Institutions  wishing  to  receive  more 
than  one  copy  may  do  so  by  subscribing  for  additional  copies.  Individuals  also  must  subscribe.  Subscription 
rates  are  listed  below.  Each  issue  of  the  magazine  will  be  available  for  purchase  at  bulk  rate. 

Individuals     $10.00  per  year  (4  issues) 

Institutions  ,  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  and  Canada  please  add  $5.00  per 
subscription.) 

Bulk  rate  (10  or  more  copies)  $1.75  each 

Shipping  for  bulk  orders: 

10 — 25  no  charge 

26—45   $4.25 

46—65   $5.50 

66—85  $6.75 

86—100   $7.50 

(Please  write  for  bulk       shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  q^ar*  r  ,  please  fill  out  the  form  on  this  page  and  return  it,  with  your 
check,  to:  Project  '87,  1527  New  Hanifr  w«  Avenue,  N.W.,  Washington,  D.C.  20036.      must  re- 
quest that  all  orders  be  pre-paid.  If  you  h^ve  already  received  the  magazine,  please  include  a  photocopy 
of  the  mailing  label  with  orders  or  changes  of  address. 


SUBSCRIPTION  FORM  I 

Enclosed  piease  find  $  L  for  subscriptions  or  copies  to  be  sent  to:  I 

Name  Title   - 

Institution   I 

Address  .  ^  


City   State  Zip  Code- 
Please  check  appropriate  spaces:                                                     Reprints  of  Howard  article:  I 

 individual,  $10.00  per  subscription  ($15  foreign)  1-9  copies,  (a  $1.50 

-institution,  $16.00  per  subscription  ($21  foreign)  10-49  copies,  @1.00 


-bulk  order;  issue  no  number  of  copies  @  $1.75  50  copies  or  more,  (&S.75 


shipping  charge  Total  enclosed   Number  of  copies 

Total  enclosed 
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ARTICLE  X 

The  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the 
Stater,  are  reserved  to  the  States  respectively,  or 
to  the  people. 

ARTICLE  XI2' 

The  Judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  Unit- 
ed States  by  Citizens  of  another  State,  or  by  Citi- 
zens or  Subjects  of  any  Foreign  State. 

ARTICLE  XII3 

The  Electors  shall  meet  in  their  respective 
states,  and  vote  by  ballot  for  President  and  Vice- 
President,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves;  they 
shall  name  in  their  ballots  the  person  voted  for  as 
President,  and  in  distinct  ballots  the  person  voted 
for  as  Vice-President,  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of 
all  persons  voted  for  as  Vice-President,  and  of  the 
number  of  votes  for  each,  which  lists  they  shall 
sign  and  certify,  and  transmit  sealed  to  the  seat  of 
the  government  of  the  United  States,  directed  to 
the  President  of  the  Senate; — The  President  of  the 
Son? .-£e  shall  \n  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates 
and  die  votes  shall  then  be  counted; — The  person 
having  the  greatest  number  of  votes  for  President, 
shall  be  the  President,  if  sMch  number  be  a  msyor- 
ity  of  the  whole  number  ->?  Electors  appointed;  and 
if  no  person  have  such  Uuyoifty,  then  from  the  per- 
sons having  the  highest  numbers  not  exceeding 
three  on  the  list  of  those  voted  for  as  President, 
the  House  of  Representatives  shall  choose  immedi- 


ately, by  ballot,  the  President.  But  in  choosing  the 
President,  the  votes  shall  b  '  -.0.71  by  states,  the 
representation  from  ear  Ii        Having  one  vote;  a 
quorum  for  this  purpo&-  .    r  consist  of  a  member 
or  members  from  two-thi? :  .  A  the  states,  and  a 
majority  of  all  the  states  shall  be  necessary  to  a 
choice.  [And  if  the  House  of  Representatives  shall 
not  choose  a  President  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice-Presi- 
dent shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  Presi- 
dent.]4 The  person  having  the  greatest  number  of 
votes  as  Vice-President,  shall  be  the  Vice-President, 
if  such  number  be  a  mgyority  of  the  whole  number 
of  Electors  appointed,  and  if  no  person  have  a  ma- 
jority, then  from  the  two  highest  numbers  on  the 
list,  the  Senate  shall  choose  the  Vice-President;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds 
of  the  whole  number  of  Senators,  and  a  majority  of 
the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the  of- 
fkc  of  President  shall  be  eligible  to  that  of  Vice- 
President  of  the  United  States. 

article  xiii5 

Section  1.  Neither  slavery  nor  involuntary  servi- 
tude, except  as  a  punishment  for  crime  whereof 
the  party  shall  have  been  duly  convicted,  shall  ex- 
ist within  the  United  States,  or  any  place  subject  to 
their  jurisdiction. 

Section  2,  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 

ARTICLE  XIV6 

Section  L  All  persons  bom  or  naturalized  in  the 
United  States,  and  si  inject  to  the  jurisdiction  there- 


2  The  Eleventh  Amendment  was  proposed  by  resolution  of 
Congress  on  March  4,  1794.  It  was  declared  by  the  President,  in 
a  message  to  Congress  dated  January  8,  1798,  to  have  been  rati- 
fied by  three-fourths  of  the  several  States.  Records  of  the  Na- 
tional Archives  show  that  the  11th  Amendment  was  ratified  by 
13  of  the  15  States.  It  was  not  ratified  by  New  Jersey  or  Penn- 
sylvania. 

3  The  Twelfth  Amendment  was  proposed  in  lieu  of  the  origi- 
nal third  paragraph  of  section  1  of  article  II,  by  resolution  of 
Congress  on  December  9,  1803.  It  was  declared  in  a  proclama- 
tion of  the  Secretary  of  State,  dated  September  25,  1804,  to 
have  been  ratified  by  three-fourths  of  the  States.  Records  of  the 


National  Archives  show  that  it  was  ratified  by  14  of  17  States 
and  rejected  by  Connecticut,  Delaware,  and  Massachusetts. 

4  The  pail  enclosed  by  brackets  has  been  superseded  by  sec- 
tion 3  of  Amendment  XX. 

5  The  Thirteenth  Amendment  was  proposed  by  resolution  of 
Congress  on  January  31,  1865.  It  was  declared  in  a  proclama- 
tion of  the  Secretary  of  State,  dated  December  18,  1865,  to  have 
been  ratified  by  27  States.  Subsequent  records  of  the  National 
Archives  show  that  the  13th  Amendment  was  ratified  by  8  addi- 
tional States.  It  was  rejected  by  Mississippi, 

6  The  Fourteenth  Amendment  was  proposed  by  resolution  of 
Congress  on  June  13,  1S6S.  liy  a  concurrent  resolution  of  Con- 
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of,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  State  deprive  any  pereou  of  life,  liberty, 
or  property,  without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Section  2.  Representatives  shall  be  apportioned 
among  the  several  States  according  to  their  respec- 
tive numbers,  counting  the  whole  number  of  per- 
sons in  each  State,  excluding  Indians  not  taxed. 
But  when  the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  President  and  Vice  President 
of  the  United  States,  Representatives  in  Congress, 
the  Executive  and  Judicial  officers  of  a  State,  or 
the  members  of  the  Legislature  thereof,  is  denied 
to  any  of  the  male  inhabitants  of  such  State,  being 
twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  partici- 
pation in  rebellion,  or  other  crime,  the  basis  of  rep- 
resentation therein  shall  be  reduced  in  the  propor- 
tion which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty- 
one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Rep- 
resentative in  Congress,  or  elector  of  President 
and  Vice  President,  or  hold  any  o&ce,  civil  or  mili- 
tary, under  the  United  States,  or  under  any  State, 
who,  having  previously  taken  an  oath,  as  a  member 
of  Congress,  or  as  an  officer  of  the  United  States, 
or  as  a  rcn.vber  of  any  State  legislature,  or  as  an 
executive     judicial  officer  of  any  State,  to  sup- 
port the  Constitution  of  the  United  States,  shall 
have  engaged  in  insurrection  or  rebellion  against 
the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may  by  a  vote  of  two-thirds 


of  each  House,  remove  sue::  disability. 

Section  4.  The  validity  m  the  public  debt  of  the 
United  States,  authorized  by  law,  including  debts 
incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion, 
shall  not  be  questioned.  But  neither  the  United 
States  nor  any  State  shall  assume  or  pay  any  debt 
or  obligation  incu.Ted  in  aid  of  insurrection  or  re- 
bellion against  the  United  States,  or  any  claim  for 
the  loss  or  emancipation  of  any  slave;  but  all  such 
debts,  obligations  and  claims  shall  be  held  illegal 
and  void. 

Section  5.  The  Congress  shall  have  power  to  en- 
force, by  appropriate  legislation,  the  provisions  of 
this  article. 

ARTICI^E  XV7 

Section  1.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States  or  by  any  State  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation. 

ARTICLE  XVI8 

The  Congress  shail  have  power  to  lay  and  col- 
lect taxes  on  incomes,  from  whatever  source  de- 
rived, without  apportionment  among  the  several 
States,  and  without  regard  to  any  census  or  enu- 
meration. 

ARTICLE  XVII9 

Th?  Senate  r.f  the  United  States  shall  be  com- 
post of  two  Senators  from  each  State,  elected  by 
the  people  therof,  for  six  years;  and  each  Senator 
shall  have  one  vote.  Tl;^  *\'  ^tois  in  each  State 
shall  have  the  qualifications  requisite  for  electors 


gress  adopted  July  21,  1868,  it  was  declared  to  have  been  rati- 
fied by  "three-fourths  and  more  of  the  several  States  of  the 
Union",  and  the  Secretary  of  State  was  required  duly  to  promul- 
gate the  amendment  as  a  part  of  the  Constitution.  He  accord- 
ingly issued  a  proclamation,  dated  July  28,  1868,  declaring  the 
amendment  to  have  been  ratified  by  28  States,  "being  more 
than  three-fourths."  Records  of  the  National  Archives  show  that 
the  14th  Amendment  was  subsequently  ratified  by  9  additional 
States. 

7  The  Fifteenth  Amendment  was  proposed  by  resolution  of 
Congress  on  February  26, 1869.  It  was  declared  in  a  proclama- 
tion of  ''h  i  Secretary  of  State,  dated  March  30,  1870,  to  have 


been  ratified  by  29  States,  which  "constitute  three-fourths." 
Records  of  the  National  Archives  show  that  the  15th  Amend- 
ment was  subsequently  ratified  by  6  more  of  the  States.  It  was 
rejected  by  Tennessee. 

8  The  Sixteenth  Amendmeri.  was  proposed  by  resolution  of 
Congress  on  July  12,  1909.  It  was  declared  in  a  proclamation  of 
the  Secretary  of  State,  dated  February  25,  1913,  to  have  been 
ratified  by  36  States,  which  "constitute  three-fourths."  Subse- 
quent records  of  the  National  Archives  show  that  the  16th 
Amendment  was  ratified  by  2  additional  States.  It  was  rejected 
by  Co^v  cticut,  Rhode  Island,  and  Utah. 

97\v  v;venteenth  Amendment  was  proposed  by  resolution  of 
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of  the  most  numerous  branch  of  the  State  legisla- 
tures. 

When  vacanci  *  happen  in  the  representation  of 
any  State  in  the  Senate,  the  executive  authority  of 
such  State  shall  issue  writs  of  election  to  fill  such 
vacancies:  Provided,  That  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make 
temporary  appointments  until  the  people  fill  the 
vacancies  by  election  as  the  legislature  may  direct. 

This  amendment  shall  not  be  so  construed  as  to 
affect  the  election  or  term  of  any  Senator  chosen 
before  it  becomes  valid  as  part  of  the  Constitution. 

ARTICLE  XVIII10 

[Section  1.  After  one  year  from  the  ratification  of 
this  article  the  manufacture,  sale,  or  transportation 
of  intoxicating  liquors  within,  the  importation 
thereof  into,  or  the  exportation  thereof  from  the 
United  States  and  all  territory  subject  to  the  juris- 
diction thereof  for  beverage  purposes  is  hereby 
prohibited. 

[Sec.  2.  The  Congress  and  the  Several  States 
shall  have  concurrent  power  to  enforce  this  article 
by  appropriate  legislation. 

[Sec.  3.  This  article  shall  be  inoperative  unless  it 
shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  the  several 
States,  as  provided  in  the  Constitution,  within  sev- 
en years  from  the  date  of  the  submission  hereof  to 
the  States  by  the  Congres  s  ] 

ARTICLE  XIX11 

The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United 


States  or  by  any  State  on  account  of  sex. 

Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

ARTICLE  XX12 

Section  1.  The  terms  of  the  President  and  Vice 
President  shall  end  at  noon  on  the  20th  day  of  Jan- 
uary, and  the  terms  of  Senators  and  Representa- 
tives at  noon  on  the  3d  day  of  January,  of  the 
years  in  which  such  terms  would  have  ended  if 
this  article  had  not  been  ratified;  and  the  terms  of 
their  successors  shall  then  begin. 

Sec.  2.  The  Congress  shall  assemble  at  least 
once  in  every  year,  and  such  meeting  shall  begin  at 
noon  on  the  3d  day  of  January,  unless  they  shall 
by  law  appoint  a  different  day. 

Sec.  3.  If,  at  the  time  fixed  for  the  beginning  of 
the  term  of  the  President,  the  President  elect  shall 
have  died,  the  Vice  President  elect  shall  become 
President.  If  a  President  shall  not  have  been  cho- 
sen before  the  time  fixed  for  the  beginning  of  his 
term,  or  if  the  President  elect  shall  have  failed  to 
qualify,  then  the  Vice  President  elect  shall  act  as 
President  until  a  President  shall  have  qualified;  and 
the  Congress  may  by  law  provide  for  the  case 
wherein  neither  a  President  elect  nor  a  Vice  Presi- 
dent elect  shall  have  qualified,  declaring  who  shall 
then  act  as  President,  or  the  manner  in  which  one 
who  is  to  act  shall  be  selected,  and  such  person 
shall  act  accordingly  until  a  President  or  vice  Pres- 
ident shall  have  qualified. 

Sec.  4.  The  Congress  may  by  law  provide  for  the 
case  of  the  death  of  any  of  the  persons  from 
whom  the  House  of  Representatives  may  choose  a 


Congress  on  May  13,  1912.  It  was  declared  in  a  proclamation  of 
the  Secretary  of  State,  dated  May  31,  1913,  to  have  been  ratified 
by  36  States,  which  "constitute  three-fourths."  Records  of  the 
National  Archives  show  that  the  17th  Amendment  was  subse- 
quently ratified  by  1  additional  State.  It  was  rejected  by  Utah. 

10  The  Eighteenth  Amendment  was  pro. posed  by  resolution  of 
Congress  on  December  18, 1917.  It  was  declared  in  a  procta na- 
tion of  the  Acting  Secretary  of  State,  dated  January  29,  1919,  to 
have  been  ratified  by  36  States,  which  "constitute  three- 
fourths."  Subsequent  records  of  the  National  Archives  show 
that  the  18th  Amendment  was  ratified  by  9  additional  States.  It 
was  rejected  by  Rhode  Island.  By  its  own  terms  the  18th 
Amendment  became  effective  one  year  after  its  ratification, 
which  was  consummated  on  January  16,  1919,  and  therefore 
went  into  effect  on  January  16.  1920. 


Repeal  of  the  18th  Amendment  on  December  5,  1933,  was 
proclaimed  by/he  President  in  his  proclamation  of  Uuit  date, 
when  the  ratification  of  the  21st  Amendment  was  certified  by 
the  Acting  Secretary  of  State. 

11  The  Nineteenth  Amendment  was  proposed  by  resolution  of 
Congress  on  June  4,  1919.  It  was  declared  in  a  proclamation  of 
the  Secretary  of  State,  dated  August  26,  1920,  to  have  been  rati- 
fied by  36  States,  which  "constitute  three-fourths."  Subsequent 
records  of  the  National  Archives  show  that  the  19th  Amend- 
ment was  ratified  by  10  additional  States.  It  was  rejected  by 
Mississippi  and  Delaware. 

12  The  Twentieth  Amendment  was  proposed  by  resolution  of 
Congress  on  March  2,  1932.  It  was  declared  in  a  proclamation 
of  the  Secretary  of  State,  dated  February  6,  1933,  to  have  b*en 
ratified  by  39  States,  which  "constitute  more  than  the  requisite 
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President  whenever  the  right  of  choice  shall  have 
devolved  upon  them,  and  for  the  case  of  the  death 
of  any  of  tiie  persons  from  whom  the  Senate  may 
choose  a  Vice  President  whenever  the  right  of 
choice  .shall  have  devolved  upon  them. 

Sec.  5.  Sections  1  and  2  shall  take  effect  on  the 
15th  day  of  October  following  the  ratification  of 
this  article. 

Sec.  6.  This  article  shall  be  inoperative  unless  it 
shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  three-fourths  of 
the  several  States  within  seven  years  from  the  data 
of  its  submission. 

ARTICLE  XXI13 

Section  1.  The  eighteenth  article  of  amendment 
to  the  Constitution  of  the  United  States  is  hereby 
repealed. 

Sec.  2.  The  transportation  or  importation  into 
any  State,  Territory,  or  possession  of  the  United 
States  for  delivery  or  use  therein  of  intoxicating  li- 
quors, in  violation  of  the  laws  thereof,  is  hereby 
prohibited. 

Sec.  3.  This  article  shall  be  inoperative  unless  it 
shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  conventions  in  the  several  States, 
as  provided  in  the  Constitution,  within  seven  years 
from  the  date  of  the  submission  hereof  to  the 
States  by  the  Congress. 

ARTICLE  XXII14 

Section  1.  No  person  shall  be  elected  to  the  of- 
fice of  the  President  more  than  twice,  and  no  per- 
son who  has  held  the  office  of  President,  or  acted 


as  President,  for  more  than  two  years  of  a  term  to 
which  some  other  person  was  elected  President 
shall  be  elected  to  the  office  of  the  President  more 
than  once.  But  this  Article  shall  not  apply  to  any 
person  holding  the  office  of  President  when  this 
Article  was  proposed  by  the  Congress,  and  shall 
not  prevent  any  person  who  may  be  holding  the  of- 
fice of  President,  or  acting  as  President,  during  the 
term  within  which  this  Article  becomes  operative 
from  holding  the  office  of  President  or  acting  as 
President  during  the  remainder  of  such  term. 

Sec.  2.  This  article  shall  be  inoperative  unless  it 
shall  have  been  ratified  as  an  amendment  to  the 
Constitution  by  the  legislatures  of  three-fourths  of 
the  several  States  within  seven  years  from  the  date 
of  its  submission  to  the  States  by  the  Congress. 

ARTICLE  XXIII15 

Section  1.  The  District  constituting  the  seat  of 
Government  of  the  United  States  shall  appoint  in 
such  manner  as  the  Congress  may  direct: 

A  number  of  electors  of  President  and  Vice  Pres- 
ident equal  to  the  whole  number  of  Senators  and 
Representatives  in  Congress  to  which  the  District 
would  be  entitled  if  it  were  a  State,  but  in  no  event 
more  than  the  least  populous  State;  they  shall  be 
in  addition  to  those  appointed  by  the  States,  but 
they  shall  be  considered,  for  the  purposes  of  the 
election  of  President  and  Vice  President,  to  be 
electors  appointed  by  a  State;  and  they  shall  meet 
in  the  District  and  perform  such  duties  as  provided 
by  the  twelfth  article  of  amendment. 

Section  2.  The  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation. 


three-fourths."  Subsequent  records  of  the  National  Archives 
show  that  the  20th  Amendment  was  ratified  by  all  48  States  be- 
fore sections  1  and  2  became  effective  on  October  15, 1933.  The 
other  sections  of  the  amendment  became  effective  on  January 
23, 1933,  when  its  ratification  was  consummated  by  three- 
fourths  of  the  States. 

13  The  Twenty-first  Amendment  was  proposed  by  resolution 
of  Congress  on  February  20,  1933.  It  was  certified  in  a  procla- 
mation of  the  Acting  Secretary  of  State  dated  December  5, 1933, 
to  have  been  ratified  by  conventions  of  36  States,  which  "con- 
stitute the  requisite  three-fourths  of  the  whole  number  of 
States."  Subsequent  records  of  the  National  Archives  show  that 
the  21st  Amendment  was  ratified  by  2  additional  States.  It  was 
rejected  by  the  convention  of  South  Carolina.  North  Carolina 
voted  against  holding  a  convention. 


14  The  Twenty-second  Amendment  was  proposed  by  resolu- 
tion of  Congress  on  March  21,  1947.  Ratification  was  completed 
on  February  27,  1951,  when  the  thirty-sixth  State  (Minnesota) 
approved  the  amendment.  On  March  1,  1951,  the  Administrator 
of  General  Services  certified  that  "the  States  whose  Legisla- 
tures have  so  ratified  the  said  proposed  Amendment  constitute 
the  requisite  three-fourths  of  the  whole  number  of  States  in  the 
United  States".  Records  of  the  National  Archives  show  that  the 
22nd  Amendment  was  subsequently  ratified  by  5  additional 
States.  It  was  rejected  by  Oklahoma  and  Massachusetts. 

15  The  Twenty-third  Amendment  was  proposed  by  resolution 
of  Congress  on  June  17,  1960.  The  Administrator  of  General 
Services  certified  the  ratification  and  adoption  of  the  amend- 
ment by  three-fourths  of  the  States  on  April  3, 1961.  It  was  re- 
jected by  Arkansas. 
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ARTICLE  XXIV 

Section  1.  The  right  of  citizens  of  the  United 
States  to  vote  in  any  primary  or  other  election  for 
President  or  Vice  President,  for  electors  for  Presi- 
dent or  Vice  President,  or  for  Senator  or  Repre- 
sentative in  Congress,  shall  not  be  denied  or 
abridged  by  the  United  States  or  any  State  by  rea- 
son of  failure  to  pay  any  poll  tax  or  other  tax. 

Section  2.  The  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation. 

ARTICLE  XXV17 

Section  1.  In  case  of  the  removal  of  the  Presi- 
dent from  office  or  of  his  death  or  resignation,  the 
Vice  President  shall  become  President. 

Sec.  2.  Whenever  there  is  a  vacancy  in  the  office 
of  the  Vice  President,  the  President  shall  nominate 
a  Vice  President  who  shall  take  office  upon  confir- 
mation by  a  msyority  vote  of  both  Houses  of  Con- 
gress. 

Sec.  t3.  Whenever  the  President  transmits  to  the 
Preside;^  .fro  tempore  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives  his  writ- 
ten declaration  that  he  is  unable  to  discharge  the 
powers  and  duties  of  his  office,  and  until  he  trans- 
mits to  them  a  written  declaration  to  the  contrary, 
such  powers  and  duties  shall  be  discharged  by  the 
Vice  President  as  Acting  President. 

Sec.  4.  Whenever  the  Vice  President  and  a  major- 
ity of  either  the  principal  officers  of  the  executive 
departments  or  of  such  other  body  as  Congress 
may  by  law  provide,  transmit  to  the  President  pro 
tempore  of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives  their  written  declaration 
that  the  President  is  unable  to  discharge  the  pow- 


ers and  duties  of  his  office,  the  Vice  President  shall 
immediately  assume  the  powers  and  duties  of  the 
office  as  Acting  President. 

Thereafter,  when  the  President  transmits  to  the 
President  pro  tempore  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives  his  writ- 
ten declaration  that  no  inability  exists,  he  shall 
resume  the  powers  and  duties  of  his  office  unless 
the  Vice  President  and  a  majority  of  either  the 
principal  officers  of  the  executive  department  or  of 
such  other  body  as  Congress  may  by  law  provide, 
transmit  within  four  days  to  the  President  pro  tem- 
pore of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  their  written  declaration  that 
the  President  is  unable  to  discharge  the  powers 
and  duties  of  his  office.  Thereupon  Congress  shall 
decide  the  issue,  assembling  within  forty-eight 
hours  for  that  purpose  if  not  in  session.  If  the  Con- 
gress, within  twenty-one  days  after  receipt  of  the 
latter  written  declaration,  or,  if  Congress  is  not  in 
session,  within  twenty-one  days  after  Congress  is 
required  to  assemble,  determines  by  two-thirds 
vote  of  both  Houses  that  the  President  is  unable  to 
discharge  the  powers  and  duties  of  his  office,  the 
Vice  President  shall  continue  to  discharge  the 
same  as  Acting  President;  otherwise,  the  President 
shall  resume  the  powers  and  duties  of  his  office. 

1 8 

ARTICLE  XXVI 

Sec.  1.  The  right  of  citizens  of  the  United  States, 
who  are  eighteen  years  of  age  or  older,  to  vote 
shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of  age. 

Sec.  2.  The  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation. 


16  The  Twenty-fourth  Amendment  was  proposed  by  resolu- 
tion of  Congress  on  August  27,  1962.  It  was  declared  in  a  Proc- 
lamation of  the  Administrator  of  General  Services  dated  Febru- 
ary 4, 1964,  to  have  been  ratified  by  three-fourths  of  the  States. 
It  was  rejected  by  the  legislature  of  Mississippi  on  December 
20, 1962. 

17  The  Twenty-fifth  Amendment  to  the  Constitution  was  pro- 
posed by  the  Congress  on  July  6, 1965.  It  was  declared  in  a  cer- 
tificate of  the  Administrator  of  General  Services,  dated  Febru- 
ary 23,  1967,  to  have  been  ratified  by  the  legislatures  of  38  of 
the  50  States. 


Ratification  was  completed  on  February  10,  1967. 

The  amendment  was  subsequently  ratified  by  Connecticut, 
Montana,  South  Dakota,  Ohio,  Alabama,  North  Carolina,  Illinois, 
Texas,  and  Florida. 

18  The  Twenty-sixth  Amendment  was  proposed  by  resolution 
of  Congress  on  March  23, 1971.  It  was  declared  in  a  certificate 
of  the  Administrator  of  General  Services,  dated  July  5,  1971,  to 
have  been  ratified  by  the  legislatures  of  39  of  the  50  States. 

Ratification  was  completed  on  July  1, 1971. 

The  amendment  was  subsequently  ratified  by  Virginia,  Wyo- 
ming, and  Georgia. 
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...do  ordain  and  establish 


for  tl?e  UmjW  States  of  America. 
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PROPOSED  AMENDMENTS  TO  THE  CONSTITUTION 

NOT  RATIFIED  BY 


ince  1789,  in  addition  to  the  26  amendments  which  have  been  ratified  by  the  required  three- 
fourths  of  the  States,  six  other  amendments  have  been  submitted  to  the  States  but  have  not  been 
ratified  by  them.  The  text  of  these  amendments  follows. 
In  1789,  at  the  time  of  the  submission  of  the  Bill  of  Rights,  12  proposed  amendments  were  submit- 
ted to  the  States.  Of  these,  articles  III— XII  were  ratified  and  became  the  first  10  amendments  to  the 
Constitution.  Proposed  articles  I  and  II  were  not  ratified. 

Article  L  After  the  first  enumeration  required  by  the  first  article  of  the  Constitution,  there 
shall  be  one  Representative  for  every  thirty  thousand,  until  the  number  shall  amount  to  one 
hundred,  after  which  the  proportion  shall  be  so  regulated  by  Congress,  that  there  shall  be  not 
less  than  one  hundred  Representatives,  nor  less  than  one  Representative  for  every  forty  thou- 
sand persons,  until  the  number  of  Representatives  shall  amount  to  two  hundred;  after  which 
the  proportion  shall  be  so  regulated  by  Congress,  that  there  shall  not  be  less  than  two  hun- 
dred Representatives,  nor  more  than  one  Representative  for  every  fifty  thousand  persons. 

Article  II.  No  law  varying  the  compensation  for  the  services  of  the  Senators  and  Represen- 
tatives shall  take  effect,  until  an  election  of  Representatives  shall  have  intervened 

Thereafter,  in  the  2d  session  of  the  11th  Congress,  the  Congress  proposed  the  following  amendment 
to  the  Constitution  relating  to  acceptance  by  citizens  of  the  United  States  of  titles  of  nobility  from  any 
foreign  government. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled  (two-thirds  of  both  Houses  concurring),  That  the  following  section  be 
submitted  to  the  legislatures  of  the  several  states,  which,  when  ratified  by  the  legislatures  of 
three  fourths  of  the  states,  shall  be  valid  and  binding,  as  a  part  of  the  constitution  of  the 
United  States. 

If  any  citizen  of  the  United  States  shall  accept,  claim,  receive  or  retain  any  title  of  nobili- 
ty or  honour,  or  shall,  without  the  consent  of  Congress,  accept  and  retain  any  present,  pen- 
sion, office  or  emolument  of  any  kind  yifaitever,  from  any  emperor,  king,  prince  or  foreign 
power,  such  person  shall  cease  to  be  a  citizen  of  the  United  States,  and  shall  be  incapable  of 
holding  any  office  of  trust  or  profit  under  them,  or  either  of  them. 

During  the  second  session  of  the  36th  Congress  on  March  2,  1861,  the  following  proposed  amend- 
ment to  the  Constitution  protecting  slavery  was  signed  by  President  Buchanan.  It  is  interesting  to  note 
in  this  connection  that  this  is  the  only  proposed  amendment  to  the  Constitution  ever  signed  by  the 
President.  The  President's  signature  is  considered  unnecessary  because  of  the  constitutional  provision 
that  upon  the  concurrence  of  two-thirds  of  both  Houses  of  Congress  the  proposal  shall  be  submitted 
to  the  States  and  shall  be  ratified  by  three-fourths  of  the  States. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  the  following  article  be  proposed  to  the  Legislatures  of  the  several 
States  as  an  amendment  to  the  Constitution  of  the  United  States,  which,  when  ratified  by 
three-fourths  of  said  Legislatures,  shall  be  valid,  to  all  intents  and  purposes,  as  part  of  the 
said  Consititution,  viz: 

continued  on  page  52 


Source:  U.S.  Congress.  House.  The  Declaration  of  Independence  and  the  Constitution  of  the 
United  States  of  America.  H.  Doc.  96-143,  96th  Cong.,  1st  sess.,  1979. 
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From  the  Editor 

Three  articles  dealing  with  the  issue  of  constitutional  change  and  flexi- 
bility are  featured  in  the  fourth  issue  of  this  Constitution.  The  first, 
by  Professor  Frank  J.  Sorauf,  discusses  the  way  in  which  interest 
groups  bring  pivotal  cases  before  the  courts  in  pursuit  of  their  goals  of 
constitutional  reinterpretation.  Howard  N.  Meyer,  an  attorney,  looks  at  the 
Fourteenth  Amendment  as  a  case  of  constitutional  change.  He  discusses 
the  goals  of  its  framers  and  how  the  application  of  that  amendment 
changed  from  the  nineteenth  to  the  twentieth  centuries.  In  the  "Public  Fo- 
rum" section  of  the  magazine,  we  offer  a  debate  on  a  current  idea  for 
changing  the  Constitution:  a  constitutional  convention  to  propose  an 
amendment  requiring  a  balanced  budget.  Beginning  on  the  inside  front 
cover,  readers  can  find  the  texts  of  the  amendments  to  the  Constitution 
that  have  been  proposed  by  Congress  but  that  have  not  been  ratified  by 
the  states. 

Returning  to  the  history  of  the  Constitution,  Professor  Robert  A.  Rut- 
land tells  the  story  of  James  Madison's  central  role  in  the  crafting  and  the 
introduction  of  the  Virginia  Plan,  the  first  proposal  for  a  new  constitution, 
at  the  Federal  Convention  in  1787.  An  essay  and  bibliography  on  "Race 
and  Slavery  in  the  American  Constitutional  System,  1787-1865"  by  Profes- 
sor Don  E.  Fehrenbacher  appears  in  the  "For  the  Classroom"  section. 

The  Bicentennial  Gazette  features  Project  ,87,s  Network  of  Scholars. 
These  constitutional  specialists,  who  have  agreed  to  serve  as  consultants 
and  speakers  for  Bicentennial  programs,  are  listed  by  state.  We  trust  that 
this  roster,  as  well  as  the  rest  of  the  issue,  proves  useful  to  our  readers. 


Additions  and  Corrections: 

In  the  last  issue,  the  date  of  the  opening  of  the  Constitutional  Convention  on  page  8 
should  have  been  May,  1787. 

On  Page  50,  footnote  11  stated  that  neither  Delaware  nor  Mississippi  had  ratified  the  19th 
Amendment.  Mississippi  ratified  the  amendment  this  year,  on  March  22.  Delaware  had  rati- 
fied the  amendment  in  1923,  but  the  federal  government  had  no  official  record  of  the  ratifi- 
cation (possibly  because  the  original  letter  notifying  the  federal  government  of  the  ratifica- 
tion was  lost).  When  Mississippi  ratified  in  1984,  press  accounts  reflecting  official 
government  records  listed  Delaware  as  not  having  ratified.  In  response,  Delaware  forwarded 
official  notification  to  the  Offire  of  the  Federal  Register  at  the  National  Archives  so  that  the 
federal  government  records  were  corrected — 61  years  after  the  fact.  Delaware's  legislature 
approved  ratification  on  March  6, 1923.  The  governor  added  his  signature  on  March  12,  but, 
from  a  constitutional  point  of  view,  his  action  was  superfluous. 
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Winning  in  the  Courts:  Interest  Groups 
and  Coosfifyflooal  Change 

by  FRANK  J.  SORAUF 


|n  1924  the  Congress  proposed 
I  and  sent  to  the  states  a  constitu- 
itional  amendment  that  would 
have  authorized  it  to  regulate,  even 
outlaw,  goods  in  interstate  com- 
merce made  by  child  labor.  By  1930 
only  five  states  had  ratified  it.  Even 
with  the  impetus  of  the  depression 
and  Franklin  Roosevelt's  victories 
in  1932  and  1936,  only  28  of  the  48 
states,  eight  short  of  the  necessary 
36,  had  ratified  it  by  the  late  1930s.  A 
powerful  coalition  of  liberals,  orga- 
nized labor,  women's  groups,  and 
urban  reformers  could  not  break 
through  the  social,  religious,  and 
economic  conservatism  that  resist- 
ed the  amendment  in  much  of  the 
country. 

The  child  labor  amendment  had 
been  born  in  frustration.  Congress 
twice  passed  legislation  to  abolish 
the  movement  of  child-made  goods 
in  interstate  commerce,  and  twice 
the  Supreme  Court  had  struck 
down  the  statutes,  once  as  an  un- 
lawful use  of  Congress's  commerce 
power  and  once  as  an  improper  use 
of  its  power  to  tax  {Hammer  v. 
Dagenhart,  1918;  Bailey  v.  Drexel, 
1922).  The  second  of  those  deci- 
sions, in  fact,  came  only  two  years 
before  the  proposing  of  the  amend- 
ment. But  the  movement  that  was 
strong  enough  twice  to  pass  legisla- 
tion and  then  see  a  constitutional 
amendment  through  a  less  than  re- 
formist Congress  could  not  muster 
the  national  strength  and  the  ex- 
traordinary majorities  necessary  to 
amend  the  Constitution. 

In  the  end,  though,  it  made  little 
difference.  The  Supreme  Court  tak- 
eth  away,  but  the  Supreme  Court 
giveth  back.  As  a  part  of  the  Fair 
Labor  Standards  Act  of  1938,  the 
Congress  once  again  outlawed  the 
movement  of  goods  made  by  chil- 
dren. Three  years  later  the  Court 
upheld  the  entire  statute,  confer- 
ring  on  the  Congress  the  very  pow- 


ers that  a  national  movement  of 
impressive  strength  and  persis- 
tence could  not  (U.S.  v.  Darby, 
1941).  Included  in  the  opinion  of 
the  meyority  in  Darby  was,  more- 
over, a  renunciation  of  the  very 
decision  that  had  led  to  the  amend- 
ment in  the  first  place: 

The  conclusion  is  inescapable 
that  Hammer  v.  Dayenhart  was  a 
departure  from  the  principles 
which  have  prevailed  in  the  intor- 
pretalion  of  the  Commerce 
Clause  both  before  and  since  the 
decision  and  that  such  vitality  as 
a  precedent,  as  it  then  had,  has 
long  since  been  exhausted.  It 
should  be  and  now  is  overruled. 
Observers  of  constitutional  politics 
could  draw  only  some  very  familiar 
conclusions.  Given  the  difliculty  of 
the  process  of  formal  amendment, 
constitutional  change  falls  largely 
to  the  Supreme  Court.  Moreover,  in 
the  Court  one  doesn't  need  mass 
movements  or  extraordinary  major- 
ities, but  merely  a  suitable  case, 
sympathetic  justices,  and  a  bit  of 
strategic  skill  or  luck. 

Such  lessons  have  not  been  lost 
on  American  interest  groups.  They 
have  pursued  the  goals  of  constitu- 
tional change  in  the  courts  with 
increasing  vigor  and  effectiveness 
in  the  last  forty  years.  The  trend  has 
been  especially  marked  among 
groups  fighting  for  individual  rights 
or  equality  of  treatment.  The  Na- 
tional Association  for  the  Advance- 
ment of  Colored  People  [NAACP] 
and  the  American  Civil  Liberties 
Union  [ACLU]  have  indeed  come  to 
symbolize  the  rise  of  group  litiga- 
tion for  constitutional  goals. 

L  Finding  the  Right  Question 
for  the  Answer 

Two  key  words — "cases"  and 
"controversies" — dot  the  convolut- 
ed phrases  in  Article  Three  of  the 
Constitution. 
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Th>  judicial  power  shall  ex- 
tend to  ail  cases,  in  law  and  equi- 
ty, arising  binder  this-  Constitu- 
tion, the  laws  of  the  United 
States,  and  treaties  made,  or 
whici'4  shall  be  made,  under  iheir 
authority   to  fili  casos  affecting 
ambassar.  3rs,  other  public  minis- 
ters and  rronsu?;?;  ...to  controvert 
sie&  to  which  -iSte  United  States 
shall     o  party;  :o  controversies 
betwe^i;  iwo  or  more  states.... 
The  Supresre  Court  has  always  in- 
te;prett  *  iiiem  te-  mean  that  it  and 
the  other  federal  courts  would  de- 
cide only  genuinely  adversary  cases 
in  whteh  the  parties  had  real  and 
opposing  interests.  In  other  words, 
there  must  be,  as  the  titles  of  eases 
suggest,  someone  against  someone 
else — thus,  no  opinions  about  "pos- 
sible" legality  or  constitutionality, 
no  hypothetical  questions,  no  an- 
swers to  "let's  suppose"  questions. 
The  federai  courts,  therefore,  de- 
cide constitutional  issues  only 
when  they  are  embedded  in  con- 
flicts which  the  combatants  bring 
to  them. 

If  there  in  no  legitimate  "case",  of 
course,  an  issue  never  comes  to  the 
Supreme  Court.  The  Court  never 
settled  the  constitutionality  of  the 
Alien  and  Sedition  Acts  because  the 
Jeffersonians  repealed  them  before 
a  conviction  under  them  could 
reach  the  Supreme  Court.  Other 
issues  have  come  tardily  to  the 
Court.  The  Supreme  Court  had  no 
occasion  to  rule  on  the  constitu- 
tionality of  the  1940  Smith  Act— 
which  made  it  a  crime  to  urge, 
advocate,  or  teach  the  overthrow  of 
the  United  States — until  leaders  of 
the  American  Communis'  party 
were  convicted  under  the  statute 
and  appealed  their  conviction  to 
the  Court  in  1951. 

So,  while  the  Supreme  Court  pro- 
vides the  constitutional  answers,  it 
b  the  litigants  who  ask  the  ques- 
ts Constitution 


"Our  common  schools  as  they  are  and  as  they  may  be,"  by  Thomas  Nasi.  Harper's  Weekly,  February  26, 1870.  Library  ol  Congress. 
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Full  and  early  sponsorship  of  a  case  permits  a  litigating  group  the  wid- 
est opportunity  for  strategic  pin."  and  interaction  with  the  courts. 


tions.  In  a  real  sense  they  control 
the  Court's  agenda,  for  while  the 
justices  can  pick  among  the  cases 
they  are  asked  decide,  they  can- 
not reach  beyond  them.  For  this 
reason  the  Court  is  often  described 
as  a  passive  body,  the  prisoner  of 
both  the  issues  and  the  factual  set- 
tings others  bring  to  it. 

In  setting  the  judicial  agenda,  liti- 
gating groups  have  two  tasks:  to 
convince  the  Court  to  take  the?  case, 


and  then  to  convince  it  to  decide  it 
"favorably."  The  first  of  the  tasks  is 
often  more  difficult,  for  the  Su- 
preme Court,  in  exercising  its  enor- 
mous discretion  to  pick  and  choose 
its  cases,  takes  fewer  than  one  in 
ten  of  those  cases  pressed  upon  it. 
Some  of  those  cases — those  on  "ap- 
peal"— must  be  heard  and  decided, 
but  in  its  much  larger  "certiorari" 
jurisdiction,  federal  statutes  permit 
the  Court  to  take  what  cases  it 


The  Labor  Herald,  July,  1922,  on  the  Supreme  Court  decision  striking  down  federal  legislation  prohibiting  *MJd 
labor  in  interstate  commerce.  Library  of  Congress. 


wishes.  (It  is,  therefore,  very  often 
pure  bluster  for  disappointed  liti- 
gants to  threaten  to  "take  this  case 
all  the  way  to  the  Supreme  Court.") 
The  "case"  then  is  the  vehicle  of 
litigating  groups,  and  their  relation- 
ship to  it  differs  widely.  At  the 
maximum,  a  group  may  have  orga- 
nized all  aspects  of  a  case  from  the 
beginning— picking  plaintiffs,  pro- 
viding lawyers,  setting  strategies, 
and  paying  costs.  The  NAACP,  for 
example,  sponsored  all  five  deseg- 
regation cases  that  reached  the  Su- 
preme Court  in  1952  as  Brown  v. 
Board  of  Education  ofTopeka.  But 
at  the  other  extreme,  a  group  may 
do  no  more  than  enter  an  existing 
case  with  a  brie?  as  a  friend  of  the 
court,  an  "amicus  curiae".  (In  Allan 
Bakke's  celebrated  challenge  to  the 
constitutionality  of  affirmative  ac- 
tion programs,  a  record  total  of  116 
organizations  filed  58  amicus  briefs; 
University  of  California  v.  Bakke, 
1978.)  In  between  those  two  ex- 
tremes lies  an  almost  infinite  vari- 
ety of  litigating  roles.  A  group  may 
"adopt"  an  existing  case  for  its  ap- 
peal to  the  Supreme  Court  in  order 
to  assure  the  best  possible  legal 
argument,  for  example,  or  it  may 
advise  the  lawyers  and  plaintiffs  in 
a  case  without  assuming  full  re- 
sponsibility for  it. 

While  entry  into  a  case  as  an 
amicus  curiae  permits  the  group 
only  a  written  legal  argument,  the 
more  extensive  roles  allow  it  to  set 
the  higher  strategies  of  litigation. 
Full  and  early  sponsorship  of  a  case 
often  permits  the  group  to  choose 
between  federal  and  state  courts,  to 
select  the  plaintiffs  in  the  case,  to 
frame  the  facts  and  recruit  expert 
testimony,  to  decide  on  the  direc- 
tion of  the  legal  argument,  and  to 
provide  the  legal  and  organizational 
talent  to  carry  the  enterprise  for- 
ward. In  short,  the  greater  the  role 
in  the  case,  the  greater  the  opportu- 
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nity  for  strategic  play  and  interac- 
tion with  the  courts. 

Consider  the  NAACP  and  the  Su- 
preme Court  as  they  approached 
the  deciding  of  the  desegregation 
cases  between  1952  and  1955.  The 
Court  had  already  signalled  its  im- 
patience with  segregation  by  con- 
struing the  prevailing  "separate  but 
equal"  doctrine  very  literally.  Texas 
had  created  a  separate  law  school 
for  blacks,  but  the  Court  found,  not 
surprisingly,  that  it  lacked  the  repu- 
tation, quality  of  faculty,  and  influ- 
ential alumni  (!)  of  the  established 
law  school  at  the  University  of  Tex- 
as (Sweatt  v.  Painter,  1950).  So,  if 
the  separate  schools  were  not 
equal,  integration  was  the  alterna- 
tive. Yet  the  "separate  but  equal" 
doctrine  (Plessy  v.  Ferguson,  1896) 
still  stood,  and  it  was  that  nine- 
teenth-century doctrine  itself  that 
was  anathema  to  the  NAACP. 

It  was  easy  for  the  NAACP  to 
seize  the  moment.  It  had  brought 
that  Texas  case  to  the  Court,  just  as 
it  had  brought  a  similar  test  of 
Oklahoma's  segregated  graduate 
study.  Its  New  York  legal  staff, 
headed  by  Thurgood  Marshall,  and 
its  network  of  cooperating  attor- 
neys in  the  states  were  in  touch 
wV.h  local  NAACP  chapters  and  lo- 
cal controversies  over  black  ele- 
mentary and  secondary  education. 
Its  desegregation  cases  in  Kansas, 
Delaware,  Virginia,  South  Carolina, 
and  the  District  of  Columbia  were 
simply  the  next  leg  of  a  journey 
well  under  way.  Those  five  cases, 
moreover,  bore  the  unmistakeable 
marks  of  NAACP  sponsorship.  The 
arguments  of  the  lawyers  in  charge 


of  each  case  had  been  sharpened  in 
the  usual  NAACP  rehearsals  at  the 
Howard  Law  School.  All  cases  also 
used  the  same  expert  testimony  to 
show  the  effects  of  segregation  or: 
the  self-esteem  of  black  children. 
(The  experts,  though,  did  differ 
from  case  to  case;  the  best  known 
of  them,  Kenneth  Claik,  testified  in 
only  two  of  the  five  cases.) 

At  the  same  time,  however,  the 
NAACP  was  able  to  prt  /ont  the 
Supreme  Court  with  a  useful  diver- 
sity of  findings  and  arguments. 
Three  of  the  cases  depicted  dis- 
tinctly inferior  black  schools,  but 
the  trial  judge  in  ihe  Kansas  case 
found  the  separate  School  systems 
substantially  equal.  In  the  D.C.  case 
the  black  plaintiffs  had  not  even 
bothered  to  allege  any  disparities, 
preferring  the  more  aggressive  ar- 
gument that  segregation  per  se  was 
uncoastitutional.  In  these  latter  two 
cases,  in  other  words,  relief  for  the 
black  plaintiffs  was  possible  only  if 
the  Supreme  Court  were  to  over- 
turn the  "separate  but  equal"  doc- 
trine, which  it  did. 

II.  The  Group  Ro!o:  How  Strong 
the  Trend? 

One  set  of  cases,  no  matter  how 
celebrated,  does  not  make  a  trend 
or  movement.  Just  how  common  is 
group  participation  in  constitution- 
al litigation,  and  when  indeed  did  it 
begin?  Certainly  it  began  well  be- 
fore the  American  public  became 
aware  of  it.  Clement  Vose,  for  ex- 
ample, has  described  the  work  of 
the  National  Consumers'  League  in 
defending  wage  and  hour  legisla- 
tion in  American  courts  as  early  as 
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1C07.  (The  group  strategy  then  was 
the  reverse  of  today's;  legislatures 
were  willing  to  pass  maximum  hour 
ai\d  minimum  wage  laws,  but  such 
legislation  needed  the  most  persua- 
sive defense  to  survive  challenges 
in  more  conservative  courts.)  It 
was,  in  fact,  Florence  Kelley  and 
Josephine  Goldmark  of  the  League 
who  recruited  the  Boston  attorney 
Louis-  Brandeis  (Miss  Goldmark's 
brother-in-law)  to  argue  the  cause 
of  the  state  legislation.  With  him 
they  fashioned  the  detailed,  factual 
brief  that  came  to  bear  his  name. 
After  Brandeis's  appointment  to  the 
Supreme  Court,  the  resourceful 
Kelley  and  Goldmark  found  a  young 
Felix  Frankfurter  to  take  up  some 
of  his  work. 

Whatever  the  past  of  group  litiga- 
tion, there  is  every  reason  to  think 
it  has  increased  over  the  last  gener- 
ation or  two.  Examining  all  non- 
commercial cases  that  came  to  the 
Supreme  Court  from  1928  to  1980, 
Karen  O'Connor  and  Lee  Epstein 
find  that  the  percentage  of  cases 
with  amicus  curiae  briefs  has  risen 
sharply  from  less  than  two  percent 
of  the  cases  between  1928  and  1940 
to  more  than  53  percent  from  1970 
to  1980.  That  latter  percentage,  how- 
ever, masks  variations  in  the  rates 
of  amici  in  specific  kinds  of  non- 
commercial cases.  They  are  at  two- 
thirds  or  above  for  cases  of  race  or 
sex  discrimination,  for  example, 
but  only  37  percent  in  criminal  cas- 
es. 

As  useful  as  those  data  are,  they 
leave  some  questions  unanswered. 
They  don't  specify  the  rate  of  ami- 
cus participation  in  commercial 
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cases;  by  the  accounts  of  all  observ- 
ers, it  is  far  lower.  They  also  don't 
separate  constitutional  litigation 
from  the  total  load  of  the  Court; 
observers,  though,  would  expect 
amici  to  be  more  common  in  cases 
hinging  on  the  Constitution.  Finally, 
these  data  on  amici  record  the 
growth  of  only  the  least  important 
of  group  roles. 

For  a  fuller  picture  of  group  in- 
volvement one  focuses  on  a  single 
area  of  constitutional  litigation,  the 
establishment  of  religion  clause,  for 
example.  Between  1951  and  1971,  a 
total  of  sixty-seven  cases  raising 
constitutional  issues  of  the  separa- 
tion of  church  and  stat/  *ched 
the  U.S.  Supreme  Court;  t:  >  .  jrderal 
courts  of  appeal,  or  the  highest 
courts  of  the  states.  Twelve  of  them 
involved  publicly  supported  bus 
rides  for  pupils  of  religious  schools, 
and  ten  resulted  from  prayer  or 
Bible-reading  in  the  public  schools. 
Others  grew  out  of  a  wide  variety  of 
disputes — tax  exemptions  for  reli- 
gious property,  public  support  for 
religious  schools  and  hospitals,  and 
a  cross  in  a  public  park  among 
them. 

As  that  total  of  sixty-seven  cases 
suggests,  the  fifties  and  sixties  were 
the  period  in  which  the  meaning  of 
the  "no  establishment"  clause  was 
first  developed  systematically.  By 
the  most  generous  count,  the  Su- 
preme Court  had  decided  only  four 
church-state  cases  in  the  160  years 
before  1950.  In  just  the  next  two 
decades,  it  decided  ten. 

Stationed  in  the  middle  of  this 
swirl  of  constitutional  litigation 
were  three  national  groups:  the 
American  Civil  Liberties  Union 
[ACLU],  the  American  Jewish  Con- 
gress [AJC],  and  Americans  United 
for  Separation  of  Church  and  State 
[AU].  The  first  came  to  separation- 
ism  from  secular  humanism,  the 
second  from  reform  Judaism,  and 
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the  third  from  conservative  Protes- 
tantism. Individually  or  in  alliance 
they  participated  in  fifty-one  of  the 
sixty-seven  cases  (76  percent),  and 
at  least  one  had  a  role  in  all  ten 
cases  that  the  Supreme  Court  de- 
cided. 

Despite  the  different  sources  of 
their  separationisnt,  the  ihree 
groups  divided  only  once  in  these 
sixty-seven  cases — a  case  on  tax 
exemptions  for  property  owned  by 
religious  groups.  The  ACLU  op- 
posed all  such  exemptions,  but  AU 
favored  them  if  the  property  was 
used  for  religious  purposes;  the 
AJC  was  divided  internally  and 
therefore  silent.  Both  AU  and  the 
AJC  drew  membership  support 
from  religious  congregations;  the 
ACLU  did  not.  In  truth,  differences 
over  the  meaning  of  separation  did 
surface  in  another  issue:  the  hiring 
of  Roman  Catholic  nuns  as  teachers 
in  public  schools.  AU  opposed  it 
per  st?;  the  other  two  groups  op- 
posed it  only  if  the  nuns  engaged  in 
religious  teaching  or  proselyting. 
Their  differences  were  at  least  one 
reason  why  the  issue  was  never 
brought  to  the  Supreme  Court. 

Cooperation  among  the  three 
groups  was  much  more  seriously 
impeded  by  their  conflicting  goals 
for  constitutional  litigation.  For  the 
AJC  they  were  scrupulously  legal: 
favorable  judicial  precedents  and 
thus  influence  over  the  direction  of 
constitutional  development.  The 
national  organization  of  the  ACLU 
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agreed;  its  litigation  guide  ex- 
plained: 

The  ACLU  cannot  take  every 
case  where  there  is  a  civil  liber- 
ties question  being  raised.  Rath- 
er, it  should  direct  its  efforts  to 
cases  which  have  some  reason- 
able promise  of  having  broad  im- 
pact on  other  cases.  Thus,  it  is 
always  appropriate  to  take  a  case 
which  offers  the  possibility  of 
establishing  new  civil  liberties 
precedents  which  will  control 
other  cases. 
But     eal  ACLU  affiliates  and  the 
locai  chapters  of  AU  frequently 
wanted  to  press  litigation  for  sheer 
vindication  of  their  separationist 
position.  Moreover,  litigation  often 
offered  organization-building  possi- 
bilities. Local  publicity  and  fund- 
raising  benefitted  from  participa- 
tion in  a  deeply-felt  crusade  in  the 
courts.  The  result  was  litigation  and 
appe^<  of  litigation  that  the  AJC 
conquered  reckless  and  even  irre- 
sponsible. 

Despite  different  go^ls  and  phi- 
losophies, the  three  separation^ 
groups  worked  cooperatively  in 
many  cases  and  shared  a  collective 
wisdom  about  strategies  in  them. 
They  certainly  agreed  on  the  wis- 
dom of  entering  a  case  as  soon  as 
possible.  In  these  sixty-seven  cases, 
one  or  more  of  the  groups  were 
sponsors — "present  at  the  cre- 
ation', as  it  were — in  twenty  and 
something  more  than  amici  in  an- 
other twenty-one.  They  preferred 
plaintiffs  who  came  to  their  separa- 
tionist position  from  religious  con- 
viction, who  were  stable  members 
of  the  community,  and  who  pre- 
ferred anonymity  to  publicity.  In- 
creasingly they  came  to  prefer 
bringing  their  cases  in  federal 
courts,  because  they  usually  provid- 
ed a  speedie1*  and  less  costly  route 
to  the  Supreme  Court  than  state 
courts  and  because  their  judges 
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were  more  sympathetic  to  separa- 
tionist  arguments  and  more  willing 
to  let  the  plaintiffs  build  a  full  factu- 
al record. 

The  most  challenging  moments 
for  these  three  groups — for  all  liti- 
gating groups — involved  the 
grander  strategies.  Ought  an  issue 
to  be  taken  to  the  Supreme  Court  in 
the  first  place?  To  risk  losing  a  case 
is  to  risk  a  greater  loss:  an  unfavor- 
able precedent  that  decides  other 
cases.  What  ought  a  group  to  do 
about  an  unfavorable  precedent, 
such  as  the  Courts  decision  from 
the  1940s  permitting  public  funding 
for  transportation  to  religious 
schools?  Attack  it  or  work  around 
it?  Despite  some  reservation  from 
AU,  the  groups  chose  the  latter 
course,  attacking  bus  rides  instead 
in  those  states — Wisconsin,  Ore- 
gon, and  Hawaii,  for  instance — 
where  the  state  constitutions  erect- 
ed higher  walls  of  seDaration. 

Such  strategy  •  hes  also  the 
pacing,  timing,  a ::•»■:  • jquencing  of 
issues.  In  the  words  of  a  short-lived 
agreement  among  the  ACLU,  AU, 
and  AJC: 

It  would  be  desirable  if  the 
next  case  to  come  to  the  Su- 
preme Court  dealing  with  aid  to 
sectarian  schools  showed  a  sub- 
stantially higher  degree  of  aid 
than  busses  down  the  road  to  full 
aid.  Our  best  chance  of  turning  it 
away  from  that  road  is  to  pose  an 
issue  requiring  a  large  step  or 
none. 

The  most  skillful  litigation  groups, 
in  other  words,  play  something  of  a 
constitutional  chess  game,  trying 
always  to  limit  the  options  or  force 
the  moves  of  the  Court. 

However,  not  even  three  pur- 
poseful, national  groups  can  con- 
trol an  entire  universe  of  constitu- 
tional litigation.  Some  cases  emerge 
and  are  decided  too  rapidly  for 
group  intervention.  The  challenge 
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of  the  Louisiana  Teachers  Associa- 
tion to  the  state's  aid  to  parochial 
schools  in  1970  was  filed  on  Sep- 
tember 8  In.  local  court,  removed 
to  the  state  supreme  court,  and 
then  argued  before  that  court  on 
September  25.  More  cften,  local 
groups  or  individuals  •  '  ;  lv:  >..  -.  :i- 
ceived  litigation  and  ;;  *  be 
talked  out  of  it.  The  of 
Madalyn  Murray  0'K?.?-r  :,  « tf-ri.es 
of  cases  in  point.  He*  ■  :  '<y  and 
combative  style,  her  dt1:  .  riot  to 
have  co-plaintiffs,  her  aes  co  orga- 
nized atheism,  and  her  insistence 
on  dominating  her  cases  all  made 
her  an  unacceptable  collaborator. 
(She  also  considered  the  ACLU,  AU, 
and  AJC  unacceptable  allies.)  More- 
over, the  quality  of  the  legal  work 
and  the  records  of  fact  in  her  cases 
were  at  best  unpredictable. 

There  is,  of  course,  another  side 
to  all  this  church-state  litigation: 
the  groups  that  seek  some  f~?;Ti  of 
government  support  for  religion 
(the  "accommodationists").  Since 
the  Roman  Catholic  church  operat- 
ed the  vast  majority  of  religious 
schools  in  the  country,  the  chief 
organization  on  t'  .e  "other"  side 
was  the  arm  of  the  Catholic  bish- 
ops, the  U.S.  Catholic  Conference. 
However,  the  structure  of  church- 
state  litigation  inevitably  cast  some 
hapless  school  board,  fogislature,  or 
other  public  authority  in  the  role  of 
defe-  iant,  rather  than  the  Catholic 
Conft5  ;nce  or  another  "accommo- 
dationist"  group.  The  Catholic  Con- 
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ference  had  to  create  a  place  for 
itself  in  the  cases  as  a  codefendant, 
an  intervening  defendant,  or  an  in- 
formal partner  or  advisor  to  the 
defendants.  It  is  rarely  easy,  in  oth- 
er words,  to  translate  adversarial 
group  conflict  into  adversarial  liti- 
gation. 

IJT  The  ingredients  of  Group 
Success 

How  is  it  tU*t  grout'  litigation  of 
constitutional  issues  *  s  flour- 
ished? In  feci  because  <he  Supreme 
Court  has  b*?&:ti4  h.  A><  'he  NAACP 
worked  ic  r.f^v  ^  ». x  0f  ^e  de_ 
segregate ^  <  • . eiie  South,  a 
number  of  c  J  :  retaliated.  Virginia 
charged  the  organization's  lawyers 
under  old  laws  making  barratry 
(the  exciting  or  encouraging  of  liti- 
gation) a  crime.  In  the  final  resolu- 
tion of  the  case,  the  U.S.  Supreme 
Court  ruled  that  the  activities  of  the 
NAACP  were-  forms  of  political  ac- 
tivity protected  by  the  First  Amend- 
ment and  thus  not  subject  to  Virgin- 
ia's law  (NAACP  v.  Button,  1963). 
Wrote  Justice  Brennan: 

In  the  context  of  NAACP  ob- 
,i>ntfves,  litigation  is  not  a  tech- 
nique of  resolving  private  differ- 
ences; it  is  a  means  for  achieving 
che  lawful  objectives  of  equal 
treatment  by  all  government,  fed- 
eral, state,  and  local,  for  the 
members  of  the  Negro  communi- 
ty in  this  country.  It  is  thus  a  form 
of  political  expression.  Groups 
which  find  themselves  unable  to 
achieve  their  objectives  through 
the  ballot  frequently  turn  to  the 
courts. 

Although  the  1963  decision  came 
well  after  the  growth  of  litigating 
groups,  it  protected  their  gains. 

Group  litigation  flourishes  also 
because  the  groups  are  good  at  it. 
Not  many  plaintiffs  command  the 
legal  expertise  and  experience  that 
Thurgood  Marshall  and  Leo  Pfeffer 
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Litigating  groups  have  helped  cre- 
ate public  avpectations  that  the 
courts  should  and  will  be  active, 
unabashed,  agents  of  constitu- 
tional change. 


exemplify.  Pfeffer,  of  the  American 
Jewish  Congress,  was  not  only  the 
most  experienced  advocate  in 
church-state  law,  but  a  rruyor  schol- 
ar in  the  field  as  well.  Interest 
groups  as  well  have  the  persistence, 
Ne  memory,  and  the  long-range 

jw  that  enable  them  to  see  be- 
yond the  immediate  case  or  inci- 
dent. They  also  have  the  resources 
for  litigation.  It  is  not  that  they  are 
wealthy.  They  are  not,  but  their 
resources  are  at  the  disposal  of 
constitutional  litigation,  and  those 
of  most  wealthy  Americans  are  not. 
To  take  a  major  case  to  the  Su- 
preme Court  may  require  a  cash 
outlay  well  into  six  figures.  The 
central  question  is  not  whether  a 
litigant  is  able  to  pay,  but  whether 
he,  she,  or  it  is  willing  ft*  pay. 

Perhaps  the  greatest  asset  of  the 
litigating  group  is  the  trust  of  the 
courts,  born  both  of  respect  and  of 
need.  Since  groups  develop  better 
records  of  fact  and  make  better 
legal  arguments  than  do  individual 
plaintiffs,  the  courts  depend  greatly 
on  them,  especially  in  constitution- 
al cases.  That  fact  probabiy  ac- 
counts to  a  great  extent  for  the 
success  of  litigating  groups  in  get- 
ting their  cases  into  the  Supreme 
Court.  Courts  also  know  that 
groups  will  pay  attention  to  the 
cues  they  give.  When  some  justices 
of  the  Supreme  Court  became  con- 
vinced that  they  had  erred  in  per- 
mitting local  school  districts  to 
force  young  Jehovah's  Witnesses  to 
salute  the  flag  and  indicated  so  in  a 
footnote  in  a  later  case  (Jones  v. 
Opelika,  1942)  they  must  surely 
have  been  confident  that  lawyers 
for  the  Witnesses  would  read  the 
footnote  and  act  on  it. 

IV.  Group  Litigation  in  the 
Eighties 

The  group  role  in  constitutional 
litfgutvon  continues  to  expand.  In 
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part  its  growth  reflects  the  increas- 
ing mobilization  of  interests,  the 
explosion  of  group  politics,  in 
American  political  life.  In  part,  too, 
it  reflects  the  expanding  agenda  of 
American  politics.  Issues  such  as 
those  of  the  environment,  equality 
for  women,  abortion,  and  freedom 
of  sexual  preference  have  only  late- 
ly become  dominant,  and  each  has 
brought  new  groups  into  litigation. 
As  a  consequence,  group  activity 
er\joys  a  support  and  respectability 
it  never  did  in  earlier  decades.  The 
Ford  Foundation,  for  instance,  has 
made  substantial  grants  to  several 
groups  litigating  cases  on  women's 
rights. 

Explanations  for  the  growth  of 
the  group  role,  however,  cannot  ig- 
nore the  increasing  willingness  of 
the  courts  themselves  to  be  agents 
of  constitutional  change.  That  will- 
ingness, even  eagerness,  to  seize 
and  decide  controversial  issues,  to 
use  the  judicial  power  actively,  in- 
evitably encourages  constitutional 
litigation.  Judicial  "activism"  means 
easier  access  to  the  courts  and  a 
greater  likelihood  that  judges  will 
address  the  policy  concerns  of  liti- 
gants. Innovating  judges  thus  at- 
tract innovating  litigants. 

Group  litigation  today  is  expand- 
ing in  another  significant  way.  It 
combines  the  more  conventional 
litigating  of  constitute  :nal  ques- 
tions with  litigation  based  on  legis- 
lation. The  1970s  especially  saw  the 
growth  of  rights  and  statuses  in 
congressional  legislation.  So,  while 
women's  groups  continue  to  legis- 
late under  the  "equal  protection" 
clause  of  the  Fourteenth  Amend- 
ment, they  also  litigate  under  the 
sections  of  the  Civil  Rights  Act  for- 
bidding discrimination  because  of 
sex.  Groups  such  as  the  environ- 
mentalists, moreover,  have  virtually 
no  constitutional  bases  for  their 
claims;  of  necessity  they  are  largely 
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limited  to  litigating  statutory  issues. 

In  their  pursuit  of  constitutional 
goals,  some  groups  succeed  and 
some  do  not.  Their  litigation,  how- 
ever, does  have  an  important  and 
inevitable  consequence  beyond 
their  individual  goals:  it  alters  the 
very  judicial  process  it  seeks  to 
influence.  Litigating  groups  have 
helped  create  public  expectations 
that  courts  should  and  will  be  ac- 
tive, unabashed  agents  of  constitu- 
tional change.  They  fuel  the  very 
judicial  activism  they  reflect,  Their 
skill  in  litigating  also  increases  the 
pace  of  litigation,  bringing  one  diffi- 
cult question  after  another  to  the 
courts,  especially  to  the  U.S.  Su- 
pv»\Tie  Court.  By  bringing  the  courts 
moro  often  into  policy  disputes, 
th'  leave  them  more  and  more 
vulnerable  to  the  displeasure  of  los- 
ers in  the  disputes.  In  short,  now 
that  the  struggle  and  competiiion 
among  groups  over  public  policy 
has  come  to  the  courts,  neither  the 
groups  nor  the  cour  .s  will  ever  be 
the  same  again.  Nor  will  *i:e  Consti- 
tution. 
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|n  1983,  when  Congress  estab- 
ilished  a  Commission  on  the  Bi- 
ll centennial  of  the  Constitution,  it 
observed  that  the  document  set 
forth  the  "inalienable  rights,  and 
the  vimeless  principles  of  individual 
liberty  and  responsibility,  and 
e  y  tality  before  the  law."  This  was 
not  always  so.  The  concepts  of  "wn- 
alienable  rights"  and  "equality" 
were  indeed  proclaimed  by  the 
Declaration  of  Independence  of 
July  4,  1776  but  they  were  not  in  the 
Constitution  of  September  17,  2787. 
The  Constitution's  Preamble  an- 
nounced a  purpose  to  "secure  the 
Blessings  of  Liberty,"  but  the  six 
Articles  that  followed  gave  little 
specific  security.  In  1791,  the  new- 
ly-ratified Bill  of  Rights  began  to 
close  the  gap  between  the  Declara- 
tion and  the  Constitution.  However, 
the  establishment  of  liberty  on  a 
national  scale,  and  the  very  idea  of 
equality  before  the  law,  did  not 
achieve  constitutional  status  until 
the  Fourteenth  Amendment  was 
ratified  in  1868,  the  product  of  an 
agonizing  civil  war. 

Abraham  Lincoln,  in  his  speech 
at  Gettysburg  in  1863,  made  the 
clearest  call  for  the  changes 
wrought  by  the  Fourteenth  Amend- 
ment. Recalling  the  establishment 
of  <  nation  in  1776,  "conceived 
in  .  a-y"  and  dedicated  l"*  equali- 
ty, hfN  pointed  to  the  'unfinished 
work"  we  had  to  do:  ta  s*v.  to  it  that 
the  nation  "shall  .nave  ~  new  birth 
of  freedom."  Becstfisc  of  its  elo- 
quence and  brevity,  the  Gettysburg 
address  has  been  memorized  and 
recited  by  innumerable  school  chil- 
dren, and  often  quoted  by  politi- 
cians of  every  party.  But  rarely  does 
anyone  think  about  when  and  how 
the  "new  birth  "  Lincoln  called  for 
took  pterx*. 

*A11  Men  are  Created  Equal' 
Lincoln  took  the  self-evident 
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truths  of  the  Declaration  of  Inde- 
pendence seriously.  In  debating 
with  Stephen  Douglas,  he  said  he 
had  never  embraced  a  political  idea 
that  did  not  spring  from  the  Decla- 
ration. In  his  notable  Cooper  Union 
speech,  he  said  that  the  Union  of 
the  States  into  a  Nation  dated  not 
from  the  Constitution,  but  from 
1776.  Lincoln  had  defended  Jeffer- 
son's generation  for  failure  to  take 
action  in  their  own  days  to  see  to 
the  equality  they  had  pledged: 
The  assertion  that  'all  men 
are  created  equal'  was  of  no 
practical  use  in  effecting  our 
separation  from  Great  Britain; 
and  it  was  placed  in  the  Decla- 
ration not  for  that,  but  for  fu- 
ture use.  [emphasis  added] 
The  lasting  promise  of  the  Declara- 
tion, Lincoln  had  said  on  another 
occasion,  was  that  "in  due  time  the 
weight  would  be  lifted  from  the 
shoulders  of  all  men,  and  that  all 
should  have  an  equal  chance."  The 
key  to  that  idea  was  in  the  words: 
"in  due  time." 

From  the  very  outset  of  their 
movement  some  thirty  years  be- 
fore, all  who  advocated  the  aboli- 
tion of  slavery  included  in  their 
pronouncements  the  "created 
equal"  passage  of  the  Declaration. 
Some  denounced  the  Constitution 
as  a  betrayal,  a  "covenant  with 
death,"  to  use  William  Lloyd  Garri- 
son's phrase.  Pragmatism  motivat- 
ed others  to  assert  that  the  Bill  of 
Rights  of  1791  had  implanted  the 
ideas  of  1776  into  the  document  of 
1787.  James  G.  Birney,  the  Liberty 
Party  candidate  for  President  in 
1844,  argued  that  the  Fifth  Amend- 
ment forbidding  deprivation  of  lib- 
erty without  "due  process  of  law" 
had  ended  constitutional  sanction 
for  slavery — or  at  least  given  Con- 
gress the  power  to  abolish  it. 

Unfortunately,  an  1833  Supreme 
Court  decision  (Bairon  v.  Balti- 


more) stood  in  the  way.  The  Court 
used  this  case,  which  did  not  in- 
volve slavery,  to  rile  that  the  Fifth 
Amendme  nt  (and  the  rest  of  the  Bill 
of  Rights)  were  limitations  on  the 
federal  government  only.  Thus,  the 
states  could  disregard  the  "due 
process"  clause  and  the  other 
rights,  privileges  and  immunities 
mentioned  in  the  first  ten  amend- 
ments to  the  Constitution.  The  Bill 
of  Rights,  therefore,  did  not  touch 
the  question  of  slavery,  or  its  re- 
pressive consequences. 

Neither  that  Court  decision,  nor 
propaganda  mounted  in  slavery's 
defense,  nor  fear  that  abolitionism 
was  a  danger  to  the  Union,  could 
affect  the  status  of  the  Declaration 
of  Independence  as  a  powerful 
symbol  of  nationhood.  The  Declara- 
tion was  recited  annually  at  Fourth 
of  July  celebrations.  The  "unalien- 
able rights"  were  reiterated  in  many 
state  constitutions.  The  egalitarian 
sentiments  of  the  Declaration  were 
taken  seriously  enough  to  be  in- 
cluded in  the  platform  of  the  newly- 
formed  Republican  Party  in  1856, 
and  repeated  when  Lincoln  first  ran 
in  1860. 

After  his  election,  Lincoln,  in  at- 
tempting to  preserve  the  Union 
without  bloodshed,  disregarded 
that  part  of  the  platform.  In  his  first 
Inaugural  Address,  he  went  so  far 
as  to  tell  the  seceeding  states  and 
their  sympathizers  that  he  would 
support  a  constitutional  amend- 
ment insulating  slavery  from  aboli- 
tion by  future  constitutional 
change.  That  proposed  Thirteenth 
(!)  Amendment  had  already  been 
sent  by  Congress  to  the  states  and 
three  had  already  ratified  it.  The 
two-thirds  vote  achieved  in  each 
House  to  submit  it  for  ratification 
illustrated  the  fragility  of  the  adher- 
ence to  the  "the  proposition  that  all 
men  are  created  equal."  But  despite 
the  effort  to  accommodate  the  slave 
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states,  all  attempts  at  peaceful  set- 
tlement of  the  secession  crisis 
failed,  "and  the  war  came  . . .  "  as 
Lincoln  said  in  his  second  Inaugural 
speech.  By  that  time>  March  of  1865, 
a  new  Thirteenth  Amendment,  now 
for  total  abolition,  was  well  on  its 
way;  in  April,  Lincoln  was  assassi- 
nated by  a  Confederate  sympathiz- 
er. In  the  eulogy  he  was  selected  to 
give  the  assassinated  President, 
Charles  Sumner,  the  abolitionist 
senator  from  Massachusetts,  traced 
Lincoln's  dedication  to  the  Declara- 
tion throughout  his  career.  Sumner, 
who  had  been  isolated  in  the  Senate 
when  he  joined  that  body  but  who 
was  now  one  of  its  leaders,  an- 
nounced as  the  war  drew  to  a  close: 
"We  shall  insist  upon  the  Declara 
tion  of  Independence  as  the  founda- 
tion of  the  new  st-i'e  governments." 

A  Rapid  Reversal  of  Opinion 

The  nation  had  midergone  per- 
haps the  most  rapid  "eversal  of 
"grass  roots"  public  opinion  in  our 
history.  Abolition  sentiment  spread 
as  the  conflict  went  on;  support  for 
equality  began  to  develop  after 
scores  of  black  regiments  were  al- 
lowed to  join  the  Union  Army  and 
they  helped  to  turn  the  tide.  As  the 
war  waned  and  the  institution  of 
slavery  crumbled,  new  tragedies 
brought  about  even  stronger  senti- 
ment for  the  ideas  of  1776  than  that 
which  had  made  abolition  inevita- 
ble. Lincoln's  assassination,  which 
inflamed  anti-slavery  feeling  still 
more,  also  installed  a  new  president 
in  the  White  House  who  seemed 
intent  on  reversing  the  outcome  of 
the  war. 

During  the  long  Congressional  re- 
cess, from  the  death  of  Lincoln  in 
April  until  December  of  1865, 
events  moved  rapidly.  President 
Andrew  Johnson  rapidly  restored 
former  Confederates  to  power  in 
their  home  states.  While  doing  so, 
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he  required  of  them  no  safeguards 
for  ex-slaves  or  former  Uniun  sym- 
pathizers, or  even  for  the  black 
Union  veterans  who  had  returned 
to  their  homes  in  the  South.  The 
effect  was  devastating.  In  the  words 
of  one  of  his  own  emissr  ^s,  for- 
mer Union  General  and  iuture 
statesman  Carl  Schurz,  by  Decem- 
ber 1865,  southern  blacks,  no  long- 
er the  slaves  of  individuals,  were 
becoming  "the  slaves  of  society." 

Disclosure  of  Johnson's  policies 
and  news  of  their  effect  persuaded 
many  that  the  mere  outlawing  of 
slavery  was  not  enough —  addition- 
al affirmative  steps  were  needed  to 
remedy  its  results  and  to  insure 
against  the  return  of  bondage  in 
another  guise.  But  the  President 
vetoed  or  sabotaged  the  civil  rights 
laws  enacted  by  the  thirty-ninth 
Congress  in  1865  and  '66.  Congres- 
sional response  was  decisive  and  \\< 
tune  with  public  reaction.  It  inch  li- 
ed further  legislation  and  the  prepa- 
ration and  submission  to  the  states 
of  the  Fourteenth  Amendment. 

Although  President  Johnson's 
policies  were  rejected  in  the  1866 
midterm  elections,  he  did  not  ac- 
cept the  verdict.  He  campaigned  to 
defeat  ratification  of  the  Four- 
teenth Amendment,  but  he  succeed- 
ed only  in  delaying  it.  In  response, 
Congress  produced  the  Fifteenth 
Amendment  to  enfranchise  former 
slaves. 

'Equal  Justice  Under  Law' 

Convenient  shorthand  is  avail- 
able to  identify  the  Thirteenth  and 
Fifteenth  Amendments:  "abolition" 
for  one  and  "voting  rights"  for  the 
other.  The  Fourteenth  cannot  be  so 
easily  summed  up.  "Equal  Justice 
Under  La*v??  may  do,  if  read  with 
separate  emphasis  on  the  first  two 
woinbi,  sina*  the  Fourteenth  deals 
with  both  ftyuflKty  and  justice.  In 
the  view  of  its  framers,  the  Four- 
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teenth  Amendment  in  its  first  sec- 
tion was  designed  to  give  constitu- 
tional force  to  the  human  rights 
principles  of  the  Declaration  of  In- 
dependence: 

All  persons  born  or  natural- 
ized in  the  United  States,  and 
subject  to  the  jurisdiction 
thereof,  are  citizens  of  the 
United  States  and  of  the  State 
wherein  they  reside.  No  State 
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shall  make  or  enforce  any  law 
which  shall  abridge  the  privi- 
leges and  immunities  of  citi- 
zens of  the  United  States;  nor 
shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property, 
without  due  process  of  law; 
nor  deny  to  any  person  within 
its  jurisdiction  the  equal  pro- 
tection of  the  laws. 
The  fifth  section  gives  to  Congress 
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Tlie  hopes  of  the  founding  fathers1 
of  the  Fourteenth  Amendment 
ivere  not  to  be  realized  in  their 
lifetime. 


the  power  of  enforcement  "by  ap- 
propriate legislation."* 

In  its  opening  sentence,  the  first 
section  of  the  Fourteenth  Amend- 
ment aimed  to  undo  the  ruling  in 
the  ill-famed  Dred  Scott  decision  of 
1857.  That  case  had  held  that  per- 


•Only  the  provisions  of  the  first  section, 
and  the  power  of  Congress  under  the  fifth 
arc  of  active  contemporary  concern.  The 
second  clause,  drafted  three  years  before  it 
was  thought  possible  to  forbid  completely 
the  denial  of  suftrage  to  black  males,  provid- 
ed that  states  that  cut  their  electorate  by 
barring  the  vote  to  some  portion  of  their 
male  population  should  have  the  number  of 
representatives  curtailed  in  proportion.  This 
law  was  never  enforced,  and  it  became  moot 
when  the  voting  rights  laws  of  the  19li0s 
went  into  effect.  The  third  and  fourth  clauses 
dealt  with  disqualtfkation  of  and  amnesty 
for  rebels  and  war  debts  and  became  obso- 
lete in  the  course  of  time. 


sons  of  African  ancestry  were  not 
eligible  for  United  States  citizen- 
ship. Now  a  new  definition  reme- 
died the  omission  in  the  1787  char- 
ter that  made  such  exclusion 
possible.  It  did  more:  it  created  a 
definite  national  citizenship,  speci- 
fied as  prior  to  the  connection  with 
the  state  of  residence.  (The  earlier 
view  was  that  state  citizenship  was 
source,  not  product,  of  U.S.  citizen- 
ship.) Now  there  was  to  be  mutual- 
ity of  relation  directly  between 
each  person  and  the  federal  govern- 
ment. 

Citizenship  is  a  two-way  connec- 
tion embracing  not  only  loyalty  to 
the  society  from  which  it  stems,  but 
society's  obligation  equally  to  pro- 
tect its  citizens  and  to  defend  their 
rights.  In  the  words  of  the  Declara- 
tion of  1776,  "to  secure  these  rights, 
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Governments  are  instituted  among 
men":  the  new  and  explicit  defini- 
tion of  national  citizenship  was 
aimed  at  making  possible  the  fulfill- 
ment of  that  obligation.  The  equali- 
ty of  national  citizens  was  express- 
ly extended  to  all  "persons"  in  the 
phrase  (in  the  second  sentence  of 
the  first  section  of  the  Fourteenth 
Amendment)  that  forbade  "any 
state"  to  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection 
of  the  laws"  The  "self-evident" 
truth  of  the  Declaration,  "that  all 
men  are  created  equal,"  was  thus  at 
last  to  be  recognized  by  the  Consti- 
tution. 

The  members  of  the  congressio- 
nal Joint  Committee  on  Recon- 
struction had  lived  through  years  oi 
pre-war  state  and  local  proslavery 
repression  that  had  been  immune 
from  federal  intervention.  After 
they  learned  fly  .%vn  official 

investigation  an  >urces  that 

similar  condit2-  .  ^-rsisted  or 
were  revived  in  parts  of  the  nation 
reconstructed  according  to  the 
ideas  of  Andrew  Johnson,  they 
wanted  to  secure  federal  power  to 
act.  They  did  not  confine  the  new 
amendment's  content  to  words 
pledging  only  equality  of  citizenship 
and  personhood.  They  added  lan- 
guage forbidding  "any  law  which 
shall  abridge  the  privileges  and  im- 
munities of  citizens"  and  they  pro- 
hibited action  by  any  state  that 
would  "deprive  any  person  of  life, 
liberty  or  property,  without  due 
process  of  law." 

These  quoted  phrases  were  not 
novel/  They  w<^re  no?  mack*  up  on 


•'Their  genesis,  *r'd  nw  i-  v  «.:i»k  a-  io  i**:* 
useri  in  the  FouTwntli  An  ■■;l:.i:r.J.  *va« 
traced  moat  aut!*;! H^.voiy  h-..  ?w«  sviu  lars, 
Jacobus  tonBrock  and  How:tr1  .*a  ;  (ir.iimm 
The  latte/s  magisterial  essays  wore  <•., Hoot- 
ed in  book  form  in  «  1908  edition,  Every- 
man's ConsiituHan,  marking  the  CcnLcniii:?) 
of  the  r&tifica'ion  of  the  Amendment, 
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the  spot  as  the  Committee  on  Re- 
construction was  hammering  out 
the  Fourteenth  Amendment.  They 
are  traceable  to  decades  of  debate 
and  discussion,  in  print  and  from 
platform,  initiated  by  the  groups 
that  sought  to  utilize  or  amend  the 
Constitution  to  deal  with  slavery 
and  the  evils  that  it  brought.  Their 
leaders  were  concerned  with  the 
rights  of  the  entire  population, 
whether  black  or  white,  whether 
residing  in  slave  state  or  free.  Their 
interest  ranged  over  the  entire 
spectrum  of  rights  that  had  been 
impaired  in  consequence  of  slavery: 
rights  of  free  association  and  free 
speech,  protection  against  unrea- 
sonable search  and  seizure,  unlaw- 
ful interrogation,  cruel  and  unusual 
punishment.  The  expressions  "priv- 
ileges and  immunities"  and  "due 
process  of  law"  used  by  antislavery 
activists  stymied  by  the  ruling  in 
Barron  v.  Baltimore  seemed  the 
best  shorthand  to  employ  when 
they  had  a  chance  to  put  words  in 
the  Constitution  to  repudiate  *hat 
decision.  This,  language  would 
place  the  nation's  reconstructed  ba- 
sic law  in  full  accord  with  the  Dec- 
laration of  Independence,  to 
achieve  justice  as  well  as  equality. 
They  concluded  that  one  could  not 
survive  without  the  other. 

Frustrated  Objectives 

These  hopes  of  the  "founding  fa- 
thers" of  the  Fourteenth  Amend- 
ment were  not  to  be  realized  in 
their  lifetime.  They  were  to  recede 
even  further  from  realization  for 
two  more  generations.  One  by  one, 
their  objectives  were  frustrated  by 
a  series  of  decisions  of  the  Supreme 
Court  that  began  with  the  Slaugh- 
terhouse cases  of  1873,  in  which  the 
Court  ruled  that  the  clause  in  the 
Fourteenth  Amendment  that  pro- 
hibited states  from  abridging  the 
privileges  and  immunities  of  citi- 
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John  Marshall  Harlan.  Library  of  Congress. 

zens  of  the  United  States  did  not 
include  the  protection  of  ordinary 
civil  liberties  such  as  freedom  of 
speech  and  press,  religion,  etc.  His- 
torian Charles  Warren  wrote  of  the 
ruling: 

It  came  as  a  tremendous 
shock  and  disappointment;  for 
[the]  intent  in  framing  the  lan- 
guage of  the  Amendment  was 
directly  contrary  to  the  narrow 
construction  now  placed  upon 
it  by  the  Court. 

The  result:  With  few  exceptions, 
the  ideals  of  equality  before  the 
law,  federal  protective  power,  and 
national  insurance  of  local  compli- 
ance with  the  Bill  of  Rights  went 
down  together.  There  was  one  great 
exception:  property  could  not  be 
taken  without  "just  compensation." 
Trivial  exceptions,  such  as  affirma- 
tion of  the  right  to  a  jury  selected 
without  racial  bars,  were  voiced  but 
failed  to  receive  effective  enforce- 


ment. The  Fifteenth  Amendment's 
voting  right  guarantee  was  treated 
similarly.  The  Court's  decisions  re- 
flected the  national  mood.  The  rr»a- 
jority  of  the  population  viewed  the 
reconciliation  of  sectional  differ- 
ences in  the  aftermath  of  the  War  as 
more  important  than  respect  for  the 
rights  newly  incorporated  in  the 
Constitution. 

Freed  from  constitutional  re- 
straint by  the  Court's  decisions, 
much  of  the  country  reinstituted  its 
caste  system,  reinforced  by  a  rigidly 
imposed  structure  of  segregation. 
By  1915,  half  a  century  after  the  end 
of  the  Civil  War,  the  Fourteenth 
Amendment  had  been  nullified  aS  a 
bulwark  of  liberty,  equality  and  jus- 
tice. The  "new  birth  of  freedom"  for 
which  President  Lincoln  had  called, 
and  for  which,  as  he  had  said,  so 
many  had  died,  had  been  indefinite- 
ly postponed.  But  the  presence  of 
the  words  of  the  Fourteenth 
Amendment  in  the  Constitution  re- 
mained a  guiding  star,  an  objective 
for  which  many  continued  to  strive. 

Included  among  those  who  re- 
sisted the  annulment  of  the  Four- 
teenth Amendment  was  o^e 
staunch  and  determined  Supreme 
Court  justice,  John  Marshall  Harl#n 
of  Kentucky,  who  sat  on  the  Court 
from  1877  to  1911.  His  vigorous 
defense  of  every  principle  ex- 
pressed in  the  Amendment  gave 
heart  to  those  who  were  to  renew 
the  struggle  in  the  twentieth  centu- 
ry. As  much  as  any  other  justice  in 
the  Court's  history,  Harlan,  in  his 
dissenting  opinions,  appealed  44to 
the  brooding  spirit  of  the  law,  to  the 
intelligence  of  a  future  day,"  as  he 
affirmed  federal  interest  in  the  re- 
sponsibility of  the  state  govern- 
ments to  secure  the  civil  liberties  of 
their  citizens,  and  to  treat  their  citi- 
zens equally. 

The  "future  day"  that  Justice  Har- 
lan must  have  hoped  for  a$  h~ 


189 


Tlie  invigoration  of  the  Fourteenth  Amendment  was  a  halting  process, 
punctuated  by  more  than  one  step  backward. 


wrote  his  magnificent  dissents  did 
come —  but  not  overnight.  The  in- 
vigoration of  the  Amendment  was  a 
halting  process,  punctuated  by 
more  than  one  step  backward.  It 
began,  during  the  tenure  of  Edward 
D.  White,  a  Confederate  veteran 
who  became  Chief  Justice  in  1910 
after  sixteen  years  on  the  Court.  It 
continued  during  the  incumbency 
of  every  successor;  it  was  the  prod- 
uct of  persistent  efforts  over  half  a 
cei  ury,  beginning  as  vve  entered 
one  world  war  and  culminating  in 
the  aftermath  of  the  second. 

Dramatic  Renaissance 

The  dramatic  renaissance  of  the 
Fourteenth  Amendment  began  in 
1917  under  Chief  Justice  White  with 
a  Supreme  Court  decision  invalidat- 
ing an  ordinance  that  extended  seg- 
regation to  the  ownership  of  homes 
(Buchanan  v.  Warley).  It  continued 
under  Chief  Justice  William  How- 
ard Taft  in  Gitlow  v.  New  York 
(1925)  which  involved  the  prosecu- 
tion of  dissenters  in  the  aftermath 
of  World  War  I  and  which  placed 
the  states  under  the  obligation  to 
ensure  the  right  of  free  speech. 

In  the  1930s,  a  pair  of  cases  arose 
from  prosecutions  in  Scottsboro, 
Alabama,  that  established  addition- 
al responsibilities  for  state  govern- 
ments in  protecting  civil  liberties. 
Under  the  direction  of  Chief  Justice 
Charles  Evans  Hughes,  in  1932 
(Powell  v.  Alabama)  the  Court  ex- 
tended the  Sixth  Amendment's 
right  of  counsel  for  criminal  defen- 
dants to  state  capital  prosecutions. 
In  1935,  the  Court  forbade  the  ra- 
cially motivated  exclusion  of  per- 
sons from  jury  service  (Nonis  v. 
Alabama).  The  practice,  had  been 
barred  by  statute  since  1875  but  the 
law  had  not  been  enforced.  A  1923 
decision  (Moore  v.  Dempsey)  re- 
quired states  to  guarantee  a  degree 
oi  due  process,  by  invalidating  a 
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trial  in  which  the  jury  had  been 
coerced  by  threat  of  mob  violence. 

The  effects  of  the  renaissance 
whose  beginnings  have  been  de- 
scribed here  have  been  pervasive, 
but  not  unanimously  welcomed. 
Some  have  argued  that  the  develop- 
ments were  "judge-made"  law, 
twentieth-century  modifications  of 
the  Constitution.  Greater  familiarity 
with  constitutional  history,  its 
seamy  side  as  well  as  its  nobler 
aspects,  would  compel  recognition 
that  there  has  been  a  restoration  of 
rights  rather  than  the  "creation  of 
new  rights." 

There  is  urgent  unfinished  busi- 
ness: many  iryustices  spring  from 
long-standing  disregard  of  the  com- 
mand of  the  Constitution.  As  the 
late  Judge  Kenneth  Keating  ob- 
served during  the  Centennial  of  the 
Fourteenth  Amendment:  "Our  diffi- 
culties are  not  caused  by  the  recent 
Supreme  Court  decisions,  but  by 
the  fact  that  those  decisions  and 
the  principles  which  they  embody 
did  not  come  decades  earlier." 
From  this  lag  arises  a  question  that 
does  rot  lend  itself  to  an  easy  an- 
swer: to  what  extent  is  differential 
treatment  warranted  for  remedial 
purposes? 

The  "affirmative  action"  contro- 
versy cannot  be  lightly  resolved. 
But  equitable  answers  conforming 
to  constitutional  mandates  must 
take  account  of  the  history  of  their 
nullification.  At  an  1854  women's 
rights  convention,  abolitionist 
Thomas  Wentworth  Kigginson  ar- 
gued that  those  '  cramped,  dwarfed 
and  crippled"  by  oppression  de- 
served "more  than  mere  negative 
duty. ...  By  as  much  as  we  have 
helped  to  wrong  them,  we  have  got 
to  help  right  them." 

It  is  possible  to  suggest  that  the 
long-postponed  "new  birth  of  free- 
dom" had  arrived  approximately  at 
the  period  of  the  relatively  unob- 
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served  Centennial  of  the  ratifica- 
tion of  the  Fourteenth  Amendment 
in  1968.  Birth  is  a  beginning,  not  an 
achieving,  and  there  is  in  a  dynamic 
and  ever-changing  society  always 
more  to  seek  in  order  to  fulfill  the 
objects  for  which,  according  to  the 
Declaration  of  Independence,  gov- 
ernments are  instituted  among 
men. 

The  commemoration  of  the  Con- 
stitution's two-hundredth  birthday 
should  surely  include  consideration 
of  the  extent  to  which  it  has  been 
humanized  by  the  Fourteenth  and 
its  sister  amendments.  The  changes 
they  have  wrought  in  the  relation- 
ship between  the  federal  govern- 
ment, the  states  and  the  people 
have  created  virtually  a  "Second 
Constitution." 

In  1887,  at  the  Centennial  of  the 
Constitution,  journalist  E.  L.  God- 
kin  observed  that  the  heroes  of 
1865  had  completed  what  had  been 
left  unfinished  in  1787,  and  the 
"next  centennial"  celebration 
would  be  focussed  as  much  on  the 
one  date  as  on  the  other.  At  the  very 
least,  we  should  reserve  some  time 
and  attention  for  the  framers  of  the 
Fourteenth  Amendment,  the  found- 
ing fathers  of  1866. 
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Public  Forum: 

A  New  Constitutional  Convention? 


Article  V  of  the  Constitution  provides  two  m  ethods  for  proposing 
amendments  to  the  Constitution.  If  two-thirds  of  both  Houses  vote  in 
favor,  Congress  submits  amendments  to  the  states  for  ratification,  or, 
if  two-thirds  of  the  states  request,  Congress  calls  a  convention  to  pro- 
pose amendments.  In  both  cases,  amendments  must  be  ratified  by 
three-fourtits  of  the  states  (either  by  their  legislatures  or  in  con  ven- 
tions of  their  own)  before  becoming  part  of  the  Constitution. 

Tiiroughout  the  nation  's  history,  only  Congress  has  proposed  amend- 
ments for  consideration  by  the  states;  now,  however,  32  of  the  neces- 
sary 34  states  have  petitioned  Congress  to  call  a  convention  specifical- 
ly to  draft  an  amendment  requiring  a  balanced  federal  budget,  lite 
possibility  of  employing  this  constitutional,  but  unprecedented,  method 
ofpivposing  an  amendment  has  prompted  debate.  Four  expressions  of 
opinion  on  this  subject  that  appeared  in  the  Washington  Post  in  recent 
months  are  repHnted  in  this  issue's  Public  Forum. 


The  Congress,  whenever  two-thirds 
of  both  Houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to 
this  Constitution,  or,  on  the  applica- 
tion of  the  legislatures  of  two-thirds  of 
the  several  states,  shall  call  a  conven- 
tion for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to 


ARTICLE  FIVE 
Amendment  of  the  Constitution 

all  intents  and  purposes,  .vj  part  of  this 
Constitution,  when  ratified  by  the  leg- 
islatures of  three-fourths  of  the  several 
states,  or  by  conventions  in  three- 
fourths  thereof,  as  the  one  or  the  oth- 
er mode  of  ratification  may  be  pro- 
posed by  the  Congress;  provided  that 
no  amendment  which  may  be  made 


prior  to  the  year  one  thousand  eight 
hundred  and  eight  shall  in  any  manner 
affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article; 
and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage 
in  the  Senate. 


James  Madison  Wouldn't  Approve 

by  MELVINR  LAIRD 

[reprinted  from  the  Washington  Post,  February  13,  1984] 


. .  The  prospect  of  a  second 
/constitutional/  convention  would 
be  viewed  by  all  Europe  as  a  dark 
and  threatening  Cloud  hanging 
over  the  Constitution. " 


These  are  the  words  of  James 
Madison,  the  father  of  the  U.S. 
Constitution;  they  were  written 
in  1787,  upon  the  adjournment  of 
the  only  federal  constitutional  con- 
vention held  in  our  nation's  history. 


Although  Madison,  as  it  turned  out, 
worried  needlessly  over  the  possi- 
ble disruptive  impact  on  our  foreign 
relations  of  a  constitutional  con- 
vention in  the  1700s,  he  along  with 
"all  Europe" — cerxainly  the  free  na- 
tions of  Europe — would  have  cause 
to  worry  in  1984.  And  so  should 
America.  In  fact,  most  Americans 
may  be  surprised  to  learn  that  we 
may  be  on  the  verge  of  convening 
the  Second  Constitutional  Conven- 
tion. 
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As  a  former  member  of  both  the 
legislative  and  executive  branches, 
I  am  concerned — particularly  as  we  / 
move  toward  elections  in  Novem- 
ber— about  'he  drastic  and  divisive 
consequences  of  action  that  would 
lead  to  the  call  for  a  constitutional 
convention. 

Under  Article  V,  there  are  two 
procedures  for  amending  the  U.S. 
Constitution.  Under  the  only  proce- 
dure used  in  our  history,  Congress 
considers,  passes  and  submits  a 
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proposed  amendment  to  the  states 
for  ratification.  If  ratified  by  three- 
quarters  of  the  states,  the  amend- 
ment becomes  a  part  of  the  Consti- 
tution. That  has  proved  to  be  a 
responsive  and  orderly  procedure. 

The  second  procedure  requires 
the  convening  of  a  full  constitution- 
al convention  whose  scope  and  au- 
thority are  not  defined  or  limited  by 
our  Constitution.  If  34  states  submit 
valid  petitions  to  Congress  for  a 
convention,  it  must  be  convened. 
Any  and  all  amendments  that  are 
considered  and  passed  by  such  a 
convention  are  then  forwarded  to 
the  states  for  ratification. 

Our  citizens  understandably  have 
been  wary  of  a  constitutional  con- 
vention, and  there  is  little  or  no 
historical  or  constitutional  guid- 
ance as  to  its  proper  powers  and 
scope.  The  Constitution  does  not 
spell  out,  for  example,  how  dele- 
gates would  be  chosen  or  time  lim- 
its for  the  convention  or  payment  of 
costs. 

The  only  precedent  we  have  for  a 
constitutional  convention  took 
place  in  Philadelphia  in  1787.  That 
convention,  it  must  be  remem- 
bered, broke  every  legal  restraint 
designed  to  limit  its  power  and 
agenda.  It  violated  specific  instruc- 
tions from  Congress  to  confine  it- 
self to  amending  the  Articles  of 
Conf:  deratioi .  and  instead  discard- 
ed the  Articles  and  wrote  our  pre- 
sent Constitution.  Moreover,  that 
convention  acted  in  violation  of  the 
existing  Articles  of  Confederation 
by  devising  a  new  method  for  ratify- 
ing the  proposed  Constitution,  spe- 
cifically prohibited  by  the  Articles 
of  Confederation. 

Reputable  scholars  have  recently 
grappled  with  these  complexities, 
but  the  realistic  fact  remains  that 
200  years  later  there  is  no  certainty 
that  our  nation  would  survive  a 
modern-day  convention  with  its  ba- 
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sic  structures  intact  and  ;ts  citizens' 
traditional  rights  retained.  The  con- 
vening of  a  federal  constitutional 
convention  would  be  an  act  of  the 
greatest  magnitude  for  our  nation.  I 
b'  lieve  it  would  be  an  act  fraught 
with  danger  and  recklessness. 

Today,  32  of  the  required  34 
states  have  petitioned  Congress  for 
a  convention  to  draft  an  amend- 
ment requiring  the  federal  govern- 
ment to  maintain  a  balanced  bud- 
get. Well-meaning  and  learned 
people  differ  on  the  desirability  of 
mandating  a  balanced  federal  bud- 
get. I  favor  the  adoption  of  an 
amendment  through  the  traditional 
congressional  procedure  that 
would  require  the  federal  govern- 
ment to  live  within  its  means.  Nev- 
ertheless, I  cannot  support  and  will 
oppose  any  attempt  to  force  this 
issue  upon  Congress  through  peti- 
tions for  a  convention. 

Ironically,  while  a  constitutional 
convention  could  totally  alter  our 
way  of  life,  the  petitions  for  a  con- 
vention regrettably  have  often  been 
acted  upon  hastily  at  the  state  legis- 
lature level  in  a  cavalier  manner. 
Over  one-half  of  the  states  calling 
for  a  convention  have  done  so  with- 
out the  benefit  of  public  hearings, 
debate  or  recorded  vote.  This  mo- 
mentous decision,  in  other  words, 
is  being  made  surreptitiously,  as  if 
it  cannot  withstand  the  scrutiny 
and  discussion  of  a  concerned  and 
intelligent  citizenry. 

In  addition  to  its  perils  for  the 
internal  workings  of  our  nation,  a 
constitutional  convention  would 
have  serious,  frequently  over- 
looked, international  repercus- 
sions. The  United  States  is  the  old- 
est, largest  and  most  stable 
Republic  in  the  world.  It  is  also  the 
cornerstone  of  the  entire  economic 
life  of  the  Western  world  and  a 
significant  factor  in  the  economy  of 
almost  every  country  oivfre  globe. 
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If  Madison  was  justifiably  con- 
cerned over  the  foreign  policy  im- 
plications of  a  U.S.  Constitutional 
Convention  in  the  18th  century,  our 
concern  should  be  multiplied  by  the 
infinitely  more  prominent  world 
role  our  country  plays  in  the  20th 
century.  The  potential  disruptions 
to  our  vital  foreign  policy  inter- 
ests— NATO  is  an  example — are 
disturbing  to  contemplate. 

If  a  convention  were  called,  our 
allies  and  foes  alike  would  soon 
realize  the  new  pressures  imposed 
upon  our  Republic.  The  mere  act  of 
convening  a  constitutional  conven- 
tion would  send  tremors  through- 
out all  those  economies  that  de- 
pend on  the  dollar;  would 
undermine  our  neighbors'  confi- 
dence in  our  constitutional  integri- 
ty; and  would  weaken  not  only  our 
economic  stability  but  the  stability 
of  the  free  world.  That  is  a  price  we 
cannot  afford. 

The  domestic  and  international 
instability  engendered  by  a  conven- 
tion cannot  be  justified  by  the  pros- 
pect of  a  balanced  federal  budget. 
Even  if  the  convention  passed  a 
balanced  budget  amendment  in 
short  order  and  then  disbanded,  the 
ratif  icati  on  pro  cess  wou  Id  take 
years.  In  addition,  it  is  unlikely  that 
an  amendment  would  require  a  bal- 
anced budget  in  its  first  effective 
year:  each  of  the  drafts  historically 
considered  to  date  has  allowed  a 
multiyear  phasing  in  of  the  limita- 
tions. 

So  even  in  the  best  case,  a  con- 
vention would  not  cure  our  budget 
deficit  problems  quickly.  And  the 
price  for  a  long-term  solution 
achieved  through  a  convention 
would  be  incalculable  domestic  and 
international  confusion. 

The  concept  that  a  constitutional 
convention  would  be  harmless  is 
not  conservative,  moderate  or  liber- 
al philosophy.  That  concept  is  pro- 
Ms  Constitution 


foundly  radical,  born  either  of  na- 
ivete or  the  opportunistic  thought 
that  the  end  justifies  the  means. 
Our  duty,  as  citizens  of  this  nation, 
is  to  guard  and  protect  our  Consti- 
tution, to  uphold  its  integrity,  and  to 
weigh  the  impact  not  only  of  pro- 
posed revisions  but  also  of  the 
means  proposed  to  adopt  them.  We 
must  work  together  to  preserve  all 
that  is  good  in  our  system  and  to 
resolve  problems  by  rational 
means.  This  nation  certainly  does 
not  need  a  constitutional  crisis;  it 
should  not  take  the  first  steps  to- 
ward a  possible  wholesale  revision 
of  its  Constitution;  it  must  not,  by 
moving  closer  to  a  constitutional 
convention,  engender  crippling  do- 


mestic and  international  uncertain- 
ty. 

Especially  now,  when  interna- 
tional relations  are  precarious  and 
global  economies  are  struggling  to 
regain  the  momentum  of  growth,  a 
convention  would  divert  our  do- 
mestic attentions  from  pressing  na- 
tional problems  and  legislative  and 
executive  branch  responsibilities, 
while  focusing  global  attention  on 
what  would  certainly  appear,  to 
friends  and  enemies  alike,  as  a  pro- 
found weakness  in  our  national  fab- 
ric. To  say  a  constitutional  conven- 
tion should  be  called  to  balance  the 
federal  budget  is  a  deception.  A 
convention  cannot  perform  magic; 
at  best,  it  could  offer  an  over-the- 


horizon  possibility  of  a  balanced 
budget  amendment,  while  creating 
the  certainty  of  profound  mischief. 


Melvin  R.  Laird,  secretary  of  defeuse 
in  the  Nixon  administration,  was  a  U  S. 
representative  from  1952  to  1969. 


It's  a  Constitutional  Right 

by  ORRIN  G.  HATCH 

[reprinted  from  the  Washington  Post,  February  18,  1984] 


y,  how  the  stakes  have  risen. 
It  used  to  be  that  critics  of 
the  constitutional  convention 
amendment  procedure  were  satis- 
fied to  argue  that  a  convention 
would  lead  to  a  "constitutional  cri- 
sis." Now,  according  to  Melvin 
Laird  ["James  Madison  Wouldn't 
Approve/'  op-ed,  Feb.  13],  such  a 
convention  would  "totally  alter  our 
way  of  life,"  disrupt  our  foreign 
policy  interests,  weaken  the  dollar 
and  create  an  international  global 
crisis. 

Why  don't  we  all  step  back  for 
just  a  moment  and  assay  what  it  is 
we  are  talking  about  here.  We  are 
not  talking  about  some  extra-con- 
stitutional proposal  or  about  sus- 
pending parts  of  the  Bill  of  Rights 
or  about  postponing  our  periodic 
exercises  hi  mass  suffrage. 

Rather,  we  are  talking  about  the 


provisions  of  Article  V  of  the  Con- 
stitution— the  amending  clause. 
The  first  allows  two-thirds  of  each 
house  of  Congress  to  propose  an 
amendment  subject  to  ratification 
by  three-fourths  of  the  states.  The 
second,  less  well  known,  allows 
two-thirds  of  the  states  to  call  a 
convention  that  may  propose  an 
amendment,  again  subject  to  ratifi- 
cation by  three-fourths  of  the 
states. 

The  principal  reason  for  includ- 
ing the  latter  method  was  to  ensure 
that  the  states  could  at  any  time 
initiate  a  constitutional  amend- 
ment, however  opposed  to  it  the 
Congress  might  be.  Particularly  in 
the  case  of  proposed  amendments 
to  restrict  or  better  define  the  pow- 
ers of  Congress,  it  was  considered 
unlikely  that  the  legislative  branch 
would  be  receptive  to  calls  for 


change. 

The  controversy  over  the  bal- 
anced budget  constitutional  amend- 
ment illustrates  perfectly  the  in- 
tended role  of  tiie  state-initiated 
amendment.  The  idea  of  a  balanced 
budget  amendment  has  been  part  of 
the  public  debate  for  at  least  sever- 
al decades.  It  is  one  that  has  drawn 
consistently  high  levels  of  support 
among  state  legislators  and,  accord- 
ing to  public  opinion  polls,  the  peo- 
ple generally. 

Does  this  necessarily  make  the 
amendment  a  good  idea?  Of  course 
not.  But  the  balanced  budget 
amendment  has  never  even  been 
accorded  a  respectful  hearing  by 
Congress  until  the  past  three  years, 
when  the  current  call  for  a  constitu- 
tional convention  heated  up.  Clear- 
ly, it  is  only  because  of  the  "spec- 
ter" of  the  convention  call  that  the 
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U.S.  Senate  during  the  last  Con- 
gress approved  the  amendment  by 
a  two-thirds  vote  (with  the  House 
subsequently  voting  in  the  mEyority 
for  the  measure,  but  falling  short  of 
a  two-thirds  vote.). 

Members  of  Congress  have  tradi- 
tionally argued  that  such  an  amend- 
ment would  be  too  "rigid,"  that  it 
would  "straitjacket"  Congress  in  its 
fiscal  responsibilities  and  that  it 
would  set  up  "inflexible"  budgetary 
procedures.  To  many,  including 
state  legislators  (the  overwhelming 
number  of  whom  conduct  their  leg- 
islative business  within  a  balanced 
budget  constraint),  this  sounded 
much  like  any  other  institution  of 
government  attempting  to  justify  a 
somewhat  calcified  status  quo  in 
the  face  of  manifestly  reasonable 
proposals  for  change.  To  some,  it 
appeared  a  classic  instance  of  what 
the  Founders  were  concerned 
about  preventing — a  recalcitrant 
Congress  standing  perpetually  in 
the  way  of  widely  supported 
changes  to  its  own  constitutional 
authority. 

I  must  confess  that  I  find  it  at 
least  slightly  ironic  that  so  much 
opposition  to  the  idea  of  a  conven- 
tion (as  distinct  from  the  idea  of  a 
balanced  budget  amendment,  for 


example)  has  come  from  those  so 
fervently  committed  to  populist  and 
hyper-democratic  rhetoric.  Such  in- 
dividuals seem  to  be  so  very  much 
more  comfortable  with  changes  in 
the  meaning  of  the  Constitution  ef- 
fected by  a  small  core  of  well-edu- 
cated, upper-middle-class  lawyers, 
also  known  as  federal  judges.  When 
such  judges  sit  as  a  "continuing 
constitutional  convention"  and  is- 
sue decisions,  representing  major 
departures  in  constitutional  policy 
in  such  areas  as  abortion,  racial 
quotas  and  school  prayer,  their  wis- 
dom is  commended.  They  are  sub- 
ject to  tributes  and  encomiums  for 
understanding  the  need  for  a  "liv- 
ing" and  "growing"  and  "evolving" 
Constitution. 

When,  however,  the  citizenry,  in  a 
genuinely  grass-roots  effort,  at- 
tempts to  make  use  of  its  express 
constitutional  authority  by  engag- 
ing in  one  of  the  quintessential  ex- 
ercises in  participatory  democracy 
set  forth  by  the  Constitution,  we  are 
subject  to  doomsday  rhetoric  and 
dire  predictions  of  domestic  and 
international  disaster. 

It  is  occasionally  sobering  to 
some  in  American  government  to 
learn  that  it  is  really  the  citizenry, 
not  Congress,  that  is  the  responsi- 


ble party  in  our  political  system.  If 
any  institution  threatens  to  "run 
away"  from  its  proper  role  within 
our  constitutional  system,  it  is  less 
likely  to  be  the  people  through  a 
well-structured  constitutional  con- 
vention than  a  Congress  unable  to 
discipline  its  own  fiscal  practices.  If 
there  is  anything  that  can  now  be 
characterized  as  "runaway,"  it  is 
the  rhetoric  in  opposition  to  the 
constitutional  convention  process. 


Orrilt  G.  Hatch  is  a  Republican  sena- 
tor from  Utah. 


Get  Off  the  Bandwagon 

Editorial,  the  Washington  Post,  April  7,  1984 


aryland  was  one  of  the  first 
states  to  petition  Congress  to 
call  a  constitutional  conven- 
tion in  order  to  adopt  a  balanced 
budget  amendment.  It  was  never  a 
good  idea,  and  now,  correctly,  legis- 
lators are  having  second  thoughts. 

The  U.S.  Constitution  sets  out 
two  methods  of  amendment.  The 
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only  one  that  has  ever  been  used 
successfully  calls  for  Congress  to 
adopt  an  amendment  by  two-thirds 
vote;  then  three-quarters  of  the 
states  must  ratify  it.  The  alternative 
allows  two-thirds  of  the  states  to 
call  upon  Congress  to  organize  a 
constitutional  convention  to  con- 
sider amendments,  which  would 
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also  have  to  be  ratified  by  tho 
states.  This  method  is  most  often 
invoked  when  there  is  little  support 
in  Congress  for  an  amendment.  It 
was  tried,  for  example,  in  the  '60s 
on  school  prayer.  Proposals  to  limit 
the  federal  income  tax  and  to  over- 
turn the  Supreme  Court's  reappor- 
tionment decision  were  also  first 
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considered  by  state  legislatures.  As 
in  these  cases,  there  is  now  more 
enthusiasm  in  the  states  than  in 
Congress  for  requiring  the  federal 
government  to  balance  its  budget, 
and  32  states,  of  the  required  34, 
have  passed  resolutions  calling  for 
a  constitutional  convention  on  this 
matter. 

Maryland  Attorney  General  Ste- 
phen Sachs  has  urged  the  legisla- 
ture to  withdraw  its  call.  Without 
addressing  the  merits  of  the  bal- 
anced budget  amendment,  he  coun- 
sels against  a  constitutional  con- 


vention because  he  believes  such  a 
gathering  could  not  be  limited  to 
discussing  a  single  subject  such  as 
balanced  budgets.  Many  legal  ex- 
perts agree  that  the  possibility  of  a 
runaway  convention  is  real.  Mr. 
Sachs  believes  that  Maryland, 
which  led  in  calling  for  a  conven- 
tion, should  be  among  the  first  to 
withdraw  the  call  Such  a  step 
might  inspire  some  of  the  31  other 
states  on  this  bandwagon  to  step  off 
too. 

The  Maryland  senate's  constitu- 
tional and  public  law  committee 


has  voted  to  order  a  study  to  be 
completed  before  the  new  legisla- 
ture convenes.  This  delay  is  regret- 
table, but  the  study  should  con- 
vince the  next  legislature  that  it  is 
both  legal  and  prudent  to  withdraw 
the  1975  resolution.  Maryland 
should  not  be  part  of  an  effort  to 
promote  a  constitutional  conven- 
tion when  the  ultimate  actions  of 
that  body  cannot  be  predicted  or 
controlled. 

©  Hie  Washington  Post 


Constitutional  Convention:  0h9  Stop  the  Hand-Wringing 

by  GRIFFIN  B.  BELL 

[reprinted  from  the  Washington  Post,  April  14,  1984] 


Like  most  Americans,  I  am  deep- 
ly concerned  by  the  federal 
government's  continuing  fail- 
ure to  control  the  budget  deficits. 
The  interest  payments  on  the  debt 
now  amount  to  12  percent  of  the 
current  budget.  Basic  to  this  failure 
is  that  no  counterforce  exists 
against  the  special  interest  groups 
that  are  the  driving  force  behind 
excessive  government  spending. 

Because  Congress  has  failed  to 
control  runaway  government  defi- 
cits, the  people  have  acted  through 
their  state  legislatures,  32  of  which 
have  called  for  a  constitutional  con- 
vention to  draft  a  balanced  federal 
budget  amendment.  When  34  states 
have  so  acted,  Congress  under  Arti- 
cle V  of  the  Constitution,  must  call 
a  convention. 

We  are  now  hearing  predictions 
of  doom  and  gloom  that  have  not 
been  heard  since  the  passage  of  the 
17th  Amendment  72  years  ago  ["Get 
Off  the  Bandwagon,"  editorial, 
April  7].  In  our  original  Constitu- 


tion, senators  were  appointed  by 
the  state  legislatures  rather  than 
elected  by  the  people.  By  1912,  the 
people  had  concluded  by  a  wide 
margin  that  the  Senate  should  be 
elected,  not  appointed.  The  House 
of  Representatives  agreed,  five 
times  passing  a  proposed  constitu- 
tional amendment  to  make  the  Sen- 
ate elective. 

But  five  times  the  Senate  killed 
the  amendment  in  committee, 
thereby  forcing  the  people  to  take 
action.  State  legislatures  began 
passing  conditional  calls  for  a  con- 
vention, if  Congress  did  not  ap- 
prove the  amendment. 

At  that  time,  the  two-thirds  re- 
quired was  32  state  legislatures. 
When  31  states  had  acted,  the  Sen- 
ate read  the  handwriting  on  the 
wall  and  passed  the  amendment. 
Without  the  use  of  the  alternative 
route  in  Article  V  of  our  Constitu- 
tion, the  17th  Amendment  would 
not  have  been  passed  and  senators 
would  still  be  appointed. 


This  is  precisely  what  the  Found- 
ing Fathers  had  in  mind.  They  pro- 
vided for  amendment  through  ac- 
tion of  the  state  legislatures  to  deal 
with  those  situatic  as  in  which  Con- 
gress was  part  of  the  problem  and 
would  not  act.  That  situation  pre- 
vailed in  1912.  It  prevails  equally  in 
1984. 

Aside  rrom  the  specious  argu- 
ment that  a  convention  is  "alien"  to 
the  constitutional  process,  we  also 
hear  other  objections.  It  is  argued 
that  our  friends  abroad  would  re- 
coil in  horror  at  the  prospect  of  a 
U.S.  constitutional  convention  that 
would  presumably  destabilize 
America.  But  the  free  world  has 
been  decimated  by  our  interest 
rates  and  the  dollar  exchange  rate, 
which  foreign  financial  experts  at- 
tribute to  our  huge  deficits  and 
general  fiscal  profligacy.  A  serious 
effort  to  install  long-term  constitu- 
tional control  over  U.S.  fiscal  prac- 
tices would  be  welcomed  by  our 
friends  abroad. 
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Also,  we  are  bombarded  with  om- 
inous stories  about  a  "runaway" 
constitutional  convention  that,  pre- 
sumably, would  repeal  the  Bill  of 
Rights,  dismantle  the  Constitution 
and  install  some  sort  of  totalitarian 
regime.  Well,  while  we  have  not  had 
a  federal  convention  since  1787, 
there  have  been  over  200  conven- 
tions held  in  various  states,  many  of 
whose  constitutions  provide  for  pe- 
riodic conventions  to  propose 
amendments.  Such  gatherings  have 
brought  out  the  best,  not  the  worst, 
in  people's  government. 

It  is  claimed  that  James  Madison 
said  a  unew"  constitutional  conven- 
tion would  be  a  cloud  over  the 
Constitution.  He  did  in  fact  utter 
those  words,  but  in  response  to 
critics  who  declared  that  the  Con- 
stitution written  in  Philadelphia  in 
1787  should  be  rejected  and  a  new 
convention  be  held  immediately. 
Thomas  Jefferson,  author  of  the 
Declaration  of  Independence,  as- 
sumed that  we  would  have  a  new 
convention  about  every  20  years. 

In  fact,  fears  about  a  "runaway" 
convention  are  groundless.  The  var- 
ious state  applications  to  Congress 
not  only  exhort  Congress  to  pass 
the  Tax  Limitation-Balanced  Bud- 


get Amendment  but  limit  the  scope 
of  a  convention  to  the  sole  and 
exclusive  purpose  of  the  balanced 
budget  issue. 

Those  who  wring  their  hands 
over  the  prospects  of  a  convention 
run  the  risk  of  exposing  their  elit- 
ism, implying  that  the  average  citi- 
zen cannot  be  trusted.  At  the  same 
time,  they  are  willing  to  place  their 
full  faith  in  Congress,  the  very  insti- 
tution that  has  precipitated  the  fis- 
cal mess  that,  in  turn,  has  prompted 
the  Tax  Limitation-Balanced  Bud- 
get movement. 

But,  suppose  that  other  resolu- 
tions were  offered  at  the  Balanced 
Budget  Convention.  Congress 
would  not  be  compelled,  nor  would 
it  have  any  incentive,  to  send  along 
to  the  states  for  ratification  any 
proposals  emanating  from  the  con- 
vention that  exceeded  the  scope  of 
the  call.  And  38  states  are  not  about 
to  ratify  any  proposal  that  does 
violence  to  or  seeks  to  dismantle 
fundamental  constitutional  protec- 
tions and  guarantees. 

Finally,  it  is  important  to  under- 
stand that  a  convention  will  not 
necessarily  take  place  upon  the  ap- 
plication of  34  states.  The  state 
calls  have  said:  if  Congress  does  not 


pass  the  amendment,  then  a  con- 
vention for  that  purpose  is  called. 
The  calls  are  conditional,  not  abso- 
lute. I  believe  there  will  not  be  a 
balanced  budget  constitutional  con- 
vention. Congress  simply  will  not 
abide  letting  mere  citizens  decide 
its  taxing  and  spending  power.  Con- 
gress will  act,  I  predict,  as  it  did  on 
the  issue  of  the  direct  elections  of 
senators — when  overwhelming 
pressure  from  the  states  and  the 
people  can  no  longer  be  ignored. 


ERIC 


196 


Griffin  B.  Bell  was  attorney  genera!  in 
the  Garter  administration. 
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The  Virginia  Plan  of  1787:  James  Madison's 
Outline  of  a  Model  Constitution 


by  ROBERTA  .  RUTLAND 


|  n  1834,  almost  fifty  years  after  he  walked  for- 
I  ward  to  sign  the  Constitution  at  Philadelphia  in 
I  September  of  1787,  James  Madison  had  to  be 
flattered  when  an  admiring  citizen  spoke  of  him  as 
"the  writer  of  the  Constitution  of  the  U.  S."  But 
Madison  quickly  set  the  record  straight.  "You  give 
me  a  credit  to  which  I  have  no  claim,"  the  eighty- 
three-year-old  Virginian  explained,  for  the  Constitu- 
tion "was  not,  like  the  fabled  Goddess  of  Wisdom, 
the  offspring  of  a  single  brain.  It  ought  to  be  re- 
garded as  the  work  of  many  heads  &  many  hands." 

Madison's  self-effacement  has  not  misled  schol- 
ars. What  has  eluded  historians  is  Madison's  total 
involvement  in  the  convention  process,  and  most 
particularly  his  key  iole  in  drafting  the  all-impor- 
tant Virginia  Plan.  From  start  to  finish,  Madison 
was  busy  digging  a  grave  for  the  Articles  of  Con- 
federation and  giving  birth  to  a  new  constitution 
that  would  redeem  the  promise  of  the  American 
Revolution. 

As  the  last  survivor  of  the  Federal  Convention  of 
1787,  Madison  knew  he  had  an  obligation  to  keep 
the  creation  of  the  Constitution  in  perspective. 
Moreover,  he  was  acutely  aware  of  what  it  meant 
to  have  the  nation's  esteem  as  the  remaining  patri- 
ot of  the  fifty-five  who  had  assembled  in  Philadel- 
phia in  a  mood  of  anxiety  if  not  desperation.  "Hav- 
ing outlived  so  many  of  my  contemporaries,"  he 
told  Jared  Sparks  in  1831,  "I  ought  not  to  forget 
that  I  may  be  thought  to  have  outlived  myself." 
The  "Father  of  the  Constitution"  simply  thought  of 
himself  as  one  of  the  committee  members  who 
struggled  during  the  summer  of  1787  to  save  the 
Republic.  Or  so  he  saic?  Despite  his  modesty  Mr.ui- 
son  knew  that  he,  along  with  James  Wilson, 
George  Mason,  and  Gouverneur  Morris  had  done 
most  of  the  talking  and  the  drafting  of  the  docu- 
ment that  emerged  in  mid-September. 

At  the  Constitutional  Convention,  Madison  had 
been  well  prepared  to  address  the  subject  of  na- 
tional government.  During  the  years  1780  to  1783, 
when  he  served  in  the  Continental  Congress,  he 
perceived  the  Republic  was  in  trouble  as  state  in- 
terests checked  even  the  slightest  expansion  of  na- 
tional power  for  the  common  good.  The  Articles  of 
Confederation  provided  for  unanimous  action  on 
such  vital  matters  as  the  creation  of  a  duty  on  im- 
ports and  repayment  of  the  war  debt.  Unanimity 
on  such  matters  proved  to  be  impossible.  Although 
no  longer  on  the  Virginia  delegation  in  Congress  in 
1784,  Madison  was  acutely  aware  of  the  sectional 
strains  that  occurred  when  foreign  secretary  John 
Jay  negotiated  with  Spain  in  1784-85  for  a  commer- 


cial outlet  on  the  Mississippi,  and  he  saw  New  En- 
glanders  ready  to  swap  American  rights  for  river 
traffic  in  exchange  for  a  European  market  for  their 
codfish.  Madison  also  looked  at  the  empty  Conti- 
nental treasury  and  contrasted  its  barren  coffers 
with  the  comfortable  New  York  cash  balance  built 
at  the  expense  of  imports  going  to  neighboring 
states.  Meanwhile,  not  a  cent  was  contributed  to 
hold  down  the  mounting  national  war  debt,  and 
even  Virginia  rescinded  an  earlier  vote  for  a  na- 
tional impost. 

Troubled  by  the  inconsistent  behavior  of  his  fel- 
low delegates  and  anxious  to  keep  the  national 
government  from  collapsing,  Madison  during  1786 
and  early  1787  delved  into  histories  of  ancient  re- 
publics and  confederacies  as  a  doctor  would  seek 
pathological  knowledge.  The  disease  was  easy  to 
diagnose — an  empty  treasury,  a  cash-poor  econo- 
my, and  a  leaderless  national  government  that  was 
powerless  to  remedy  problems  of  the  purse  or 
sword.  To  Madison's  scholarly  mind  the  remedy 
lay  in  a  study  of  the  problems  which  confronted 
the  ancient  Greek  confederacies.  What  kept  the 
Achaeans  together,  and  how  had  the  Swiss  confed- 
eration solved  its  problems  of  inter-cantonal  jeal- 
ousy? 

In  April  1787,  some  months  after  preparing  his 
intellectual  exercise  in  ancient  and  recent  history, 
Madison  took  up  his  pen  again  to  dissect  ills  closer 
to  home.  With  the  Philadelphia  meeting  only 
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weeks  away,  Madison's  memorandum  on  "Vices  of 
the  Political  system  of  the  U.  States"  was  mainly 
an  indictment  of  the  state  legislatures.  These  as- 
semblies all  but  ignored  Continental  requisitions; 
they  had  no  sense  of  national  interest  when  paro- 
chial concerns  hung  in  the  balance;  and  they  over- 
legislated  to  the  point  that  they  created  a  "multi- 
plicity of  laws  ...  a  nu[i]sance  of  the  most 
pestilent  kind."  In  this  private  paper,  Madison  add- 
ed a  section  on  "the  people  themselves,"  with  an 
analysis  of  self-interested  segments  in  society  that 
was  a  precursor  oi  his  Federalist  No.  10  essay. 

All  civilized  societies  are  divided  into  dif- 
ferent interests  and  factions,  as  they  hap- 
pen to  be  creditors  or  debtors  —  Rich  or 
poor  —  husbandmen,  merchants  or  man- 
ufacturers —  members  of  different  reli- 
gious sects  — followers  of  different  politi- 
cal leaders  —  inhabitants  of  different 
districts  —  owners  of  different  kinds  of 
property  &c  &c  In  republican  Govern- 
ment the  majority f  J  however  composed, 
ultimately  give  the  law. 

Vices  of  the  Political  System  t>?  the  U.  States 

Madison  saw  that  combinations  of  these  elements 
became  a  headstrong  msyority  capable  of  "uryust 
violations  of  the  rights  and  interests  of  the  minor- 
ity, or  of  individuals."  Madison  perceived  that  a  re- 
public had  to  bend  to  the  will  of  the  msyority,  but 
where  there  were  no  checks  on  rapacious  factions 
chaos  would  result.  Thus  the  challenge  to  republi- 
can government:  "to  controul  one  part  of  Society 
from  invading  the  rights  of  another,  and  at  the 
same  time  [be]  sufficiently  controulled  itself." 

What  Madison  accomplished  in  the  Virginia  leg- 
islature between  early  1785  and  the  end  of  1786 
was  remarkable.  He  kept  the  forces  of  local  intol- 
erance at  bay,  worked  for  a  cooperative  effort  with 
Maryland  to  redress  interstate  problems  on  the  Po- 
tomac, and  then  fashioned  a  call  for  a  national 
meeting  in  Annapolis  to  discuss  remedies  for  the 
faltering  confederation. 

At  first  not  much  developed;  even  Maryland 
would  not  bother  to  send  delegates  to  his  Annapo- 
lis convention.  But  Madison  talked  there  with  a 
few  delegates  and  particularly  with  Alexander 
Hamilton,  who  agreed  that  matters  were  moving 
from  bad  to  worse.  The  vague  plan  which  emerged 
from  Annapolis  took  Madison  back  to  Richmond, 
where  a  national  call  was  sent  out  by  the  authority 


of  the  Virginia  General  Assembly,  asking  each  state 
to  send  delegates  to  Philadelphia  on  May  14,  1787, 
for  a  general  meeting.  The  purpose  of  the  emergen- 
cy meeting  at  Philadelphia  was  clear,  as  one  of  the 
delegates  later  said:  "A  nation  without  a  national 
government"  was  "an  awful  spectacle." 

As  Madison  saw  matters,  so  far  so  good.  He 
begged  and  cajoled  Washington  into  agreeing  to 
come  to  Philadelphia.  He  tried  to  get  the  best  men 
in  Virginia  to  join  the  general,  and  with  the  likes  of 
George  Mason,  George  Wythe,  and  Governor  Ed- 
mund Randolph  he  felt  comfortable.  Good  news 
came  from  other  states,  too.  The  New  England 
states  were  sending  such  men  of  substance  as  Ru- 
fus  King,  Oliver  Ellsworth,  and  Elbridge  Gerry. 
Somehow,  Hamilton  had  been  picked  from  New 
York,  along  with  Gouverneur  Morris  and  James 
Wilson  from  Pennsylvania.  The  southern  contin- 
gent, led  by  the  Virginians,  included  two  Pinck- 
neys,  Hugh  Williamson,  and  Pierce  Butler  from  the 
Carolinas. 

From  his  experience  in  the  Virginia  House  of 
Delegate  3,  Madison  knew  that  the  introduction  of  a 
general  framework  would  be  critical  at  the  early 
convention  sessions.  "We  all  look  to  Virginia  for 
examples,"  John  Adams  had  said  at  an  earlier  time, 
half  in  flattery,  half  in  truth.  During  the  eleven 
days  preceding  the  opening  of  the  Convention  in 
May,  Madison  coddled  and  prodded  his  fellow  Vir- 
ginia delegates  into  holding  daily  sessions  to  dis- 
cuss what  kind  of  blueprint  they  needed  to  get  the 
convention  moving,  once  a  quorum  was  present. 
The  result  was  the  Virginia  Plan.  The  plan  was  a 
masterly  device  urged  by  Madison  to  prevent  de- 
bate on  a  revision  of  the  Articles  of  Confederation 
end  move  directly  to  the  heart  of  the  matter:  the 
creation  cf  a  new,  stronger,  and  essentially  con- 
solidated republic.  Weeks  and  perhaps  mo:  >ths 
were  saved  by  this  clever  move. 

As  governor  and  hence  titular  head  of  the  state 
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delegation,  Edmund  Randolph  presented  the  plan 
on  the  floor  of  the  Convention;  the  proposed  out- 
line of  the  government  thus  became  known  as  the 
Randolph  Plan,  as  well  as  the  Virginia  Plan.  Nei- 
ther of  these  familiar  names  reveals  its  true  cre- 
ator. Although  Madison  never  claimed  that  this 
plan  was  his  exclusive  brainchild,  a  comparison  of 
its  text  with  his  letters  to  Jefferson  on  March  19, 
to  Randolph  on  April  8,  and  to  Washington  on 
April  16  leave  little  doubt  as  to  the  main  author- 
ship of  the  Virginia  Plan.  All  the  ideas  for  a  new 
constitution  were  embodied  in  these  three  letters, 
although  one  (an  absolute  veto  over  state  laws  by 
the  federal  government)  had  to  be  toned  down 
considerably. 


James  Madison  to  Thomas  Jefferson 
March  19, 1787  —  New  York,  New  York 
(James  Madison  Papers,  Llurary  of  Congress) 

.  .  .  What  may  be  the  result  of  this  politi- 
cal experiment  cannot  be  foreseen.  The 
difficulties  which  present  themselves  are 
on  one  side  almost  sufficient  to  dismay 
the  most  sanguine,  whilst  on  the  other 
side  the  most  timid  are  compelled  to  en- 
counter them  by  the  mortal  diseases  of  the 
existing  constitution.  These  diseases  need 
not  be  pointed  out  to  you  who  so  well  un- 
derstand them.  Suffice  it  to  say  that  they 
are  at  present  marked  by  symptoms 
which  are  truly  alarming,  which  have 
tainted  the  faith  of  the  most  orthodox  re- 
publicans, and  which  challenge  from  the 
votaries  of  liberty  every  concession  in  fa- 
vor of  stable  Governm^.it  not  infringing 
fundamental  principles,  as  the  only  secu- 
rity against  an  opposite  extreme  of  our 
present  situation.  I  think  myself  that  it 
will  be  expedient  in  the  first  place  to  lay 
the  foundation  of  the  new  system  in  such 
a  mtification  by  the  people  themselves  of 
the  several  States  as  will  render  it  clearly 
paramount  to  their  Legislative  authori- 
ties. 2dly.  Over  &  above  the  positive  pow- 
er of  regulating  trade  and  sundry  other 
matters  in  which  uniformity  is  proper,  to 
arm  the  federal  head  with  a  negative  in  all 
cases  whatsoever  on  the  local  Legisla- 
tures. Without  this  defensive  power  eocpe- 
rience  and  reflection  have  satisfied  me 
that  however  ample  the  federal  powers 
Jtiay  be  made,  or  however  Clearly  their 
boundaries  may  be  delineated,  on  paper, 
they  will  be  easily  and  continually  baffled 
by  the  Legislative  sovereignties  of  the 
States.  The  effects  of  this  provision  would 
be  not  only  to  guard  the  national  rights 
and  interests  against  invasion,  but  also 
to  restrain  the  States  from  thwarting  and 
molesting  each  other,  and  even  from  op- 
pressing the  minority  within  themselves 
by  paper  money  and  other  unrighteous 
measures  which  favor  the  interest  of  the 
majority.  In  order  to  render  the  exercise 
of  such  a  negative  prerogative  convenient, 
an  emanation  of  it  must  be  vested  in 
some  set  of  men  within  the  several  States 
so  far  as  to  enable  them  to  give  a  tempo- 
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vary  sanction  to  laws  of  immediate  neces- 
sity. 3dly.  to  change  the  principle  of  Rep- 
resentation in  the  federal  system.  Whilst 
the  execution  of  the  Acts  ofCongs.  de- 
pends on  the  several  legislatures,  the 
equality  of  votes  does  not  destroy  the  in- 
equality of  importance  and  influence  in 
the  States.  But  in  case  of  such  an  aug- 
mentation of  the  federal  pov)er  as  will 
render  it  efficient  without  the  interven- 
tion of  the  Legislatures,  a  vote  in  the  gen- 
eral Councils  from  Delaware  would  be  of 
equal  value  with  one  from  Massts.  or  Vir- 
ginia. This  change  therefore  is  just.  / 
think  also  it  will  be  practicable.  A  major- 
ity of  the  States  conceive  that  they  will  be 
gainers  by  it.  It  is  recommended  to  the 
Eastern  States  by  the  actual  superioHty  of 
their  populousness,  and  to  the  Southern 
by  their  expected  superiority.  And  if  a 
majoHty  of  the  larger  States  concur,  the 
fewer  and  smaller  States  must  finally 
bend  to  them.  This  point  bein^  gained, 
many  of  the  objections  now  urjed  in  the 
leading  States  agst.  renunciations  of  pow- 
er will  vanish.  4thly.  to  organise  the  fed- 
eral powers  in  such  a  manner  as  not  to 
blend  together  those  which  ought  to  be  ex- 
ercised by  separate  departments.  Ttie  lim- 
ited powers  now  vested  in  Congs.  are  fre- 
quently mismanaged  from  the  want  of 
such  a  distribution  of  them:  Wtiat  would 
be  the  case,  under  an  enlargement  not 
only  of  the  powers,  but  the  number,  of  the 
federal  Representatives?  Tfiese  are  some 
of  the  leading  ideas  which  have  occurred 
to  me,  but  which  may  appear  to  others  as 
improper,  as  they  appear  to  me  neces- 
sary. .  .  . 

James  Madison  to  Edmund  Randolph 
April  8, 1787  —  New  York,  New  York 
(James  Madison  Papers,  Library  of  Congress) 

.  .  .  I  think  with  you  that  it  will  be  well  to 
retain  as  much  as  possible  of  the  old  Con- 
federation, tho1 1  doubt  whether  it  may 
not  be  best  to  work  the  valuable  aiticles 
into  the  new  System,  instead  of  engraft- 
ing the  latter  on  the  former.  I  am  also 
perfectly  of  your  opinion  that  in  framing 
a  system,  no  material  sacrifices  ought  to 
be  made  to  local  or  temporary  prejudices. 


An  explanatory  address  must  of  necessity 
accompany  the  result  of  the  Convention 
on  the  main  object.  I  am  not  sure  that  it 
will  be  practicable  to  present  the  several 
parts  of  the  reform  in  so  detached  a  man- 
ner to  the  States  as  that  a  partial  adop- 
tion will  be  binding.  Particular  States 
may  view  the  different  articles  as  condi- 
tions of  each  other,  and  would  only  ratify 
them  as  such.  Others  might  ratify  them 
as  independent  propositions.  The  conse- 
quence would  be  that  the  ratification  of 
both  would  go  for  nothing.  I  have  not 
however  examined  this  point  thoroughly. 
In  truth  my  ideas  of  a  reform  strike  so 
deeply  at  the  old  Confederation,  and  lead 
to  such  a  systematic  change,  that  they 
scarcely  admit  of  the  expedient. 

I  hold  it  for  a  fundamental  point  that 
an  individual  independence  of  the  States, 
is  utterly  irreconcileable  with  the  idea  of 
an  aggregate  sovereignty.  I  think  at  the 
same  time  that  a  consolidation  of  the 
States  into  one  simple  republic  is  not  less 
unattainable  than  it  would  be  inexpedi- 
ent. Let  it  be  tried  then  whether  any  mid- 
dle ground  can  be  taken  which  will  at 
once  support  a  due  supremacy  of  the  na- 
tional authority,  and  leave  infoive  the  lo- 
cal authorities  so  far  as  they  can  be  sub- 
ordinate^ useful. 

Tlie  first  step  to  be  taken  is  I  think  a 
change  in  the  principle  of  representation. 
According  to  the  present  form  of  the 
Union,  an  equality  of  suffrage  if  not  just 
towards  the  larger  members  of  it,  is  at 
least  safe  to  them,  as  the  liberty  they  exer- 
cise of  rejecting  or  executing  the  acts  of 
Congress,  is  uncontroulable  by  the  nomi- 
nal sovereignty  of  Congress.  Under  a  sys- 
tem which  would  operate  witJiout  the  in- 
tervention of  the  States,  the  case  would  be 
materially  altered.  A  vote  from  Delaware 
would  have  the  same  effect  as  one  from 
Massts.  or  Virga. 

Let  the  national  Government  be  armed 
witJi  a  positive  &  compleat  authority  in 
all  cases  where  uniform  measures  are 
necessary.  As  in  trade  &c.  &c.  Let  it  also 
retain  the  powers  which  it  now  possesses. 

Let  it  have  a  negative  in  all  cases  what- 
soever on  the  Legislative  Acts  of  the  States 
as  the  K.  ofG.  B.  heretofore  had.  Tfiis  I 
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conceive  to  be  essential  and  the  least  pos- 
sible abridgement  of  the  State  Soveriegn- 
ties.  Without  such  a  defensive  power \  ev- 
ery positive  power  that  can  be  given  on 
paper  will  be  unavailing.  It  will  also  give 
internal  stability  to  the  States.  There  has 
been  no  moment  since  the  peace  at  which 
the  federal  assent  wd  have  been  given  to 
paper  money  &c.  &c. 

Let  this  national  supremacy  be  extend- 
ed also  to  the  Judiciary  departmt.  If  the 
judges  in  the  last  resort  depend  on  the 
States  &  are  bound  by  their  oaths  to  them 
and  not  to  the  Union,  the  intention  of  the 
law  and  the  interests  of  the  nation  may  be 
defeated  by  the  obsequiousness  of  the  Tri- 
bunals  to  the  policy  or  prejudices  of  the 
States.  It  seems  at  least  essential  that  an 
appeal  should  lie  to  some  national  tribu- 
nals in  all  cases  which  concern  foreign- 
ers, or  inhabitants  of  other  States.  Tiie  ad- 
miralty jurisdiction  may  be  fully 
submitted  to  the  national  Government 

Hie  supremacy  of  the  whole  in  the  Ex- 
ecutive department  seems  liable  to  some 
difficulty.  Perhaps  an  extension  of  it  to 
the  case  of  the  Militia  may  be  necessai^y  & 
sufficient. 

A  Government  formed  of  such  extensive 
powers  ought  to  be  well  organized,  Hie 
Legislative  department  may  be  divided 
into  two  branches:  One  of  them  to  be  cho- 
sen every     years  by  the  Legislatures  or 
the  people  at  large;  the  other  to  consist  of 
a  more  select  number,  holding  their  ap- 
pointments for  a  longer  tenn  and  going 
out  in  rotation.  Perhaps  the  negative  on 
the  State  laws  may  be  most  conveniently 
lodged  in  this  branch.  A  Council  of  Revi- 
sion may  be  superadded,  including  the 
great  ministerial  officers. 

A  National  Executive  ivill  also  be  neces- 
sary. I  have  scarcly  venturd  to  form  my 
own  opinion  yet  either  of  the  manner  in 
ivhich  it  ought  to  be  constituted  or  of  the 
authorities  ivith  which  it  ought  [to  be] 
cloathed. 

An  article  ought  to  be  inserted  eocpressly 
guarantying  the  tranquility  of  the  States 
agst.  internal  as  well  as  external  dangers. 

To  give  the  new  system  its  proper  ener- 
gy it  ivill  be  desirable  to  have  it  ratified 
by  the  authority  of  the  people,  and  not 


merely  by  that  of  the  Legislatures. 

I  am  afraid  you  will  think  this  project, 
if  not  extravagant,  absolutely  unattain- 
able and  un  worthy  of  being  attetnpted. 
Conceiving  it  my  self  to  go  no  further 
than  is  essential.  The  objections  drawn 
from  this  source  are  to  be  laid  aside.  I 
flatter  myself  however  that  they  may  be 
less  formidable  on  trial  than  in  contem- 
plation. The  change  in  the  principle  of 
representation  will  be  relished  by  a  ma- 
jority of  the  States,  and  those  too  of  m  ost 
influence.  The  Northern  States  will  be  rec- 
onciled to  it  by  the  actual  superiority  of 
their  populousness;  the  Southern  by  their 
expected  superiority  in  this  point.  Tfiis 
principle  established,  the  repugnance  of 
the  large  States  to  part  with  power  will  in 
a  great  degree  subside,  and  the  smaller 
States  must  ultimately  yield  to  the  pre- 
dominant Will.  It  is  also  already  seen  by 
many  &  must  by  degrees  be  seen  by  all 
that  unless  the  Union  be  organized  effi- 
ciently &  on  Republican  Principles,  inno- 
vations of  a  much  more  objectionable 
fown  may  be  obtwxded,  or  in  the  most  fa- 
vorable event,  the  partition  of  the  Empire 
into  rival  &  hostile  confederacies,  will  en- 
sue. 

To  Washington,  he  repeated  the  thoughts  in  the 
first  two  letters  but  enlarged  his  ideas  on  a  nation- 
al judiciary, 

James  Madison  to  George  Washington 
April  16, 1787  —  New  York,  New  York 
(George  Washington  Papers,  Library  of  Congress) 

. .  .  Hie  National  supremacy  ouglit  also  to 
be  extended  as  I  conceive  to  the  Judiciary 
departments.  If  those  who  are  to  avpound 
and  apply  the  laws,  are  connected  by  their 
interests  and  their  oaths  with  the  particu- 
lar States  wholly,  and  not  with  the  Union, 
the  participation  of  the  Union  in  the 
making  of  the  laws  may  be  possibly  ren- 
dered unavailing.  It  seems  at  least  neces- 
sary that  the  oaths  of  the  Judges  should 
include  a  fidelity  to  the  general  as  well  as 
local  Constitution,  and  that  an  appeal 
should  be  to  some  National  tribunals  in 
all  cases  to  which  foreigners  or  inhabit- 
ants of  other  States  may  be  parties.  Hie 
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admiralty  jurisdiction  seems  to  fall  en- 
tirely within  the  purview  of  the  National 
government 

Tlie  National  supremacy  in  the  Execu- 
tive departments  is  liable  to  some  diffi- 
culty, unless  the  Officers  administering 
them  could  be  made  appointable  by  the 
Supreme  government  The  Militia  ought 
certainly  to  be  placed  in  some  form  or 
other  under  the  authority  which  is  en- 
trusted with  the  general  protection  and 
defence. 

A  government  composed  of  such  exten- 
sive powers  should  be  well  organised  and 
balanced.  Tlie  legislastive  department 
might  be  divided  into  two  branches;  one 
of  them,  chosen  every     years  by  the  peo- 
ple at  large,  or  by  the  Legislatures;  the 
other  to  consist  of  fewer  members,  to  hold 
their  places  for  a  longer  term,  and  to  go 
out  in  such  a  rotation  as  always  to  leave 
in  office  a  large  majority  of  old  mem  bers. 
Perhaps  the  negative  on  the  laws  might  be 
most  conveniently  exercised  by  this 
branch.  As  a  further  check,  a  Council  of 
revision  including  the  great  ministerial 
officers  might  be  superadded. 

A  national  Executive  must  also  be  pro- 
vided, I  have  scarcely  ventured,  as  yet  to 
foim  my  own  opinion  eitfier  of  the  man- 
ner in  which  it  ought  to  be  constituted  or 
of  the  authorities  with  ivhich  it  ought  to 
be  cioaOied. 

An  article  should  be  inserted  eocpressly 
guarantying  the  tranquillity  of  the  States 
against  internal  as  ivell  as  external  dan- 
gers. 

In  like  manner  the  right  of  coercion 
shoidd  be  expressly  declared.  With  the  re- 
sources of  commerce  in  hand,  the  nation- 
al administration  might  always  find 
means  of  exerting  it  either  by  sea  or  land; 
But  the  difficulty  and  awkwardness  of  op- 
erating by  force  on  the  collective  will  of  a 
State,  render  it  particularly  desirable  that 
the  necessity  of  it  might  be  precluded. 
Perhaps  the  negative  on  the  laws  might 
create  such  a  mutuality  of  dependance  be- 
tween the  general  and  particxdar  authori- 
ties, as  to  answer  this  purpose.  Or  per- 
haps some  defined  objects  of  taxation 
might  be  submitted  along  with  commerce, 
to  the  general  authority. 


To  give  a  new  system  its  proper  valid- 
ity and  energy,  a  ratification  must  be  ob- 
tained from  the  people,  and  not  merely 
from  the  ordinary  authority  of  the  Legis- 
latures. This  will  be  the  more  essential  as 
inroads  on  the  existing  Constitutions  of 
the  States  will  be  unavoidable.  .  .  . 


So  it  fell  to  Randolph  to  bring  forward,  on  May 
29,  1787,  the  first  day  of  real  business,  Madison's 
framework  for  a  totally  new  constitution  —  a 
framework  that  suggested  the  Articles  of  Confeder- 
ation needed  revision  and  then  in  the  next  breath 
proposed  to  abandon  them  forever.  The  core  of  the 
problem  facing  delegates  was  a  realignment  of  the 
state-nation  relationship.  States  would  no  longer 
vote  one  vote  as  states  (the  largest  and  smallest 
being  equal)  but  would  share  power  in  the  two- 
house  legislature  according  to  their  population. 
The  legislators  would  pick  "a  National  Executiven 
who  would  serve  one  term  as  the  chief  magistrate 
of  the  nation  and  who  would  have  the  power  to 
make  appointments,  see  that  the  national  laws 
were  enforced,  conduct  the  nation's  business  when 
its  legislature  was  not  in  session,  and  (in  a  vague 
way)  conduct  foreign  policy.  The  acts  of  state  leg- 
islatures might  be  nullified  by  the  national  con- 
gress, and  a  council  of  revision  would  work  with 
the  executive  to  review  national  acts  before  they 
went  into  operation;  and  if  the  executive  and  his 
council  thought  an  act  from  the  national  congress 
improper,  they  could  block  its  implementation. 
However,  the  questioned  act  would  become  law  if 
the  legislature  became  insistent  by  passing  it  a  sec- 
ond time. 

Undoubtedly  Madison  urged  these  ideas  before 
the  Virginia  caucus  because  they  appeared  to  rem- 
edy the  chief  flaws  in  earlier  attempts  at  repre- 
sentative government.  Madison  was  no  Demosthe- 
nes or  Patrick  Henry,  but  in  small  groups  he  was 
convincing  and  persuasive;  and  the  Virginia  Plan 
which  he  pushed  through  that  state  caucus  bore 
his  hallmark  on  almost  every  clause.  (Randolph 
himself  could  hardly  have  been  the  author.  Thom- 
as Jefferson  expressed  a  common  view  of  the  man 
when  he  said  of  Randolph  later:  "He  is  the  poorest 
cameleon  I  ever  saw  having  no  colour  of  his  own, 
&  reflecting  that  [of  the  person]  nearest  him.")  The 
Virginia  Plan  became  a  document  witMn  a  docu- 
ment —  both  a  knockout  blow  to  the  old  Articles 
and  the  framework  of  all  future  discussion. 
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The  Virginia  Plan 

Resolutions  proposed  by  Mr,  Randolph  in  Convention 
May  29,  1787 


L  Resolved  thai  the  Articles  of  Confederation  ought  to  be  so  corrected  &  enlarged  as  to  accomplish 
the  objects  proposed  by  their  institution;  namely,  "common  defence,  security  of  liberty  and  general 
welfare, " 

2,  Resd,  thei^fore  that  the  rights  of  suffrage  in  the  National  Legislature  ought  to  be  proportion  ed  to 
the  Quotas  of  contribution,  or  to  the  number  of  free  inhabitants,  as  the  one  or  the  other  rule  may  seem 
best  in  different  cases. 

3,  Resd,  that  the  National  Legislature  ought  to  consist  of  two  branches, 

4.  Resd.  that  the  members  of  the  first  branch  of  the  national  Legislature  ought  to  be  elected  by  the 
people  of  the  several  States  every     for  the  term  of     ;  to  be  of  the  age  of     years  at  least,  to  receive 
liberal  stipends  by  which  they  may  be  compensated  for  the  devotion  of  their  time  to  public  service;  to 
be  ineligible  to  any  office  established  by  a  particular  State,  or  under  the  authority  of  the  United  States, 
except  those  beculiarly  / sic /  belonging  to  the  functions  of  the  first  branch,  during  the  term  of  sendee, 
and  for  the  space  of     after  its  expiration;  to  be  incapable  of  re-election  for  the  space  of     after  the 
eocpiration  of  their  term  of  service,  and  to  be  subject  to  recall. 

5.  Resold,  that  the  members  of  the  second  branch  of  the  National  Legislature  ought  to  be  elected  by 
those  of  the  first,  out  of  a  proper  number  of  persons  nominated  by  the  individual  Legislatures,  to  be  of 
the  age  of     years  at  least;  to  hold  their  offices  for  a  term  sufficient  to  ensure  their  indej)endency;  to 
receive  liberal  stipends,  by  which  they  may  be  compensated  for  the  devotion  of  their  time  to  public  sei%- 
vice;  and  to  be  ineligible  to  any  office  established  by  a  particular  State,  or  under  the  authority  of  the 
United  States,  except  those  peculiarly  belonging  to  the  functions  of  the  second  branch,  during  the  term 
of  service,  and  for  the  space  of     after  the  eocpiration  thereof, 

ft  Resolved  that  each  branch  ought  to  possess  the  right  of  originating  Acts;  that  the  national  Legisla- 
ture ought  to  be  impowered  to  enjoy  the  Legislative  Rights  vested  in  Congress  by  the  Confederation  & 
moreover  to  legislate  in  all  cases  to  which  the  separate  States  are  incompetent,  or  in  which  the  harmo- 
ny of  the  United  States  may  be  interrupted  by  the  exercise  of  individual  Legislation;  to  negative  all 
laws  passed  by  the  several  States,  contravening  in  the  opinion  of  the  National  Legislature  the  articles 
of  Union;  and  to  call  forth  the  force  of  the  Union  agst,  any  member  of  the  Union  failing  to  fulfill  Us 
duty  under  the  articles  thereof, 

7.  Resd.  that  a  National  Executive  be  instituted;  to  be  chosen  by  the  Na  tional  Legislature  for  the 
term  of  years,  to  receive  punctually  at  stated  times  a  fixed  compensation  for  the  services  rendered, 
in  which  no  increase  or  diminution  shall  be  made  so  as  to  affect  the  Magistracy,  agisting  at  the  time 
of  increase  or  diminution,  and  to  be  ineligible  a  second  time;  and  that  besides  a  general  authority  to 
execute  the  National  laws,  it  ought  to  enjoy  trie  Executive  rights  vested  in  Congress  by  the  Confedera- 
tion. 

8.  Resd.  that  the  Executive  and  a  Convenient  number  of  the  National  Judiciary,  ought  to  compose  a 
Council  of  revision  with  authority  to  examine  every  act  of  the  National  Legislatu  re  before  it  shall  op- 
erate, &  every  act  of  a  particular  Legislature  before  a  Negative  thereon  shall  be  final;  and  that  the  dis- 
sent of  the  said  Council  shall  amount  to  a  rejection,  unless  the  Act  of  the  National  Legislature  be  again 
passed,  or  that  of  a  particular  Legislature  be  again  negatived,  by     of  the  members  of  each  branch. 

9.  Resd.  that  a  National  Judiciary  be  established  to  consist  of  one  or  more  supreme  tribunals,  and 
of  inferior  tribunals  to  be  chosen  by  the  National  Legislature,  to  hold  their  offices  during  good  behav- 
iour; and  to  receive  punctually  at  stated  times  fixed  compensation  for  their  services,  in  which  no  in- 
crease or  diminution  shall  be  made  so  as  to  affect  the  persons  actually  in  office  at  the  time  of  such  in- 
crease or  diminution.  Tfiat  the  jurisdiction  of  the  inferior  tribunals  shall  be  to  hear  &  determine  in 
the  first  instance,  and  of  the  supreme  tribunal  to  hear  and  determine  in  the  dernier  resort,  all  Piracies 
&  felonies  on  the  high  seas,  captures  from  an  enemy;  cases  in  which  foreigners  or  citizens  of  other 
States  applying  to  such  jurisdictions  may  be  interested,  or  which  respect  the  collection  of  the  National 
revenue;  impeachments  of  any  na  tional  officers,  a  nd  quest  ions  which  m  ay  in  vol  ve  the  national  peace 
and  harmony, 


10.  Resolvd.  that  provision  ought  to  be  made  fcr  the  admission  of  States  lawfully  arising  within  the 
limits  of  the  United  States,  whether  from  a  voluntary  junction  of  Government  &  Territory  or  other- 
wise, with  the  consen  t  of  a  number  of  voices  in  the  National  legislature  less  than  the  whole, 

11.  Resd.  that  a  Republican  Government  &  the  terri.toi-y  of  each  State,  except  in  the  instance  of  a 
voluntas  junction  of  Government  &  territory,  ought  to  be  guaranteed  by  the  United  States  to  each 
State. 

12.  Resd.  that  provision  ought  to  be  made  for  the  continuance  of  Congress  and  their  authorities  and 
privileges,  until  a  given  day  aftsr  the  reform  of  the  articles  of  Union  shall  be  adopted,  and  for  the  com- 
pletion  of  all  their  engagements. 

13.  Resd.  that  provision  ought  to  be  made  for  the  amendment  of  the  Articles  of  Union  whensoever  it 
shall  seem  necessary,  and  that  the  assent  of  the  National  Legislature  ought  not  to  be  required  thereto. 

14.  Resd.  that  the  Legislative  Executive  &  Judiciary  powers  within  the  several  States  oxtght  to  be 
bound  by  oath  to  support  the  articles  of  Union, 

15.  Resd.  that  the  amendments  which  shall  be  offered  to  the  Confederation,  by  the  Convention  ought 
at  a  proper  time,  or  times,  after  the  approbation  of  Congress  to  be  submitted  to  an  assembly  or  assem- 
blies of  Representatives,  recommended  by  the  several  Legislatures  to  be  expressly  chosen  by  the  people 
to  consider  &  decide  thereon. 


Few  scholars  have  pointed  out  that  this  docu- 
ment, now  an  integral  part  of  Madison's  "Notes  on 
Debates,"  his  personal  record  of  the  convention 
proceedings,  was  a  genuine  landmark  in  the  his- 
tory of  American  constitutionalism.  The  genius  of 
Madison  was  evident.  He  had  lobbied  for  a  revision 
of  the  Articles,  worked  for  a  convention  to  turn 


the  country  around  through  a  new  system  of  gov- 
ernment, and  then  laid  before  that  convention  a 
plan  that  was  radical  in  concept  and  yet  so  close 
to  what  most  of  the  delegates  had  been  thinking 
that  they  immediately  went  into  a  Committee  of 
the  Whole  on  the  State  of  the  Union  to  consider 
the  Virginian's  plan. 

If  the  original  draft  was  finally  handed  to  the 
Convention's  Secretary,  William  Jackson,  it  must 
have  been  among  the  papers  that  this  inept  man 
burned  before  he  prepared  the  journal  and  other 
papers  for  Washington's  safekeeping.  But  we  can 
be  sure  that  the  version  Madison  copied  into  his 
ovn  "Notes  on  Debates"  is  as  faithful  a  copy  of 
the  original  as  we  will  ever  see;  and  it  was  a 
framework  for  what,  after  four  tempestuous 
months  and  many  changes,  survived  as  the  Consti- 
tution sent  by  the  convention  to  the  states.  Had 
Madison's  sendees  to  the  convention  ended  on 
May  29  he  would  still  deserve  to  be  thought  of  as 
the  Father  of  the  Constitution.  As  we  all  know,  he 
considered  his  work  only  begun. 


Robert  A.  Rutland  is  editor-in-chief  of  the  Papers  of 
James  Madison  at  the  University  of  Virginia.  His  books 
include  The  Birth  of  the  Bill  of  Rights  and  The  Ordeal  of 
the  Constitution:  the  Antifederalists  and  the  Ratification 
Struggle  of  1787-1788  (both  reprinted  by  Northeastern  Uni- 
versity Press, 


The  first  page  of  Madison's  "Notes  on  Debates."  with  typical  crossed-through 
clauses  and  later  additions  made  as  Madison  sought  greater  accuracy  in 
his  text.  Library  of  Congress, 


J 


204 


this  Constitution 


For  the  Classroom 


Race  and  Slavery  in  the  American 
item:  1787-1865 

by  Don  E*  Fehrenbacher,  Stanford  University 

|n  1983,  with  the  support  of  the  Lilly  Endowment,  Inc.,  of  Indianapolis,  Indi- 
■  ana,  Project  '87  conducted  four  week-long  summer  seminars  on  the  Consti- 
tution for  college  faculty  in  history  and  political  science.  The  seminars  were  de- 
signed to  enhance  teaching  about  the  Constitution  in  introductory  college 
courses.  In  order  to  reach  a  wider  audience  of  college  faculty,  the  directors  of 
the  seminars  wrote  essays  and  prepared  bibliographies  on  the  seminar  topics 
which  were  puolished  in  News  for  Teachers  of  Political  Science,  Spring,  1984. 
Because  these  materials  should  also  be  useful  to  secondary  school  teachers,  we 
are  including  the  essay  by  Don  E.  Fehrenbacher  in  this  Constitution*  The  other 
essays  are:  "The  Judicial  Function  Under  the  Constitution,"  by  Henry  J.  Abra- 
ham, University  of  Virginia,  "Constitutionalism  and  Bureaucracy  in  the  1980's: 
Some  Bicentennial  Reflections,"  by  Herman  Belz,  University  of  Maryland,  and 
'The  Constitution  and  Black  America,"  by  E.  Wally  Miles,  San  Diego  State  Uni- 
versity. A  copy  of  News  for  Teachers  of  Political  Science  that  includes  all  the  es- 
says may  be  obtained  by  writing  to:  Constitutional  Essays,  Project  '87,  1527  New 
Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  There  is  a  $2.00  charge  for 
handling  and  mailing,  payable  to  Project  '87,  which  must  be  enclosed  with  thr 
request. 


Introduction 

|or  some  time  now,  physical  anthropologists  have  been 
disengaging  themselves  from  the  use  of  race  as  an  ob- 
jective characteristic  of  humankind.1  But  historians,  and 
especially  historians  of  the  United  States,  must  continue 
to  deal  with  race  as  a  subjective  reality — that  is,  with 
the  idea  or  consciousness  of  race  as  a  social  force.  Of 
course  racial  distinctions  are  never  entirely  free  from 
cultural  connections.  Thus  Africans  brought  in  chains  to 
colonial  America  were  regarded  as  ideally  fitted  for  ser- 
vitude, not  only  because  of  their  perceived  physical 
characteristics  (including  intellect  and  disposition)  but 
also  because  they  were  viewed  as  heathens  and  savages. 
Conversely,  ethnocultural  distinctions  may  have  strong 
racial  overtones,  such  as  in  the  image  and  identity  of 
twentieth-century  Hispanic-Americans.  This  essay  is  con- 
cerned with  the  white-black  relation  because  it  is  the 
one  most  emphatically  based  on  racial  distinctiveness, 
because  it  alone  has  been  associated  with  institution- 
alized chattel  slavery,  and  because  of  its  sustained  and 
surpassing  influence  on  the  American  constitutional  sys- 
tem. Attention  might  also  be  given  to  American  Indians 
and  to  Asian  Americans,  as  two  other  racially  distin- 
guished groups,  but  their  constitutional  involvement 
largely  postdates  the  Civil  War.  By  the  "American  consti- 
tutional system,"  I  mean  the  fundamental  structure  and 
conduct  of  government  at  both  the  national  and  subna- 
tional  levels  in  the  United  States,  embracing  not  only 
formal  constitutional  arrcngemervts  but  the  actions  and 
handiwork  of  legislative,  executive,  and  judicial 
branches  as  well.  In  spite  of  the  vast  existing  literature 
on  the  interaction  of  race  and  slavery  with  the  law  of 
the  land  (a  small  sampling  of  which  is  provided  in  the 
bibliographical  section  of  this  essay),  the  subject  is  far 
from  being  exhausted  as  a  field  of  research. 


Slavery  and  Race  in  the  Federal 
Constitution 


Justice  John  Marshall  Harlan  was  not  entirely  accu- 
rate when  he  declared  that  the  Constitution  is  "color 
blind."  True,  there  are  no  distinctions  drawn  between 
white  and  black  races,  but  the  document  does  set  Indi- 
ans apart  as  a  special  group,  and  furthermore,  although 
African  slvary  is  never  mentioned  by  name,  three 
clauses  related  directly  and  primarily  to  that  institution 
obviously  have  racial  meaning.2  First,  in  Article  I,  Sec- 
tion 2,  both  representation  and  direct  taxes  are  appor- 
tioned among  the  states  "according  to  their  respective 
numbers,"  determined  by  adding  to  the  total  of  free  per- 
sons "three-fifths  of  all  other  persor.3."  Second,  a  provi- 
sion of  Article  I,  Section  9,  prohibits  for  at  least  twenty 
years  any  congressional  ban  on  the  importation  of  slaves 
from  abroad  into  the  thirteen  existing  states.  Third,  a 
part  of  Article  IV,  Section  2,  provides  in  effect  that  fugi- 
tive slaves  crossing  state  lines  shall  be  returned  to  their 
owners. 

Taken  together,  the  three  clauses  recognized  the  exis- 
tence of  slavery  in  the  United  States  but  designated 
slaves  as  persons,  rather  than  as  property,  and  granted 
the  institution  no  positive  protection  except  whatever 
was  vaguely  implied  in  the  fugitive-slave  clause.  Further- 
more, by  exempting  the  foreign  slave  trade  from  federal 
control  for  only  twenty  years,  by  limiting  that  exemption 
to  the  thirteen  original  states,  and  by  carefully  avoiding 
use  of  the  word  "slave"  or  slavery"  itself,  the  framers  of 
the  Constitution  gave  reason  to  believe  that  they  viewed 
the  institution  as  something  less  than  permanent  in  the 
fundamental  scheme  of  American  society.  They  left  the 
federal  government  free  either  to  ignore  slavery,  for  the 
most  part,  or  to  become  significantly  involved  (as  it  ac- 
tually did)  in  the  protection  and  expansion  of  the  institu- 
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tion.  Slavery  as  it  existed  in  1789  was  almost  entirely  a 
creature  of  state  law  and  a  responsibility  of  state  and  lo- 
cal government. 

State  Law  and  Slavery 

Slavery  at  the  time  of  the  Constitutional  Convention 
was  in  the  process  of  becoming  a  sectional  institution. 
The  sovereign  power  of  a  state  to  abolish  it  had  already 
been  demonstrated,  emancipation  having  begun  in  New 
England  and  Pennsylvania,  and  seeming  certain  to  come 
eventually  in  New  York  and  New  Jersey.  Although  none 
of  the  first  state  constitutions  contained  any  direct  men- 
tion of  slavery,  it  was  well  established  in  the  common 
and  statute  law  of  the  Southern  states.  Later  Southern 
constitutions  did  incorporate  some  provisions  respecting 
slavery,  but  the  legal  basis  of  the  system  continued  to  be 
primarily  codified  law  and  judicial  precedent. 

The  slave  law  of  the  South  varied  from  state  to  state 
and  changed  over  time.  It  was  supplemented,  of  course, 
by  many  local  regulations  and  plantation  rules.  The  legal 
ambiguities  of  slavery,  such  as  the  dual  status  of  the 
slave  as  person  and  property,  lent  added  complexity  to  a 
system  shot  through  with  moral  contradictions.  Slave 
codes  had  been  well  developed  in  the  Old  South  by  the 
time  of  the  Revolution  and  were  ready  for  appropriation 
by  new  slaveholding  states  as  they  entered  the  Union, 
beginning  with  Kentucky  in  1792.  The  law  of  slavery  lost 
some  of  its  severity  as  it  moved  westward,  and  every- 
where harsh  provisions  were  likely  to  be  in  some  degree 
mitigated  by  lenient  enforcement.  Many  of  the  cruel 
physical  punishments  of  the  eighteenth  century  were 
gradually  abandoned,  but  since  imprisonment  of  slaves 
in  large  numbers  would  have  been  economically  disad- 
vantageous, whipping  continued  to  be  the  standard  pen- 
alty for  lesser  offenses,  and  the  list  of  capital  crimes  ac- 
tually lengthened.  With  the  passing  years,  Southern  law 
came  to  accord  slaves  some  measure  of  protection 
against  mistreatment,  but  enforcement  of  such  legisla- 
tion was  difficult  and  apparently  infrequent,  partly  be- 
cause slaves  could  not  testify  against  white  persons.  To 
a  considerable  extent,  Southern  slave  law  was  directed 
at  reducing  the  danger  of  riot,  insurrection,  and  other  vi- 
olent forms  of  servile  resistance.  Security  legislation  of 
this  kind  restricted  white  as  well  as  black  behavior.  It 
forbade  teaching  slaves  to  read  and  write,  for  instance, 
and  also  prohibited  supplying  them  with  guns,  liquor, 
and  poisonous  drugs.  Certain  laws  providing  severe  pun- 
ishment for  dissemination  of  abolitionist  doctrines  were 
clearly  in  conflict  with  the  spirit  of  the  First  Amendment 
and  with  the  letter  of  state  constitutional  guarantees. 
Thus,  if  changes  in  Southern  slave  law  from  the  1780s  to 
the  1850s  reflected  the  humanitarian  tendencies  of  the 
nineteenth  century,  along  with  some  desire  to  disprove 
the  harsh  picture  of  slavery  drawn  by  abolitionists,  they 
also  reflected  mounting  Southern  apprehensions  and  a 
hardening  Southern  determination  to  defend  the  slave- 
holding  system  at  all  costs  against  all  enemies. 

Slavery  also  impinged  in  a  number  of  ways  upon  the 
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legal  systems  of  the  Northern  states.  There  were  the  \  ar- 
ious  programs  of  gradual  emancipation  to  be  carried 
out,  for  instance.  There  were  legal  actions  in  free-state 
courts  involving  slaves  held  elsewhere,  such  as  the  pro- 
bating of  wills  and  the  enforcement  of  contracts.  There 
were  the  problems  sometimes  arising  from  the  presence 
of  slaves  brought  within  free-state  boundaries  by  their 
owners  for  one  reason  or  another.  And  there  were  the 
many  difficulties  associated  with  the  capture  and  return 
of  fugitive  slaves.  Slave  law,  like  other  American  law, 
was  further  complicated  by  the  overlapping  of  jurisdic- 
tions in  a  federal  system.  The  principles  of  interstate  co- 
mity (of  "conflict  of  laws")  came  frequently  into  play 
and  were  placed  under  increasing  strain  by  the  worsen- 
ing sectional  controversy.  The  classic  comity  problem,  il- 
lustrated in  the  Dred  Scott  case,  was  that  of  a  Negro 
who  claimed  to  be  free  under  the  law  of  one  state  and 
was  claimed  as  a  slave  under  the  law  of  another. 

The  law  of  slavery  has  been  a  subject  of  considerable 
historical  interest  and  controversy  in  recent  years.  Atten- 
tion shifted  some  time  ago  from  the  content  of  statutes 
and  codes  to  the  manner  of  their  application  and  espe- 
cially to  the  judicial  process.  Study  of  slave  laws  has  ac- 
cordingly become  more  behavioral  and  somewhat  more 
theoretical,  assimilating  with  broader  scholarly  efforts  to 
explain  the  ideological  and  social  foundations  of  the 
whole  legal  system.  One  leading  authority  in  the  field, 
A.E.  Keir  Nash,  has  demonstrated  that  although  the  vari- 
eties of  Southern  judicial  behavior  discourage  simple 
generalization,  there  was  a  relatively  high  degree  of  con- 
cern— in  appellate  decisions,  at  least — for  fair  legal 
treatment  of  slaves  within  the  limits  of  the  slave  system. 
From  another  scholar,  Robert  M.  Cover,  comes  a  provoc- 
ative study  of  the  ways  in  which  Northern  antislavery 
judges  relied  upon  legal  formalism  to  justify  their  en- 
forcement of  fugitive-slave  legislation.  Probably  the  most 
controversial  work  is  that  of  Mark  Tuslinet,  a  Marxist 
law  school  professor  who  views  Southern  slave  law  as  a 
system  impelled  naturally  toward  autonomy,  yet  at  the 
same  time  bound  circumstantially  to  the  bourgeois  so- 
cial and  economic  order.3 

The  Federal  Government  and  Slavery 

Under  the  Constitution,  slavery  might  have  been  limit- 
ed to  one  corner  of  the  country  and  placed  on  the  path 
to  ultimate  extinction.  Instead,  by  1860,  it  had  become  a 
national  institution,  legal  wherever  not  forbidden  by 
state  law  and  enjoying  considerable  federal  protectioa 
The  antebellum  United  States  was  a  slaveholding  repub- 
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lie.  That  was  the  impression  given  by  the  tenor  of  Ameri- 
can foreign  policy,  by  the  nationwide  operation  of  the 
Fugitive  Slave  Law,  by  the  presence  of  slavery  in  the  na- 
tional capital,  by  the  inadequate  enforcement  of  laws 
against  the  African  slave  trade,  and  by  the  Supreme 
Court  in  the  Dred  Scott  decision.  Abolitionists  attributed 
the  proslavery  inclination  of  the  federal  government  to  a 
sedulous  "slave  power  conspiracy"  dating  back  to  the 
framing  of  the  Constitution.  No  doubt  the  bias  did  re- 
flect the  extraordinary  weight  of  Southern  influence  in 
the  formulation  of  national  policies  from  1789  to  1861, 
but  it  also  resulted  '  »m  Northern  indifference,  and  to 
some  extent  it  wa         y  the  accumulated  effect  of 
many  routine  public      ons  taken  without  strong  pur- 
pose or  serious  thought. 

In  1789,  the  administration  of  George  Washington  in- 
herited the  task  of  seeking  restitution  for  several  thou- 
sand slaves  carried  off  by  British  military  forces  at  the 
close  of  the  Revolution.  Thus  the  national  government 
created  by  the  Constitution  was  plunged  immediately 
into  the  role  of  acting  as  the  agent  for  slaveholders  who 
had  claims  upon  foreign  powers.  The  same  problem 
arose  during  the  War  of  1812,  when  many  slaves  were 
taken  away  from  the  Chesapeake  region  by  the  British 
fleet,  contrary  to  explicit  provisions  of  the  treaty  of 
peace.  John  Quincy  Adams,  as  minister  to  Great  Britain, 
did  not  allow  any  antislavery  sentiment  to  curb  the  ener- 
gy and  persistence  with  which  he  pressed  the  issue  until 
he  had  won  the  promise  of  a  settlement.  During  his  pres- 
idency in  the  following  decade,  the  United  States  gov- 
ernment tried  repeatedly  to  secure  formal  agreements 
with  Mexico  and  with  Britain  (respecting  Canada)  for 
the  return  of  fugitive  slaves.  After  those  efforts  failed, 
American  officials  then  tried  for  nearly  three  decades, 
with  little  success,  to  recover  slaves  from  Canada 
through  extradition  proceedings.  The  United  States  also 
expended  considerable  effort  demanding  recompense  for 
owners  of  slaves  liberated  by  British  officials  in  the  West 
Indies  after  the  coasting  vessels  carrying  them  were 
shipwrecked  there  or  driven  into  port  by  storms.  The  de- 
mands became  especially  heated  in  the  case  of  the  Cre- 
ole, a  ship  taken  over  by  rebellious  slaves  and  sailed  to 
Nassau,  where  all  the  slaves,  even  the  leading  mutineers, 
were  allowed  to  go  free. 

Of  course  fugitive  slaves  were  a  serious  domestic 
problem  too,  and  the  Constitution  called  for  interstate 
rendition  of  runaways,  but  without  specifying  what  role 
the  federal  government  should  play  in  the  process. 
Placed  in  Article  IV,  which  is  concerned  primarily  with 
states  ano  statehood,  rather  than  in  Article  I  with  the 
delegated  powers  of  Congress ,  the  fugitive-slave  clause 


might  well  have  been  regarded  simply  as  a  limitation  on 
state  authority,  enforceable  through  interstate  comity 
and  by  the  federal  judiciary.  Instead,  Congress  chose  to 
implement  the  clause  with  legislation  in  1793,  and  when 
that  eventually  proved  inadequate,  Henry  Clay  and  his 
fellow  compromisers  added  the  more  notorious  act  of 
1850.  The  constitutionality  of  both  measures  was  upheld 
by  the  Supreme  Court.4  Only  a  very  strict  constructionist 
could  argue  that  Congress  had  no  power  to  enact  any 
kind  of  fugitive-slave  legislation  whatsoever,  but  antislav- 
ery critics  were  undoubtedly  correct  in  maintaining  that 
the  informal,  summary  procedures  actually  established 
for  recovery  of  fugitives  threatened  the  liberty  of  free 
blacks  and  thus  violated  their  constitutional  rights.  In 
the  slaveholding  states,  a  black  person  was  presumed  to 
be  a  slave  unless  he  could  prove  otherwise.  The  fugitive- 
slave  acts  had  the  effect  of  forcing  this  presumption 
upon  the  free  states,  thus  giving  extrajurisdictional  force 
to  slave  law.  The  "personal  liberty  laws"  parsed  by  many 
Northern  legislatures,  although  they  amounted  in  some 
instances  to  open  defiance  of  federal  authority,  were  de- 
signed primarily  to  strike  a  fairer  balance  between  the 
rights  of  slaveholders  and  the  rights  of  free  blacks 
threatened  by  the  fugitive-slave  legislation. 

The  establishment  of  a  slaveholding  national  capital 
seems  to  have  been  achieved  almost  absentmindedly 
and  certainly  without  much  thought  about  its  implica- 
tions for  the  future.  Majorities  in  both  houses  of  the 
First  Congress  favored  placing  the  "seat  of  government" 
in  Pennsylvania,  but  they  could  not  agree  upon  the  spe- 
cific location.  The  site  on  the  Potomac  was  ultimately 
selected  as  part  of  a  sectional  bargain  designed  to  save 
Alexander  Hamilton's  proposal  for  the  assumption  of 
state  debts.  Then,  when  it  came  time  to  provide  a  sys- 
tem of  laws  for  the  new  District  of  Columbia,  Congress 
took  the  easy  way  out  by  directing  that  the  laws  of 
Maryland  and  Virginia  should  continue  in  force.  In  this 
offhand  and  quiet  way,  slavery  was  legalized  in  the  Dis- 
trict. As  a  consequence,  the  several  branches  of  the  fed- 
eral government  were  put  into  the  business  of  supervis- 
ing and  administering  the  local  slaveholding  system.  The 
legal  presence  and  social  respectability  of  slavery  in  the 
national  capital  had  an  effect  upon  public  policy  which, 
though  not  measurable,  was  probably  not  inconsider- 
able. 

Slavery  in  the  District  of  Columbia  was  an  obvious 
target  for  abolitionists,  who  organized  a  vigorous  cam- 
paign of  petitions  against  it  in  the  1830s.  Congressional 
authority  had  established  slavery  there  and  presumably 
could  also  abolish  it,  especially  since  the  Constitution 
empowered  Congress  "to  exercise  exclusive  Legislation 
in  all  Cases  whatsoever,  over  such  District."  Yet  many 
Southerners  ooposed  abolition  in  the  District  on  consti- 
tutional grounds  and  insisted  that  Congress  had  no  right 
even  to  accept  petitions  on  the  subject.  The  reason  most 
commonly  advanced  was  that  such  abolition  would  vio- 
late a  tacit  pledge  to  Virginia  and  Maryland,  made  at  the 
time  they  ceded  the  land  to  the  United  States.  John  C. 
Calhoun  argued  more  broadly  that  the  national  govern- 
ment, as  trustee  for  the  sovereign  states,  could  not  touch 
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slavery  in  Washington,  D.C.,  or  anywhere  else,  except  to 
give  it  the  same  protection  accorded  other  forms  of 
property.  The  Fifth  Amendment,  a  restraint  solely  upon 
federal  authority  and  therefore  more  relevant  in  the  Dis- 
trict than  in  the  states,  was  invoked  on  both  sides  of  the 
argument.  Abolitionists  labeled  slavery  a  deprivation  of 
liberty  without  due  process  of  law;  Southerners  replied 
that  abolition  in  the  District  would  constitute  depriva- 
tion of  property  without  due  process  of  law. 

In  1836,  the  House  of  Representatives  imposed  its  no- 
torious "gag"  upon  antislavery  petitions  of  all  kinds,  and 
the  resulting  political  uproar  never  subsided  until  the 
rule  was  abandoned  eight  years  later.-5  The  controversy 
identified  abolitionism  dramatically  with  the  cause  of 
civil  liberties  and  brought  the  slavery  question  once  and 
for  all  to  the  center  of  national  politics  Although  the 
Compromise  of  1850  put  an  end  to  slave  trading  within 
the  District  of  Columbia,  slavery  itself  was  not  abolished 
in  the  national  capital  until  after  the  secession  of  eleven 
Southern  states  made  it  possible. 

In  one  respect,  to  be  sure,  Congress  did  adopt  and  fol- 
low a  consistently  antislavery  policy.  It  prohibited  for- 
eign slave  trade  into  the  federal  territories  and  extended 
the  ban  to  the  thirteen  original  states  as  soon  as  the 
Constitution  allowed  it  to  do  so — that  is,  on  January  1, 
1808.  But  enforcement  was  something  else  again.  That 
remained  inadequate  right  down  to  the  Civil  War,  in 
spite  of  much  supplementary  legislation  aimed  at 
strengthening  the  original  law.  The  Navy  was  not  strong 
enough  to  do  the  job  alone,  and,  owing  in  large  part  to 
the  traditional  American  suspicion  of  British  sea  power, 
the  United  States  government  participated  only  half- 
heartedly in  the  organized  international  effort  to  sup- 
press the  slave  trade. 

The  slave-trade  clause  proved  most  controversial, 
however,  in  a  constitutional  implication  drawn  from  it 
by  antislavery  leaders,  to  wit:  Congress  was  acknowl- 
edged by  the  clause  to  have  control  over  the  foreign 
slave  trade,  presumably  by  virtue  of  the  commerce 
clause;  therefore,  Congress  likewise  possessed  the  pow- 
er, under  the  same  clause,  to  regulate  and  even  pro- 
scribe interstate  trade  in  slaves.  Southerners  vehemently 
rejected  this  reasoning  and  placed  interference  with  the 
domestic  slave  trade  upon  their  list  of  federal  actions 
that  would  justify  secession.  No  serious  effort  to  enact 
such  legislation  was  ever  made. 

At  the  very  heart  of  the  sectional  conflict  over  slavery, 
of  course,  was  the  constitutional  question  of  federal 
power  to  exclude  the  institution  from  the  western  terri- 
tories. Beginning  in  1789  with  reenactment  of  the  North- 
west Ordinance,  Congress  exercised  the  power  a  num- 
ber of  times,  though  it  adopted  a  policy  of  doing  so  only 
for  territory  lying  north  of  an  established  dividing-line 
(first  the  Ohio  River  and  subsetfuently  latitude  36  30'). 
The  constitutionality  of  such  legislation  was  challenged 
during  the  Missouri  controversy  of  1820,  but  it  did  not 
become  a  major  issue  in  American  public  life  until  after 
introduction  of  the  Wilmot  Proviso  in  1846. 

Much  depended  upon  how  one  interpreted  the  some- 
what ambiguous  clause  in  Article  IV,  Section  3,  which 
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read:  "The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Reg\  'ations  respecting  the 
Territory  or  other  Property  belonging  to  the  United 
States."  Antislavery  spokesmen  maintained  that  the 
clause  endowed  Congress  with  full  control  of  the  terri- 
tories, including  the  authority  to  forbid  slavery  there  if  it 
chose.  A  Supreme  Court  decision  rendered  by  John  Mar- 
shall in  1828  lent  support  to  this  point  of  view.0  The  op- 
posing argument,  embraced  by  many  Northern  Demo- 
crats together  with  most  Southerners,  rested  upon  a 
narrow  construction  of  the  territory  clause  as  referring 
only  to  the  disposal  of  public  land.  In  providing  govern- 
ment for  a  territory,  the  argument  ran,  Congress  could 
do  nothing  more  than  what  was  absolutely  necessary  to 
prepare  the  territory  for  statehood.  That  did  not  include 
either  the  prohibition  or  the  establishment  of  "domestic 
institutions."  Thus  the  only  constitutionally  justifiable 
policy  for  Congress  to  follow  was  one  of  "noninterven- 
tion" with  slavery  in  the  territories.  But  what  authority 
prevailed,  then,  in  the  absence  of  congressional  power? 
One  answer,  associated  with  John  C.  Calhoun,  was  that 
property  rights  in  slavery  were  legitimized  in  every  terri- 
tory by  direct  force  of  the  Constitution.  Another  answer, 
associated  with  Northerners  Lewis  Cass  and  Stephen  A, 
Douglas,  was  that  nonintervention  meant  leaving  the 
question  of  slavery  to  be  decided  by  each  territorial  elec- 
torate— that  is,  to  "popular  sovereignty." 

In  the  Dred  Scott  decision  of  1857,  Chief  Justice  Roger 
B.  Taney  endorsed  the  Calhoun  theory  and  ruled  that 
congressional  exclusion  of  slavery  from  federal  terri- 
tories was  unwarranted  by  the  Constitution  and  there- 
fore void.  Democratic  disagreement  over  the  nature  of 
popular  sovereignty  and  its  relationship  to  the  Dred 
Scott  doctrine  contributed  significantly  to  the  disruption 
of  the  party  in  1860,  Meanwhile,  the  new  Republican  par- 
ty repudiated  Taney's  decision  and  went  on  reiterating 
its  conviction  that  Congress  had  the  power  and  the  duty 
to  abolish  slavery  throughout  the  territories.  The  slave- 
holding  interest,  having  won  its  case  before  the  Supreme 
Court,  then  lost  it  in  the  election  of  1860,  and  seven 
states  from  South  Carolina  to  Texas  concluded  that  the 
prospect  of  living  under  a  Republican  regime  was  fearful 
enough  to  justify  secession.  Thus  the  sectional  conflict 
of  '.he  1850s,  whatever  the  number  and  complexity  of  its 


34 


208 


this  Constitution 


cause,  was  in  some  measure  shaped  and  driven  toward 
crisis  by  constitutional  considerations. 

Free  Negroes  in  the  Constitutional  System 

In  the  American  nation  of  1789,  ninety-two  percent  of 
all  black  persons  were  slaves  and  ninety-eight  percent  of 
all  free  persons  were  white.  The  term  "free  Negroes" 
was  consequently  something  of  an  anomaly.  Everywhere, 
except  in  some  parts  of  New  England,  a  dark  skin 
amounted  to  a  badge  of  servitude  unless  one  could 
prove  otherwise.  Discrimination  against  free  blacks  in 
the  colonial  era,  though  common  enough,  had  been  hap- 
hazard and  relatively  informal — a  matter  primarily  of 
custom  rather  than  law.  But  in  the  South  during  the  ear- 
ly nineteenth  century,  with  the  substantial  growth  of  the 
free  black  population  tending  to  aggravate  the  mounting 
fear  of  slave  revolt,  racial  restraints  became  progressive- 
ly more  numerous  and  severe.  One  by  one,  the  southern 
states  formally  disfranchised  the  free  Negro,  exluded 
him  from  jury  service,  restricted  his  freedom  of  move- 
ment, and  even  threatened  him  in  one  way  or  another 
with  a  return  to  servitude.  Increasingly,  southern  law 
lumped  free  black  persons  with  slaves.  This  often  made 
them  subject  to  search  without  warrant  and  to  trial  with- 
out jury  for  all  but  capital  offenses.  They  were  common- 
ly denied  the  right  of  assembly  and  forbidden  to  own  or 
carry  firearms.  They  were  excluded  from  schools,  and, 
indeed,  in  some  states  it  was  a  crime  to  teach  a  free 
black  to  read  or  write. 

In  the  North,  free  blacks  were  less  handicapped  by  the 
linkage  with  slavery  and  subject  to  fewer  formal  re- 
straints and  disabilities.  Nevertheless,  they  lived  margin- 
al lives  as  a  despised  and  deprived  minority.  At  a  time 
when  white  suffrage  was  being  liberalized,  black  suffrage 
lost  ground.  By  the  1850s,  it  was  confined  to  five  New 
England  states  (where  Negroes  were  less  than  one  per- 
cent of  the  total  population),  together  with  New  York, 
which  had  a  discriminatory  property  qualification  that 
greatly  reduced  black  eligibility.  In  contrast  with  the 
South,  most  Northern  states  did  provide  some  education 
for  free  black  children,  but  it  was  usually  carried  on  in 
segregated  schools  of  inferior  quality.  Racial  prejudice 
was  stronger  and  more  extensively  institutionalized  in 
the  western  free  states.  There,  for  example,  several  con- 
stitutions prohibited  black  immigration,  and  a  larger 
number  of  states  outlawed  black  testimony  in  any  case 
involving  a  white  person  as  a  party.  Yet,  on  the  whole, 
free  blacks  in  the  North  probably  suffered  less  from  le- 
gally imposed  disabilities  than  they  did  from  the  pat- 
terns of  social  custom  that  denied  them  access  to  eco- 
nomic opportunity  and  full  participation  in  community 
life. 

The  United  States  Constitution  provided  no  basis  for 
racial  discrimination,  but  given  the  climate  of  opinion  in 
the  North  as  well  as  the  South,  it  is  not  surprising  that 
the  federal  government  should  have  fallen  into  a  number 
of  discriminatory  practices.  It  excluded  blacks  from  the 
militia,  the  Navy,  and  the  Marine  Corps;  it  forbade  their 


employment  as  mail  carriers;  it  sometimes  disfranchised 
them  in  the  territories;  it  more  often  than  not  refused  to 
furnish  them  with  passports;  and,  after  years  of  vacilla- 
tion, it  ultimately  denied  them  pre-emption  rights  on  the 
public  lands.  Within  the  District  of  Columbia,  Congress 
discriminated  against  free  Negroes  much  as  though  it 
were  a  southern  state  legislature — disfranchising  them, 
excluding  them  from  certain  kinds  of  business  activity, 
and  assimilating  them  in  many  respects  to  the  laws  regu- 
lating slaves. 

One  question  arising  again  and  again  was  whether  free 
blacks  were  citizens  of  the  United  States  and  cf  the 
states  in  which  they  lived.  The  issue  was  complicated  by 
the  Negro's  marginal  social  status,  by  the  sectional  varia- 
tions in  his  treatment,  by  the  vague  meaning  and  variant 
usage  of  the  word  "citizen"  itself,  and  by  the  duality  of 
citizenship  in  a  federal  republic.  Not  even  within  the 
slaveholding  states  did  authorities  reach  total  agreement 
on  the  subject.  In  general,  it  can  be  said  that  there  was  a 
strong  disposition  to  view  state  citizenship  as  the  pri- 
mary condition  upon  which  national  citizenship  depend- 
ed,7 and  that  only  a  few  states  in  the  Northeast  did  actu- 
ally recognize  their  black  residents  as  citizens.  But  those 
few  states  posed  a  threat  to  the  racial  policies  of  the 
rest  of  the  country  and  thus  to  the  security  of  the  south- 
ern slave  system  because  their  black  citizens  seemed  to 
be  protected  by  the  clause  in  Article  IV,  Section  2,  of  the 
Constitution,  which  declares:  "The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  States."  This  problem  evoked  much 
heated  discussion  in  Congress  during  the  debates  over 
the  admission  of  Missouri  in  1821.  It  was  ultimately  re- 
solved by  Roger  B.  Taney  in  the  Dred  Scott  decision.  Ta- 
ney held  that  citizenship  conferred  by  a  state  had  no 
force  beyond  its  boundaries.  The  federal  Constitution,  he 
said,  had  been  written  for  white  Americans.  It  conferred 
neither  citizenship  nor  any  other  rights  or  privileges 
upon  the  members  of  the  black  race,  who  were  totally 
outside  its  purview.  The  framers  had  left  it  "altogether 
with  the  several  States  to  deal  with  this  race,  whether 
emancipated  or  not,  as  each  State  may  think  justice,  hu- 
manity, and  the  interests  and  safety  of  society  require." 
Thus,  on  the  eve  of  the  Civil  War,  free  blacks  were  con- 
stitutionally much  worse  off  than  they  had  been  in  1787. 

The  Civil  War  as  a  Racial  Revolution 

The  outbreak  of  hostilities  at  Charleston  in  April  1861 
sent  tremors  through  the  structure  of  slavery,  signaling 
cataclysmic  changes  ahead.  Talk  of  abolition  began  im- 
mediately among  antislavery  radicals.  Just  sixteen  days 
after  the  first  major  battle  at  Bull  Run,  Congress  passed 
a  law  providing  for  the  emancipation  of  slaves  used  in 
support  of  the  rebellion.  Soon  thereafter,  General  John 
C.  Fremont  issued  his  startling  proclamation  (subse- 
quently overruled  by  the  President)  freeing  Confederate 
slaves  in  Missouri.  Already  some  bondsmen  had  begun 
to  proclaim  emancipation  in  their  own  way  by  fleeing  in- 
side Union  lines.  In  the  spring  of  1862,  Congress  abol- 
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ished  slavery  in  the  District  of  Columbia.  Two  months 
later,  it  defied  the  Dred  Scott  decision  and  abolished 
slavery  throughout  the  territories.  At  about  the  same 
time,  the  United  States  concluded  a  treaty  with  Britain 
for  truly  effective  suppression  of  the  African  slave  trade. 
Abraham  Lincoln's  two  famous  emancipation  proclama- 
tions of  September  22,  1862,  and  January  1,  1863,  were 
major  events  indeed,  but  each  was  part  of  a  sustained 
progress  toward  total  abolition  that  lasted  more  than 
four  years  and  eventuated  in  the  Thirteenth  Amendment. 
Yet  the  emancipation  of  some  four  million  black  slaves, 
which  in  itself  amounted  to  a  racial  revolution  of  the 
first  order,  was  as  much  a  beginning  as  a  culmination. 
The  collapse  of  slavery  removed  a  screen  that  had 
shielded  most  white  Americans  from  direct  confronta- 
tion with  the  problem  of  race.  T^w  of  them  in  1865  were 
morally  and  intellectually  prepared  to  face  the  question 
of  the  Negro's  place  in  a  nation  formally  dedicated  to 
human  equality.  Given  the  racial  preconceptions  of  most 
nineteenth-century  white  Americans,  what  is  most  strik- 
ing about  the  complex  of  changes  called  Reconstruction 
is  the  magnitude  of  its  achievement,  however  temporary, 
in  conferring  citizenship,  equality  before  the  law,  and 
suffrage  upon  a  race  still  widely  viewed  as  innately  infe- 
rior. Reconstruction,  to  be  sure,  ended  in  failure,  and  the 
racial  sequel  to  emancipation  was  postponed  for  a  cen- 
tury. But  the  constitutional  foundations  of  racial  justice 
were  well  and  truly  laid  in  the  aftermath  of  the  Civil 
War.  That  substructure  remained  intact — ready  for  use 
when  the  time  came,  and  a  constant  reminder  to  Ameri- 
cans of  the  gulf  separating  their  ideals  and  their  conduct 
as  a  nation. 
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ing; Robert  M.  Cover,  Justice  Accused:  Antislavery  and  the 
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Booth,  21  Howard  506  (1859).  In  the  Prigg  case,  five  out  of  sev- 
en justices  endorsed  the  "historical  necessity"  thesis  setting  the 
fugitive-slave  clause  apart  as  a  "fundamental  article"  of  the 
Constitution  without  which  the  Union  could  never  have  been 
formed.  There  is  no  sound  historical  basis  for  such  an  interpre- 
tation. 

5  The  House  in  1836  ordered  that  all  antislavery  resolutions 
be  tabled  automatically,  without  being  printed  or  referred  to 
committee.  A  standing  rule  adopted  in  1840  went  even  further 
by  providing  that  such  petitions  should  not  be  received  at  all. 
The  Senate  achieved  the  same  purpose  less  formally  by  tabling 
motions  to  receive  or  not  receive  petitions. 

6 American  Insurance  Co.  v.  Canter,  1  Peters  511.  In  legislat- 
ing for  the  territories,  Marshall  said,  "Congress  exercises  the 
combined  powers  of  the  general  and  of  a  State  government." 
Since  the  authority  of  a  state  government  to  establish  or  abol- 
ish slavery  was  generally  acknowledged,  Marshall's  words 
seemed  to  confirm  congressional  control  over  slavery  in  the  ter- 
ritories. 

7  One  significant  manifestation  of  this  tendency  was  a  ruling 
in  1821  by  Attorney  General  William  Wirt.  Asked  by  another 
cabinet  member  whether  a  free  black  might  command  an 
ocean-going  vessel  operating  out  of  Norfolk,  given  the  fact  that 
such  commanders  must  by  law  be  citizens  of  the  United  States, 
Wirt  answered  in  the  negative.  Blacks  living  in  Virginia,  he  said, 
were  not  treated  as  citizens  of  that  state  and  therefore  could 
not  be  citizens  of  ihe  United  States.  Official  Opinions  of  the 
Attorneys  General  of  the  United  States,  I,  SOC-.v. 
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Project  '87  hopes  to  assist  planners  of  Bicentennial  programs  to  locate  specialists  in  the  Constitution 
who  are  interested  in  participating  in  local  events.  Toward  that  end,  we  asked  constitutional  special- 
ists to  let  us  know  if  they  would  like  to  be  involved  in  these  projects.  The  historians,  political  scien- 
tists, lawyers  and  others  who  responded  to  this  call  are  listed  below,  by  state,  with  an  indication  of 
their  field  of  expertise.  Planners  should  get  in  touch  directly  with  those  whom  they  would  like  to  have 
participate  in  their  programs. 

Editor's  note:  A  number  of  entries  were  received  too  late  to  be  included  in  this  issue,  A  supplement  to  the  network  will  appear 
in  the  winter  issue. 
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Supreme  Court;  early  national 

political  and  constitutional 

history 

Harry  H.  Wellington,  LL.B. 

School  of  Law 

Yale  University 

P.O.  Box  401A,  Yale  Station 

New  Haven,  CT  00520 

Constitutional  law 

DELAWARE 

Claudia  L.  Bushman,  Ph.D. 
Honors  Program 
University  of  Delaware 
107  Cheltenham  Road 
Newark,  DE  19711 
Women 

Marian  L.  Palley,  Ph.D. 
Department  of  Political  Science 
University  of  Delaware 
Newark,  19711 
Federalism;  intergovernmental 
relations 

George  Steven  Swan,  SJ.D.,  .J.D. 
The  Delaware  Law  School 
Widcner  University 
Wilmington,  DE  19803 
Federalism 

DISTRICT  OF 

COLUMBIA 

Walter  Berns,  Ph.D. 
American  Enterprise  Institute 
1150  17th  Street,  N.W. 
Washington,  D.C.  20036 
First  Amendment;  Founding  pe- 
riod; constit  u  tionalism 

Robert  F.  Drinan,  S.T.D.,  LL.B. 
Georgetown  University  Law  Cen- 
ter 

600  New  Jersey  Avenue,  N.W. 
Washington,  D.C.  20001 
Constitutional  law;  civil  liber- 
ties; religion 

David  F.  Epstein,  Ph.D. 
3419  Porter  Street,  N.W. 
Washington,  D.C.  20016 
Eighteenth-century  political  phi- 
losophy 

John  D.  He  y,  J.D. 
P.O.  Box  728 
Washington,  D.C.  2:0044 
Economic  issues  and  the  Consti- 
tution 

Richard  H.  Kohn,  Ph.D. 

Office  of  Air  Force  History,  DOD 

HQ  USAF/CHO 

Building  5681 

Boiling  AFB,  DC  20332 

Military  law  and  history 


Michael  J.  Malbin,  Ph.D. 
American  Enterprise  Institute 
1150  17th  Street,  N.W. 
Washington,  D.C.  20030 
Congress  and  the  Constitution; 

legislative-e.vecutive  relations; 

representation  v.  initiative; 

religion 

Herman  Schwartz,  LL.B. 

School  of  Law 

American  University 

4400  Massachusetts  Avenue,  N.W. 

Washington,  D.C.  20016 

Civil  rights;  civil  liberties 

Mark  Tushnet,  J.D. 
Georgetown  University  Law  Cen- 
ter 

600  New  Jer.M-v  Avenue,  N.W. 
Washington,  D.C.  20001 
Constitutional  law  and  history 

Wilcomb  E.  Washburn,  Ph.D. 
Office  of  American  Studies 
Barney  Studio  House 
Smithsonian  Institution 
Washington,  D.C.  20560 
Legal  status  of  American  Indian 

FLORIDA 

Robert  Benedetti,  Ph.D. 
Department  of  Political  Science 
New  College  of  the  University  of 

South  Florida,  Sarasota 
Sarasota,  FL  33580 
Citizensh  ip 

Kermit  L.  Hall,  Ph.D.,  M.S.L. 
Department  of  History,  4131  GPA 
University  of  Florida 
Gainesville,  FL  32611 
Judicial  selection  and  review; 
constitutional  history 

Barbara  C.  Wingo,  Ph.D.,  J.D. 

1510  Northwest  50th  Terrace 

Gainesville,  FL  32605 

Writing  of  the  Federal  Constitu- 
tion; international  affairs;  re- 
ligion 

GEORGIA 

Michal  R.  Belknap,  Ph.D.,  J.D. 
Department  of  History 
University  of  Georgia 
Athens,  GA  30602 
Fi  rs  t  Am  en  d  men  t,  c  i  vil  righ  ts 

Lief  H.  Carter,  Ph.D.,  J.D. 
Department  of  Political  Science 
University  of  Georgia 
Baldwin  Hall 
Athens,  GA  30602 
Constitutional  law 

Peter  C.  HoCfer,  Ph.D. 

Department  of  History 

University  of  Georgia 

Athens,  GA  30602 

Legal  and  coyistitutional  history 

Erwin  C.  Surrency,  LL.B.,  J.D. 
Law  Library 
University  of  Georgia 
Athens,  GA  30602 
Legal  history  (colonial  and  fed- 
eral periods) 

HAWAII 

Paul  C.  Phillips,  Ph.D. 
P.O.  Box  21 
Volcano,  Hi  96785 
U.S.  Constitution;  Hawaiian 
history 


IDAHO 

Stephen  K.  Shaw,  Ph.D. 
Department  of  Political  Science 
Northwest  Nazarene  College 
525  Burk  Lane 
Nampa,  II)  83651 
Constitutional  law;  judicial 
pnwess 

ILLINOIS 

Peter  V.  Baugher,  J.D. 
Schiff  Hardin  &  Waite 
7200  Sears  Tower 
Chicago,  1L  GOtiOG 
Constitutional  law 

Roger  D.  Bridges,  Ph.D. 
Illinois  State  Historical  Library 
Old  State  Capitol 
Springfield,  IL  62706 
Civil  War  and  Reconstruction; 
Illinois 

John  A.  Gueguen,  Ph.D. 
Dcpartmcot  of  Political  Science 
Illinois  State  University 
Normal,  IL  61761 

American  political  and  legal  the- 
ory 

Paul  Lermack,  Ph.D. 
Department  of  Political  Science 
Bradley  University 
Peoria,  IL  61625 

Contemporary  constitutional  is- 
sues 

Stuart  S.  Nagel,  Ph.D.,  J.D. 
Department  of  Political  Science 
University  of  Illinois 
361  Lincoln  Hall 
Urbana,  IL  61801 
Constitutional  law;  civil  liber- 
ties 

Harold  L.  Piatt,  Ph.D. 
Department  of  History 
Loyola  University  of  Chicago 
Chicago,  IL  60626 
Urban  legal  history 

Mary  Cornelia  Porter,  Ph.D. 
1213  A  Central  Street 
Evanston,  IL  60201 
Civil  rights;  equal  protection 
(women) 

Ronald  F.  Rcter,  Ph.D. 
Center  for  International  Study 

and  Research 
51 14  W.  Parker  Avenue 
Chicago,  IL  60639 
Treaty-making;  war  powers 

Rayman  L.  Solomon,  Ph.D.,  J.D. 
American  Bar  Foundation 
1155  E.  60th  Street 
Chicago,  IL  60637 
Legal  history;  Nineteenth  and 
twentieth  century 

Arthur  Zilversmit,  Ph.D. 
Dcpartmeot  of  History 
Lake  Forest  College 
Lake  Forest,  IL  60045 
Slavery 

INDIANA 

David  A.  Caputo,  Ph.D. 
Department  of  Political  Science 
Purdue  University 
Recitation  Hall,  Room  106 
Lafayette,  IN  47907 
U rban  polit  ics;  federalism 
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George  W.  Geih,  Ph.D. 
D opart meiU  of  History 
Butler  University 
Indianapolis,  IN  4(5208 
Ratification 

Donald  P.  Horn  mors,  Ph.D. 
Department  of  Government  and 

International  Studies 
University  of  Notre  Dame 
Box  5  Hi 

Notre  Dame,  IN  4(5556 
Constitutional  law  and  theory 

Robert  H.  Puekett,  Ph.D. 
Department  of  Political  Science 
Indiana  Stale  University 
Terre  Haute,  IN  47809 
Fou nding  Fa thers;  n a t u ra I 
rights 

Kenneth  F.  Ripple,  LL.M. 
School  of  Law 
University  of  Notre  Dame 
Notre  Dame,  IN  46556 
Constitutional  law;  Supreme 
Covrt 

IOWA 

Clair  W.  Keller,  Ph.D. 

Department  of  History 

Iowa  State  University 

631  Ross 

Ames,  IA  50011 

Creations  of  federal  and  state 

constitutions;  colonial  and 

Pennsylva n  ia  go venim en ts; 

seventeenth  and  eighteenth 

century 

Linda  K.  Kerber,  Ph.D. 

Department  of  History 

University  of  Iowa 

Iowa  City,  IA  52242 

Women  and  the  Constitution; 
early  republic;  teaching  the 
Constitution  in  high  schools 

KANSAS 

James  C.  Durham,  Ph.D. 
Department  of  History 
Wichita  State  University 
Wichita,  KS  67208 
Consti  t  it  t  ion  a  I  h  isto  ry 

KENTUCKY 

Lance  Banning,  Ph.D. 
Department  of  History 
Univeisity  of  Kentucky 
Lexington,  KY  40506 
Founding  penod 

Bradley  C.  Canon,  Ph.D. 
Department  of  Political  Science 
University  of  Kentucky 
Lexington,  KY  40506-0027 
Judiciary;  Fourth  Amendment 

George  H.  Gadbois,  Jr.,  Ph.D. 
Department  of  Political  Science 
University  of  Kentucky 
Lexing^n,  KY  40506 
Impact  of  American  Constitu- 
tion on  Mdian  Constitution 

Mary  K.  Bonste?!  T^ehau,  Ph.D. 
Department  ci  History 
University  of  Louisville 
Louisville,  KY  40292 
Constitutional  histonj;  courts; 
federal  era 
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Roger  D.  Tate,  Ph.D. 
Somerset  Community  College 
Somerset,  KY  42501 
Twentieth  century  political  his- 
tory 

Paul  J.  Weber,  Ph.D. 

Department  of  Political  Science 

University  of  Louisville 

Louisville,  KY  40202 

Founding;  constitutional  con- 
ventions; First  Amendment; 
courts 

LOUISIANA 

Warren  M.  Billings,  Ph.D. 
Department  of  History 
University  of  New  Orleans 
Lakefronl 

New  Orleans,  LA  70148 
Vi)yinia;  Founding  period;  early 
Amencan  laiv 

Michael  W.  Combs,  Ph.D. 
Department  of  Political  Science 
Louisiana  State  University 
Baton  Rouge,  LA  70803 
Judicial  politics;  constitutional 
law;  black  politics 

Ann  M.  McLaurin,  Ph.D. 
Social  Sciences  Department 
Louisiana  State  University- 

Shreveport 
8515  Youree  Drive 
Shreveport,  LA  71115 
Twentieth-century  history  and 

politics;  diplomatic  history; 

southern  history 

William  D.  Pederson,  Ph.D. 
Social  Sciences  Department 
Louisiana  State  University- 

Shreveport 
8515  Youree  Drive 
Shreveport,  LA  71115 
Presidency;  p ublic  justice 

MAINE 

Eugene  A.  Mawhinney,  Ph.D. 
Department  of  Political  Science 
University  of  Maine  at  Orono 
13  B  North  Stevens  Hall 
Orono,  ME  04469 
Constitutional  law;  civil  liber- 
ties; federalism 

MARYLAND 

Herman  Belz,  Ph.D. 
Department  of  History 
University  of  Maryland 
College  Park,  MD  20742 
Nineteenth  century;  constitu- 
tional history 

Milton  C.  Cummings,  Jr.,  Ph.D. 
Department  of  Political  Science 
Johns  Hopkins  University 
Baltimore,  MD  21218 
Representation  and  electoral 
process 

Louis  Fisher,  Ph.D. 
4108  Southend  Road 
Rockville,  MD  20853 
Separation  of  powers;  executive- 
legislative  relations 

J.  Woodford  Howard,  Jr.,  Ph.D. 
Department  of  Political  Science 
Johns  Hopkins  University 
Baltimore,  MD  21218 
Twentieth-century  constitutional 
law  and  history 


Theodore  McNelly,  Ph.D. 
Department  of  Government  and 

Politics 
University  of  Maryland 
College  Park,  Ml)' 20742 
Constitution  of  Japan 

Ralph  S.  Pollock,  MA. 
I04I6  Democracy  Lane 
Potomac,  MD  20854 
Pmgra  m  develop  m  en  t 

Eric  M.  Uslaner,  Ph.D. 
Department  of  Government  and 

Politics 
University  of  Maryland 
College  Park,  MD  20742 
American  politics;  energy  policy 

MASSACHUSETTS 

George  A.  Billias,  Ph.D. 
Department  of  History 
Clark  University 
Worcester,  MA  01610 
Founding  period;  U.S.  Constitu- 
tion abroad 

Fran  Burke,  Ph.D. 
20  Joy  Street 
Boston,  MA  02114 
Amencan  political  thought;  First 
Amendment;  federalism 

James  MacGregor  Burns,  Ph.D. 
Department  of  Political  Science 
Williams  College 
Williamstown,  MA  01267 
Party  history;  the  'second"  Con- 
stitution 

Robert  F.  Campbell,  Ph.D. 

103  King  Philip  Road 

Worcester,  MA  01606 

Fourteenth  Amendment;  federal- 
ism; the  Constitution  and  the 
economy 

John  J.  Carroll,  Ph.D. 
Department  of  Political  Science 
Southeastern  Massachusetts  Uni- 
versity 

North  Dartmouth,  MA  02747 
State  constitutio)is;  First 

Amendment;  constitutional 

conventions 

Sheldon  Goldman,  Ph.D. 
Department  of  Political  Science 
University  of  Massachusetts 
Amherst,  MA  01003 
Constitutional  law;  civil  'Acer- 
ties;  judicial  process 

James  Wice  Gordon,  Ph.D.,  J.D. 
QchooI  of  Law 

Western  New  England  College 
1215  Wilbraham  Road 
Springfield,  MA  01119 
Amencan  legal  and  constitution- 
al history 

Samuel  P.  Huntington,  Ph.D. 
Center  for  International  Affairs 
Harvard  University 
1737  Cambridge  Street 
Cambridge,  MA  02138 
Amencan  and  comparative  poli- 
tics 

Ronald  J.  Lettieri,  Ph.D. 
Department  of  History 
Mount  Ida  College 
Newton  Centre,  MA  02159 
Seven  teen  th-and  eigh  teen  th-cen  - 
tury  Anglo-Amencan  Politics 
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Harvey  C.  Mansfield,  Jr.,  Ph.D. 
Department  of  Government 
Harvard  University 
Littauer  M3I 
Cambridge,  MA  02138 
Constitutional  theory;  e.recutive 
power 

Donald  R.  Robinson,  Ph.D. 
Department  of  Government 
Smith  College 
Northampton,  MA  01063 
Constitutional  history;  pfvsiden- 
cy;  political  parties 

John  P.  Roche,  Ph.D.,  LL.D. 
The  Fletcher  School  of  Law  and 

Diplomacy 
Tufts  University 
Medford,  MA  02155 
Constitutional  history  and  law 

David  Schaefer,  Ph.D. 
Department  of  Political  Science 
Holy  Cross  College 
Worcester,  MA  01610 
Political  thought;  Founding  peri- 
od; constitutional  law 

Aviam  Soifer,  J.D. 

School  of  Law 

Boston  University 

765  Commonwealth  Avenue 

Boston,  MA  02215 

Legal  history;  constitutional  law 

MICHIGAN 

Burnet  V.  Davis,  Ph.D. 
Department  of  Political  Science 
Alma  College 
Alma,  MI  48801 
Abraham  Lincoln,  politics; 
Founding  Fathers 

Robert  Jerome  Glennon,  Ph.D., 

J.D. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law  and  history 

Maurice  Kelman,  J.D.,  LL.M. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law 

Robert  A.  Sedler,  J.D. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law;  civil  nghts 
and  liberties 

MINNESOTA 

Samuel  Krislov,  Ph.D. 
Department  of  Political  Science 
University  of  Minnesota 
Minneapolis,  MN  55455 
Constitutional  lata  and  histonj; 
freedom  of  speech 

Paul  L.  Murphy,  Ph.D. 
Department  of  History 
University  ft  Minnesota 
Minneapolis  MN  55455 
Twentieth-century  constitutional 
history;  civil  liberties 
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MISSISSIPPI 

David  J.  Bodenhamer,  Ph.D. 

Department  of  History  and  Office 
of  Academic  Affairs 

University  of  Southern  Mississip- 
pi 

Southern  Station,  Box  5002 
Hattiesburg,  MS  39406-5002 
Constitutional/legal  history; 
criminal  justice 

MISSOURI 

Joseph  Fred  Benson,  MA 
St.  Louis  County  Law  Library 
7812  Delmar  Blvd. 
University  City,  MO  63130 
Thirteenth  Amendmen  t;  war 
powers 

Marvin  R.  Cain,  Ph.D. 
Department  of  History 
University  of  Missouri-Rolla 
Rolla,  MO  65401 
Nineteenth  century 

Roger  W.  Corley,  Ph.D. 
Department  of  History 
Northwest  Missouri  State  Univer- 
sity 

Maryville,  MO  64468 
Twentieth-century  constitutional 
history 

Walter  Ehrlich,  Ph.D. 
Department  of  History 
University  of  Missouri-St.  Louis 
St.  Louis,  MO  63121 
Impeachment;  presidency 

David  Thomas  Konig,  Ph.D. 
Department  of  History 
Washington  University 
Bo>:  1062 

.St.  Louis,  MO  63130 

Seventeenth-and  eighteenth-cen- 
tury legal  and  constitutional 
development 

H.  W.  Perry,  Jr.,  M.A. 

Department  of  Political  Science 

Washington  University 

St.  Louis,  MO  63130 

Supreme  Court;  constitutional 
law;  the  courts  and  public  pol- 
icy 

Steven  Puro,  Ph.D. 
Department  of  Political  Science 
St.  Louis  University 
St.  Louis,  MO  63103 
Constitutional  history;  civil 
rights;  interest  groups 

Richard  A.  Watson,  Ph.D.,  LL.B. 
Department  of  Political  Science 
University  of  Missouri-Columbia 
309  Professional  Building 
Columbia,  MO  65201 
Presidency 

William  M.  Wiecek,  Ph.D.,  LL.B. 
Department  of  History 
University  of  Missouri-Columbia 
Columbia,  MO  65211 
American  legal  and  constitution- 
al history 


MONTANA 

Harry  W.  Fritz,  Ph.D. 
Department  of  History 
University  of  Montana 
Missoula,  MT  59812 
Constitutional  and  legal  history; 
origins  of  the  Constitution 


Richard  B.  Roeder,  Ph.D. 
Department  of  History  and  Phi- 
losophy 
Montana  State  University 
Bozeman,  MT  59717-0001 
Constitutional  history 

NEBRASKA 

J.  M.  Sosin,  Ph.D. 
Department  of  History 
University  of  Nebraska,  Lincoln 
610  Oldfather  Hall 
Lincoln,  NE  68588-0327 
Seventeenth  and  eighteenth  cen- 
tury; judicial  review 

NEVADA 

Jay  Coughtry,  Ph.D. 
Department  of  History 
University  of  Nevada,  Las  Vegas 
4505  Maryland  Parkway 
Las  Vegas,  NV  89154 
Early  national  period;  Afw- 
Amencan  history;  social  his- 
tory 

NEW  HAMPSHIRE 

Dianne  M.  Pinderhughes,  Ph.D. 
Department  of  Political  Science 
Dartmouth  College 
Hanover,  NH  03755 
Black  and  urban  politics 

George  K.  Romoser,  Ph.D. 
Department  of  Political  Science 
University  of  New  Hampshire 
Durham,  NH  03824 
U.  S.  and  comparative  political 
theory 

NEW  JERSEY 

Harold  V.  Ferguson,  Jr.,  J.D. 
426  21st  Avenue 
Paterson,  NJ  07M3 
Reconstruction  amendments 
Walter  F.  Murphy,  Ph.D. 
Department  of  Politics 
Princeton  University 
Princeton,  NJ  08544 
Constitutional  interpretation 
John  E.  O'Connor,  Ph.D. 
New  Jersey  Institute  of  Technolo- 
gy 

323  High  Street 
Newark,  NJ  07102 
William  Paterson;  history  in  film 

Michael  P.  Riccards,  Ph.D. 
173  Midland  Avenue 
Glen  Ridge,  NJ  07028 
History  of  early  American  presi- 
dency 

Edward  G.  Sponzilli,  J.D. 
37  Brookside  Avenue 
Caldwell,  NJ  07006 
Constitutional  law 

G.  Alan  Tarr,  Ph.D. 
Department  of  Political  Science 
Rutgers  University-Camden 
Camden,  NJ  08102 
Constitutional  law;  state  courts; 
federalism 


NEW  MEXICO 

Joan  M.Jensen,  Ph.D. 
Department  of  History 
New  Mexico  state  University 
Las  Cruces,  NM  88003 
Domestic  surveillance;  women's 
rights 


Gerald  D.Nash,  Ph.D. 
Department  of  History 
University  of  New  Mexico 
Albuquerque,  NM  87112 
History  of  public  administra- 
tion; multi-cultural  perspec- 
tives on  Constitution 

NEW  YORK 

Lee  A.  Albert,  J.D. 
School  of  Law 

State  University  of  New  York  at 

Buffalo 
517  O'Brian 
Buffalo,  NY  14260 
Supreme  Court 

Frank  Annurtziata,  Ph.D. 
Department  of  History 
College  of  Liberal  Arts 
Rochester  Institute  of  Technolo- 
gy 

Rochester,  NY  1462o 
Founding  period;  modern  consti- 
tutional history 

Richard  L.  Blanco,  Ph.D. 
Department  of  History 
State  University  of  New  York  at 

Brockport 
Brockport.NY  14420 
History  of  medicine 

Aryeh  Botwinick,  Ph.D. 
568  Grand  Street 
New  York,  NY  10002 
Constitutional  theory  and  his- 
tory 

Richard  E.  Ellis,  Ph.D. 
Department  of  History 
State  University  of  New  York  at 

Buffalo 
Ellicott  Complex 
Buffalo,  NY  14261 
United  States,  1760-1836 

William  R.  Everdell,  Ph.D. 
Saint  Ann's  School 
129  Pierrepont  Street 
Brooklyn,  NY  11201 
History  of  western  constitution- 
alism 

Werner  Feig,  MA 
47  Davis  Avenue 
White  Plains,  NY  10605 
Twentieth-centimj  constitutional 
law  and  history 

Paul  Finkelman,  Ph.D. 

Department  of  History 

State  University  of  New  York  at 
Albany 

Albany,  NY  12222 

First  Amendment;  framing  of 
Constitution;  slavety  and  Con- 
stitution 

Morris  D.  Forkosch,  Ph.D.,  LL.D. 
88  Bleecker  St.,  #4N 
New  York,  NY  10012 
Constitutional  law;  public  law 
Richard  S.  Grayson,  Ph.D. 
Grayson  Associates  International, 
Inc. 

255  Chatterton  Parkway 
White  Plains,  NY  10606 
Public  international  law;  politi- 
cal risk 
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Nathan  Hakman,  Ph.D. 
Department  of  Political  Science 
State  University  of  New  York, 

Iiinghmnton 
Binghamton,  NY  13901 
Constitutional  law 

Michael  Kammen,  Ph.D. 
Department  of  History 
Cornell  University 
Ithaca,  NY  14853 
Cultural  impact  of  the  Constitu- 
tion 

David  M.  Levitan,  Ph.D.,  J.D. 
250  Scudders  Lane 
Roslyp  Harbor,  NY  11576 
History  of  the  Supreme  Court 

Richard  D.  Lunt,  Ph.D. 
Department  of  History 
Rochester  Institute  of  Technolo- 
gy 

Rochester,  NY  14623 

Civil  liberties:  individual  rights 

Howard  N.  Meyer,  LL.B. 
375  West  End  Avenue 
New  York,  NY  10024 
Fourteen  th  Amendment 

Richard  B.  Morris,  Ph.D. 
The  Papers  of  John  Jay 
Butler  Library,  Box  2 
Columbia  University 
New  York,  NY  10027 
Confederation  and  the  Constitu- 
tion 

William  E.  Nelson 
New  York  University 
40  Washington  Square  South 
New  York,  NY  10012 
American  constitutional  history, 
1760-1900 

Barbara  Oberg,  Ph.D. 

Papers  of  Albert  Gallatin 

Baruch  College,  Box  348-A 

17  Lexington  Avenue 

New  York,  NY  10010 

Eighteen th-and  nineteen th-cen- 
tury  American  history;  eco- 
nomic histoiy  of  early  repub- 
lic 

Arnold  Milton  Paul,  Ph.D.,  J.D. 
16  Court  Street 
Brooklyn,  NY  11241 
Supreme  Court;  civil  rights 

Norman  Redlich,  LL.M. 
Dean,  School  of  Law 
New  York  University 
40  Washington  Square  So. 
New  York,  NY  10012 
Constitutional  law;  civil  liber- 
ties 

Donald  M.  Roper,  Ph.D. 
6  Holland  Lane 
New  Paltz,  NY  12561 
Judicial  biogmphy;  Supreme 
Court 

Philippa  Strum,  Ph.D. 
124  West  79  Street 
New  York,  NY  10024 
Supreme  Court;  civil  liberties 

NORTH  CAROLINA 

William  A.  Carroll,  Ph.D. 
Guilford  College 
Greensboro,  NC  27440 
Constitutional  law 


41 


David  R.  Uoklflclcl,  Ph.D. 
Department  of  History 
University  of  North  Carolina- 
Charlotte 
Charlotte,  NC  28223 
Urban  history 

Michael  Lieneseh,  Ph.D. 
Department  of  PcilitlcuU  Science 
368  Hamilton  Hall  070A 
University  of  North  Carolina 
Chapel  Ilill,  NC  27514 
History  and  theory  of  Constitu- 
tion; Antifedemlist 

Fred  D.  Ragan,  Ph.D. 
Department  of  History 
East  Carolina  University 
Greenville,  NC  27834 
Freedom  of  speech;  press 

Frank  R.  Strong,  LL.D. 
211  Markham  Drive 
Chapel  Hill,  NC  27514 
Const  i  tut  ion  at  h  isto  ry 

Richard  Sylla,  Ph.D. 
Department  of  Economics 
North  Carolina  State  University 
Raleigh,  NC  27650 
Economic  history 

NORTH  DAKOTA 

James  F.  Vivian,  Ph.D. 
Department  of  History 
University  of  North  Dakota 
Grand  Forks,  ND  58202 
Aborted  Constitutional  Centen- 
nial Exhibition,  1880 

OHIO 

Roberta  Alexander,  Ph.D. 
Department  of  History 
University  of  Dayton 
Dayton,  OH  45469 
Constitution  and  Supreme  Court 

Michael  Les  Benedict,  Ph.D. 
Department  of  History 
The  Ohio  State  University 
Columbus,  OH  43210 
Federalism;  civil  rights;  Civil 
War  and  Reconstruction  Era 

Ronald  Kahn,  Ph.D. 
Department  of  Government 
Rice  Hall 
Oberlin  College 
Obcrlin,  OH  44074 
Supreme  Court;  constitutional 
law;  Supreme  Court  and  cities 

Stephen  M.  Millett,  Ph.D. 
Battelle  Memorial  Institute 
505  King  Avenue 
Columbus,  OH  43201 
Executive  powers;  war  power; 
foreign  relations 

James  H.  O'Donnell,  III,  Ph.D. 
Department  of  History 
Marietta  College 
Marietta,  OH  45750 
Colonial  period;  native  Ameri- 
can history 

Carl  Ubbelohde,  Ph.D. 
Department  of  History 
Case  Western  Reserve  University 
Cleveland,  OH  44106 
Revolutionary  period;  constitu- 
tional history 


OKLAHOMA 

Donald  J.  Maletz,  Ph.D. 
Department  of  Political  Science 
University  of  Oklahoma 
Norman,  OK  73019 
American  politics;  founding  pe- 
riod 

Donald  R.  Songer,  Ph.D. 
Department  of  Political  Science 
Oklahoma  Baptist  University 
Shawuec,  OK  74801 
Judiciary 

Paul  A.  Rahe,  Ph.D. 
Department  of  History 
University  of  Tulsa 
600  S.  College  Avenue 
Tulsa,  OK  74104 

Ancient  and  modem  republican- 
ism 

Richard  S.  Wells,  Ph.D. 
Department  of  Political  Science 
University  of  Oklahoma 
Norman,  OK  73019 
Constitutional  law;  personal 
rights 

OREGON 

David  A.  Johnson,  Ph.D. 
Department  of  History 
Portland  State  University 
Portland,  OR  97207 
Federalism;  constitutional  his- 
tory of  the  west 

James  M.  O'Fallon,  J.D. 
School  of  Law 
University  of  Oregon 
Eugene,  OR  97403 
Constitutional  law 

PENNSYLVANIA 
Paul  Bender,  LL.B. 
School  of  Law 
University  of  Pennsylvania 
3400  Chestnut  Street 
Philadelphia,  PA  19104 
Constitutional  law;  individual 
rights 

John  M.  Coleman,  Ph.D. 

94  Pennsylvania  Avenue 

Easton,  PA  18042 

Supreme  Court  of  Pennsylvania 

Jacob  E.  Cooke,  Ph.D. 
Department  of  History 
Lafayette  College 
Easton,  PA  18042 
Founding  period;  Alexander 
Hamilton 

Ernest  Giglio,  Ph.D. 
Department  of  Political  Science 
Lycoming  College 
Academic  Center  Building 
Williamsport,  PA  17701 
Civil  rights  and  liberties 

Mahlon  H.  Hellerich,  Ph.D. 
Box  1548 

Allentown,  PA  18105 
First  Amendment 

Robert  W.  Langran,  Ph.D. 
Departm3nt  of  Political  Science 
Villanova  University 
Villanova,  PA  19085 
Constitutional  history  and  law 


Francis  (iraham  Lee,  Ph.D. 
Department  of  Politics 
St.  Joseph's  University 
Philadelphia,  PA  1MHI 
Constitutional  interpretation; 
religions  liberty 

Randall  M.  Miller,  Ph.D. 
Department  of  History 
Saint  Joseph's  University 
Philadelphia,  PA  19131 
Black  and  ethnic  history 

Joseph  R.  Morice,  Ph.D. 
Department  of  History 
Duquesne  University 
Pittsburgh,  PA  15282 
Constitutional  history 

Frank  Schwartz,  Ph.D. 
Department  of  Political  Science 
Beaver  College 
Glcnsidc,  PA  19038 
Equal  protection;  powers  of  the 
president 

RHODE  ISLAND 

Patrick  T.  Conley,  Ph.D.,  J.D. 
Providence  College 
189  Wickcndcn  Street 
Providence,  Rl  02903 
U.S.  and  Rhode,  Island  constitu- 
tional history 

Stephen  B.  Wood,  Ph.D. 
Department  of  Political  Science 
University  of  Rhode  Island 
Kingston,  Rl  02881 
Political  theory;  founding  peri- 
od; civil  liberties 

SOUTH  CAROLINA 

Herbert  A.  Johnson,  Ph.D.,  LL.B. 
Department  of  History 
University  of  South  Carolina 
Columbia,  SC  29208 
Marshall  Court 

John  W.  Johnson,  Ph.D. 

Department  of  History 

Clcmson  University 

Clcmson,SC  29631 

American  legal-constitutional 
history;  twentieth  century;  nu- 
clear energy 

William  Lasscr,  Ph.D. 
Department  of  Political  Science 
Clcmsun  University 
Clcmson,  SC  29631 
Constitutional  development;  Su- 
preme Court  history 

John  Austin  Matzko,  Ph.D. 
Bob  Jones  University 
Box  34561 

Greenville,  SC  29614 
Legal  history 

George  C.  Rogers,  Jr.,  Ph.D. 
Department  of  History 
University  of  South  Carolina 
Columbia,  SC  29208 
The  Continental  Congress;  fram- 
ing of  the  Constitution 

Vukan  Kuic,  Ph.D. 
GINT 

University  of  South  Carolina 
Columbia,  SC  29208 
Constitutional,  federal,  demo- 
cratic theo)-y 


SOUTH  DAKOTA 

Peter  Schotten,  Ph.D. 

Augustana  College 

817  South  Menlo 

Sioux  Falls,  SD  57102 

Constitutional  law;  American 
political  thought  of  the  found- 
ing era;  civil  liberties 

TENNESSEE 

Michael  M.  Gutter,  Ph.D. 
Department  of  Political  Science 
Tennessee  Technological  Univer- 
sity 

Cookeville,  TN  38501 
United  Nations;  international 
politics;  American  politics 

Milton  M.  Klein,  Ph.D. 
Department  of  History 
University  of  Tennessee 
Knoxville,  TN  37916 
American  legal  history;  Ameri- 
can Revolution 

TEXAS 

Elizabeth  Bailey 
Leander  ISD 
P.O.  Box  218 
Leander,  TX  78641 
Constitutional  history 

Steven  R.  Boyd,  Ph.D. 

Division  of  Behavioral  and  Cul- 
tural Sciences 

University  of  Texas  at  San  Anto- 
nio 

San  Antonio,  TX  78285 

An  tifederal  ists;  s  t  a  te  pot  it  ics 

David  W.  Brady,  Ph.D. 
Department  of  Political  Science 
Rice  University 
Houston,  TX  77004 
Twentieth-century  polit ics 

Dwight  F.  Henderson,  Ph.D. 

College  of  Social  and  Behavioral 
Sciences 

University  of  Texas  at  San  Anto- 
nio 

San  Antonio,  TX  78285 
Federal  criminal  law  (1787— 
1820);  federal  courts 

Harold  M.  Hyman,  Ph.D. 
Department  of  History 
Rice  University 
Houston,  TX  77251-1892 
U.S.  const Utional  and  legal  his- 
tory 

Dale  T.  Knobcl,  Ph.D. 
Department  of  History 
Texas  A  &  M  University 
College  Station,  TX  77843 
Immigration  and  naturaliza- 
tion; ethnic  and  race  rela- 
tions; civil  rights 

James  Kirby  Martin,  Ph.D. 

Department  of  History 

University  of  Houston,  Central 
Campus 

Houston,  TX  77004 

Seventeen th-and  eighteenth- cen- 
tury history 
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David  M.  Ruhhmi,  .J.I). 
School  of 

University  oi  Vow*,  Austin 
727  12.  26lU  X 
Austin,  TX  7S*i» » 
History  oj  t/»v  , V;,'  At\i  miment, 
academic  freedom 

UTAH 

H.  Carlcton  Marlow,  Ph.D. 
Department  of  History 
Brigham  Young  University 
Provo,  UT  84002 
Social  and  intellectual  history; 
constitutional  h istory 

VERMONT 

Murray  P.  Dry,  Ph.D. 
Department  of  Political  Science 
Middlebury  College 
Middlebury,  VT  05753 
Anti-federalists;  Conyn'ss;  polit- 
ical th eo ry;  found  i ny  period 

Eric  Zencey,  MA. 
Goddard  College 
Plainfield,  VT  05667 
History  of  sc  ience;  in  tern  a  Hon  a  I 
relations 

VIRGINIA 

Henry  J.  Abraham,  Ph.D. 
James  Hart  Professor 
906  Fendall  Terrace 
Charlottesville,  VA  22903 
Constitutional  law  and  history, 

judicial  process,  civil  rights 

and  liberties 

James  A.  Braden,  Ph.D. 

Div'sion  of  Social  Sciences 

Northern  Virginia  Community 
College 

3001  N.  Beauregard  Street 

Alexandria,  VA  22311 

Twentieth-century  British  his- 
tory 

Alan  V.  Brioeland,  Ph.D. 
Department  of  History 
Virginia  Commonwealth  Universi- 
ty 

912  W.  Franklin  Street 
Richmond,  VA  23284 
Virgin  ia  ra t  ifica  tun i 

Robert  P.  Davidow,  J.S.D. 
School  of  Law 
George  Mason  University 
3401  N.  Fairfax  Drive 
Arlington,  VA  22201 
First  Amendment;  criminal  pro- 
cedure 

Douglas  W.  Foard,  Ph.D. 
Department  of  History 
Ferrum  College 
Ferrum,  VA  24088 
Modem  European  intellectual 
history 

Robert  M.  Goldman,  Ph.D. 
Department  of  History-Political 

Science 
Virginia  Union  University 
Richmond,  VA  23220 
U.S.  constitutional  history 

Alfred  R.  Light,  Ph.D.,  J.D. 
Hunton  &  Williams 
P.O.  Box  1535 
Richmond,  VA  23212 
Federalism;  separation  of  powers 


his  Constitution 


Daniel  ,1.  Mraclnr.  LL.M. 
School  wf  Law 
University  of  Virginia 
Charlottesville,  VA  221)01 
Judiciary 

David  M.  tVHrien,  Ph.D. 

Woodrow  Wilson  Department  of 
Government  and  Foreign  Af- 
fairs 

University  of  Virginia 
Charlottesville,  VA  22903 
Constitutional  law;  judicial 
process;  Supreme  Court 

Merrill  D.  Peterson,  Ph.D. 
Department  of  History 
University  of  Virginia 
Randall  Hall 

Charlottesville,  VA  221)01 
1 783-18^5;  Nomas  Jefferson; 
constitutional  change 

Wilfred  J.  Ritz,  S-J.D. 
School  of  Law 

Washington  and  Lee  University 
Lexington,  VA  24450 
Oriyins  (if  American  law  report- 
ing; early  court 

G.Edward  White,  Ph.D.,  J.D. 
School  of  Law 
University  of  Virginia 
Charlottesville,  VA  22901 
Constitutional  history;  law;  ju- 
diciary 

WASHINGTON 

Arval  A.  Morris,  LL.M. 
School  of  Law  JB-20 
University  of  Washington 
Seattle,  WA  98105 
Constitutional  laiv 

Norman  D.  Palmer,  Ph.D. 
958  Terrace  Drive 
Friday  Harbor,  WA  98250 
Federalism,  elections;  Constitu- 

tion -making;  democracy  in  a 

comparative  setting 

WEST  VIRGINIA 

Kenneth  C.  Martis,  Ph.D. 
Department  of  Geology  and  Ge- 
ography 
West  Virginia  University 
Morgantown,  WV  26506 
Congressio?ial  representation 


WISCONSIN 

Janet  K.  Holes,  Ph.D. 
Department  of  Political  Science 
Marquette  University 
Milwaukee,  WI  53233 
Women  and  the  Constitution 

Margo  A.  Conk,  Ph.D, 
Department  of  History 
University  of  Wisconsin-Milwau- 
kee 

Milwaukee,  Wt  53201 
Constitutionality  of  the  census 

John  A.  Conley,  Ph  M. 
Criminal  Justice  Facility 
University  of  Wisconsin-Milwau- 
kee 

Milwaukee,  WI  53201 
Criminal  justice 

Beverly  B.  Cook,  Ph.D. 
Department  of  Political  Science 
University  of  Wisconsin-Milwau- 
kee 

Milwaukee,  WI  53201 
Women  in  law 

David  Fellman,  Emeritus  Profes- 
sor 

University  of  Wisconsin-Madison 
217  North  Hall 
Madison,  Wt  53700 
Constitutional  law 

Joel  B.  Grossman,  Ph.D. 
Department  of  Political  Science 
University  of  Wisconsin 
Madison,  Wt  53700 
Constitutional  law;  judicial  poli- 
tics 

Martin  Gruberg,  Ph.D. 
Coordinator,  Criminal  Justice 
University  of  Wisconsin 
Oshkosh,  WI  54901 
Civil  liberties;  civil  rights;  crim- 
inal justice 

Carol  E.  Jenson,  Ph.D. 
Department  of  History 
University  of  Wisconsin-LaCrosse 
La  Crosse,  WI  54(501 
U.S.  constitutional  history;  First 
Amendment;  Twentieth  centu- 


Stanley  t.  Kutler,  Ph.D, 
Department  of  History 
University  of  Wisconsin 
Madison,  WI  53700 
American  legal  and  constitution- 
al history 

Maiy  Ann  Yodells  Smith,  Ph.D. 

School  of  Journalism 

University  of  Wis  cons  In -Madison 

I  (Hi  ISfucom  Ilall-500  Lincoln 
Drive 

Madison,  WI  53700 

Communications  law  and  his- 
tory; early  press 

Clarence  A.  Stern,  Ph.D. 
P.O.  Box  2294 
Oshkosh,  WI  54903 
Co n st itut io) lal  h isto ry 

Athan  Theoharis,  Ph.D. 
iYpartineht  of  History 
Marquette  University 
Milwaukee,  WI  53233 
First  Amendment;  federal  sur- 
ik  'llance 

WYOMiNG 

Allan  van  Schenker,  Ph.D. 
Dep;      ent  of  Political  Science 
Unr      ty  of  Wyoming 
Lr  'VY  82071 

U.  ment;  public  admin  - 

is*  . ! « »     vo und iny  period 

FOREIGN 

Craig  Evan  Klafter,  Ph.D. 
St.  Catherine's  College 
University  of  Oxford 
Oxford  OX1  3UJ  GREAT  BRIT- 
AIN 

Anti-federalism 

Lawrence  D.  Longley,  Ph.D. 

Lawrence  University  London 
Center 

Lawrence  House 

172  Sutherland  Avenue 

London  W9  1HR  GREAT  BRIT- 
AIN 

Electoral  college 

Ronald  Schlundt,  Ph.D. 

Department  of  History 

University  of  Maryland-European 
Division 

Im  Bossenldorn  30 

6900  Heidelberg  WEST  GERMA- 
NY 

Twentieth'centunj  civil  rights 

Esmond  Wright 
Institute  of  U.S.  Studies 
University  of  London 
31  Tavistock  Square 
London  WCIH  9E2  GREAT  BRIT- 
AIN 

George  Washington;  Benjamin 
Franklin 

Leopoldo  Lovelace,  Ph.D. 
Departamento  de  Derecho  Politi- 
co 

Facultad  de  Derecho 
Universidad  de  Santander  SPAIN 
Supreme  Court 


A  Fundamental  Contentment: 


an  excerpt  from  an  interview  with  Martin  Diamond  by  Jim  Lehrer,  taken  from  77is  MacNeiULehrer  Report,  December 
31,  1976.  When  the  interview  was  conducted,  Martin  Diamond  was  professor  of  political  science  at  the  University  of 
North' :'m  Illinois,  lie  died  in  the  summer  of  1977,  as  he  was  to  assume  the  Leavy  Chair  in  the  Government  Depart- 
ment at  nco'getown  University. 


LEHRER:  The  Constitution  was  a  document  that  was 
written  basically  for  three  million  people,  most  of  whom 
were  from  a  rural  background.  Why  is  it  that  that  docu- 
ment still  works  today?  What  is  the  unique  character  of 
it  that  makes  it  still  work? 

DIAMOND:  In  a  way  that  I  think  is  at  the  very  center 
of  the  Bicentennial — the  question  of  the  continued  utili- 
ty, the  continued  health  of  this  two-hundred-year-old  set 
of  political  institutions,  those  devised  in  the  founding  de- 
cade from  1776  through  the  Constitution.  You  say  it  was 
a  constitution  framed  for  a  tiny  country  on  the  Atlantic 
seaboard,  three  million  people,  all  in  rural  circum- 
stances. Forgive  me  if  I  say  that's  not  quite  so.  We  tend 
to  think  that  all  political  things  are  reflections  of  the  cir- 
cumstances within  which  they  are  created.  Not  so.  The 
American  Constitution  was  framed  not  for  three  million 
farmers,  but  for  100  million  people  in  a  modem,  com- 
mercial society.  The  founding  fathers  had  in  mind  not 
serving  the  needs  of  the  existing  society  but  sotting  the 
basis  for  a  continental  union  of  a  highly  modern  charac- 
ter. 

LEHRER:  Aren't  you  giving  those  guys  an  awful  lot  of 
credit? 

DIAMOND:  Only  what  is  their  due.  That  is  to  say,  only 
what  they  themselves  say  in  so  many  words.  I  can  prove 
it  with  one  simple  quote.  In  a  letter  by  James  Madison  in 
the  1820s  he  said,  "We  have  framed  a  constitution  tl  t 
will  probably  be  still  around  when  there  are  196  million 
people."  He  was  anticipating  the  enormous  population 
increase  that  the  Constitution  had  been  devised  to  con- 
tain. Their  writings  make  clear  that  they  were  speaking 
of  a  nearly  continental  union  and  that  they  were  antici- 
pating the  growth  of  commerce  and  industry  and  of  far 
larger  cities  than  any  they  knew,  ^b^y  were  creating  the 
future,  not  reflecting  the  past,  and  fiat's  one  of  the  rea- 
sons why  their  old  political  system  continues  to  be 
workable  in  extraordinarily  changed  circumstances. 

LEHRER:  Other  nations  have  tried  similar  consitu- 
tional  forms  of  governmen'  and  they  haven't  lasted  as 
long  as  ours.  Why?  What  is  the  unique  character  of  ours? 

DIAMOND:  Well,  in  asking  the  question,  you  prompt 
me  to  say  you  have  to  have  the  courage  to  face  the  truth 
no  matter  how  pleasant  it  is. 

LEHRER:  (Laughing)  All  right. 

DIAMOND:  One  of  the  greatest  difficulties  that  people 
have,  and  tl    more  intellectual  the  greater  the  difficulty, 
is  to  recognize  the  possibility  that  the  American  republic 
truly  was  what  Gladstone  said  "the  most  remarkable 
work  ever  sfc-    k  off  by  the  nu-td  of  man  at  one  sitting." 
It  was  a  ren  -  ^uble  achievement.  The  reason  it  succeed- 
ed [are]  the  kinds  of  reasons  r    oqueville,  the  great 
French  commentator,  gave.  We  had  had  a  happy,  colo- 
nial habituation  to  liberty.  We  were  blessed  by  good 
luck.  The  people  who  came  here  were  already  habituat- 
ed to  liberty  and  to  orderly  politics,  relatively  orderly. 
Second,  the  leading  framers  really  were  remarkable  men, 
and  they  wrought  intelligentiy,  not  too  loftly  and  yet 
firm,  a  sensible  and  shrewd  system  of  government  for  a 
decent,  politick.  c»  ler.  So  a  second  reason  for  bv.  re- 
markable success  :j  that  the  fundamental  frame  of  gov- 
ernment was  well-structured.  A  third  reason  is  the  - 
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room  within  that  framework  for  each  decade  and  for 
each  generation  to  do  its  own  thing.  You  see,  the  Consti- 
tution is  constituted,  structured,  made  to  stand.  It  is  a 
framework.  They  framed  a  government.  That  doesn't 
mean  they  settled  race  policy  or  foreign  policy,  or  that 
they  settled  economic  policy.  They  left  that  for  each  gen- 
eration to  do  in  ifcj  own  way.  But  what  they  did  was  to 
work  a  remarkably  sound,  sober,  skillful  frame  of  gov- 
ernment, and  we  are  the  beneficiaries  of  its  two  centu- 
ries of  effective  usage. 

LEHRER:  Is  there  a  tendency  at  a  time  like  this,  dur- 
ing a  Bicentennial  year,  during  the  patriotic  euphoria 
that  we  all  feel, . . .  whether  [on  an]  intellectual  level  as 
you  just  explained,  or  on  a  more  gut  level,  just  feeling 
good  about  the  country,  that  we  Americans  during  this 
year  could  become  overly  smug  about  what  this  neat 
thing  is  that  we  have? 

DIAMOND:  I  must  say  that  smug  self-satisfaction  of  a 
patriotic  kind  is  probably  the  last  danger  to  worry  about 
in  the  1970s.  We've  had  so  many  years,  so  many  years  of 
self-criticism,  of  self-debunking,, of  corrosgating  self-criti- 
cism that  I  must  say  that  I  find  the  idea  that  we'll  be- 
come too  smug  as  a  result  of  this  Bicentennial  year  of 
celebration  unpersuasive  and  unfrightening.  But  I  em- 
phasize to  take  joy  and  satisfaction  in  the  extraordinary, 
singular  success  of  your  frame  of  government  is  no  rea- 
son to  be  smug  about  ghettos  or  slums.  It's  no  reason  to 
be  smug  about  foreign  adventures.  It's  no  reason  to  be 

tuig  about  secrecy.  There  is  reason  for  concern  and 
anxiety  on  the  policy  level,  doing  sensible  things  to  face 
each  day's  budget  of  troubles.  There  is  no  conflict  be- 
tween saying, 41  We've  got  a  tremendously  successful, 
two-century-old,  still  viable  frame  of  government,"  and 
be[ing]  nervous  and  anxious  about  what  we'll  do  with 
the  economy,  the  cities,  foreign  policy  and  all  our  other 
policy  concerns. 

LEHRER:  But,  do  people  see  that  connection? 

DIAMOND:  Well,  I  think  they  see  the  separation. 

LEHRER:  The  separation  between  frame  and  policy? 

DIAMOND:  Yes.  You  see,  nothing  the  founding  fathers 
could  do  could  make  us  sensible  about  war,  could  make 
us  capable  of  courage.  Nothing  they  could  do  could  tell 
us  how  much  to  do  with  taxes  or  when  to  do  this  or  that 
with  exports.  There  was  no  way  they  could  address 
thems*  s'es  to  our  daily  problems.  That's  left  to  our  intel- 
ligence x  our  stupidity,  our  courage  or  our  timidity.  But 
what  they  did  was  to  set  up  a  frame  of  government  that 
sifts,  that's  rooted  in  the  localities,  that  has  checks  capa- 
ble of  protecting  our  liberties  and  which  continues  to 
supply  us  a  reasonable  public  debate  and  reasonable 
public  leadership. 

LEHRER:  But  do  you  think  the  average  person  now — 
if  we  were  to  go  out  and  do  the  traditional  man-on-the- 
street  interview,  and  I'm  sure  there  are  a  lot  of  them  be- 
ing done,  about  "What  did  the  Bicentennial  mean  to  you, 
Mr.  America  or  Ms.  American,  little  Mr.  and  Ms.  Ameri- 
ca?" I'm  curious  as  to  what  kind  of  answers  people 
would  give  and  what  those  answers  would  mean. 

DIAMOND:  Would  you  let  me  switch  the  questiosi  a  lit- 
tle? 

LEHRER:  All  right. 
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DIAMOND:  Instead  of  asking  "What  did  the  Bicenten- 
nial mean  to  you?"  which  I  think  causes  people  to  freeze 
up  or  to  say  it  didn't  mean  much,  or  to  come  out  with 
phony  and  pompous  answers,  if  we'd  ask  them,  "Did  you 
have  a  good  time  at  any  time  during  the  Bicentennial; 
did  you  go  down  to  the  Mall;  did  you  see  any  of  the  tall 
ships;  did  you  watch  any  of  the  programs;  did  you  tune 
in  on  any  of  the  things  at  your  local  university;  did  you 
have  a  good  time?"  And  I  think  the  answer  for  most  will 
be,  "Yeah,  it  really  was  pretty  good.  I  really  got  a  kick 
out  [of  it] ..." 

LEHRER:  But  you  wouldn't  have  to  have  a  Bicentenni- 
al to  do  that. 

DIAMOND:  Well,  sure.  You  can't  have  a  good  time  all 
the  time.  It  takes  New  Year's  Eve  to  celebrate  New 
Year's  Eve.  It  takes  a  Bicentennial  to  have  a  celebration. 
But  what  you  could  then  do  is  to  say,  "Why  did  you  have 
a  good  time?  What  did  you  feel  good  about?"  And  I 
think  you'd  begin  to  get  some  answers  that  would  be 
very . . . 

LEHRER:  Like  what?  What  kind  of  answers? 

DIAMOND:  When  you  come  right  down  to  it,  we've 
been  doing  business  here  for  a  long  time,  and  we're  still 
in  pretty  good  fundamental  shape.  I  think  that's  the  an- 
swer. It's  valuable  to  have  people  feel  that  way.  You  see, 
there's  a  contemporary  notion  that  in  order  to  get  good 
done  people  have  to  be  miserable,  sore,  annoyed,  frus- 
trated. I'm  not  at  all  sure  u  it's  true. 

LEHRER:  But  doesn't  history  support  that  theory?  I 
mean,  nothing  happened  in  contemporary  problems. 
Contemporary  problems  don't  get  solved  under  our  sys- 
tem, as  perfect  or  as  wonderful  as  it  is,  until  people  are 
screaming  and  hollering  about  the  problem. 

DIAMOND:  Well,  I  don't  know  about  the  screaming 
and  hollering. 

LEHRER:  Well,  figuratively. 

DIAMOND:  I  think  that  it  helps  to  get  political  prob- 
lems solved  if  people  know  that  the  fundamental  frame 
of  government  is  not  in  question.  You're  not  in  the  midst 
of  a  great  crisis,  but  there  is  this  problem  today  and  that 
one  tomorrow,  and  as  you  know,  today's  solution  will 
become  tomorrow's  problem  anyway,  it  is  entirely  possi- 
ble to  have  a  fundamental  contentment  regarding  your 
basic,  political  system  and  be  active  as  the  dickens  in 
fighting  for  this  or  that  specific  policy.  And  the  Ameri- 
can people  do  it  all  the  time. 

LEHRER:  You're  asking  a  lot  of  an  individual  to  say, 
"All  right,  I'm  unemployed  and  I'm  having  problems 
feeding  my  family,  and  yet  I  am  content  that  this  system 
under  which  I  live  will  eventually  take  care  of  my  unem- 
ployment problem,"  and  that  sort  of  thing.  I  mean,  con- 
tentment, are  you  sure  that's  a  legitimate  word  when  it 
relates  to  this  kind  of  thing? 

DIAMOND:  I  think  so.  Contentment  about  the  Consti- 
tution; contentment  about  the  Declarations^  principles 
of  liberty.  And  I  think  a  great  many  of  the  unemployed — 
and  I've  been  unemployed  from  time  to  time — would  an- 
swer that  way.  I  don't  think  that's  really  fair  to  say — 
would  the  seven  or  eight  percent  unemployed  be  the 
ones  to  express  basic  satisfaction  with  the  system?  The 
other  92  percent  count  as  well. 


LEHRER:  Sure. 

DIAMOND:  Also  if  you  think  of  the  implication  of 
what  you  are  saying,  I  think  it's  this.  In  previous  depres- 
sions, the  Great  Depression,  there  should  have  been 
change  in  the  political  system  because  all  those  unem- 
ployed were  so  unhappy  and  so  discontented.  Franklin 
Roosevelt's  greatest  contribution  to  American  public  life, 
according  to  Norman  Thomas,  the  fine,  Socialist  leader, 
his  greatest  contribution  was  restoring  the  faith  of  the 
American  people  in  democracy  and  in  American  consti- 
tutional democracy.  He  made  those  unemployed — he 
gave  to  them  the  conviction  that  solutions  could  be 
found  within  the  American  political  framework.  That 
was  an  immense  contribution. 

LEHRER:  And  now  we  go  to  a  new  Administration  at 
the  end  of  this  year  now,  and  there  has  been  talk  going 
around  that  there  would  be  kind  of  an  aura  of  Bicenten- 
nial euphoria  that  woukl  carry  any  new  Administration 
into  1977.  Has  it  happened,  or  do  you  think  you'd  go 
back  to  your  point  that  it  was  irrelevant  in  the  first 
place? 

DIAMOND:  No  more  should  there  be  pre-Bicentennial 
gloom  should  there  be  post-Bicentennial  euphoria.  Just 
reasonable  good  cheer  and  to  face  each  day's  problems 
as  they  come  along  would  be  sufficient. 

LEHRER:  I  think  that's  a  very  good  message  on  which 
to  leave  tonight.  Dr.  Martin  Diamond,  thank  you  very 
much  for  being  with  us  tonight,  and  have  a  Happy  New 
Year  and  New  Year's  celebration  and  a  happy  1977. 


Martin  Diamond  was  the  author  of  The  Founding  of  the 
Democratic  Republic  (Peacock,  1981). 
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ORGANIZATIONS  and  INSTITUTIONS 


CITIZENS'  FORUM 

148  Howell  St 

Buffalo^  New  York  14204 

Contact:  Killian  Wetter 

The  Citizen's  Forum,  a 
group  which  has  been  spon- 
soring meetings,  symposia, 
and  conferences  on  important 
public  issues  for  a  decade 
will  hold  a  two-day  confer- 
ence on  the  Constitution  in 
Buffalo  early  in  1985:  "Con- 
cepts of  the  Constitution:  A 
Bicentennial  Dialogue." 

The  program  will  feature 
Project  '87  co-chairmen 
James  MacGregor  Burns  and 
Richard  B.  Morris,  as  well  as 
historian  Henry  Steele  Com- 
mager  and  a  variety  of  other 
scholars,  journalists,  lawyers, 
and  community  leaders.  The 
conference  is  designed  to  illu- 
minate the  basic  philosophi- 
cal and  social  tenets  of  En- 
lightenment thought  upon 
which  the  Constitution  is 
based,  and  to  show  how 
these  principles  have  en- 
dured. 

The  meeting  will  open  with 
a  presentation  by  Henry 
Steele  Commager,  Simpson 
Lecturer  in  History,  Amherst 
College,  who  will  describe 
the  development  of  ideas  and 
institutions  which  influenced 
the  Founding  Fathers.  Murray 
B.  Light,  Editor  of  the  Buffalo 
News,  will  moderate  a  parcel 
which  will  consider  the  rele- 
vance of  the  original  ideas  to 
such  contemporary  issues  as 
federalism,  national  power, 
and  freedom  of  the  press. 

A  second  presentation  by 
James  MacGregor  Burns,  Pro- 
fessor of  Political  Science, 
Williams  College,  will  trace 
the  events  which  led  to  the 
Constitutional  Convention  of 
1787.  A  panel  moderated  by 
Joan  Photiadis,  First  Vice 
President,  Buffalo  Metro 
League  of  Women  Voters,  will 
discuss  the  future  of  democ- 
racy. 

Further  sessions  will  in- 


clude presentations  by  Rich- 
ard B.  Morris,  Professor 
Emeritus,  Columbia  Universi- 
ty on  Tlie  Federalist  Papers 
and  the  role  of  New  York 
State  in  the  ratification.  A 
panel  moderated  by  W.  How- 

A  Mann,  Professor  of  Law, 
"JNY  at  Buffalo,  will  consid- 
er the  current  relevance  of 
7V  Federalist  Papers  as  ap- 
plied to  such  issues  as  civil 
liberties,  constitutional  flexi- 
bility, and  equality. 

An  afternoon  panel  chaired 
by  Killian  Vetter,  Chair,  Citi- 
zens' Forum  will  focus  on  the 
role  of  the  press  in  shaping 
constitutional  interpretations. 
Finally,  Joan  K.  Bozer  will 
conduct  a  panel  discussion 
on  the  future  of  our  constitu- 
tion and  form  of  government 
over  the  next  hundred  years. 


NATIONAL  ARCHIVES 
VOLUNTEERS 
CONSTITUTION  STUDY 
GROUP 

National  Archives  Building 
Pennsylvania  Avenue  at 
Eighth  Street,  N.W. 
Washington,  D.  C  20408 
(202)  523-3183 
Contact:  Ralph  S.  Pollock 

This  monthly  lecture  series, 
supported  by  the  D.C.  Com- 
munity Humanities  Council,  is 
continuing  through  Decem- 
ber, 1984.  The  speakers  are 
Henry  S.  Reuss,  former  mem- 
ber, U.S.  House  of  Represen- 
tatives, on  "Suppose  we  did 
have  a  Constitutional  Conven- 
tion?" (July  18),  Harold  C.  Re- 
lyea,  Congressional  Research 
Service,  on  "Stretch  points  of 
the  Constitution — national 
emergency  powers"  (August 
15),  Robert  S.  Peck,  American 
Bar  Association,  on  "The 
Constitution  and  American 
Values"  (September  19),  Rich- 
ard B.  Morris,  Columbia  Uni- 
versity, on  "The  Writing  of 
the  Federalist  Papers"  (Octo- 
ber 17),  Michael  D.  Barnes, 


member,  U.S.  House  of  Rep- 
resentatives, on  'The  Consti- 
tution and  foreign  policy:  the 
role  of  the  Congress"  (No- 
vember 15),  and  Edd  Doerr, 
Americans  for  Religious  Lib- 
erty, on  "Religious  liberty  in 
America:  a  constitutional  per- 
spective" (December  19). 

All  meetings  are  held  at 
noon  in  room  105  of  the  Na- 
tional Archives  Building; 
there  is  no  admission  charge. 
In  addition,  the  Study  Group 
has  published  a  pamphlet 
containing  the  text  of  the 
Constitution.  It  is  available  to 
persons  who  attend  the  lec- 
tures. 


MARSHALL- WYTHE 
SCHOOL  OF  LAW 
THE  COLLEGE  OF 
WILLIAM  AND  MARY 

Williamsburg,  Virginia 
23185 

Contact:  James  W.  Zirkle 

The  Marshall-Wythe  School 
of  Law  at  the  College  of  Wil- 
liam and  Mary,  Williamsburg, 
Virginia,  has  planned  a  full 
calendar  of  Bicentennial  ac- 
tivities for  1984  and  beyond. 
The  schedule  includes  series 
of  forums  and  symposia  on 
constitutional  topics,  as  well 
as  colloquia  on  related  sub- 
jects of  special  interest. 

Members  of  the  Marshall- 
Wythe  School  participated  in 
the  first  of  twenty  forums  on 
constitutional  issues  at  the 
Colonial  Courthouse  of  Wil- 
liamsburg February  28.  The 
"Court  Days  Forums"  will  be 
held  in  historic  Virginia  court- 
houses during  1984-1986  un- 
der a  $200,000  grant  from  the 
National  Endowment  for  the 
Humanities. 

On  March  8-10,  the  Nation- 
al Conference  on  State  Con- 
stitutional Developments  was 
held  at  William  and  Mary. 
The  colloquium  provided  the 
first  opportunity  for  extended 
dialogue  on  the  increased  im- 
portance of  state  courts  in  es- 


tablishing legal  precedents. 
The  meeting  was  cospon- 
sored  by  the  National  Center 
for  State  Courts  and  the  Na- 
tional Conference  on  State 
Constitutional  Developments. 
Over  one  hundred  state 
judges  from  about  forty 
states  attended  panels  on 
state  constitutional  law  and 
practical  application.  A  num- 
ber of  papers  dealing  with 
such  topics  as  civil  rights,  the 
First  Amendment,  and  prop- 
erty rights  were  presented  by 
legal  scholars  and  judicial  of- 
ficials. 

The  First  Amendment  was 
the  focus  of  a  symposium 
April  6  and  7  held  by  the  Wil- 
liam and  Mary  Law  Review 
in  conjunction  with  the  Insti- 
tute of  Bill  of  Rights  Law. 
The  meeting,  "Defamation 
and  the  First  Amendment: 
New  Perspectives,"  included 
sessions  on  the  new  defama- 
tion action  and  its  application 
to  public  officials.  The  Insti- 
tute of  Bill  of  Rights  Law  was 
established  in  1982  at  the 
Marshall-Wythe  School  to 
support  scholarly  research  on 
the  constitutional  principles 
conta?nf;d  in  the  Bill  of 
Rights,  particularly  First 
Amendment  law. 

Finally,  Constitution  Day, 
1984 — designated  as  Septem- 
ber 17  or  the  nearest  week- 
end thereto  —  will  inaugurate 
a  five-year  series  of  symposia 
on  themes  related  to  the  bi- 
centennial. For  further  infor- 
mation, contact  Professor  Zir- 
kle at  the  address  above. 
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MEDIA  PROGRAMS 


THE  CONSTITUTION  PROJECT 

1126S.W.  13th  Ave. 
Portland,  Oregon  67205 
Contact:  Mattliew  E.  Simek 


SCHOOL  OF 
CONTINUING  STUDIES 
UNIVERSITY  OF  MIAMI 

P.  O.  Box  248005 

Coral  Gables,  Florida  33124 

(305)  284-3933 

Contact:  J.  Calvin  Leonard, 

Interim  Dean 

The  School  of  Continuing 
Studies  of  the  University  of 
Miami  is  planning  a  series  of 
activities  in  connection  with 
the  Bicentennial  of  the  Con- 
stitution of  the  United  States. 
It  is  presently  anticipated  that 
the  University  will,  support  re- 
search into  the  future  impli- 
cations of  current  constitu- 
tional issues;  sponsor 
conferences  to  highlight  spe- 
cific constitutional  issues  of 
interest  to  scholars  and  other 
professionals;  and  develop 
programs  of  public  education 
utilizing  the  materials  devel- 
oped by  the  research  and  in 
the  conferences.  The  first 
three  conferences,  now 
scheduled  for  1985,  will  cover 
'The  Presidency,"  "Govern- 
ment and  the  Media,"  and 
"Federalism." 


FAIRLEIGH  DICKINSON 
UNIVERSITY 

285  Madison  Avenue 
Madison,  New  Jersey  07940 
Contact:  Sr.  Margherita  Mar- 
chione 

(201)  538-2886 

Fairleigh  Dickinson  Univer- 
sity and  the  New  Jersey  His- 
torical Commission  will  spon- 
sor "The  Constitutional 
Society  of  1784:  A  Bicentenni- 
al Symposium"  on  October 
27,  1984,  at  the  University's 
Florham-Madison  campus.  It 
is  supported  by  a  grant  from 
the  New  Jersey  Committee 
for  the  Humanities. 

Richard  P.  McCormick,  pro- 
fessor emeritus  of  history  at 
Rutgers  University,  will  deliv- 
er the  opening  paper  on 


"New  Jersey's  Contribution  to 
the  Constitutional  Conven- 
tion." Sister  Margherita  Mar- 
chione,  director  of  the  Center 
for  Mazzei  Studies  at  Fair- 
leigh Dickinson,  will  speak  on 
'The  Constitutional  Society 
of  1784,  Forerunner  of  the 
Constitutional  Convention." 
Other  papers  will  deal  with 
the  politics  of  the  states 
which  led  to  the  Constitution- 
al Convention  and  the  con- 
nections between  American 
and  European  currents  of  po- 
litical thought  during  this  pe- 
riod. Stanley  S.  Idzerda  of  the 
College  of  Saint  Benedict  will 
act  as  moderator  and  com- 
mentator. 

An  exhibition  and  an  inter- 
pretative guide  will  feature 
the  documents  of  the  Consti- 
tutional Society  of  1784. 


UNITED  STATES 

CONSTITUTIONAL 

BICENTENNIAL 

P.O.  Box  1623 
Natchez,  MS  39120 
Contact:  Donald  F.  X.  Finn 

The  United  States  Constitu- 
tional Bicentennial  is  attempt- 
ing to  locate  and  document 
all  existing  representations  of 
the  signers  of  the  Constitu- 
tion, including  portraits,  min- 
iatures, drawings,  and  engrav- 
ings or  photographs  of 
missing  or  destroyed  items. 
The  USCB  is  assembling  a 
catalog  and  a  collection  of 
35mm  color  slides  of  avail- 
able representations  for  use 
by  interested  Bicentennial 
participants.  Information  on 
the  location  of  any  known 
representation,  whether  an 
original,  copy,  or  re-creation, 
would  be  appreciated. 

In  addition,  a  summary  bi- 
ography and  bibliography  is 
being  prepared  for  each  sign- 
er. The  USCB  would  like  to 
hear  from  others  who  are  en- 
gaged in  developing  similar 
materials. 


The  Constitution  Project,  a 
nonprofit  Oregon  corpora- 
tion, has  outlined  a  series  of 
thirteen  television  programs 
on  constitutional  themes  for 
national  broadcast  during  the 
Bicentennial  observation.  The 
series  will  focus  on  the  rela- 
tionship between  the  govern- 
ment and  the  individual  citi- 
zen, examining  the  intent  of 
the  founders,  the  organization 
of  the  government  under  the 
Constitution,  and  the  role  of 
each  citizen  in  the  govern- 
mental process.  Individual 
segments  will  treat  the  ori- 
gins of  the  Constitution  in 
European  and  colonial  his- 


tory; the  structure  of  govern- 
ment as  conceived  by  the 
Convention  of  1787;  the  func- 
tion and  processes  of  the  ex- 
ecutive, legislative,  and  judi- 
cial branches;  government 
financing;  state  sovereignty; 
and  citizen  influence. 

It  is  anticipated  that  the 
hour-long  programs  will  be 
shown  on  the  Public  Broad- 
casting System  with  funding 
from  the  National  Endow- 
ment for  the  Humanities,  the 
Corporation  of  Public  Broad- 
casting, and  other  public  and 
private  sources.  An  advisory 
panel  of  national  experts  will 
oversee  content  development. 


Project  87 


Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N.W. 

Washington,  D.C.  20036 

Photographs  and  camera-ready  art  of  lo- 
gos, posters,  etc.  are  welcome  and  will 
be  returned. 
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STATE  HUMANITIES  COUNCILS  UPDATE 


PENNSYLVANIA 
HUMANITIES  COUNCIL 

401  N.  Broad  St.t  Suite  818 
Philadelphia,  Pa.  19108 
(215)  925-1005  or  (800) 
462-0M2 

The  Pennsylvania  Human- 
ities Council  is  planning  a 
major  state-wide  program  to 
celebrate  the  Bicentennial  of 
the  United  States  Constitu- 
tion. A  three-year  series  of 
events,  beginning  in  1985,  will 
focus  public  attention  on  the 
document's  unique  character- 
istics, its  history,  its  applica- 
tion, and  its  future. 

The  program  will  include  a 
series  of  major  conferences, 
reading  and  discussion 
groups,  traveling  exhibits, 
teacher-training  institutes, 
and  newspaper  supplements. 
The  first  of  the  conferences, 
which  will  be  held  each  year 
in  Independence  Hall,  Phila- 
delphia, will  cover  the  back- 
ground of  the  Constitution, 
the  Bill  of  Rights,  and  the 
process  of  ratification.  In 
1986,  the  meeting  will  focus 


on  interpretations  of  the  Con- 
stitution and  extensions  of  its 
meaning  through  amend- 
ments and  the  judicial  proc- 
ess. The  future  of  the  Consti- 
tution and  its  significance  in 
American  life  will  be  the 
theme  of  the  1987  confer- 
ence. 

The  Pennsylvania  Human- 
ities Council  will  develop  a 
syllabus  on  the  Constitution 
for  use  in  public  classes  to  be 
held  at  major  libraries,  his- 
torical societies,  and  other 
cultural  organizations.  To 
augment  such  forums,  travel- 
ing exhibits  on  the  Constitu- 
tion will  be  prepared  in  coop- 
eration with  the  National 
Park  Service.  In  order  to 
strengthen  instruction  on  the 
Constitution  in  state  educa- 
tional institutions,  the  Coun- 
cil will  organize  teacher-train- 
ing institutes  to  impart 
factual  knowledge  and  devel- 
op effective  teaching  strate- 
gies for  this  material. 

Finally,  each  year  the 
Council  will  commission  a 
twelve-page  newspaper  sup- 
plement on  the  Constitution 


to  be  distributed  across  the 
state.  The  subject  of  each 
supplement  will  be  the  topic 
of  the  conference  for  that 
year. 

The  Pennsylvania  Human- 
ities Council  has  issued  a  call 
for  participants  and  program 
sites.  Those  interested  should 
contact  the  Council  at  the 
above  address. 


COLORADO  HUMANITIES 
PROGRAM 

1836  Blake  St.,  #100 
Denver,  Colorado 
(303)  292-MM58 

The  Colorado  Humanities 
Program  has  begun  develop- 
ment of  a  project  to  create  a 
series  of  short  dramatic 
works  based  on  the  constitu- 
tional debates  of  1787.  A  se- 
ries of  20-30  minute  self-con- 
tained and  historically 
accurate  sketches  will  use 
the  debates  and  characteriza- 
tions of  the  Founding  Fathers 
to  focus  attention  on  the  dif- 
ficult issues  involved  in  fram- 
ing the  Constitution.  Pack- 
ages of  historical  background 
material  will  be  prepared  to 
accompany  each  production. 

0' ' 


Each  piece  will  center 
around  one  or  more  of  the 
subjects  which  have  proved 
to  be  of  enduring  importance 
to  constitutional  law  and 
democratic  government.  The 
dramatizations  will  be  mount- 
ed in  a  simple,  economical 
manner  so  as  to  lend  them- 
selves to  production  in  a  vari- 
ety of  settings— for  example, 
city  parks,  plazas,  and  shop- 
ping centers.  The  scripts  and 
background  materials  devel- 
oped through  the  project  will 
be  available  to  any  Colorado 
group,  institution,  or  individ- 
ual for  use  in  a  humanities 
program. 

Qualified  project  sponsors 
include  Colorado  nonprofit 
theater  groups,  as  well  as  his- 
tory departments,  theater  de- 
partments, and  law  schools  of 
any  Colorado  college  or  uni- 
versity. In  order  to  assure 
high  quality  projects,  the  Col- 
orado Humanities  Program 
has  solicited  proposals  to  de- 
velop model  programs  to  be 
used  as  guides  by  subsequent 
applicants.  For  more  informa- 
tion about  the  project  and 
proposal  guidelines,  contact 
the  Colorado  Humanities  Pro- 
gram at  the  above  address. 
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Greetings  to  Members  of  the  National  Council  for  the  Social  Studies 

In  order  to  encourage  efforts  to  improve  teaching  about  the  U.S.  Constitution,  the  Na- 
tional Council  for  the  Social  Studies  is  pleased  to  send  this  Constitution  to  its  members 
as  part  of  their  NCSS  membership. 

NCSS  is  committed  to  developing  cooperative  activities  with  others  interested  in  the 
advancement  of  social  studies  education.  The  mailing  of  this  Constitution  to  NCSS  mem- 
bers, beginning  with  this  issue,  is  a  reflection  of  that  commitment. 


SUBSCRIPTION  INFORMATION 

The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a 
quarterly  magazine  so  that  it  may  be  distributed  free  to  institutions  planning  Bicentennial  programs.  Such 
institutions  may  write  and  ask  to  be  placed  on  the  free  mailing  list.  Institutions  wishing  to  receive  more 
than  one  copy  may  do  so  by  subscribing  for  additional  copies.  Individuals  also  must  subscribe.  Subscription 
rates  are  listed  below.  Each  issue  of  the  magazine  will  be  available  for  purchase  at  bulk  rate. 

Individuals   $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  and  Canada  please  add  $5.00  per 
subscription.) 

Bulk  rate  (10  or  more  copies)  $1.75  each 

Shipping  for  bulk  orders: 

10 — 25  no  charge 

26—45   $4.25 

46—65   $5.50 

66—85   $6.75 

86—100  $7.50 

(Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your 
check,  to:  Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  re- 
quest that  all  orders  be  pre-paid.  If  you  have  already  received  the  magazine,  please  include  a  photocopy 
of  the  mailing  label  with  orders  or  changes  of  address. 


S  SUBSCRIPTION  FORM  I 

1  Enclosed  please  find  3  for  subscriptions  or  copies  to  be  sent  to:  I 

.  Name  Title   - 

S  Institution  .   I 


Address . 


City  State  Zip  Code   11 

Please  check  appropriate  spaces:  I 

 individual,  $10.00  per  subscription  ($15  foreign)  . 

 institution,  $16.00  per  subscription  ($21  foreign)  I 

 bulk  order:  issue  no.  number  of  copies  @  $1.75  ■ 

shipping  charge  Total  enclosed   ■ 
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Three  Coming  Centennials 


The  Statue  of  Liberty 
Ellis  Island 

The  Statue  of  Liberty  and  Ellis  Island,  two  of  the  na- 
tion's most  notable  national  symbols,  are  undergoing 
major  restoration  efforts.  A  twenty-member  commission, 
headed  by  Lee  A.  Iacocca,  has  been  raising  funds  for  the 
restoration  projects. 

Almost  two  million  people  a  year  visit  the  Statue  of 
Liberty,  a  gift  to  the  United  States  from  France  to  com- 
memorate France's  alliance  with  the  American  colonies 
during  the  American  Revolution.  It  was  designed  by 
Frederic  Auguste  Bartholdi,  a  French  sculptor;  the 
French  people  raised  $400,000  to  have  it  built.  After  it 
was  completed  and  presented  to  the  United  States  in 
Paris  in  1884,  the  Statue  was  dismantled  and  shipped  to 
America.  The  Statue  of  Liberty  will  be  100  years  old  in 
1986.  The  extensive  renovation  is  expected  to  be  com- 
pleted prior  to  the  Centennial  festivities. 

It  was  not  until  after  the  turn  of  the  century  that  the 
Statue  of  Liberty  became  closely  identified  with  the 
great  flow  of  immigrants  who  landed  on  nearby  Ellis  Is- 
land. In  1903,  a  bronze  plaque  was  affixed  to  the  statue; 
it  bears  a  sonnet  by  Emma  Lazarus,  entitled  "The  New 
Colossus"  which  includes  the  lines:  "Give  me  your  tired, 
your  poor,  Your  huddled  masses  yearning  to  breathe 
free  . . . 

The  Ellis  Island  Immigration  Station  opened  in  1892 


and  operated  until  1954.  During  this  period,  some  seven- 
teen million  immigrants  passed  through  the  New  York 
harbor  site.  These  were  the  forebears  of  about  40  per- 
cent of  the  U.S.  population  today.  In  1965,  Ellis  Island 
was  declared  a  historic  shrine  and  added  to  the  Statue 
of  Liberty  National  Monument  in  recognition  of  its  role 
as  the  nation's  foremost  immigration  gateway.  The  Cen- 
tennial of  Ellis  Island  will  be  celebrated  in  1992  with  the 
opening  of  the  refurbished  buildings  and  a  historical  mu- 
seum. 

Fourth  of  July  celebrations  will  be  held  in  1984  com- 
me-:rt orating  the  gift  of  the  Statue  of  Liberty  by  the 
French  people.  During  the  summer  of  1985  a  hundred- 
day  International  Festival  will  be  L.eld  in  tribute  to  this 
nation's  cultural  and  ethnic  background.  In  1986,  more 
sailing  vessels  than  participated  in  Operation  Sail  during 
the  nation's  revolutionary  bicentennial  in  1976  will  sail 
into  New  York  harbor  as  part  of  a  special  salute  to  the 
statue's  npc-hundredth  birthday.  Also  during  the  summer 
of  1986,  each  of  the  fifty  states  will  participate  in  two 
days  of  celebrations  of  their  heritage  as  part  of  a  second 
hundred-day  festival  marking  the  Centennial. 

For  further  information,  contact  the  Statue  of  Liber- 
ty— Ellis  Island  Foundation,  Inc.  101  Park  Avenue,  New 
York,  New  York  10178  or  call  (212)  883-1986. 
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Eleanor  Roosevelt 


October  11,  1984  will  mark  the  Centennial  of  Eleanor 
Roosevelt's  birth.  In  tribute  to  her  leadership  both  in 
the  United  States  and  in  the  world,  Congress  has  estab- 
lished a  commission  to  commemorate  this  occasion,  one 
of  the  few  times  an  individual  has  been  so  honored.  The 
joint  resolution  creating  the  commission  cites  her  work 
as  First  Lady,  her  devotion  to  improving  the  lives  of  the 
disadvantaged,  her  campaign  for  human  rights,  her  ef- 
forts on  behalf  of  children,  and  her  "compassionate 
vocacy  of  the  highest  American  ideals."  At  its  first  r 
ing  in  February,  1984,  the  commission  elected  True 
Lash,  the  chair  of  the  Eleanor  Roosevelt  Institute,  to 
serve  as  chair  of  the  commission. 

The  Commission  staff,  headed  by  Fredrica  S.  Good- 
man, has  provided  support  and  encouragement  to  feder- 
al, state  and  local  organizations  planning  activities  to 
honor  Eleanor  Roosevelt.  A  calendar  records  all  such 
centennial  events.  More  than  half  of  the  nation's  gover- 
nors have  appointed  state  coordinators  to  assist  in  the 
commemoration. 

On  October  11,  1984,  several  hundred  invited  guests 
will  observe  Eleanor  Roosevelt's  birthday  at  a  gathering 
at  Val-Kill,  her  Hyde  Park  home,  which  is  now  a  national 
historic  site.  The  ceremonies,  which  will  include  suc- 
ceeding first  ladies  and  members  of  the  Roosevelt  fam- 
ily, will  be  open  to  the  public. 

In  addition,  a  traveling  exhibit,  "The  Roosevelt  Spe- 
cial," will  begin  a  tour  around  the  northeastern  states  at 
the  end  of  June.  The  exhibit  will  feature  photographs 
and  artifacts  pertaining  to  ER.  Curriculum  materials  are 
available  to  prepare  children  for  a  visit  to  the  exhibit. 

International  events  will  also  mark  Eleanor  Roose- 
velt's centennial.  At  Middelburg,  the  Netherlands,  the 
site  of  the  Eleanor  and  Franklin  Roosevelt  Study  Center 
which  is  now  under  construction,  Freedom  Medals  will 
be  awarded  to  several  internationally  renowned  figures, 
including  Simone  Veil,  Harold  Macmillan  and  Liv  Ull- 
mann. 

For  further  information,  or  to  report  centennial 
events,  write:  The  Eleanor  Roosevelt  Centennial  Com- 
mission, 4  Burnett  Boulevard,  Poughkeepsie,  New  York 
12603,  or  call:  (914)  431-5913  (NYS)  or  (800)  ERC-1884 
(outside  NYS). 
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continued  from  inside  front  cover 


Article  Thirteen 

No  amendment  shall  be  made  to  the  Constitution  which  will  authorize  or  give  to  Congress 
the  power  to  abolish  or  interfere,  within  any  State,  with  the  domestic  institutions  thereof 
including  that  of  persons  held  to  labor  or  service  by  the  laws  of  said  State. 


In  the  twentieth  century  two  proposed  amendments  were  not  ratified  by  three-fourths  of  the  States: 
the  child-labor  amendment  and  the  equal  rights  amendment. 

The  proposed  child-labor  amendment,  which  was  submitted  to  the  States  during  the  1st  session  of 
the  68th  Congress  in  June  1924,  was  ratified  by  28  States. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled  (two-thirds  of  each  House  concurring  therein),  That  the  following  article 
is  proposed  as  an  amendment  to  the  Constitution  of  the  United  States,  which,  when  ratified 
by  the  legislatures  of  three-fourths  of  the  several  States,  shall  be  valid  to  all  intents  and  pur- 
poses  as  a  part  of  the  Constitution: 


Article  — 


Section  1.  The  Congress  shall  have  power  to  limit,  regulate,  and  prohibit  the  labor  of  per- 
sons under  18  years  of  age. 

Section  2.  The  power  of  the  several  States  is  unimpaired  by  this  article  except  that  the  op- 
eration  of  State  laws  shall  be  suspended  to  the  extent  necessary  to  give  effect  to  legislation 
enacted  by  the  Congress. 

The  amendment  relative  to  equal  rights  for  men  and  women,  was  proposed  by  the  Ninety-second 
Congress.  It  passed  the  House  on  October  12,  1971  and  the  Senate  on  March  22,  1972. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled  (two-thirds  of  each  House  concurring  therein),  That  the  following  article 
is  proposed  as  an  amendment  to  the  Constitution  of  the  United  States,  which  shall  be  valid 
to  all  intents  and  purposes  as  part  of  the  Constitution  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States  within  seven  years  from  the  date  of  its  submission  by  the 
Congress: 


Article  — 


Section  1.  Equality  of  rights  under  the  law  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of  sex. 

Section  2.  The  Congress  shall  have  the  power  to  enforce,  by  appropriate  legislation,  the 
provisions  of  this  article. 

Section  3.  This  amendment  shall  take  effect  two  years  after  the  date  of  ratification. 

The  deadline  for  the  ratification  of  the  equal  rights  amendment  was  extended  by  House  Joint  Reso- 
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lution  638,  95th  Congress,  2d  session.  It  passed  the  House  on  August  15,  1978,  and  the  Senate  on  Octo- 
ber 6,  1978,  and  was  approved  by  the  President  on  October  20,  1978. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled,  That  notwithstanding  any  provision  of  House  Joint  Resolution  208  of 
the  Ninety-second  Congress,  second  session,  to  the  contrary,  the  article  of  amendment  pro- 
posed  to  the  States  in  such  joint  resolution  shall  be  valid  to  all  intents  and  purposes  as  part 
of  the  Constitution  when  ratified  by  the  legislatures  of  three-fourths  of  the  several  States  not 
later  than  June  30,  1982. 

As  of  the  final  date,  the  amendment  was  ratified  by  only  35  states  and  was  therefore  not  adopted. 

The  amendment  to  provide  for  representation  of  the  District  of  Columbia  in  the  Congress  was  pro- 
posed by  the  95th  Congress.  It  passed  the  House  on  March  2, 1978,  and  the  Senate  on  August  22,  1978. 
It  is  still  pending. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled  (two-thirds  of  each  House  concurring  therein),  That  the  following  article 
is  proposed  as  an  amendment  to  the  Constitution  of  the  United  States,  which  shall  be  valid 
to  ail  intents  and  purposes  as  part  of  tJie  Constitution  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States  within  seven  years  from  the  date  of  its  submission  by  the 
Congress: 


Section  1.  For  purposes  of  representation  in  the  Congress,  election  of  the  President  and 
Vice  President,  and  article  V  of  this  Constitution,  the  District  constituting  the  seat  of  gov- 
ernment of  the  United  States  shall  be  treated  as  though  it  were  a  State. 

Section  2.  The  exercise  of  the  rights  and  powers  conferred  under  this  article  shall  be  by 
the  people  of  the  District  constituting  the  seat  of  government,  and  as  shall  be  provided  by  the 
Congress. 

Section  3.  The  twenty-third  article  of  amendment  to  the  Constitution  of  the  United  States 
is  hereby  repealed. 

Section  4.  This  article  shall  be  inoperative,  unless  it  shall  have  been  ratified  as  an  amend- 
ment to  the  Constitution  by  the  legislatures  of  three-fourths  of  the  several  States  within  sev- 
en years  from  the  date  of  its  submission. 

As  of  June  30,  1984, 16  states  have  ratifed  this  amendment 


Beginning  with  the  proposed  18th  amendment,  Congress  has  customarily  included  a  provision  requiring  ratification  within  7 
years  from  the  time  of  the  submission  to  the  States.  The  Supreme  Court  in  Coleman  v.  Miller,  307  U.S.  433  (1939),  declared  that 
the  question  of  the  reasonableness  of  the  time  within  which  a  sufficient  number  of  States  must  act  is  a  political  question  to  be 
determined  by  the  Congress. 


Article  — 
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Chronology  of  Bicentennial  Dates 

from  the  End  of  the  American  Revolution 

to  the  Ratification  of  the  Bill  of  Rights 


After  the  Continental  Congress  voted  in  favor  of  independence  from  Great  Britain  on  July  2, 
1776,  and  adopted  the  Declaration  of  Independence  on  July  4,  it  took  up  the  proposal  of  Richard 
Henry  Lee  for  a  "plan  of  confederation."  On  July  12,  1776,  a  congressional  committee  presented 
"Articles  of  Confederation  and  Perpetual  Union"  which  the  Congress  debated  for  more  than  a  year. 
The  body  adopted  the  Articles  of  Confederation  on  November  15,  1777,  and  submitted  them  to  the 
thirteen  states  for  ratification,  which  had  to  be  unanimous.  By  March  1,  1781 ,  all  the  states  had 
given  their  assent.  The  Articles  of  Confederation  gave  limited  powers  to  the  federal  government;  im- 
portant decisions  required  a  super-majority  of  nine  states.  Congress  could  declare  war  and  compact 
peace,but  could  not  levy  taxes,  or  regulate  trade  between  the  states  or  between  any  state  and  a  for- 
eign country.  All  amendments  had  to  be  adopted  without  dissenting  votes.  In  1786,  James  Madison 
described  the  Articles  as  "nothing  more  than  a  treaty  of  amity  and  of  alliance  between  independent 
and  sovereign  states.11  As  attempts  to  amend  the  Articles  proved  fruitless,  and  interstate  disputes 
over  commercial  matters  multiplied,  the  weaknesses  of  the  Articles  of  Confederation  as  a  fundamen- 
tal charter  became  apparent.  The  march  toward  a  new  form  of  government  began. 


September  3,  1783:  Articles  of  Peace  ending  hos- 
tilities between  Great  Britain  and  the  United  States 
are  signed  by  Britain  in  Paris. 
November  25,  1783:  British  troops  evacuate  New 
York  City. 


December  23,  1783:  George  Washington  resigns 
his  commission  as  Commander-in-chief  of  Ameri- 
can forces  and  takes  leave  "of  all  the  employments 
of  public  life." 

March  28,  17S5:  MOUNT  VERNON  CONFER- 
ENCE. George  Washington  hosts  a  meeting  at 
Mount  Vernon  of  four  commissioners  from  Mary- 
land and  four  from  Virginia  to  discuss  problems  re- 
lating to  the  navigation  of  the  Chesapeake  Bay  and 
the  Potomac  River.  After  negotiating  agreements, 
the  commissioners  recommend  to  their  respective 
legislatures  that  annual  conferences  be  held  on 
commercial  matters,  and  that  Pennsylvania  be  in- 
vited to  join  Maryland  and  Virginia  to  discuss  link- 
ing the  Chesapeake  and  the  Ohio  River. 
January  16,  1786:  Virginia's  legislature  adopts  a 
statute  for  religious  freedom,  originally  drafted  by 
Thomas  Jefferson  and  introduced  by  James  Madi- 
son. The  measure  protects  Virginia's  citizens 
against  compulsion  to  attend  or  support  any 
church,  and  against  discrimination  based  upon  reli- 
gious belief.  The  law  serves  as  a  model  for  the 
First  Amendment  to  the  United  States  Constitu- 
tion. 

January  21,  1786:  Virginia's  legislature  invites  all 
the  states  to  a  September  meeting  in  Annapolis  to 
discuss  commercial  problems. 


continued  on  page  51 


Sources:  Richard  B.  Morris,  ed.  Encyclopedia  of  American  History  (New  York:  Harper  &  Row, 
1976);  Samuel  Eliot  Morison,  The  Oxford  History  of  the  American  People  (New  York:  Oxford 
University  Press,  1965). 
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From  the  Editor 

The  framers  of  the  Constitution  intended  Congress  to  represent  the 
people's  interests  in  the  national  government.  In  this  issue  of  this 
Constitution,  Michael  J.  Malbin,  a  resident  fellow  at  the  American  En- 
terprise Institute  for  Public  Policy  Research,  describes  how  the  design  of 
Congress  was  intended  to  channel  the  ambitions  of  rppresentatives  so 
that  these  did  not  take  precedence  over  the  interests  of  their  constituents. 
Austin  Ranney,  a  resident  scholar  also  at  the  American  Enterprise  Insti- 
tute, takes  a  look  at  current  proposals  to  alter  the  Constitution,  and 
whether  or  not  Congress  is  representing  the  public  view  by  taking  action 
on  the  changes.  In  the  documents  section,  Charlene  Bickford,  the  editor 
of  the  papers  of  the  First  Federal  Congress,  shows  how  the  first  Congress 
went  about  establishing  itself  as  the  representative  body  in  a  republic. 
Professor  Thomas  Pangle  takes  a  more  general  view  of  the  founders  of 
the  government,  in  an  essay  which  examines  the  framers'  ideas  of  the 
meaning  and  status  of  "virtue"  in  a  republic. 

In  the  first  issue  of  this  Constitution,  we  published  a  Chronology  of 
Bicentennial  Dates.  Our  readers  have  told  us  that  the  Chronology  has 
been  very  useful,  and  so  we  are  reprinting  it.  It  begins  on  the  inside  front 
cover. 

In  this  issue,  we  inaugurate  a  new  feature  in  the  Bicentennial  Gazette — 
descriptions  of  each  of  the  twelve  state  delegations  to  the  Constitutional 
Convention.  We  start  with  Delaware,  the  first  state  to  ratify  the  Constitu- 
tion. We  also  include  a  supplement  to  the  Network  of  Scholars,  published 
in  the  last  issue  of  the  magazine.  uFor  the  Classroom"  features  a  lesson 
designed  by  the  New  Hampshire  Bicentennial  Education  Commission. 

As  ever,  we  look  forward  to  comments  and  suggestions  from  our  read- 
ers. 


4  rxmv* 


Correction: 

In  issue  no.  3,  the  address  given  for  The  Federalist  Newsletter  was  incorrect.  The  editor  is 
Professor  Danny  M.  Adkison  and  he  may  be  contacted  at  the  Department  of  Political  Sci- 
ence, Oklahoma  State  University,  Mathematical  Sciences  519,  Stillwater,  Oklahoma  74078. 
The  editor  regrets  the  error. 
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Framing  a  Congress  to  Channel 
Ambition 

by  MICHAEL  </.  MALBIN 


Debates  over  the  *ole  and  struc- 
ture of  Congress  took  up  well 
over  half  of  the  1787  Constitu- 
tional Convention.  In  fact,  the  con- 
vention probably  owed  its  success 
to  the  way  profound,  divisive  issues 
were  presented  in  the  context  of 
specific  choices  about  institutions 
and  about  representation.  Much  of 
the  credit  goes  to  James  Madison 
and  other  Virginians  who  helped 
draft,  and  then  persuaded  the  re- 
spected Governor  Edmund  Ran- 
dolph to  introduce,  a  series  of  fif- 
teen concrete  resolutions  that  were 
much  more  far-reaching  in  their 
overall  effect  than  they  may  have 
seemed  on  first  appearance. 

The  Convention  began  its  sub- 
stantive work  on  May  30.  For  two 
weeks,  until  June  13,  the  Virginia 
Plan  dominated  the  agenda,  as  dele- 
gates considered  and  amended  its 
proposals  twice  through  clause  by 
clause.  During  these  weeks,  as  his- 
torian Forrest  McDonald  has  said, 
"the  delegates  spoke  and  voted  as  if 
the  question  before  them  were 
what  kind  of  a  national  government 

would  be  created  [But]  the  real 

issue,  throughout,  was  whether 
there  would  be  a  national  govern- 
ment— and  therefore  a  nation — at 
all." 

The  basic  issue  was  not  joined 
directly  until  William  Paterson  of 
New  Jersey  presented  a  set  of  coun- 
terproposals to  the  convention  on 
June  15.  The  New  Jersey  plan 
would  have  "revised,  corrected  and 
enlarged"  the  Articles  by  creating  a 
new  executive  and  judicial  branch 
of  government  and  by  increasing 
Congress's  power.  But  the  Paterson 
plan  sharply  disagreed  with  Virgin- 
ia's on  a  key  feature  of  the  confed- 
eral system.  The  Virginia  plan  pro- 
vided for  a  two-chamber  legislature 
with  each  chamber  allocating  rep- 
resentatives on  the  basis  of  popula- 
tion. The  New  Jersey  plan  main- 
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tained  Congress  as  a  unicameral 
legislature,  as  it  was  under  the  Arti- 
cles of  Confederation,  with  each 
state  having  an  equal  vote.  The  dis- 
pute between  the  two  plans  over 
representation  became  the  core  is- 
sue dividing  delegates  who  wanted 
to  preserve  the  Confederation  from 
those  who  wanted  a  more  national 
government. 

In  his  classic  1913  study  of  the 
convention,  Max  Farrand  wrote: 
It  is  altogether  possible,  if  the 
New  Jersey  plan  had  been  pre- 
sented to  the  convention  at  the 
same  time  as  the  Virginia  plan, 
that  is  on  May  29,  and  if  without 
discussion  a  choice  had  then 
been  made  between  the  two,  that 
the  former  would  have  been  se- 
lected But  in  the  course  of  the 

two  weeks'  discussions,  many  of 
the  delegates  had  become  accus- 
tomed to  what  might  well  have 
appeared  to  them  at  the  outset  as 
somewhat  radical  ideas. 
On  June  19,  the  convention  voted  7 
to  3  (with  one  state  divided)  to 
proceed  with  the  Virginia  plan.  One 
vote  did  not  settle  the  matter,  how- 
ever. Over  the  next  month  the  origi- 
nal supporters  of  the  New  Jersey 
plan  tried  numerous  times  to  rear- 
gue the  basic  issue,  first  by  trying 
unsuccessfully  to  gain  equality  of 
state  representation  in  the  House, 
and  then  finally  by  winning  a  com- 
promise that  tilted  heavily  toward 
the  nationalists,  but  gave  the  states 
equality  in  the  Senate. 

Because  the  representational  is- 
sues dividing  the  New  Jersey  and 
Virginia  plans  were  seen  by  >iie 
delegates  as  being  the  most  crucial 
ones  before  them,  the  convention's 
records  pose  some  problems  for 
understanding  how  the  Framers 
might  have  intended  Congress  to 
perform.  The  primary  question  was: 
"What  should  the  government  rep- 
resent, people  or  states?"  (A  few 
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delegates,  including  Pennsylvania's 
Gouverneuv  Morris  and  South  Caro- 
lina's General  Charles  Pinckney 
wanted  to  add  property  to  the  basic 
two-part  dispute.)  The  question  of 
"what"  is  conceptually  distinct 
from  and  logically  prior  to  the  ques- 
tion of  "how."  How  representatives 
ought  to  behave  can  only  be  deter- 
mined once  you  know  what  they 
are  supposed  to  represent  and  why. 
But  these  concerns  became  thor- 
oughly intertwined  in  the  conven- 
tion and  ratifying  period,  and  so 
they  must  remain  here.  To  under- 
stand how  the  Framers  were  hop- 
ing Congress  would  behave,  we 
must  start  with  more  basic  issues. 
In  so  doing,  we  will  be  able  not  only 
to  learn  about  Congress,  bu';  also  to 
understand  the  role  of  institutions 
more  generally  in  the  thinking  of 
the  Constitution's  Framers. 

Basic  Premises 

Most  of  the  participants  in  the 
1787  Convention,  and  most  Federal- 
ists and  Anti-Federalists  in  tL 
sequent  debate  over  ratifk  .  i, 
had  remarkably  similar  views  aouut 
both  the  bedrock  nature  of  human 
beings  and  the  desired  ends  of  gov- 
ernment. They  agreed,  for  example, 
that  people  are  naturally  selfish 
creatures  whose  equal  and  natural 
rights  derive  from  their  self-inter- 
ested origins.  They  also  agreed  that 
without  civil  society,  people's  natu- 
ral and  equal  rights  to  life,  liberty 
and  the  pursuit  of  happiness  were 
constantly  imperiled.  Finally,  to  use 
the  language  of  the  Declaration  of 
Independence  on  the  purpose  of 
government,  they  agreed  that  "to 
secure  these  rights,  Governments 
are  instituted  among  men,  deriving 
their  just  powers  from  the  consent 
of  the  governed."  In  other  words, 
the  American  debate  of  1787-89  was 
conducted,  as  Herbert  Storing  has 
shown,  among  people  who  agreed 
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both  about  the  unchangeable  start- 
ing point  (human  nature)  and  about 
the  desired  end.  In  both  these  mat- 
ters, the  disagreeing  Americans 
stood  squarely  within  a  common, 
modern,  philosophic  framework. 

If  the  two  contending  sides  of 
1787-89  agreed  about  where  their 
discussion  should  begin  and  end, 
they  disagreed  sharply  about  how 
to  get  from  one  place  to  the  other. 
The  Federalist  and  Anti-Federalist 
agreement  on  the  primacy  of  self- 
interest  led  both  to  be  concerned 
that  people  in  government  might 
use  power  to  serve  their  own  ends 
at  the  expense  of  ordinary  citizens. 
The  first  level  of  protection  against 
this,  for  both  Federalists  and  Anti- 
Federalists,  lay  in  the  people's  abili- 
ty, directly  or  indirectly,  to  choose 
their  own  representatives.  From 
this  point  on,  their  arguments  di- 
verged. 

For  the  Anti-Federalists,  keeping 
the  government  true  to  its  proper 
end  would  require  the  people  to 
maintain  a  vigilant  watch  and  zeal- 
ous control  over  the  actions  of  their 
representatives.  As  presented  in  the 
state  ratifying  conventions,  this 
meant  frequent  elections,  the  ability 
to  instruct  representatives  on  spe- 
cific legislative  issues,  the  ability  to 
recall  representatives  in  mid-term 
and,  most  of  all,  it  meant  legislative 
districts  that  were  small  enough  for 
people  to  know  and  judge  their 
representatives  personally. 

If  districts  are  to  be  kept  small 
then  so  must  the  nation,  or  else  the 
legislature  would  become  so  large 
as  to  be  unwieldy.  But  many — not 
all,  but  many— of  the  Anti-Federal- 
ists had  another,  more  basic,  reason 
for  preferring  small  republics  to 
large  ones.  For  them,  the  preserva- 
tion of  liberty  required  citizens  not 
only  to  be  vigilant  but  also  to  exer- 
cise self-restraint,  to  moderate  their 
self-interest  in  the  name  of  the  gen- 


eral welfare.  These  Anti-Federalists 
also  believed  preserving  freedom 
required  the  government  to  educate 
citizens  to  care  about  the  public 
good,  and  that  such  education  was 
only  possible  in  a  regime  that  was 
small  enough  for  citizens  to  feel 
they  belonged  to  a  common  com- 
munity. 

The  supporters  of  the  Constitu- 
tion rejected  the  Anti-Federalist 
notion  that  zealous  watchfulness, 
even  if  supplemented  by  citizenship 
education,  could  preserve  liberty  in 
a  small  republic.  This  disagreement 
was  central  to  the  Federalists*  ideas 
about  institutions  in  general,  and 
Congress  in  particular. 

Federalists  on  Faction  and  Rep- 
resentation 

The  clearest  statement  of  the 
Federalists*  rejection  of  the  small 
republic  argument  is  in  James  Mad- 
ison s  Federalist  No.  10.  Vigilance  is 
not  enough  to  protect  freedom  in  a 
small  republic,  Madison  argued,  be- 
cause a  vigilantly  self-interested 
majority  could  still  use  its  power  to 
oppress  a  minority.  The  problem, 
Madison  argued,  is  that  human  be- 
ings by  nature  will  have  different 
passions,  opinions  and  interests, 
and  that  groups  of  people  with  simi- 
lar passions,  opinions  and  interests 
will  tend  to  band  together  to  form 
factions  that  will  try  to  take  actions 
that  are  adverse  either  to  the  rights 
of  other  citizens  or  to  the  perma- 
nent and  aggregate  interests  of  the 
community.  The  problem  of  faction, 
Madison  went  on,  could  not  be 
avoided  by  educating  citizens  to  be 
virtuous,  or  to  act  in  the  name  of 
the  common  good.  Even  if  citizens 
could  be  made  to  care  about  the 
common  good,  they  could  not  all  be 
given  the  same  opinions.  Inevitably, 
their  opinions  will  be  colored  by 
their  self-interest,  replacing  fac- 
tions founded  on  low  calculations 
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Alexander  Hamilton,  oil  painting  by  John  Trumbull. 
National  Portrait  Gallery,  Washington,  D.C. 


of  self-interest  with  even  more  dan- 
gerous ones  founded  upon  selfishly 
informed,  uncompromising  righ- 
teousness. 

The  constitutional  solution,  as  is 
well  known,  was  an  extended  or 
large,  commercial  republic  in  which 
factions  would  be  encouraged  to 
multiply.  The  more  factions  there 
were,  the  less  likely  would  it  be  that 
any  one  could  become  a  majority 
and  use  its  position  to  oppress  the 
minority.  From  a  multiplicity  of  fac- 
tions immediately  flows  a  legisla- 
tive process  in  which  legislators 
must  think  of  others'  needs  to 
achieve  their  own  objectives.  If  no 
single  faction  comprises  an  elector- 
al majority  by  itself,  legislative  ma- 
jorities in  a  large  republic  ordinarily 
have  to  be  made  up  of  coalitions  of 
minorities  that  come  together  only 
after  a  process  of  accommodation 
and  compromise.  Factions  that  help 
form  today's  legislative  majority 
will  moderate  their  demands  be- 
cause they  may  be  part  of  tomor- 
row's minority.  For  the  same  rea- 
son, today's  minorities  will  not  feel 
so  frustrated  as  to  think  of  rebel- 
lion, because  they  might  well  help 
form  tomorrow's  majority. 

But  large  republics  do  more  than 
produce  multiple  factions  and  the 
Constitution  provides  for  some- 
thing more  than  a  pluralistic  poli- 
tics of  compromise  and  coalition. 
Large  republics  are  representative 
rather  than  direct  democracies,  and 
representatives  do  not  simply  re- 
flect the  opinions  or  factions  that 
exist  in  the  general  public.  Instead, 
Madison  said  in  No.  10,  the  effect  of 
representation  necessarily  is  to  "re- 
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James  Madison,  engraving  by  David  Edwin. 
National  Portrait  Gallery,  Washington,  D.C. 


fine  and  enlarge  the  public 
views" — sometimes  by  improving 
them,  and  sometimes  by  making 
them  worse.  The  aim  of  the  Consti- 
tution was  to  create  institutions 
that  would  improve  as  they  refined. 

Self-Interest  and  the  Electoral 
Connection 

One  reason  legislators  "refine 
and  enlarge  the  public  views"  is 
that  they,  like  everyone  else,  act 
primarily  from  self-interested  mo- 
tives. Legislators  may  share  some 
of  their  constituents*  interests  and 
passions,  but  they  will  also  have 
some  of  their  own.  The  Framers 
saw  self-interest  as  anything  but  a 
monolithic  passion.  The  fact  is,  as 
they  noted,  that  people  define  their 
interests  differently:  some  want 
wealth,  others  want  small  tokens  of 
honor,  and  a  few  will  be  satisfied 
with  nothing  less  than  lasting  fame. 
(See  Hie  Federalist  Nos.  57,  25  and 
710 

The  danger  of  representative  gov- 
ernment is  that  greedy  legislators 
may  use  the  policy  arena  to  their 
private  advantage  or  that,  more 
rarely  but  more  seriously,  great- 
souled  people  in  search  of  lasting 
fame  may  seek  to  usurp  power  for 
themselves.  The  challenge  to  a  con- 
stitution-writer is  to  create  institu- 
tions within  which  both  great  and 
not-so-great  people  will  be  motivat- 
ed to  satisfy  their  personal  ambi- 
tions by  behaving  in  ways  that  in 
fact  serve  the  public  interest.  Alex- 
ander Hamilton  put  the  issue  this 
way  during  the  New  York  state  rati- 
fying convention  in  a  speech  outlin- 
ing the  dangers  of  mandatory  term 


limits:  "Men  [i.e.,  legislators  forced 
to  retire]  will  pursue  their  interests. 
It  is  as  easy  to  change  human  na- 
ture as  to  oppose  the  strong  current 
of  the  selfish  passions.  A  wise  legis- 
lator [i.e.,  constitution  writer]  will 
gently  divert  the  channel,  and  direct 
it,  if  possible,  to  the  public  good."  A 
great  deal  of  the  dl-^ussion  about 
Congress  in  the  Constitutional  Con- 
vention and,  especially,  in  the  state 
ratification  debates  was  about  how 
the  self-interests  of  legislators 
might  be  channelled  in  just  such  a 
fashion. 

The  point  cap  >-e  seen  in  a  curso- 
ry examinatic  1  the  topics  that 
were  discuss^ ...  Jiven  the  impor- 
tance of  institutions  to  the  Framers, 
it  is  remarkable  how  little  time  they 
spent  talking  about  the  way  Con- 
gress should  be  organized,  a^irt 
from  the  crucial  suffrage  and  appor- 
tionment issues  involved  in  the  ba- 
sic nation-state  dispute.  Except  for 
a  few  details,  the  United  States 
Constitution  is  silent  about  proce- 
dure and  focuses  instead  on  the 
powers  of  Congress  and  the  elec- 
toral relationship  between  constitu- 
ency and  representative. 

We  will  not  spend  much  time  in 
this  article  on  the  powers  of  Con- 
gress. They  are  important  for  defin- 
ing the  scope  of  the  national  gov- 
ernment and  for  providing  each 
branch  of  Congress  with  the  ability 
to  resist  domination  by  another 
branch  of  government  Congressio- 
nal power  also  does  help  channel 
the  ambitions  and  motivations  of 
legislators:  it  is  hard  to  attract  able 
people  to  puny  offices.  But  congres- 
sional power  was  not  discussed  pri- 
marily in  this  context  at  the  conven- 
tion. 

The  relationships  between  legis- 
lators and  their  constituents,  in 
contrast,  had  the  incentives  of 
members  as  their  central  focus. 
This  can  be  seen  in  discussions  in 


both  the  convention  and  the  states 
over  how  large  congressional  dis- 
tricts should  be  and  how  long  sena- 
tors and  representatives  should 
serve.  It  can  also  be  seen  in  state 
ratifying  convention  disputes  over 
whether  constituents  should  be 
able  to  instruct  members  of  Con- 
gress how  to  vote  on  specific  legis- 
lative issues,  whether  voters  should 
be  able  to  recall  members  in  mid- 
term and,  finally,  whether  the  Con- 
stitution should  provide  for  manda- 
tory rotation  in  office  by  limiting 
the  number  of  consecutive  terms  a 
member  may  serve. 

Size  of  Congressional  Districts 
The  Constitutional  Convention 
placed  no  upper  limit  on  the  size  of 
congressional  districts,  but  did  stip- 
ulate that  they  should  be  no  small- 
er, after  each  census,  than  an  aver- 
age of  30,000  people  per  district, 
with  each  state  having  at  least  one. 
The  Anti-Federalists  objected  that 
there  was  no  telling  how  large  dis- 
tricts might  become  in  the  future 
and,  in  any  case,  30,000  was  too 
large  a  district  to  permit  effective 
representation.  (After  the  1980  cen- 
sus, congressional  districts  aver- 
aged about  500,000  inhabitants.) 

The  Anti-Federalist  position  rest- 
ed on  three  different  concerns. 
First,  they  argued  that  a  legislature 
with  so  few  representatives,  and 
such  large  districts,  could  not  possi- 
bly contain  members  who  would 
have  the  detailed  knowledge  of  lo- 
cal conditions  necessary  to  assure 
representation  of  the  country's  full 
multiplicity  of  interests.  "Our  feder- 
al representatives,"  said  Virginia's 
George  Mason,  in  his  state's  ratify- 
ing convention,  "must  be  unac- 
quainted with  the  situation  of  their 
constituents.  Sixty-five  members 
cannot  possibly  know  the  situation 
and  circumstances  of  all  the  inhab- 
itants of  this  immense  continent." 
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Even  more  serious,  from  the 
Anti-Federalist  perspective,  was  the 
fact  that  the  people  would  not 
know  their  own  representatives 
personally.  "The  number  of  the 
H<  t  of  Representatives  [is]  too 
srr/v'V'  said  John  Smilie  in  the 
Pennsylvania  ratifying  convention. 
"They  will  not  have  the  confidence 
of  the  people,  because  the  people 
will  not  be  known  by  them  as  to 
their  characters.1' 

Finally,  a  large  number  of  Anti- 
Federalists  mentioned  that  large 
districts  would  result  in  an  aristo- 
cratic legislature.  People  advancing 
this  argument  included  Mason,  Smi- 
lie, Patrick  Henry  of  Virginia,  the 
anonymous  Pennsylvania  pamphle- 
teer Centinel,  "Hampden"  (proba- 
bly William  Findley)  in  the  Pitts- 
burgh Gazette,  John  Lansing  of 
New  York  and,  especially,  New 
York's  Melancton  Smith,  who  ar- 
gued that  large  districts  would  ex- 
clude "middling  yeomen"  from 
Congress  and  favor  what  he  called 
the  "natural  aristocracy,"  among 
whom  he  included  the  learned  and 
able  as  well  as  the  well-born  and 
nouveau  riche. 

The  Anti-Federalists'  concerns 
about  "aristocracy"  reflected  their 
view  of  representation.  The  Letters 
from  a  Federal  Farmer  (authorship 
disputed,  usually  attributed  to  Rich- 
ard Henry  Lee)  put  the  point  this 
way; 

A  full  and  equal  representation  is 
that  which  possesses  the  same 
interests,  feelings,  opinions,  and 
views  the  people  themselves 
would  were  they  all  assembled-a 
fair  representation,  therefore, 
should  be  so  regulated  that  every 
order  of  men  in  the  community, 
according  to  the  common  course 
of  elections,  can  have  a  share  in 
it. 

Thus,  for  the  Federal  Farmer,  the 
reason  for  having  a  legislature  that 
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mirrored  the  elec  tor  a  te  was  to 
make  sure  it  would  reflect  the  elec- 
torate's "opinions  and  views."  Since 
it  would  be  impossible  to  have  a 
legislature  for  the  whole  nation  that 
would  be  large  enough  to  satisfy 
these  requirements  without  becom- 
ing absurdly  unwieldy,  the  Federal 
Farmer  concluded  that  "the  idea  of 
one  consolidated  whole,  on  free 
principles,  is  ill-founded." 

The  Federalists  rejected  ther?  ar- 
guments in  all  of  their  parts.  Liberty 
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was  not  well  secured,  they  main- 
tained, by  a  legislature  that  simply 
reflected  the  electorate's  opinions 
"and  views — particularly  not  if  the 
electorate  were  the  relatively  undif- 
ferentiated one  of  a  small  republic. 
The  Framers  wanted  a  leglislature 
that  would  also  be  free  to  exercise 
reason  to  overcome  transient  pas- 
sions that  may  overwhelm  public 
opinion. 

Reason  presumes  knowledge,  of 
course.  The  Federalists  generally 
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accepted  the  criticism  that  large 
districts  would  mean  representa- 
tives who  were  less  aware  of  local 
details.  They  denied,  however,  that 
this  would  be  important  for  federal 
legislation.  As  one  anonymous  Con- 
necticut pamphleteer  put  it: 
The  federal  legislature  can  take 
cognizance  only  of  national  ques- 
tions and  interests,  which  in  their 
very  nature  are  general,  and  for 
this  purpose  five  or  ten  honest 
and  wise  men  chosen  from  each 
state,  men  who  have  had  previ- 
ous experience  in  state  legisla- 
tion, will  be  more  competent 
than  an  hundred. 
Neither  did  the  Federalists  be- 
lieve that  a  "fair  representation" 
required  a  legislature  that  mirrored 
the  social  composition  of  the  citi- 
zenry. "The  idea  of  an  actual  repre- 
sentation of  all  classes  of  the  peo- 
ple by  persons  of  each  class  is 
altogether  visionary,"  wrote  Hamil- 
ton in  The  Federalist  No.  35.  More 
importantly,  the  Federalists  flatly 
rejected  the  notion  that  rewarding 
ability  is  "aristocratic"  (today's 
code  word  would  be  "elitist.")  Per- 
mitting the  voters  to  choose  those 
who  were  best  able  to  serve  was 
just  the  opposite,  in  their  view, 
from  a  conventional  aristocracy 
that  rewards  people  without  regard 
to  ability.  If  rewarding  merit  meant 
creating  a  "natural  aristocracy"  of 
people  who  would  rise  to  promi- 
nence through  careers  in  public  ser- 
vice, so  much  the  better.  The  whole 
point  of  the  Framers'  concern  with 
ambition  was  to  find  a  way  to  en- 
courage its  healthy  forms  and  at- 
tach it  to  serving  the  Constitution. 

The  discussion  of  aristocracy  still 
fails  to  reach  the  heart  of  the  Fram- 
ers' response.  The  Anti-Federalist 
concerns  about  the  size  of  legisla- 
tive districts  began,  the  Framers 
thought,  from  the  wrong  end  of  the 
problem.  The  place  to  begin  was 
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with  the  purpose  of  the  govern- 
ment's democratic  branch,  not  with 
its  size  or  structure.  The  Framers 
saw  the  legislature  as  a  forum  with- 
in which  elected  representatives  ac- 
countable to  different  local  constit- 
uencies could  deliberate  together — 
ideally  about  what  would  be  good 
for  the  nation,  but  at  least  about 
what  compromises  would  be  need- 
ed to  forge  mgjority  legislative  co- 
alitions from  a  multifactional  con- 
stituency base. 

The  legislature  was  not  supposed 
to  be  a  place  in  which  a  multiplicity 
of  interests  simply  came  together 
and  clashed.  Peaceful  resolution 
consistent  with  the  protection  of 
libe*  ty  presupposed  deliberation — 
informed,  direct  discussion  among 
the  elected  members.  For  this  rea- 
son, the  Framers'  discussions  about 
legislative  structure  put  the  require- 
ments of  deliberation  first.  The 
House  had  to  be  large  enough  to 
insure  "free  consultation  and  dis- 
cussion," but  not  so  large  as  to 
produce  the  "confusion  and  intem- 
perence  of  a  multitude"  {The  Feder- 
alist No.  55).  How  large  would  be 
too  large  ii  their  eyes  is  something 
we  do  not  know.  The  Federalist 
confidently  predicted  a  House  with 
400  members.  But  at  some  point, 
too  large  a  legislature  would  pro- 
duce the  form  of  democractic  con- 
trol without  the  content.  (They 
would  have  said  the  same  thing 
about  direct  initiatives  and  referen- 
dums.)  The  actual  result  would  be 
demagogic  leadership  by  a  few,  "In 
all  very  numerous  assemblies," 
Madison  continued  in  Tlie  Federal- 
ist No.  55,  "passion  never  fails  to 
wrest  the  sceptre  from  reason.  Had 
every  Athenian  citizen  been  a  Soc- 
rates, every  Athenian  assembly 
would  still  have  been  a  mob." 

Thus,  the  Framers'  concern  with 
the  legislature's  size  reflected  their 
desire  to  promote  celiberation,  and 


that  desire  in  turn  grew  out  of  a 
markedly  different  view  of  repre- 
sentation than  the  one  put  forward 
by  Anti-Federalists.  But  controlling 
the  size  of  Congress  can  only,  at 
best,  make  deliberation  possible.  It 
cannot  by  itself  make  self-interest- 
ed, ambitious  legislators,  who  owe 
their  jobs  to  their  constituents, 
want  to  resist  their  own  constitu- 
ents' momentary  passions.  To  ad- 
dress that  issue,  we  must  turn  to 
the  length  of  the  congressional 
term,  recall  and  mandatory  rota- 
tion. 

Length  of  Terms 

The  Anti-Federalists,  in  keeping 
with  their  general  view  that  legisla- 
tors should  be  checked  closely  by 
the  people,  thought  democratic 
principles  should  require  House 
members  to  face  reelection  every 
year.  Elbridge  G  erry  expressed 
what  later  became  a  widely-shared 
Anti-Federalist  opinion  when  he  up- 
held "annual  Elections  as  the  only 
defense  of  the  people  against  tyran- 
ny," during  the  Constitutional  Con- 
vention. At  the  time,  Gerry  was 
opposing  a  three-year  term.  After  a 
compromise  of  two  years  was 
reached,  the  conventions^  debate 
on  this  point  cooled  off.  Neverthe- 
less, the  desire  for  one-year  terms 
continued  to  surface  in  many  states 
during  the  ratification  period. 

Three  different  arguments  were 
advanced  against  one-year  terms.  In 
at  least  four  different  state  ratifying 
conventions,  Federalist  speakers 
said  people  would  need  at  least  two 
years  to  become  sufficiently  knowl- 
edgeable to  deliberate  intelligently 
about  national  legislation.  Mary- 
land's Daniel  of  St.  Thomas  Jenifer 
also  opposed  annual  elections  in 
the  Constitutional  Convention  be- 
cause they  "made  the  best  men 
unwilling  to  engage  in  so  precari- 
ous a  service,"  a  view  echoed  by 
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Anti-Federalists  wanted  to  keep 
legislators  closely  tied  to  their 
constituents;  Federalists  wanted 
some  degree  of  legislative  inde- 
pendence to  permit  a  nationally 
focused  process  of  deliberation. 


many  others. 

But  the  third  and  most  important 
argument  was  that  it  would  take 
more  than  a  year,  according  to  fu- 
ture House  Speaker  Thomas  Sedg- 
wick of  Massachusetts  at  his  state's 
ratifying  convention,  for  a  repre- 
sentative to  "divest  himself  of  local 
concerns."  If  elections  were  held 
too  frequently,  James  Madison  said 
in  the  Constitutional  Convention, 
"none  of  those  who  wished  to  be 
reelected  would  remain  at  the  seat 
of  Government."  By  staying  in  the 
capital  instead  of  constantly  return- 
ing home,  members  might  be  led  to 
think  about  national  issues  from  at 
least  somewhat  of  a  national  van- 
tage point.  Two-year  terms  were 
not  meant  to  divorce  members 
from  their  constituents*  immediate, 
local  concerns,  as  the  Anti-Federal- 
ists charged.  But  they  were  intend- 
ed to  give  members  time  to  live 
near,  talk  to  and  work  with  their 
colleagues  and  thus  broaden  the 
perspectives  they  brought  with 
them  from  home. 

Everything  just  said  about  two- 
year  House  terms  applies  even 
more  forcefully  to  the  Senate's  six- 
year  term.  The  Senate  is  often  por- 
trayed in  popular  writings  as  if  it 
were  intended  to  be  a  collection  of 
quasi-ambassadors  from  the  states- 
the  true  heir  to  the  Congress  of  the 
Articles  of  Confederation.  This 
view  is  superficially  plausible.  Arti- 
cle I  does  give  states  equal  repre- 
sentation in  the  Senate,  senators 
were  elected  by  state  legislatures,  a 
few  people  in  the  convention  did 
speak  of  senators  as  the  guardians 
of  states'  interests,  and  many  more 
spoke  in  these  terms  decades  later, 
after  slavery  became  the  overriding 
political  issue. 

But  the  dominant  view  of  the 
Senate  at  the  convention  focused 
on  national,  not  state  interests.  One 
good  clue  comes  from  the  impor- 
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tant  but  often  overlooked  fact  that 
senators  vote  as  individuals:  in  the 
Congress  of  1774-89  and  in  the  Con- 
stitutional Convention,  votes  were 
cast  by  state,  with  each  delegation 
having  one  vote.  Another  clue 
comes  from  the  debate  over  paying 
senators  from  the  national  instead 
of  the  several  state  treasuries.  But 
the  clearest  statements  came  when 
the  convention  considered  the 
length  of  Senate  terms. 

The  Senate,  as  everybody  knows, 
was  expected  to  have  the  will  to 
resist  temporary  fits  of  popular  pas- 
sion that  sweep  over  the  House. 
Two-year  terms  might  help  House 
members  gain  somewhat  of  a  na- 
tional perspective  for  their  deliber- 
ations, but  electoral  uncertainty 
was  expected  to  keep  them  tied 
closely  to  the  people's  immediate 
desires.  Longer  terms,  to  use  Gover- 
nor Edmund  Randolph's  words  at 
the  convention,  would  give  sena- 
tors the  f irmn  ess  to  res  ist  the 
House's  "democratic  licentious- 
ness." They  would  do  so  by  giving 
senators  a  purely  self-interested 
reason  for  avoiding  a  simply  short- 
term  view:  at  any  given  moment,  as 
the  provision  was  finally  worked 
out,  one-third  of  the  Senate  would 
be  held  accountable  for  its  deci- 
sions not  in  one  or  two  years  but  in 
five  or  six,  after  the  decisions  had 
been  in  effect  for  a  while. 

Recall  and  Rotation 

The  value  of  six-year  Senate  and 
two-year  House  terms  would  be 
lost,  however,  if  members  could  be 
recalled  in  the  twiddle  of  their  terms 
or  barred  from  running  for  reelec- 
tion. The  original  Virginia  plan  for 
the  Constitution  followed  the  Arti- 
cles of  Confederation  (Article  V)  by 
including  rotation  and  recall  provi- 
sions for  the  House  (but  not  for  the 
Senate).  These  were  dropped  later 
in  the  convention  without  contro- 
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versy,  but  many  Anti-Federalists 
tried  to  revive  the  ideas  during  the 
state  ratifying  debates.  The  argu- 
ment in  the  ratifying  conventions 
over  recalling  members  in  mid-term 
went  over  ground  that  should  be 
familiar  by  now:  Anti-Federalists 
wanted  to  keep  legislators  closely 
tied  to  their  constituents;  Federal- 
ists wanted  some  degree  of  legisla- 
tive independence  to  permit  a  na- 
tionally focused  process  of 
deliberation. 

In  contrast  with  the  recall  debate, 
rotation  raised  some  new  issues 
that  are  important  for  understand- 
ing legislative  self-interest  and  am- 
bition. "Rotation  is  an  absurd  spe- 
cies of  ostracism,"  said  Robert 
Livingston  in  the  New  York  state 
ratifying  convention.  "It  takes  away 
ihe  strongest  stimulus  to  public  vir- 
tue— the  hopes  of  honors  and  re- 
wards." If  the  legislator's  self-inter- 
est, or  love  of  honor,  is  the  source 
of  his  or  her  public  virtue,  how 
would  a  legislator  faced  with  a  term 
limitation  react?  Richard  Harrison 
predicted  in  the  New  York  ratifying 
convention  that  most  would  simply 
become  lazy,  unambitious  and 
"regardless  of  the  public  opinion." 
But  Alexander  Hamilton  warned 
the  same  convention  that  without  a 
constitutional  outlet  for  their  ambi- 
tion, many  legislators  would  greedi- 
ly use  their  office  to  line  their  pock- 
ets, while  the  most  ambitious, 
feeling  thwarted,  might  well  think 
seriously  of  usurping  power  for 
themselves,  or  otherwise  undermin- 
ing the  Constitution. 

The  way  the  Constitution's  sup- 
porters talked  about  mandatory 
term  limits  helps  clear  up  an  impor- 
tant misconception  about  how  they 
viewed  political  careers.  A  number 
of  people  today  seem  to  yearn  nos- 
talgically for  the  "good  old  days," 
when  members  of  Congress  were 
political  amateurs.  These  people 
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seem  to  want — and  to  think  the 
Constitution's  Framers  wanted — 
members  of  Congress  to  be  men  or 
women  of  the  people  who  would 
see  their  legislative  service  as  brief 
interruptions  in  a  basically  private 
career.  It  is  true  that  most  of  the 
Framers  expected  the  normal  con- 
gressional career  to  be  short.  They 
expected  that  large  numbers  of  sit- 
ting members  would  be  defeated 
for  reelection,  and  that  others 
would  find  travel  and  life  away 
from  home  unattractive.  But  what- 
ever the  Framers  may  have  expect- 
ed, they  also  wanted  to  encourage 
able  politicians  to  satisfy  their  am- 
bitions through  careers  in  public 
service.  That  is  why  mandatory  ro- 
tation was  such  an  anathema  to 
them. 

Ambition  and  the  National  Per- 
spective 

The  issue  of  rotation  shows  that 
the  Constitution's  supporters  be- 
lieved a  successful  government 
must  provide  outlets  for,  and  e^en 
encourage,  political  ambition.  But 
what  made  the  Framers  think  legis- 
lators would  satisfy  their  ambition 
in  a  useful  way?  Specifically,  since 
the  people  are  the  source  of  all 
honors  and  rewards  in  a  democra- 
cy, what  made  them  think  ambi- 
tious legislators  ever  would  be  will- 
ing to  act  in  the  name  of  the 
national  long-term  good,  instead  of 
the  immediate  gratification  of  their 
own  constituents? 

There  are  three  answers  to  these 
questions.  First,  by  lengthening 
House  and,  especially,  Senate 
terms,  the  Constitution  gives  repre- 
sentatives a  good  reason  to  worry 
about  the  long-range  implications 
of  their  policy  choices. 

Second,  by  getting  members  of 
Congress  to  live  in  the  Capital  for  a 
substantial  portion  of  every  two- 
year  period,  the  Framers  tried  to 
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put  them  in  a  setting  where  they 
would  be  concerned  about  their 
reputations  in  the  eyes  of  their  col- 
leagues as  well  as  about  the  imme- 
diate opinions  of  their  constituents. 
Along  these  lines,  it  is  worth  noting 
that  the  members  of  the  First  Con- 
gress, many  of  whom  attended  the 
Constitutional  Convention,  appar- 
ently expected  congressional  lead- 
ership on  individual  issues  to  be 
based  not  on  formal  positions — the 
early  congresses  were  relatively  un- 
differentiated bodies  formally — but 
on  a  member's  ability  to  lead  de- 
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bate  and  persuade  his  colleagues  of 
his  point  of  view. 

Finally,  no  position  in  the  govern- 
ment set  up  by  the  1787  Constitu- 
tion was  elected  directly  by  the 
people  except  that  of  repre- 
sentative. To  become  a  senator, 
president,  judge  or  cabinet  officer,  a 
politician  had  to  gain  the  respect 
and  support  of  other  practicing  pol- 
iticians. And  in  the  case  of  the 
presidency — unlike  today's  situa- 
tion with  its  primary-dominated 
nomination  system — there  was  no 
way  to  attain  the  country's  highest 
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office  without  the  support  of  a  na- 
tional cross-section  of  political 
leaders.  The  legislator  who  wanted 
to  "move  up",  in  other  words, 
would  simply  have  to  broaden  his 
vision  beyond  the  immediate  con- 
stituency to  gain  the  respect  of  his 
colleagues. 

The  Framers'  Argument  as  a 
Model  for  Contemporary  Un- 
derstanding 

We  can  distill  the  Federalist  argu- 
ment still  further.  Because  people 
are  by  nature  selfish,  it  would  be 
foolhardy  to  rely  either  on  watch- 
fulness or  virtue  for  the  protection 
of  liberty.  Therefore,  institutions 
must  be  created  that  will  supply 
people  with  self-interested  reasons 
for  acting  in  the  public  interest. 
Private  vice  does  not  equal  public 
virtue,  in  the  Framers*  argument. 
Rather,  private  interest  is  a  given, 
and  properly  shaped  institutions 
can  encourage — not  guarantee,  but 
encourage — private  interest  to  seek 
satisfaction  through  behavior  that 
will  benefit  the  public. 

Among  the  many  kinds  of  institu- 
tional features  the  Framers  might 
have  considered  for  mediating  the 
role  of  self-interest,  two  were  given 
prominence.  One  was  not  discussed 
in  this  article:  the  checks  and  bal- 
ances that  make  the  branches  of 
government  powerful  enough  to 
protect  themselves,  and  important 
enough  to  make  capable  office- 
holders want  to  serve  in  them.  The 
other  set  related  to  constituencies, 
election,  reelection  and  advancing 
from  one  office  to  the  next.  By 
focusing  on  these  two  kinds  of  fea- 
tures, while  remaining  largely  silent 
about  others,  the  Framers  seemed 
to  be  saying  these  were  the  most 
crucial.  Internal  structures  and  pro- 
cedures were  less  important  and 
therefore  perhaps  not  worthy  of 
being  in  the  Constitution  for  that 
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reason  alone.  They  also  were  seen, 
at  least  to  some  extent,  as  being 
derivative:  internal  structures  and 
procedures  would,  after  all,  be  de- 
vised by  legislators  whose  charac- 
ters and  interests  would  be  shaped 
by  the  incentives  the  Constitution 
did  address. 

The  contemporary  Congress  is 
vi;ry  different  from  the  Congress  of 
1789.  The  most  important  changes 
of  the  past  two  centuries  are  well 
known:  the  growth  of  the  govern- 
ment's and,  with  it,  of  Congress's 
agenda,  the  increased  legislative 
power  of  the  president,  the  direct 
election  of  senators,  the  growth  in 
the  importance  of  incumbency  in 
House  elections,  the  revolution  in 
communications  technology,  and 
the  highly  differentiated  organiza- 
tion of  the  House  and  Senate  along 
both  party  and  committee  lines.  But 
despite  all  of  this  change,  the  argu- 
ments of  1787-89  contain  an  under- 
lying logical  structure  that  still 
seems  useful  for  organizing  one's 
thought  about  Congress. 

Many  of  Congress's  internal  insti- 
tutional changes  over  the  past  two 
centuries  were  brought  about  di- 
rectly or  indirectly  because  of  prior 
changes  in  the  two  kinds  of  features 
the  Framers  had  identified  as  cru- 
cial. The  committee  system,  for  ex- 
ample, originally  grew  out  of  Con- 
gress's desire  to  assert  its 
independence  of  the  executive 
branch.  The  roles  that  members 
have  been  willing  to  let  committee 
and  party  leaders  play  within  Con- 
gress at  different  times  have  related 
directly  to  the  members'  changing 
views  about  their  own  reelection 
and  career  objectives. 

Over  the  years,  the  Congress  has 
departed  from  many  of  the  Fram- 
ers' specific  intentions.  Direct  elec- 
tion, for  example,  has  produced  a 
very  different  Senate  from  the  one 
originally  envisioned.  The  reelec- 
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tion  rate  for  House  incumbents  is 
much  higher  than  originally  expect- 
ed and  reflects  a  changed  relation- 
ship between  constituent  and  rep- 
resentative. The  growth  of  the 
government  and  of  the  legislative 
agenda  has  substantially  reduced 
the  opportunity  for  deliberation  by 
the  full  membership  of  either  the 
House  or  Senate,  as  committees 
and  their  staff's  perform  tasks  mem- 
bers once  did  themselves  in  the 
Committee  of  the  Whole.  So,  even 
though  the  Framer's  model  for  un- 
derstanding incentives  and  results 
seems  to  remain  useful,  the  con- 
temporary Congress  does  not,  in 
many  ways,  live  up  to  their  original 
expectations. 

Before  we  become  completely 
negative,  however,  we  should  rec- 
ognize that  at  least  some  of  the 
Framers'  more  important  objec- 
tives have  been  met.  The  Framers 
"  /anted  to  be  sure  that  members  of 
Congress-in  the  face  of  inevitable 
pressures  from  their  constituen- 
cies-would have  some  incentive  for 
taking  unpleasant,  but  needed  ac- 
tions. That  the  specific  incentives 
have  changed  should  be  obvious. 
That  members  have  not  always  tak- 
en unpleasant  actions  is  clear,  and 
no  surprise.  What  is  more  remark- 
able in  a  democracy  is  how  often 
the  members  have  done  so.  That  is 
no  small  matter.  Congress  remains 
by  far  the  world's  most  important 
national  legislature;  the  regime  and 
its  fundamentally  free  character 
have  endured.  These  two  facts, 
though  not  cause  and  effect,  seem 
incontrovertably  related. 
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What  Constitutional  Changes  Do  Americans 
Want? 

by  AUSTIN  RANNEY 


lthough  some  forums  looked 
seriously  at  the  heritage  of 
nerican  Independence,  many 
of  the  activities  inspired  by  the  1976 
Bicentenary  of  the  American  Revo- 
lution fitted  Webster's  definition  of 
"celebrations":  they  "held  up  for 
public  acclaim"  and  "demonstrated 
satisfaction  by  festivities."  There 
were  no  conferences,  articles,  or 
books  asking  whether  American  in- 
dependence has  been  a  good  thing, 
or  whether  it  fits  the  conditions  of 
the  twentieth  century,  or  whether 
we  should  rejoin  the  British  Crown. 

In  sharp  contrast,  many  of  the 
activities  now  being  generated  by 
the  approaching  Bicentenary  of  the 
Constitution  are  cerebrations. 
Scholarly  undertakings,  such  as 
Project  '87  and  the  American  Enter- 
prise Institute's  Study  of  the  Consti- 
tution, are  holding  conferences  and 
producing  books  and  articles  (such 
as  this)  asking  how  and  why  the 
constitutional  system  of  today  dif- 
fers from  the  system  designed  in 
1787.  In  addition,  a  number  of  more 
activist  groups,  such  as  the  Com- 
mittee on  the  Constitutional  System 
co-chaired  by  Lloyd  Cutler  and 
Douglas  Dillon,  are  considering 
what  changes  need  to  be  made  in 
the  Constitution  to  make  it  better 
able  to  cope  with  today's  problems. 
And  at  least  eleven  proposals  for 
amending  the  Constitution,  ranging 
from  equal  rights  for  women  to  a 
mandatory  balanced  federal  bud- 
get, are  now  at  various  levels  on  the 
nation's  agenda.  Indeed,  the  bal- 
anced budget  amendment  needs 
the  support  of  only  two  more  state 
legislatures  to  require  Congress  to 
call  the  first  national  constitutional 
convention  since  1787.  Accordingly, 
while  we  may  commit  some  sins  in 
observing  the  Constitution's  Bicen- 
tenary, they  are  not  likely  to  include 
smugness  or  mindlessness. 
Most  of  the  current  cerebrations 
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focus  on  what  constitutional 
changes  should  be  made,  and  pay 
little  or  no  heed  to  how  much  popu- 
lar support  particular  proposals  are 
likely  to  attract.  Such  a  focus  seems 
entirely  appropriate  for  scholars 
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who  wish  only  to  describe,  analyze, 
and  explain  the  existing  constitu- 
tional system.  But  scholars  and  oth- 
er citizens  who  wish  to  change  their 
system  cannot  escape  consider- 
ations of  how  much  popular  sup- 
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port  their  proposals  have  now  and 
how  much  more  can  be  mobilized. 
This  article  is  intended  to  be  a 
modest  contribution  to  discussions 
of  constitutional  change  by  review- 
ing some  relevant  data  from  public 
opinion  polls;  for,  with  all  the  perils 
of  biased  questions,  skewed  an- 
swers, and  misleading  interpreta- 
tions that  bedevil  the  polls,  they 
still  provide  the  best  evidence  we 
have  on  how  our  mass  publics  feel 
about  proposals  for  changes  in  the 
Constitution. 

A  first  glance  at  the  poll  data 
quickly  shows  that  survey  respon- 
dents are  receptive  to  some  propos- 
als for  constitutional  change,  divid- 
ed on  others,  and  resistant  to  still 
others.  Hence  it  seems  useful  to 
proceed  by  identifying  the  main 
types  of  current  proposals  and  see- 
ing what  the  polls  reveal  about  the 
level  of  popular  support  for  each. 

Proposals  to  Institute  Substan- 
tive Policies 

Some  of  the  most  prominent  cur- 
rent proposals  for  constitutional 
amendments  do  not  seek  funda- 
mental changes  in  the  structure  of 
government  or  the  processes  by 
which  public  policy  is  made.  Rath- 
er, they  attempt  to  change  certain 
policies  made  by  the  president,  the 
Congress,  and/or  the  courts;  or  they 
seek  to  institute  policies  that  those 
policymakers  are  unwilling  to 
adopt.  Until  recently  the  Equal 
Rights  Amendment  received  far 
more  attention  than  any  other  in 
this  category,  and  the  polls  have 
shown  consistently  that  about  two- 
thirds  of  the  public  approve  the 
amendment.  However,  after  its  pas- 
sage by  Congress  in  1972,  its  propo- 
nents were  unable  to  persuade  the 
legislatures  of  three-fourths  of  the 
states  to  ratify  it,  falling  short  by 
three  states.  Since  the  most  recent 
ratification  deadline  expired  in 
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1982,  one  effort  to  get  Congress  to 
re-propose  it  has  failed,  and  it  has 
recently  received  less  attention 
from  the  national  news  media. 

It  has  been  replaced  on  center 
stage  by  the  balanced  budget 
amendment.  By  July  of  1984  the 
legislatures  of  thirty-two  states — 
just  two  fewer  than  the  two -thirds 
required  by  the  Constitution— have 
submitted  petitions  to  Congress  re- 
questing that  a  constitutional  con- 
vention be  held  to  propose  an 
amendment  requiring  the  federal 
government  to  adopt  balanced  bud- 
gets except  in  times  of  national 
emergencies.  It  is  too  early  to  say 
whether  two  more  states  will  join 
the  petitioners,  or  whether  the 
courts  will  regard  the  petitions  al- 
ready submitted  as  binding  on  Con- 
gress (many  of  them  differ  from  the 
others  in  one  respect  or  another), 
or  whether  Congress  will  respond 
by  calling  a  convention  or  by  sub- 
mitting its  own  amendment  to  the 
states,  or  whether  thirty-eight 
states  would  ratify  such  an  amend- 
ment however  proposed.  Be  that  as 
it  may,  it  is  clear  that  the  general 
idea  has  strong  public  support:  for 
example,  a  1983  Gallup  poll  showed 
71  percent  in  favor  and  only  21 
percent  opposed,  and  other  polls 
have  produced  similar  results. 

Another  amendment  in  this  cate- 
gory that  has  aroused  strong  pas- 
sions is  the  proposal,  which  has  a 
number  of  variants,  to  reverse  a 
Supreme  Court  ruling  by  allowing 
states  to  hold  organized  prayers,  on 
public  school  property  during 
school  hours,  for  children  attending 
public  schools.  (Perhaps  we  should 
note  in  passing  that  Herbert  Stein, 
the  well-known  economist,  has  pro- 
posed that  the  two  amendments  be 
consolidated  into,  one  providing 
that  all  school  children  be  required 
to  pray  for  a  balanced  budget.)  This 
general  idea  also  has  strong  public 
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support:  an  NBC/AP  poll  in  1982 
showed  72  percent  in  favor  of  "al- 
lowing organized  prayers  in  public 
schools"  and  28  percent  opposed. 
However,  in  1984  a  proposed 
amendment  to  that  end  received 
the  support  of  only  56  senators,  11 
short  of  the  necessary  two-thirds 
majority,  and  for  the  moment  the 
proposal  is  dormant  (as  is  a  related 
proposal  to  allow  "silent  prayers" 
during  school  hours). 

Another  well-publicized  amend- 
ment intended  to  reverse  a  Su- 
preme Court  decision  is  one  that 
would  prohibit,  or  allow  the  states 
to  prohibit,  abortions  except  when 
necessary  to  save  the  mother's  life. 
This  is  the  only  one  of  the  amend- 


ments strongly  supported  by  con- 
servative and  Moral  Majority  lead- 
ers that  is  opposed  by  the  general 
public:  a  Louis  Harris  poll  in  1982 
showed  33  percent  in  favor  and  61 
percent  opposed.  Moreover,  per- 
haps in  keeping  with  this  sentiment, 
an  amendment  recommended  by 
the  Senate  Judiciary  Committee  in 
1984  failed  to  win  the  necessary 
two-thirds  majority  from  the  whole 
chamber. 

Proposals  to  Increase  Direct 
Popular  Control  of  Government 

In  their  capacity  as  scholars  if 
not  as  citizens,  most  historians,  po- 
litical scientists,  and  legal  scholars 
are  li^ly  to  be  more  interested  in 
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the  pending  proposals  to  change 
one  aspect  or  another  of  the  Consti- 
tutions  decision-making  processes. 
One  group  includes  proposals  that 
seek  to  increase  direct  popular  con- 
trol of  the  national  government  in 
various  ways.  One  of  the  most  fa- 
miliar items  in  this  category  is  the 
perennial  proposal  to  abolish  the 
electoral  college  and  institute  di- 
rect popular  election  of  the  presi- 
dent. A  1981  Louis  Harris  poll 
showed  77  percent  in  favor  of  such 
an  amendment  and  21  percent  op- 
posed. Yet  when  such  a  proposal, 
strongly  backed  by  President  Jim- 
my Carter,  was  voted  on  by  the 
Senate  in  1979,  it  was  supported  by 
only  51  senators — well  short  of  the 
number  needed  to  submit  it  to  the 
states. 

A  number  of  amendments  are 
also  being  proposed  to  "democra- 
tize" the  presidential  nominating 
process,  although  none  has  yet  got- 
ten past  the  committee  stage  in 
Congress.  Several  proposed  amend- 
ments would  replace  the  present 
gaggle  of  state  presidential  prima- 
ries, caucuses,  and  conventions 
with  a  series  of  regional  primaries. 
A  recent  Gallup  poll  reported  66 
percent  in  favor  of  such  a  change 
and  24  percent  opposed.  Another 
proposal  would  go  even  farther  by 
mandating  that  both  parties  choose 
their  presidential  nominees  in  one- 
day  national  primaries.  This  pro- 
posal has  received  less  attention 
recently,  but  a  1980  Gallup  poll 
showed  66  percent  in  favor  and  24 
percent  opposed. 

Perhaps  the  most  radical  of  the 
"democratizing"  amendments  is 
one  proposed  by  former  senator 
James  Abourezk  and  representa- 
tives Guy  Vander  Jagt  and  James 
Jones  in  1977  to  establish  legisla- 
tion by  popular  initiative  on  the 
national  level  comparable  to  the 
systems  now  operating  in  many  of 
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the  states.  Their  amendment  failed 
to  get  out  of  committee  in  either 
chamber,  but  a  Gallup  poll  at  the 
time  showed  57  percent  in  favor 
and  21  percent  opposed. 

One  other  proposal  that  might  be 
placed  in  this  category  is  the 
amendment  to  give  the  District  of 
Columbia  two  senators  and  at  least 
one  representative,  all  with  full  vot- 
ing rights,  in  Congress.  This  propos- 
al received  the  necessary  two- 
thirds  approval  by  both  houses  of 
Congress  in  1978,  but  by  July  1084  it 
had  been  ratified  by  only  sixteen 
states;  it  requires  twenty-two  more 
by  the  end  of  August  1985.  I  have 
been  unable  to  find  a  national  pub- 
lic poll  on  the  proposal,  but  the 
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leaders  of  the  "D.C.  voting  rights" 
movement  have  apparently  given 
up  on  it  and  have  shifted  their  ef- 
forts to  getting  the  District  admit- 
ted to  the  union  as  a  full-fledged 
state. 

Proposals  to  Make  Government 
Less  Political  and/or  More  Effi- 
cient 

While  not  uninterested  in  many 
of  the  proposals  for  constitutional 
change  in  the  first  two  categories, 
scholars  have  generally  conferred, 
lectured,  and  written  considerably 
more  about  proposals  in  a  third 
category — those  that  seek,  in  one 
way  or  another,  to  overcome  thf 
fragmentation  of  power,  internal 
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antagonisms,  and  weakness  of  lead- 
ership they  see  in  our  constitutional 
structure  so  as  to  make  it  capable 
of  developing,  adopting,  and  imple- 
menting truly  coherent  and  consis- 
tent policies.  These  proposals,  in 
turn,  c^n  be  divided  into  four  main 
subgroups: 

1.  By  Limiting  Tenure  in  Office. 
A  number  of  people  believe  that 
one  of  the  worst  aspects  of  our 
present  constitutional  system  is  the 
fact  that  the  terms  of  some  or  all  of 
our  national  elected  officials  are  so 
short  that  they  are  forced  to  spend 
most  of  their  time  and  energies  in 
office  on  running  for  reelection  and 
thus  have  too  little  time  to  develop 
and  work  for  long-range  programs. 
Accordingly,  one  much-discussed 
proposal,  advocated  by  former 
president  Jimmy  Carter  among  oth- 
ers, would  change  the  president's 
term  of  office  from  four  years  to  six 
and  make  him  ineligible  for  reelec- 
tion. The  public,  however,  is  appar- 
ently torn  between  the  desire  to 
have  a  president  "above  politics" 
and  the  desire  to  have  a  president 
they  can  turn  out  of  office  in  less 
than  six  years  if  they  do  not  like 
him:  A  1982  Gallup  poll  showed  49 
percent  m  favor  of  the  single  six- 
year  term  and  47  percent  opposed. 

They  are  less  divided  about  pro- 
posals for  limiting  the  terms  of 
members  of  Congress:  a  1982  Gal- 
lup poll  showed  61  percent  in  favor 
and  32  percent  opposed  to  an 
amendment  to  limit  both  represen- 
tatives and  senators  to  a  total  of 
twelve  years  in  office. 

2.  By  Giving  the  President  an 
Item-Veto  over  Appropriations.  De- 
spite the  reformed  congressional 
budgetary  process  adopted  in  the 
mid-1970s,  the  polls  show  that  most 
people  blame  Congress  more  than 
the  president  for  the  soaring  expen- 
ditures and  deficits  of  recent  years. 
It  is  therefore  not  surprising  that  a 
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proposed  amendment  to  give  the 
president  the  power  to  veto  individ- 
ual items  in  appropriations  bills — a 
power  now  enjoyed  by  the  gover- 
nors of  fo  rty-four  states — was 
shown  by  a  1983  Gallup  poll  to  be 
approved  by  67  percent  and  op- 
posed by  25  percent. 

3.  By  Bridging  the  Separation  of 
Powers.  A  number  of  eminent  re- 
formers believe  that  the  greatest 
deficiency  in  our  constitutional  sys- 
tem is  the  separation  of  powers 
between  the  president  and  Con- 
gress and  the  consequent  endemic 
discord  in  their  dealings  with  each 
other.  Few  reformers  propose  to 
remedy  this  congenital  incapacity 
by  the  root-and-branch  substitution 
of  a  British-style  parliamentary  sys- 
tem, but  many  advocate  the  con- 
struction of  a  series  of  bridges 
between  the  two  branches  compa- 
rable to  those  in  Westminster.  For 
example,  some  urge  that  cabinet 
members  be  given  seats  and  voices 
in  Congress.  Others  propose  that 
the  president  be  required  to  choose 
cabinet  members  from  among 
members  of  Congress.  Still  others 
advocate  giving  the  president  the 
power  to  dissolve  Congress  and  call 
a  new  election  whenever  necessary 
to  break  a  deadlock. 

It  would  be  illuminating  to  know 
how  ordinary  Americans  feel  about 
the  specific  proposals  and  about 
the  general  idea  of  substituting  Brit- 
ish-style concentration  of  powers 
for  our  traditional  separation  of 
powers.  Unfortunatley,  I  am  unable 
to  find  recent  polls  that  bear  direct- 
ly on  these  questions,  but  perhaps 
public  attitudes  on  the  fourth  sub- 
group of  proposals  can  cast  at  least 
some  indirect  light  on  whether 
Americans  want  a  more  coherent 
and  disciplined  constitutional  sys- 
tem. 

4.  By  Establishing  Responsible 
Party  Government.  Ever  since  the 


1870s  a  succession  of  distinguished 
American  writers — Woodrow  Wil- 
son, Frank  Goodnow,  E.  E. 
Schattschneider,  David  Broder,  and 
James  MacGregor  Burns,  among 
others — have  argued  that  America 
badly  needs  a  more  effective  and 
responsible  governing  system,  one 
that  is  capable  of  developing  and 
carrying  out  coherent  programs  of 
public  policy  and  accepting  the  re- 
sponsibility for  the  programs'  con- 
sequences. Most  of  them  have 
agreed  that  formally  replacing  our 
presidential  system  with  some  ver- 
sion of  the  Westminster  model  is 
not  only  politically  impossible  but 
institutionally  unnecessary.  They 
say  that  we  can  get  the  same  results 
much  more  easily  by  developing 
outside  the  written  Constitution  a 
system  of  "responsible  party  gov- 
ernment." That  system  has  three 
basic  requirements:  First,  after  each 
election  one  parly  must  be  in  con- 
trol of  both  the  presidency  and  the 
Congress.  Second,  all  the  meyority 
party's  members  in  both  branches 
must  act  together  cohesively  on  all 
policy  matters.  And  third,  at  each 
election  the  governing  party  must 
be  held  fully  responsible,  as  a  party 
and  not  as  a  collection  of  indepen- 
dent officeholders,  for  how  well  or 
badly  the  party  has  exercised  its 
stewardship.  With  such  responsible 
parties,  these  writers  say,  we  can 
achieve  truly  coherent  and  demo- 
cratic government  without  chang- 
ing a  word  of  the  written  Constitu- 
tion. 

How  do  the  American  people  feel 
about  responsible  party  govern- 
ment? I  have  been  able  to  find  only 
one  piece  of  direct  evidence  from 
the  public  opinion  polls,  and  the 
circumstances  in  which  the  ques- 
tions were  asked  are  worth  recall- 
ing. As  the  1976  election  ap- 
proached, the  United  States  had 
had  divide*  oarty  control  of  the 
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national  government  (a  president  of 
one  party  and  a  Congress  con- 
trolled by  the  other)  for  sixteen  of 
the  thirty  years  since  World  War  II. 
The  Louis  Harris  organization  want- 
ed to  know  whether  the  public 
thought  that,  aside  from  the  individ- 
ual merits  of  Gerald  Ford  and  Jim- 
my Carter,  it  would  be  good  to  have 
both  the  presidency  and  the  Con- 


gress controlled  by  the  same  party. 
So  they  asked  their  respondents  a 
question  bearing  directly  upon  the 
first  condition  of  responsible  party 
government — one-party  control: 
In  general,  do  you  think  it  is 
better  for  the  country  to  have 
Congress  under  the  control  of 
one  party  and  the  White  House 
under  the  control  of  another  par- 


ty so  that  there  is  a  way  for  each 
to  k^ep  the  other  under  control, 
or  do  you  think  it  is  better  to 
have  the  Congress  and  the  White 
House  under  the  control  of  the 
same  political  party  so  that  the 
business  of  the  federal  govern- 
ment can  be  done  more  effective- 
ly? 

They  asked  the  question  in  Au- 


3ri«sft  Parliament  buf&^s.  Library  of  Congress. 


9 

ERLC 


248 


17 


There  is  considerably  more  resist- 
ance to  constitutional  change  in 
the  Congress  than  in  the  general 
public. 


gust  and  again  in  November  after 
the  election.  On  both  occasions  the 
respondents  divided  almost  evenly: 

August  November 
Favor  divided       40%  39% 
control 

Favor  same-         38  45 

party  control 
Not  sure  22  16 

Harris  reported  that  those  who  pre- 
ferred same-party  control  gave  as 
reasons,  "Real  problems  of  the 
country  will  be  neglected  in  the 
stalemate  that  takes  place  betweon 
the  White  House  and  Congress"; 
and  "real  reforms  to  make  the  fed- 
eral government  more  efficient 
won't  be  enacted."  Respondents  fa- 
voring divided  control  commented, 
"It's  a  good  way  to  be  sure  that  one 
party  can't  get  away  with  corrup- 
tion and  misuse  of  power  in  office"; 
and  "the  growth  of  big  government 
and  big  federal  spending  can  be 
prevented  better." 

The  voters'  choices  in  national 
elections  since  World  War  II  pro- 
vide additional  evidence.  From 
1946  to  1982  there  were  a  total  of 
nineteen  congressional  elections 
and  therefore  nineteen  opportuni 
ties  to  choose  Congresses  cos- 
trolled  by  the  president's  party. 
Only  nine  produced  same-party 
control  of  both  houses  of  Congress 
and  the  White  House.  So  it  seems 
that  divided  party  control,  not 
same-party  control,  has  been  the 
more  normal  situation  in  American 
government. 

This  state  of  affairs  is  possible,  of 
course,  only  if  a  good  many  voters 
regularly  split  their  tickets,  and  that 
is  just  what  they  have  done.  Survey 
evidence  shows  that  in  the  1^960 
election  only  35  percent  of  the  vot- 
ers voted  split  tickets,  but  in  1964 
the  proportion  rose  to  57  percent, 
in  1968  it  was  66  percent,  and  in 
1972  it  was  67  percent.  I  estimate 
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that  the  level  remained  at  about 
two-thirds  in  the  1976  and  1980 
presidential  elections.  Evidently, 
then,  achieving  same-party  control 
of  the  national  government's  three 
elective  agencies  is  not  highly  val- 
ued by  well  over  half  of  the  Ameri- 
can electorate. 

Conclusion 

Neither  the  polling  nor  the  voti-  . •;. 
data  provide  conclusive  ev:;\ 
about  what  kinds  of  constitutional 
change  Americans  want,  but  the 
survey  answers  are  suggestive.  For 
example,  it  is  clear  that  survey  re- 
spondents are  considerably  more 
receptive  than  members  of  Con- 
gress to  constitutional  change.  We 
have  reviewed  eleven  proposed 
constitutional  amendments  th  at 
have  recently  been  introduced  in 
Congress.  Substantial  msyorities  of 
the  general  public  have  favored 
nine  of  the  eleven  (ERA,  balanced 
budgets,  school  prayers,  direct  elec- 
tion of  presidents,  regional  presi- 
dential primaries,  a  national  presi- 
dential primary,  national  initiative, 
limiting  terms  of  senators  and  rep- 
resentatives, and  presidential  item 
veto).  Popular  majorities  have  re- 
jected only  one  proposal  (outlaw- 
ing abortions),  and  respondents 
were  evenly  divided  on  another  (a 
single  six-year  presidential  term). 
By  contrast,  Congress  has  sent  only 
one  of  these  proposals  (ERA)  to  the 
states  for  ratification;  it  has  given 
two  others  less  than  the  necessary 
two-thirds  mEyorities;  and  it  has 
taken  no  action  on  the  others.  On 
this  showing,  then,  there  is  consid- 
erably more  resistance  to  constitu- 
tional change  in  the  Congress  than 
in  the  general  public. 

Be  that  as  it  may,  is  there  any 
common  theme  underlying  the 
changes  survey  respondents  favor 
and  reject?  I  believe  there  is.  They 
approve  proposals  to  jequire  a  bal- 


anced  federal  budget  and  to  give 
the  president  the  power  to  veto 
individual  items  in  appropriations 
bills,  both  of  which  are  intended  to 
restrain  federal  spending.  They  ap- 
prove leaving  it  up  to  each  state  and 
locality  to  decide  for  itself  whether 
it  wishes  to  have  school  prayers. 
They  disapprove  a  federally-im- 
posed ban  on  abortions,  evidently 
referring  to  leave  the  matter  to 
private  decision. 

They  also  approve  a  number  of 
proposals  to  give  the  people  more 
direct  power  over  national  public 
officials,  by  direct  nomination  and 
election  of  the  president,  by  limit- 
ing congressmen's  tenure  in  office, 
and  by  giving  the  people  the  power 
to  bypass  Congress  and  legislate  by 
popular  initiative. 

These  proposals  are  all  intended 
to  limit  the  reach  and  power  of  the 
national  government  in  one  way  or 
another.  It  should  not  surprise  us 
that  survey  respondents  favor 
them,  for  they  are  entirely  in  keep- 
ing with  what  the  polls  have  been 
telling  us  is  the  prevailing  popular 
mood  since  the  late  1960s.  It  re- 
mains to  be  seen  whether  that 
mood  will  persist  and,  if  so,  wheth- 
er it  will  become  strong  enough  tc 
overcome  the  continuing  reluc- 
tance of  Congress  to  make  very 
many  or  very  drastic  constitutional 
changes  of  any  kind.  And  that,  in 
turn,  will  determine  whether  the 
United  States  will  celebrate  the  bi- 
centenary of  the  Philadelphia  con- 
vention mainly  by  celebrating  and 
cerebrating  about  the  Constitution 
or  by  changing  it. 
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Federalists  and  the  Idea  of  "Virtue 

by  THOMAS  L.  PANGLE 


The  appeal  to  "virtue,"  as  an 
essential  foundation  of  a  sound 
republic,  was  of  no  small  im- 
portance in  the  thought  of  the 
Founding  Fathers.  This  appeal  rep- 
resented a  continuation,  in  some 
measure,  of  a  very  olr*  /adition  of 
republican  reliance  on  virtue,  a  tra- 
dition stemming  from  the  theory 
and  practice  of  Greco-Roman  antiq- 
uity. Yet,  at  the  same  time,  the 
Founders'  political  thought  was  de- 
cisively influenced  by  a  radically 
new  conception  of  human  nature 
drawn  from  modern  political  phi- 
losophers like  Montesquieu,  Locke, 
ilume,  and  (more  indirectly)  Machi- 
avelli;  and  this  new  conception  en- 
tailed a  dramatic  transformation  in 
the  meaning  and  status  of  virtue  in 
life.  To  understand  what  the  most 
insightful  of  the  Founding  Fathers 
saw  as  the  future  meaning  of  moral- 
ity in  America,  we  need  to  try  to 
rethink  for  ourselves  this  complex 
and  momentus  combination  of  old 
and  new. 

In  our  time,  talk  about  "virtue" 
tends  to  have  a  rather  archaic,  even 
a  priggish  ring.  Such  was  not  the 
case  among  ordinary  Americans  in 
the  Founding  period.  And  the  lead- 
ing or  most  sophisticated  Framers, 
while  not  given  to  moralizing,  did, 
on  weighty  occasions,  stress  the 
new  constitution's  dependence  on 
special  moral  qualities  in  both  lead- 
ers and  citizens.  The  Federalist  es- 
says (to  take  the  most  notable  ex- 
ample) begin  their  defense  of  the 
new  constitution  by  reminding 
readers  of  the  virtues  displayed 
during  the  Revolution:  fraternity, 
and  a  valiant  capacity  for  self-sacri- 
fice in  the  name  of  liberties  con- 
ceived as  "sacred."  The  same  work 
moves  to  its  conclusion  with  Hamil- 
ton declaring  that  "the  only  solid 
basis  of  all  our  rights"  is  "public 
opinion,  and  the  general  spirit  of 
the  people  and  the  government" 
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(Hie  Federalist  No.  84). 

Madison  spoke  in  a  similar  vein 
when  he  rose  on  June  20,  1788r  to 
defend  the  new  constitution  in  the 
debates  st  the  Virginia  ratifying 
convention:  "I  go  on  this  great  re- 
publican principle,  that  the  people 
will  have  virtue  and  intelligence  to 
select  men  of  virtue  and  wisdom.  Is 
there  no  virtue  among  us?  To  sup- 
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pose  that  any  form  of  government 
will  secure  liberty  or  happiness 
without  any  virtue  in  the  people  is  a 
chimerical  idea."  Ten  days  earlier, 
in  the  same  debates,  John  Marshall 
spoke  of  "certain  fundamental  prin- 
ciples, from  which  a  free  people 
ought  never  to  depart."  These  in- 
cluded "the  favorite  maxims  of  de- 
mocracy: a  strict  observance  of  jus- 
tice and  public  faith,  and  a  steady 
adherence  to  virtue." 
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Such  appeals  to  "favorite  maxims 
of  democracy"  evoke  the  well- 
known  legacy  of  classical  republi- 
canism, a  legacy  seen  as  well  in  the 
pen-name  the  authors  of  Hie  Feder- 
alist chose:  "Publius"  (a  name  in- 
tended to  recall  Plutarch's  biogra- 
phy of  the  heroic  founder  of  the 
Roman  Republic,  Publius  Valerius 
Publicola).  Evocations  of  this  kind 
were  a  salient  feature  of  the  rhetori- 
cal lan  i  cape  during  the  founding 
debates,  and  they  had  a  resonance 
that  was  more  than  merely  orna- 
mental. This  becomes  especially 
clear  if  one  looks  beyond  Tfie  Fed- 
eralist to  the  lesser  pamphlets  and 
journal  articles  which  supported 
ratification. 

The  Attack  on  the  Classical  Her- 
itage 

Still,  the  most  thoughtful  of  the 
Federalists  temper  their  expres- 
sions of  respect  for  the  classics 
v/ith  sharp  criticisms  and  a  proud 
assertion  of  radical  innovation.  At 
the  very  outset  of  Hie  Federalist, 
the  new  "Publius"  lends  his  support 
to  the  idea  that  "it  seems  to  have 
been  reserved  to  the  peoj of  this 
country  ...  to  decide  the  important 
question,  whether  societies  of  men 
are  really  capable  or  not  of  estab- 
lishing good  government  from  re- 
flection and  choice."  He  thus  fore- 
shadows the  view  he  will  later  state 
more  emphatically,  that  nothing  ac- 
complished by  the  ancients  can  be 
said  to  have  resolved  the  question: 
"It  is  impossible  to  read  the  history 
of  the  petty  republics  of  Greece  and 
Italy  without  feeling  sensations  of 
disgust  and  horror"  (The  Federalist 
No.  9).  As  The  Federalist  essays 
proceed,  they  elaborate  an  attack 
on  the  spirit  and  practice  of  classi- 
cal republicanism  that  comes  r  re 
and  more  to  the  fore  and  grows  in 
intensity  and  precision. 
In  the  eyes  of  the  new  Publius, 
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the  classics*  emphasis  on  virtue  and 
heroism  went  together  with  an  un- 
fortunate zeal  for  direct  self-gov- 
ernment in  small,  tightly-packed  ur- 
ban societies.  The  diminutive  size 
of  these  ancient  republics  left  them 
prey  to  the  unceasing  danger  of 
foreign  invasion,  while  their  fierce 
and  jealous  sense  of  independence 
rendered  them  incapable  of  con- 
certed defense,  and  prone  to  fratri- 
cidal strife.  Thus  exposed,  they  nat- 
urally tended  to  transform  their 
citizens  into  soldiers,  their  cities 
into  armed  camps;  but  instead  of 
achieving  security  by  such  mea- 
sures, they  spawned  in  themselves 
imperialistic  capacities  and  long- 
ings. This  militarism  was  a  principal 
source  of  the  pressure  towards  ho- 
mogeneity that  exerted  itself  relent- 
lessly on  domestic  politics  within 


the  classical  republic;  other 
sources,  however,  had  an  even 
greater  significance.  Chief  among 
these  was  the  attempt  to  stifle  the 
internecine  factions  that  were  en- 
demic to  the  small  republic  by  im- 
buing all  citizens  with  similar 
tastes,  opinions,  and  property  hold- 
ings. This  effort  inevitably  failed, 
because  the  natural  diversity  of 
men  cannot  be  removed  or  over- 
come for  long.  What  resulted  from 
the  doomed  attempt,  in  practice, 
was  either  the  tyrannizing  of  the 
many  by  a  few  or,  much  more  fre- 
quently, the  tyranny  of  the  major- 
ity— led  by  some  "heroic"  or  much 
admired  dictator-demagogue.  The 
tempestuous,  imprudent,  and  petty 
politics  of  such  republics  endan- 
gered the  security  and  property  of 
every  minority  and,  indeed,  every 


individual  (The  Federalist  Nos.  6- 
10,  18,  38). 

The  Classical  Conception  of 
Virtue 

This  trenchant  criticism — a  criti- 
cism repeated,  in  abbreviated  form, 
by  Jefferson  in  his  attack  on  the 
Roman  Republic  in  Notes  on  the 
State  of  Virginia,  Query  13,  end- 
all  but  compels  the  thoughtful  read- 
er to  turn  back  to  the  classical 
historians  and  political  theorists  in 
order  to  see  more  clearly  just  what 
the  alternative  notion  of  republi- 
canism is  against  which  the  Ameri- 
can version  defines  itself.  In  follow- 
ing this  path,  we  soon  see  that  the 
new  Publius's  characterization  of 
the  classics  is  correct  in  one  mas- 
sive respect.  In  contract  to  the 
American  Founders,  classical  re- 
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Hie  classical  virtues  are  those  rarely  realized  qualities  of  character  by 
which  human  beings  express  in  a  haimonious,  rational  way  their  nahi- 
ral  pn^-^s. 


publicanism  placed  much  less 
weight  on  the  need  to  secure  indi- 
viduals and  their  "rights"— rights  to 
private  and  family  security,  to  prop- 
erty, and  to  the  "pursuit  of  happi- 
ness" as  each  person  sees  fit.  Again, 
both  versions  of  republicanism 
praise  political  rights,  or  self-gov- 
ernment;   but    the  American 
Founders  tend  to  honor  political 
participation  less  as  an  end  and 
more  as  an  essential  means  to  the 
protection  of  pre-political,  personal 
rights  or  claims.  Nevertheless,  it 
does  not  follow  that  the  classical 
tradition  pursued  political  power 
and  glory  with  such  lack  of  qualifi- 
cations and  restraint  as  one  might 
suppose  from  what  Jefferson  and 
T7ie  Federalist  say. 

The  fact  is  that  the  classics  were 
prone  to  view  the  nobility  of  repub- 
lican self-government  in  a  rather 
different  light  from  that  in  which 
Publius  sees  it.  What  Publius  re- 
gards as  a  foolish  and  ultimately 
tyrannical  attempt  to  homogenize 
the  citizenry  in  order  to  prevent 
faction,  the  classics  tended  to  con- 
ceive as  the  necessary  prerequisite 
to  cultivating  a  sense  of  brother- 
hood-which  they  saw  as  a  natural 
and  positive,  even  capital,  political 
good  in  its  own  right.  Yet  the  clas- 
sics assigned  to  both  fraternity  and 
political  liberty  a  rank  below  that  of 
virtue. 

The  classical  understanding  of 
virtue  begins  by  giving  full  weight 
to  the  fact  that  the  goals  of  politics 
which  first  come  to  sight  as  lending 
dignity  to  men  are  freedom  for 
one's  own  people,  and  rule  over 
others;  but  the  classics  contend 
that  the  very  experience  of  liberty, 
and  empire,  reveals  that  these  shin- 
dig objects  of  ambition  collapse 
into  negative  self-assertion  and  vul- 
gar prestige  unless  they  are  given 
more  precise  definition  and  limita- 
tion in  terms  of  the  virtues  or  aspi- 
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ration  to  the  virtues. 

The  virtues  are  those  rarely  real- 
ized qualities  of  character  by  which 
human  beings  express  in  a  harmo- 
nious, rational  way  their  natural 
passions;  the  four  "cardinal"  virtues 
are  courage  (the  capacity  to  face 
fear  of  death  on  the  battlefield), 
moderation  (the  proper  subordina- 
tion of  sensual  appetite  and  plea- 
sure), justice  (reverence  for  law, 
unselfish   sharing,  public-spirited 
service  to  the  community),  and 
practical  wisdom  in  taking  supervi- 
sory or  paternal  care  of  inferiors. 
These  character  traits  are  valued  in 
part  because  of  their  effectiveness 
in  promoting  the  safety,  prosperity, 
and  freedom  of  society;  but  accord- 
ing to  the  classics  these  virtues 
cannot  continue  to  exist  once  they 
are  esteemed  merely  as  "good" 
(useful):  they  are  truly,  they  exist 
truly,  only  when  they  are  treasured 
as  "noble"  nr  beautiful — as  ends  in 
themselves,  as  the  purposes  of  life. 
The  virtues,  then,  and  virtuous  men, 
cannot  be  adequately  understood 
as  instruments  for  liberty  or  for  the 
release  from  danger  and  necessity; 
on  the  contrary,  liberty,  as  some- 
thing of  inherent  worth,  only  makes 
sense  in  the  final  analysis  when  it  is 
seen  as  a  means  to,  as  an  opportuni- 
ty for  the  expression  of,  the  virtues 
and  virtuous  men. 

It  thus  transpires  that  for  the 
classics  the  excellences  of  the  gr.oti 
citizen  or  statesman  bulk  large  in, 
but  do  not  exhaust,  the  excdkw.es 
to  which  a  healthy  society  is  <frdt* 
cated.  Incorporating  but  <  ttteaak^ 
beyond  the  "political"  or  ":/vk  ' 
virtues  are  the  "moral''  virtue^ 
which  include  such  mart?  gtdvate 
excellences  as  generosity,  wit, 
truthful  conversation  fKer'«!&?  £>, 
and,  at  the  peak,  the  mlslteeVja 
virtues  and  the  contemplative  Ife 
through  which  the  fullest  s;  U-  r^ 
sciousness  is  attained.  The  latter 
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necessarily  involves  piety  or  at  any 
rate  the  ceaseless  meditation  on  the 
challenge  of  piety,  whether  by  way 
of  scripture  or  the  songs  of  inspired 
poets. 

The  American  Reordering  of 
Priorities 

Once  we  have  caught  even  a 
fleeting  glimpse  of  what  classical 
republicanism,  in  its  pristine  form, 
meant  by  "virtue,"  we  begin  to  real- 
ize the  extent  to  which  there  lies  at 
the  heart  of  the  American  version 
of  republicanism  a  new  conception 
of  both  the  nature  and  the  status  of 
virtue.  For  the  authors  of  The  Fed- 
eralist, as  for  Jefferson,  virtue- 
when  or  insofar  as  it  emerges  in 
public  life— represents  at  most  an 
important  instrument  for  security, 
liberty,  and  fame.  Jefferson  and 
Publius  could  have  reversed,  in 
this  way,  the  rank-ordering  of  virtue 
and  liberty  or  self-government  with- 
out endorsing,  simultaneously,  a 
change  in  the  meaning  of  both.  Let 
us  consider  first  the  change  in  the 
meaning  of  self-government. 

The  New,  Egalitarian  Basis  of 
'Legitimate  Government' 

For  the  classical  tradition,  self- 
government  aspires  to  be  a  vehicle 
for  the  practice,  and  a  means  to  the 
promotion,  of  the  moral  virtues.  It 
follows  that  the  clearest  title  to 
participate  in  government  belongs 
to  those  who  demonstrate  the  most 
virtue  or  the  most  potential  for  vir- 
tus- or  the  greatest  concern  for  vir- 
feifl:  republics  properly  tend  away 
$nm  democracy  and  toward  aris- 
tocracy. True  aristocrats  ought  not 
to  spftv  the  people  in  the  sense  of 
vbiyihg  them,  but  ought  rather  to 
zxw  ai  guiding  them  toward  a  better 
way  of  kJc.  Ji  m-v  well  be  that  in 
most  &<-hvA  ....  ions  prudence 
-counsel*  {he  most  virtuous  to  settle 
>'or  a  tegine  in  which  they  share 
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It  is  enlightened  and  sober  self-in- 
terest, more  than  a  reveren  ce  for 
die  sanctity  of  tradition,  that 
Piiblius  counts  on  to  sustain  the 
citizenry's  respect  for  the  laiv. 


power  with  others  and  ratify  their 
authority  by  gaining  the  consent  of 
the.'  governed.  Allowing  the  majority 
a  significant  voice  in  government 
may  be  one  important  instrument 
of  popular  moral  education;  requir- 
ing rulers  to  gain  the  consent  of  the 
ruled  is  a  mighty  bulwark  against 
tyranny  and  can  in  some  circum- 
stances contribute  to  the  wiser  se- 
lection of  those  most  suited  to  rule. 
Nonetheless,  the  classical  histori- 
ans and  philosophers  refuse  to  con- 
cede that  popular  consent  is  the 
sole  or  even  the  preeminent  source 
of  legitimate  political  authority. 

The  authors  of  Tlie  Federalist 
assert,  on  the  contrary,  that  "the 
people  are  the  only  legitimate  foun- 
tain of  power"  {T)ie  Federalist  No. 
49).  What  is  more,  the  "genius  of 
republican  liberty"  (as  Publius  un- 
derstands it)  demands  that  govern- 
ment be  "strictly"  republican— i.e., 
"a  government  which  derives  all  its 
powers  directly  or  indirectly  from 
the  great  body  of  the  people,  and  is 
administered  by  persons  holding 
their  offices  during  pleasure  for  a 
limited  period,  or  during  good  be- 
havior" [The  Federalist  Nos.  37, 
39).  Since,  for  Tlie  Federalist,  virtue 
is  no  longer  a  raison  d'etre  of  the 
political  order,  it  ceases  to  bestow 
on  its  possessors  a  primary  or  indis- 
putable title  to  rule.  Men  of  out- 
sending  quality  gain  authority  only 
d  .ivatively,  by  winning  the  con- 
sent of  the  people— which  they  ac- 
complish by  demonstrating  their  ef- 
ficacy   in    promoting  popular 
liberties.  If  virtue,  in  the  classical 
sense,  must  be  modified  or  compro- 
mised in  order  to  perform  this  task, 
then  so  be  it.  Once  in  positions  of 
authority,  even  rulers  who  are  virtu- 
ous are  supposed  to  govern  as  the 
servants,  the  "representatives,"  in 
the  strict  sense,  of  the  people. 

In  the  people's  implicit  or  explicit 
act  of  consenting  to  the  Social 


Compact,  all  members  of  the  peo- 
ple are  to  be  understood  and  treat- 
ed as  equals — no  matter  how  un- 
equal they  may  be  in  intelligence, 
experience,  morals,  and  taste.  For 
these  latter  qualities  are  of  lower 
rank,  politically  speaking,  then  the 
rights,  liberties,  and  capacities  for 
informed  consent  which  all  sane 
adults  are  held  to  share  equally. 
This  basic,  radical  egalitarianism  of 
The  Federalist  is  explicitly  and  di- 
rectly derived  from  the  "fundamen- 
tal principles  of  the  Revolution" 
(The  Federalist  No.  39),  e.g.,  Jeffer- 
son's Declaration  of  Independence 
(Nos.  40,  48,  49);  in  the  latter,  there 
is  to  be  found  hardly  any  mention 
of  virtue,  but  instead  a  ringing  proc- 
lamation of  the  equality  of  man  in 
the  most  important  political  re- 
spect, in  respect  to  basic  liberties 
or  rights. 

It  is  true  that  this  equality  of  men 
in  the  most  fundamental  respect 
does  not  translate  into  an  unquali- 
fied equality  in  the  political  proc- 
ess. After  a  people  has  been  estab- 
lished by  unanimous  consent,  or 
after  each  adult  has  accepted  or 
refused  the  right  to  emigrate  and 
has  therefore  signalled  such  con- 
sent, the  choice  of  a  form  of  govern- 
ment and  of  representatives  de- 
volves not  on  all,  but  only  on  "the 
great  body  of  the  people.  All  are 
understood  to  have  consented  to 
limitations  on  the  right  to  vote 
which  can  plausibly  be  said  to  help 
insure  the  sensible  representation 
of  each.  Thus  the  mentally  incom- 
petent, convicted  criminals,  citizens 
who  fail  to  register,  pay  their  taxes, 
or  meet  certain  minimal  education 
and  property  qualifications,  chil- 
dren, and  adult  dependents  (includ- 
ing especially  women)  were  gener- 
ally held,  at  the  time  of  the 
Founding,  to  be  reasonably  disen- 
franchised by  their  imputed  con- 
sent. The  precise  determination  of 
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eligibility  to  vote  is  a  matter  of 
prudent  policy  as  well  as  natural 
right,  and  it  is  left  by  the  Constitu- 
tion to  the  state  governments.  Yet 
as  regards  the  status  of  blacks  in 
the  southern  states  (free  blacks 
were  voting  citizens  in  northern 
states  at  the  time  of  ratification), 
the  authors  of  The  Federalist  can- 
not refrain  from  indicating  their  re- 
vulsion at  the  compromise  with 
principle  they  have  had  to  make  in 
order  to  win  the  consent  of  the 
white  mgyority  in  the  south.  They 
label  black  slavery  a  "barbarous" 
and  "unnatural"  practice,  inflicted 
on  "unfortunates"  who  can  and 
must  be  regarded  even  by  slave- 
holders as  "moral  persons,  not  as 
mere  articles  of  property."  (The 
Constitution  itself  never  refers  to 
the  blacks  as  slaves,  but  always  as 
persons— as  Frederick  Douglass 
was  later  to  stress.)  "It  is  admitted," 
Publius  gravely  declares,  "that  if 
the  laws  were  to  restore  the  rights 
which  have  been  taken  away,  the 
Negroes  could  no  longer  be  refused 
an  equal  share  of  representation 
With  the  other  inhabitants"  (The 
Federalist  No.  54). 

The  New  Moaning  of  Virtue 

Regarding  the  new  content  of  vir- 
tue or  the  virtues,  one  may  circum- 
scribe Publius's  departure  from  the 
classical  tradition  by  saying  that  in 
The  Federalist's  in  Jefferson's 
writings — the  image  of  statesman- 
ship and  citizenship  has  been  disen- 
cumbered (or  disemboweled)  of 
much  of  the  military  spirit,  aristo- 
cractic  pride,  reverence  and  aus- 
tere self-restraint  exhibited  by  Plu- 
tarch's heroes  and  citizens  or  by 
Aristotle's  gentlemen.  The  old  car- 
dinal virtues  are  not  jettisoned,  but 
they  are  infused  with  a  new  spirit 
and  expressed  in  a  new  practice. 
The  authors  of  The  Federriu-t  re- 
main almost  totally  silent  about 
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awe  for  the  divine,  and  respect  for 
the  contemplative  life  that  claims  to 
be  the  closest  to  the  divine.  We  hear 
them  remark  repeatedly  on  the  val- 
ue of  "moderation":  but  what  they 
mean  by  this  word  is  not  so  much  a 
divine  or  noble  control  over  selfish- 
ness and  carnal  appetite  as  it  is  a 
calm  and  prudent  calculation  of 
self-interest  that  serves  to  temper 
fanaticism — including  excessive 
zeal  for  religion  and  for  moral  vir- 
tue. 

It  is  this  same  enlightened  and 
sober  self-interest,  more  than  a  rev- 
erence for  the  sanctity  of  tradition, 
that  Publius  counts  on  to  sustain 
the  citizenry's  respect  for  the  law 
(though  in  this  key  respect  Publius 
departs  less  radically  from  classical 
republicanism  than  does  Jefferson: 
The  Federalist  Nos.  25,  49).  The 
Founders  do  indeed  rely  on  "the 
vigilant  and  manly  spirit  which  ani- 
mates the  people  of  America"  as 
the  ultimate  bulwark  against  injus- 
tice (The  Federalist  No.  57;  cf.  28, 
55).  But  the  hope  and  expectation  is 
that  for  the  mass  of  the  citizens 
intense,  public-spirited  political  in- 
volvement will  be  rare,  and  aimed 
at  restricted  and  temporary  goals. 
Publius  speaks  with  gravity  of  "that 
honorable  determination  which  ani- 
mates every  votary  of  freedom  to 
rest  all  our  political  experiments  on 
the  capacity  of  mankind  for  self- 
government"  {The  Federalist  No. 
39);  but  he  also  locates  the  distinc- 
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tive  superiority  of  the  American 
over  the  classical  regime  in  the 
American  use  of  representative 
government  over  a  large  nation — 
thereby  making  possible  "the  total 
exclusion  of  the  people  in  their 
collective  capacity,  from  any  share 
in"  government  (No.  63).  The  vast 
majority  participate  only  indirectly, 
through  elections,  and  more  often 
than  not  act  so  as  to  support  partic- 
ular, partisan  "factions." 

For  Publius  (departing,  in  this 
crucial  respect,  from  Jefferson)  re- 
fuses to  countenance  placing  any 
check,  in  the  name  of  virtue,  on  a 
rampant  "avarice"  and  avidity  for 
business,  issuing  in  the  unlimited 
growth  of  material  prosperity  and 
even  luxury.  The  American  Consti- 
tution is  intended  to  establish  a 
"commercial  republic"  of  unprece- 
dented intensity: 
The  prosperity  of  commerce  is 
now  perceived  and  acknowl- 
edged by  all  enlightened  states- 
men to  be  the  most  useful  as  well 
as  the  most  productive  source  of 
national  wealth,  and  has  accord- 
ingly become  a  primary  object  of 
their  political  cares.  By  multiply- 
ing the  means  of  gratification,  by 
promoting  the  introduction  and 
circulation  of  the  precious  met- 
als, those  darling  objects  of  hu- 
man avarice  and  enterprise,  it 
serves  to  vivify  and  invigorate  all 
the  channels  of  industry  and  to 
make  them  flow  with  greater  ac- 


tivity  and  copiousness.  The  assid- 
uous merchant,  the  laborious 
husbandman,  the  active  mechan- 
ic, and  the  industrious  manufac- 
turer— all  orders  of  men  look  for- 
ward with  eager  expectations 
and  growing  alacrity  to  this 
pleasing  reward  of  their  toils. 
(The  Federalist  No.  12), 
This  means  to  say  that  the  manly 
spirit  we  have  observed  Publius  as- 
cribing to  the  populace  is  misunder- 
stood if  it  is  conceived  mainly  as  an 
attribute  of  the  revolutionary  war- 
rior. American  manliness  naturally 
expresses  itself  in  an  "adventur- 
ous" entrepreneurship  "which  dis- 
tinguishes the  commercial  charac- 
ter of  America,"  and  "has  already 
excited  uneasy  sensations  in  . . .  Eu- 
rope": "the  industrious  habits  of  the 
people  of  the  present  day,  absorbed 
in  the  pursuit  of  gain  and  devoted 
to  the  improvements  of  agriculture 
and  commerce,  are  incompatible 
with  the  condition  of  a  nation  of 
soldiers,  which  was  the  true  condi- 
tion of  the  people  of  those  [ancient] 
republics"  (The  Federalist  Nos.  7, 8, 
11).  Even  Jefferson,  with  his  strong 
fears  of  non-agrarian  commercial- 
ism, was  relentless  in  attacking  the 
laws  of  primogeniture  which  had  in 
past  ages  limited  the  possibilities 
for  speculation,  growth,  and  acquis- 
itiveness on  the  part  of  landed  pro- 
prietors. 

The  qualities  the  Founders  en- 
courage and  allow,  or  expect  to 
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develop,  in  the  people  at  large  will 
naturally  be  reflected  in  that  peo- 
ple's chosen  leaders.  The  classical 
tradition  tended  to  seek  leaders  es- 
pecially among  the  landed  gentry, 
whose  economic  base  (relatively 
unchanging  family  estates)  made 
possible  contempt  for  business  and 
respect  for  a  life  of  private  leisure 
and  public  service.  The  Federalist, 
in  contrast,  looks  to  lawyers  and 
merchants,  the  latter  of  whom  it 
calls  "the  natural  patrons  and 
friends"  of  the  manufacturers  {The 
Federalist  No.  35).  This  does  not 
mean  that  Publius  thinks  America 
can  get  along  without  patriotic  poli- 
ticians and  at  least  some  statesmen 
of  rare  strength — leaders  possessed 
of  unusual  "fortitude"  of  spirit,  long 
range  ambition,  and  far-sighted 
practical  "wisdom"  {The  Federalist 
Nos.  55,  57,  64,  65,  68).  On  the 
whole,  The  Federalist  seems  to  be 
confident  that  such  men  will  arise 
spontaneously,  without  special  ef- 
forts of  cultivation,  education,  and 
encouragement. 

Yet  at  the  same  time  Publius 
warns  against  counting  on  the  avail- 
ability of  "enlightened  statesmen" 
{The  Federalist  No.  10).  What  is 
more,  Publius  is  willing  to  raise  in 
public  some  doubts  as  to  whether 
statesmen  can  be  trusted  to  work 
for  the  common  good.  To  be  sore, 
in  this  respect  the  Founders  are  not 
nearly  as  extreme  as  most  of  their 
opponents  (the  "Anti-Federalists"). 
Publius  acknowledges  that  "there 
are  men  who  could  neither  be  dis- 
tressed nor  won  into  a  sacrifice  of 
their  duty";  but  he  immediately 
adds  that  "this  stern  virtue  is  the 
growth  of  few  soils"  {The  Federal- 
ist No.  72).  Yet  perhaps  the  most 
revealing  disclosure  of  Publius's  in- 
ner thought  on  the  place  of  the 
moral  virtues  in  the  human  heart 
comes  in  No.  72,  where  Hamilton 
speaks,  in  accents  that  are  purely 
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Machiavellian,  of  "the  love  of  fame" 
as  "the  ruling  passion  of  the  noblest 
minds."  The  noblest  men,  those 
who  are  presumably  most  familiar 
with  the  moral  virtues,  are  not  ruled 
by  the  love  of  virtue.  Accordingly — 
given  the  rarity  of  the  noblest  men, 
and  the  doubts  about  even  their 
purity — a  sound  regime  as  the  au- 
thors of  The  Federalist  envisage  it 
will  trust  less  to  the  high  moral 
quality  of  its  leaders  and  more  to  an 
institutional  system  that  pits  the 
leaders*  competing  selfish  passions 
against  one  another: 
The  aim  of  every  political  consti- 
tution is,  or  ought  to  be,  first  to 
obtain  for  rulers  men  who  pos- 
sess most  wisdom  to  discern,  and 
most  virtue  to  pursue,  the  com- 
mon good  of  the  society;  and  in 
the  next  place,  to  take  the  most 
effectual  precautions  for  keeping 


them  virtuous  whilst  they  contin- 
ue to  hold  their  public  trust.  (The 
Federalist  No.  57) 
and 

Ambition  must  be  made  to  coun- 
teract ambition  It  may  be  a 

reflection  on  human  nature  that 
such  devices  should  be  necessary 
to  control  the  abuses  of  govern- 
ment. But  what  is  government 
itself  but  the  greatest  of  all  reflec- 
tions on  human  nature?. . .  This 
policy  of  supplying,  by  opposite 
and  rival  interests,  the  defect  of 
better  motives,  might  be  traced 
through  the  whole  system  of  hu- 
man affairs        {The  Federalist 

No.  51) 

The  Questions 

One  can  imagine  the  questions 
concerning  virtue  that  might  have 
been  addressed  to  the  Founders  by 
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A  sound  regime  as  the  authors  of  The  Federalist  en  visage  it  will  trust 
less  to  the  high  moral  quality  of  its  leaders  and  more  to  an  institutional 
system  that  pits  the  leaders'  competing  selfish  passions  against  one  an- 
other. 


ERIC 


Plato,  Aristotle,  Cicero,  or  even  Plu- 
tarch: uYou  avow  your  dependence 
on  some  version — however  diluted 
and  truncated — of  what  we  called 
'the  virtues';  but  does  your  new 
order  adequately  cultivate  even  this 
modified  virtue?  Can  virtue  in  any 
form  be  cultivated  by  a  regime 
which  regards  virtue  as  a  means 
rather  than  an  end — or  does  virtue 
not  begin  to  die  out  when  it  is  so 
conceived?' 1 

A  survey  of  the  chief  moral-edu- 
cative devices  advocated  by  the 
classical  republican  tradition  re- 
veals that  almost  all  are  excluded 
from  the  American  system.  The 
Constitution  imposes  minimal  qual- 
ifications for  holding  high  legisla- 
tive or  executive  office — and  no 
qualifications  whatsoever  for  hold- 
ing high  judicial  office.  Titles  of 
nobility,  the  traditional  rewards  for 
and  means  of  recognizing  outstand- 
ing merit,  are  prohibited.  Ber\jamin 
Franklin's  attempt,  at  the  Constitu- 
tional Convention  on  June  2,  to 
argue  that  the  executive  branch 
should  receive  no  salaries,  but  only 
honor  as  recompense,  "was  treated 
with  great  respect,"  Madison  re- 
ports, "but  rather  for  the  author  of 
it,  than  from  any  apparent  convic- 
tion of  its  expediency  or  practica- 
bility.'* The  citizen  army — a  crucial 
moral  anchor  and  training  ground 
of  Aristotelian  "polity" — is  viewed 
more  as  an  unfortunate  necessity 
than  as  a  vehicle  for  inculcating 
habits  of  service,  discipline,  and 
brotherhood  (The  Federalist  Nos. 
24-29, 46).  Similiarly,  the  institution 
of  the  jury  trial  can  be  discussed 
without  reference  to  its  educative 
effects  on  jury  members  (The  Fed- 
eralist No.  83).  George  Mason's  mo- 
tion at  the  Convention  on  August 
20,  that  Congress  be  given  the  pow- 
er to  enact  "sumptuary"  laws  (laws 
that  limit  luxury,  conspicuor~  con- 
sumption, and  public  disp  ys  of 
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self-indulgence)  was  immediately 
voted  down  eight  states  to  three; 
then,  when  Mason  stubbornly  rein- 
troduced the  suggestion  on  Septem- 
ber 13,  it  was  sent  to  a  committee 
that  seems  never  to  have  reported. 
Most  revealing  of  all,  the  Constitu- 
tion prohibits  the  establishment  of 
any  civil  religion,  and  thus  opens 
the  way  to  fragmentation  of  reli- 
gious belief  and  disintegration  of 
the  shared  religious  tradition  that 
was  held  to  be  the  backbone  of 
classical  republicanism. 

It  is  sometimes  said  that  the 
Founders,  or  at  least  some  of  them, 
were  looking  to  the  political  and 
religious  life  of  the  several  states  to 
provide  the  requisite  civic  and  mor- 
al edification;  while  there  is  some 
truth  to  this  suggestion,  a  reading  of 
the  closed  convention  debates  in 
fact  leaves  one  surprised  at  how 
little  reference  there  is  to  any  such 
role  for  state  and  local  government. 
And  the  letters  of  some  of  the  lead- 
ing Founders  (especially  Madi- 
son's) reveal  that,  if  anything,  the 
Founders  were  more  deeply  con- 
cerned lest  the  states  bulk  too  large 
in  the  lives  of  the  citizens  of  the 
nation. 

The  Founders,  for  all  their  sobri- 
ety, were  seized  by  a  hope  that 
would  have  appeared,  from  the  per- 
spective of  the  previous  or  classical 
tradition  of  republicanism,  to  be 
truly  extraordinary  in  its  boldness: 
an  acquisitive,  and  radically  permis- 
sive or  individualistic  society, 
which  treats  virtue  as  at  most  a 
noble  means,  is  supposed  to  contin- 
ue to  produce  sufficient  virtue  in 
the  citizenry,  and  enough  leaders  of 
outstanding  virtue,  to  maintain  un- 
corrupted  the  institutions  of  a  mas- 
sive, extended  republic.  The  clas- 
sics surely  would  not  have  been 
surprised  by  the  continuing  uneasi- 
ness, among  some  of  the  principal 
founders,  over  the  feebleness  of 


civic  education  in  the  new  orcJer. 
Jefferson's  proposed  educational 
reforms  for  the  state  of  Virginia; 
Washington's  (and  others')  propos- 
als for  a  national  university  for  the 
training  of  political  leaders,  a  pro- 
posal Jefferson  re-focused  in  his 
plans  for  the  University  of  Virginia; 
the  concern  among  many  Federal- 
ists for  the  preservation  of  some 
spirit  of  gentlemanliness  in  the  new 
administration;  the  earnest  attempt 
on  the  part  of  federal  judges  to 
instruct  their  circuit  juries  not  only 
about  the  cases  at  hand  but  more 
generally  about  the  principles  of 
free  government;  the  appending  of 
a  Bill  of  Rights  to  the  Constitution, 
in  part  to  remind  and  educate  fu- 
ture generations:  all  these  are 
symptomatic  attempts  to  fill  the 
perceived  gap.  But  whether  these 
measures  are  or  ever  could  be  ade- 
quate to  the  task  of  producing  great 
statesmen  and  a  virtuous  citizenry 
remains  a  pressing  and  a  doubtful 
question — a  question  which  casts  a 
faint  shadow  over  the  celebration 
of  our  Constitutional  Bicentennial. 
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"Public  attention  is  very  much  fixed  on  the 
proceedings  of  the  new  Congress:"  The  First 
Federal  Congress  Begins  its  Work 

By  CHARLENE  N.  BICKFORD 


I)  new  governments  and  administrations  take 
symbolic  as  well  as  substantive  actions  at 
their  inception  which  effectively  set  the  tone 
of  the  government  and  provide  the  people  with  a 
sense  of  the  philosophy  and  intentions  of  their 
governors.  The  members  of  the  First  Federal  Con- 
gress who  gathered  in  New  York's  City  Hall  in 
March  of  1789  were  faced  with  the  dual  challenge 
of  fleshing  out  the  body  of  the  new  federal  govern- 
ment under  the  Constitution  and  providing  a  new 
order,  while  protecting  the  rights  of  individuals.  To 
meet  this  challenge  successfully,  they  confronted 
basic  issues  such  as  the  balance  of  power  between 
the  states  and  the  federal  government  and  the  rela- 
tionships among  and  within  the  three  branches  of 
the  latter.  Even  hefore  any  substantive  matters  had 
been  decided,  early  actions  K  >:      ongress  set 
the  style  of  the  government  an  ,        indications  of 
the  direction  it  would  t  ike. 

Senators  and  congressmen  whe  ..ore  chosen  to 
represent  their  states  in  this  critically  important 
Congress  were  acutely  aware  of  the  public  expec- 
tations and  the  need  to  demonstrate  the  viability  of 
the  constitutional  system.  At  the  same  time  most 
realized  that  the  entire  legislative  agenda  facing 
them  would  not  be  accomplished  overnight.  There- 
fore first  actions  became  doubly  important  be- 
cause they  sent  a  message  to  their  constituents 
about  the  path  that  the  Congress  intended  to  take. 

Members  considered  seriously  the  nature  of  the 
new  government  and  the  tasks  before  V..  The  fol- 
lowing excerpt  illustrates  one  member's  thoughts: 

Fisher  Ames  to  William  Tudor 
April  25, 1789 

(Massachusetts  Historical  Sosiety  Collections,  Ser.  2,  Vol.  Vit!,  p. 
317-18) 

,  .  .The  federal  government  is  not  an  Her- 
cules, and  if  it  was,  it  is  yet  in  the  cradle, 
and  might  come  off  second  best  in  a 
struggle  with  the  serpent  The  House  of 
Representatives  is  composed  of  men  of 
experience  and  good  intentions,  but  we 
have  no  Foxes  or  Burkes.  They  will  be  in- 
clined to  a  temperate,  guarded  policy.  In 
the  present  situation  of  America,  and  per- 
haps in  almost  every  possible  situation,  it 
will  be  necessary  for  the  government  to 
follow,  rather  than  to  controul  the  general 
sentiment.  The  dissemination  of  just  sen- 
timents is  not  very  difficult.  The  struggle 
to  procure  the  adoption  of  the  constitu- 


tion, has  sufficiently  disposed  the  most 
influential  men  to  the  belief  and  propaga- 
tion of  the  opinions  most  favourable  to 
government.  If  the  imprudence  of  the  gov- 
ernment should  not  hurry  them,  by  mea- 
sures repugnant  to  these  prepossessions, 
into  the  opposite  system,  I  am  in  hopes 
that  we  shall  think  and  act  as  a  nation, 
and  in  proportion  as  state  prejudices  and 
preferences  shall  subside,  the  federal  gov- 
ernment will  gain  strength. 

The  Massachusetts  congressman's  letter  to  his 
friend  clearly  indicates  the  sensible  and  business- 
like attitude  that  prevailed. 

Because  absenteeism  had  dogged  the  Confedera- 
tion Congress,  lack  of  a  quorum  on  the  appointed 
first  day  of  the  session  caused  concern  for  the  del- 
egates who  had  airived  in  New  York  City.  These 
men  hoped  that  the  new  government  could  begin 
its  work  promptly,  conveying  an  impression  of  the 
seriousness  of  their  attention  to  duty  to  the  public, 
but  only  eight  senators  and  thirteen  representa- 
tives had  appeared  on  March  4,  the  day  set  for  the 
first  meeting  of  the  nation's  new  legislative  body. 
Although  the  attendance  of  four  more  senators  and 
seventeen  additional  representatives  was  neces- 
sary to  constitute  a  quorum,  those  in  New  York 
were  optimistic.  Senator  Robert  Morris  wrote, 
". .  .it  requires  twelve  of  the  first  and  thirty  of  the 
last  to  make  a  Quorum,  so  as  to  entitle  us  to  count 
the  Votes  for  President  &  Vice  President — We 
hope  to  have  a  sufficient  number  for  this  purpose 

in  a  day  or  two  "  (Robert  Morris  t6  Gouverneur 

Morris,  March  4,  1789,  Rare  Book  Room,  Cornell 
University  Library) 

But  one  week  later,  a  quorum  had  not  yet  been 
attained.  Thus,  the  senators  present  took  their  first 
officially  recorded  action  and  wrote  to  their  absent 
colleagues  imploring  them  to  hasten  to  New  York: 

John  Langdon,  Paine  Wlngate,  Caleb  Strong,  William  S.Johnson, 
Oliver  Ellsworth,  Robert  Morris,  William  Maclay,  and  William  Few 
to  Tristram  Dalton,  William  Paterson,  Jonathan  Elmer,  George 
Read,  Richard  Bassett,  Charles  Carroll,  John  Henry,  Richard  Henry 
Lee,  William  Grayson,  Ralph  Izard,  Pierce  Butler,  and  James  Gunn 
March  II,  1789 

(Read  Collection,  Historical  Society  of  Pennsylvania) 

AGREEABLY  to  the  Constitution  of  the 
United  States,  eight  Members  of  the  Sen- 
ate, &  eighteen  of  the  house  of  Representa- 
tives have  attended  here  since  the  4th.  of 
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March. 1  It  being  of  the  utmost  importance 
that  a  Quorum  sufficient  to  proceed  to 
business  be  assembled  as  soon  as  possible, 
it  is  the  opinion  of  the  Gentlemen  of  both 
houses,  that  information  of  their  situa- 
tion be     mediately  communicated  to  the 
absent  bers. 

We  l         *nd  that  no  Arguments  are 
necessary       >\nce  to  you  the  indispensi- 
ble  necessity  of  putting  the  Government 
into  immediate  operation,  and  therefore 
earnestly  request,  that  you  will  be  so 
obliging  as  to  attend  as  soon  as  possible. 

By  this  action  and  the  second  letter  sent  to  eight 
of  the  missing  senators  on  March  18,  the  senators 
present  clearly  demonstrated  their  belief  that  the 
nation's  business  was  too  important  to  be  delayed. 

House  members  were  also  growing  impatient  to 
proceed  with  business,  particularly  the  establish- 
ment of  a  system  for  laying  duties  on  imports  and 
tonnage  and  the  collection  of  those  duties.  The  fol- 
lowing excerpt  relates  some  of  the  reasons  for  the 
lack  of  a  quorum  and  some  consequences: 

Congressman  Benjamin  Huntington  to  Connecticut  Governor  Samuel 

Huntington 

March  II,  1789 

(Samuel  Huntington  Papers,  Connecticut  Historicai  Society) 

.  .  -  The  Gentlemen  of  the  Senc's  &  Repre- 
sentatives from  our  State  were  all  present 
in  the  New  City  Hall  on  the  first  Thurs- 
day of  March  Instant  which  has  not  yet 
been  the  Case  from  any  other  State.  There 
are  Eight  Senators  only  and  Eighteen 


1.  Eighteen  members  of  the  House  of  Representatives  were 
recorded  present  on  the  5th  of  March. 


Representatives  attending  &  have  been  the 
Same  Number  adjourning  from  Day  to 
Day  for  Sir  dayspassd.  No  m  embers 
from  Maryland  Delaware  nor  Jersey  have 
yet  appeared.  New  Jersey  have  been  in 
Stnft  between  Eastern  &  Western  Coun- 
ties in  Polling  for  Representatives.  Hie 
Object  of  the  Western  Counties  is  to  gain 
Strength  to  Remove  Congress  to  Philadel- 
phia &for  that  Purpose  kept  open  the  Poll 
untill  a  Day  or  two  Since  in  order  to 
bring  every  body  in  to  Vote  and  by  that 
Means  Carry  the  Choice.  New  York  have 
been  Electioneering  but  have  at  length 
Closed  the  Poll  which  Cannot  be  Declared 
untill  April.  Their  Assembly  have  Chosen 
no  Senators. 

A  very  great  Loss  of  Revenue  is  owning 
upon  us  Every  Day  by  means  of  the  Delay 
of  the  Members  to  attend. 

While  the  representatives  in  New  York  took  no  of- 
ficially recorded  united  action  to  urge  the  other 
members  to  hasten  to  that  city,  Representative 
Abraham  Baldwin  wrote  to  Tench  Coxe  on  March 
23  (Box  3,  Coxe-Incoming,  Historical  Society  of 
Pennsylvania),  ". .  .Letters  have  been  sent  to  the 
absent  members  and  there  is  reason  to  believe 
there  will  be  a  congress  this  week. . . ." 

As  the  days  of  March  passed,  those  in  New  York 
grew  more  restive  and  concerned  about  the  image 
of  powerlessness  that  was  being  conveyed.  ". .  .1 
am  inclined  to  believe  that  the  languo/of  the  old 
Confederation  is  transfused  into  the  members  of 
the  New  Congress. . . ,  "  Representative  Fisher 
Ames  stated  to  his  friend  George  Richards  Minot 
in  a  March  25  communication  (Ames,  Seth  [ed.], 
Works  of  Fisher  Ames,  I,  p.  31).  William  Maclay,  in 
a  letter  dated  March  26  to  Dr.  Bei\jamin  Rush 
(Rush  Papers,  Library  of  Congress),  expressed  his 
irritation:  ". .  .It  is  greatly  to  be  lamented,  That  Men 
should  pay  so  little  regard  to  the  important  ap- 
pointments that  have  evolved  on  them. ..."  Others 
counted  the  days  and  realized  that  it  would  be  im- 
possible to  put  any  revenue  system  in  place  in  or- 
der to  take  in  the  receipts  from  the  spring  and 
summer  importations. 

Members  of  Congress  feared  the  loss  of  the  pub- 
lic confidence  and  the  respect  of  foreign  nations 
that  could  result  from  Congress's  inability  to  act. 
The  following  excerpt  shows  that  some  were  re- 
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ceiving  communications  that  served  to  givo  validity 
to  this  fear: 

Connecticut  Governor  Samuel  Huntington  to  Senators  William  Sam- 
uel Johnson  and  Oliver  Ellsworth 
March  30,  1789  , 
(W.S.  Johnson  Papers,  Connecticut  Historical  Society) 


.  .  .Public  attention  is  very  much  fixed  on 
the  proceedings  of  the  new  Congress:  I  am 
frequently  obliged  to  give  one  general  an- 
swer to  satisfy  enquiries,  which  is,  that 
Congress  are  not  yet  competent  in  num- 
bers to  proceed  to  business. 

I  know  not  but  that  particular  embar- 
rassments in  some  States  may  be  suffi- 
cient excuse  for  delay  to  this  time;  but  did 
those  States  duly  consider  the  conse- 
quences: that  at  this  important  Crisis 
earnest  expectation  may  grow  into  impa- 
tience &  finally  change  to  loss  of  Confi- 
dence, &  distrust  by  long  disappointment, 
I  am  sure  procrastina  tion  must  create 
anxiety  in  the  friends  to  the  Constitu- 
tion. .  .  . 

Eventually  the  attention  of  senators  and  others 
was  focused  on  George  Read  of  Delaware  as  the 
senator  who  should  be  further  prodded  to  start  his 
journey  to  New  York  immediately.  His  arrival 
would  create  a  quorum  in  the  Senate,  almost  three 
weeks  overdue.  The  following  letter  from  the  long- 
time secretary  of  the  Continental  and  Confedera- 
tion Congresses  illustrates  the  concerns  of  those 
present  in  New  York,  including  the  fact  that  the 
ballots  for  president  and  vice  president  had  not 
been  counted: 
Charles  Thomson  to  George  Read 

March  21, 1789  B  u. 

(Judge  Richard  S.  Rodney  Collection  of  Read  Papers,  Book  B.t  His- 
torical Sooloty  of  Delaware) 

I  have  received  the  favour  of  your  letter 
of  the  14th  by  Mr.  Basset,  and  shall  be 
very  happy  to  shew  him  all  the  civilities 
in  my  power,  but  I  am  extremely  morti- 
fied that  you  did  not  come  with  him. 
Those  who  feel  for  the  honor  and  are  solic- 
itous for  the  happiness  of  this  country  are 
pained  to  the  heart  at  the  dilatory  atten- 
dance of  the  members  appointed  to  form 
the  two  houses  while  those  who  are  averse 


to  tlie  new  constitution  and  those  who  are 
unfriendly  to  the  liberty  &  consequently 
to  the  happiness  and  prosperity  of  this 
country,  exult  at  our  languor  &  inatten- 
tion to  public  concerns  &  flatter  them- 
selves that  we  shall  continue  as  we  have 
bee)i  for  some  time  past  the  scoff  of  our 
enemies.  It  is  now  almost  three  weeks 
since  the  day  appointed  for  the  meeting  of 
the  two  houses  and  for  commencing  the 
operations  under  the  new  Constitution, 
and  yet  there  are  not  a  sufficient  number 
arrived  to  form  either  house  &  to  count 
the  ballots,  to  see  who  is  elected  president 
or  vice  president.  Wtiat  must  the  world 
think  of  us?  But  what  in  particular  mor- 
tifies me  in  respect  to  you  is  that  there  is 
every  reason  to  believe  your  absence  alone 
will  on  Monday  next  prevent  the  Senators 
from  forming  a  house  and  at  the  same 
time  there  is  reason  to  believe  there  will 
be  a  sufficient  number  to  form  the  house 
of  representatives  so  that  the  eyes  of  the 
continent  will  be  turned  on  you,  &  all  the 
great  &  important  business  of  the  Union 
be  at  a  stand  because  you  are  not  here.  I 
must  therefore  as  a  friend  entreat  you  to 
lay  aside  all  lesser  concerns  &  private 
business,  and  come  on  immediately. 
When  (he  h<;use  is  full,  as  your  distance 
from  home  will  not  be  great  and  possibly 
your  early  attendance  might  contribute  to 
make  it  less  and  as  the  conveyance  by  the 


stage  is  easy  safe  and  rapid  when  the 
roads  are  good,  you  may,  I  doubt  not,  ob- 
tain leave  to  return  and  settle  any  busi- 
ness you  may  leave  unfinished.  .  .  . 

Despite  these  intense  pleas,  Read  did  not  attend 
the  Senate  until  April  13,  one  week  after  a  quorum 
had  been  realized. 

Although  the  absence  of  a  quorum  prevented 
members  in  New  York  from  taking  any  formal  ac- 
tion, their  letters  reveal  that  they  were  not  idly  bid- 
ing their  time.  Members  met  at  the  hall,  paid  visits 
to  each  others'  lodgings,  and  strolled  the  streets  of 
New  York  City  and  the  fields  north  of  present  day 
Ninrc  Street.  During  these  informal  sessions  they 
discussed  the  form  of  the  new  government,  includ- 
ing such  topics  as  the  organization  of  the  judiciary, 
and  the  establishment  of  a  revenue  system.  But  if 
the  extant  letters  are  a  valid  sample,  it  appears 
that  most  conversations  dealt  with  the  issue  of  the 
eventual  location  of  the  seat  of  government. 

The  House  of  Representatives  was  finaDy  able  to 
proceed  to  business  on  April  1  after  the  arrival  of 
James  Schureman  of  New  Jersey  and  Thomas 
Scott  of  Pennsylvania.  It  immediately  began  work 
on  internal  House  business:  the  appointment  of  a 
Speaker  and  doorkeepers  and  the  establishment  of 
House  rules.  Finally,  on  April  6,  upon  the  arrival  of 
the  twelfth  senator,  Richard  Henry  Lee,  Congress 
counted  the  votes  for  president  and  vice  president, 
and  dispatched  Charles  Thomson  and  Syivanus 
Bourn  to  notify  George  Washington  and  John  Ad- 
ams of  their  election. 

Fortunately,  the  inauspicious  delay  in  its  forma- 
tion was  not  a  forewarning  of  future  impotence  for 
the  First  Federal  Congress.  Any  negative  image 
created  by  this  delay  was  counteracted  by  the  im- 
pressive and  substantial  legislative  output  of  this 
Congress:  organizing  the  legislative,  executive,  and 
judicial  branches  of  the  government;  establishing  a 
revenue  system  based  on  import  and  tonnage  du- 
ties; regulating  foreign  commerce;  starting  the  Con- 
stitutional amendment  process  to  add  what  has  be- 
come known  as  the  Biil  of  Rights;  funding  the 
national  debt,  settling  Revolutionary  War  accounts 
among  the  states;  selecting  the  location  for  the 
permanent  national  capital;  regulating  the  military 
establishment,  the  territories,  and  the  Indian  trade; 
establishing  a  census,  uniform  rules  of  naturaliza- 
tion, and  separate  copyright  and  patent  proce- 
dures; creating  a  national  bank;  admitting  Ken- 


tucky and  Vermont  to  the  Union;  and  broadening 
the  revenue  system  by  placing  an  excise  on  dis- 
tilled spirits. 

During  the  two  years  of  its  existence,  the  First 
Federal  Congress  did  not  encounter  any  repeti- 
tion!; of  attendance  problems  that  hindered  its  abil- 
ity to  conduct  business.  The  letters  of  members  re- 
veal that  many  of  them  were  torn  between  the 
desire  to  be  at  home  with  their  families,  tending  to 
their  business  and  agricultural  affairs,  and  their 
sense  of  duty  to  their  country.  But  duty  almost  al- 
ways won  the  struggle  and  attendance  set  an  ex- 
ample for  later  Congresses  to  follow. 

On  April  24th  the  president-elect,  George  Wash- 
ington, arrived  in  New  York  City  for  his  inaugura- 
tion, escorted  by  a  committee  of  senators  and  rep- 
resentatives who  had  crossed  to  the  New  Jersey 
shore  to  greet  him.  A  grand  celebration  heralded 
his  entrance  into  the  city  as  described  in  the  fol- 
lowing excerpts  from  a  four-page  account  by  one 
of  the  members  of  the  escort  committee: 

Ellas  Soudinot  to  Hannah  Boudlnot 
April  24,  1789 

(Ellas  Boudlnot  Papers,  Princeton  University  Library) 

.  .  .You  must  have  observed,  with  what  a 
propitious  gale  we  left  my  beloved  Shore 
{it  contained  the  wife  ofw.y  Bosom  ,  .  . 
md  glided  with  steady  Motion  across  the 
New  Ark  Bay,  the  very  water  seeming  to 
rejoice,  in  bearing  the  precious  Burthen 
over  its  placid  Bosom— The  appearance  of 
the  Troops  we  had  left  behind  &  their  reg- 
ular firings  added  much  to  our  Pleasure. 

When  we  drew  near  to  the  Mouth  of  the 
Kills;  a  number  of Bonis  with  various 
Flages  came  up  with  us  &  dropped  in  our 
wake—Soon  after  we  opened  the  Bay, 
General  Knox  &  several  Gentn.  in  a  large 
Barge,  presented  themselves  with  their 
splendid  Colours— Boat  after  Boat  & 
Sloop  after  Sloop  added  f&  our  Train  gay- 
ly  dressed  in  all  their  naval  Ornaments 
made  a  most  Splendid  Appearance— Be- 
fore we  gol  to  Bedler's  teland,  a  large 
Sloop,  came  with  full  Sail  on  our  Star- 
board Bow  when  their  stood  up  about  20 
Gentlemen  &  Ladies  &  with  most  excel- 
lent Voices  sang  an  elegant  Ode  prepared 
for  the  Purpose  to  the  Tune  of  God  Save 
the  King,  welcoming  their  great  Chief  to 


O    tMs  Constitution  ;  '  >  .  :  *  C 

ERIC 


260 


the  Seat  of  Government— At  the  conclu- 
sion, we  gave  them  our  Hats,  and  then 
they  with  the  surrounding  Boats  gave  us 
three  Cheers.  .  .Our  worthy  President  was 
much  affected  wv.k  these  tokens  of  pro- 
found  respect— As  we  approached  the 
Harbour,  our  Train  increased  &  the  huz- 
zaing and  Shouts  of  Joy  seemed  to  add 
Life  to  this  lively  Scene— At  this  Moment 
a  n  umber  of  Porpoises  came  playing 
amongst  us,  as  if  they  had  risen  up  to 
know  what  was  the  Cause  of  all  this  Joy — 
We  now  discovered  the  Shores  crowded 
with  thousands  of  People— Men  women  & 
Children— Nay  I  may  venture  to  say  Tens 
of  Thousands;.  .  .in  the  Streets  and  on 


Board  every  Vessel,  but  Heads  standing  as 
thick  as  Ears  of  Corn  before  the  Hamest 
. .  .1  have  omitted  the  like  Compliment 
from  the  Battery  of  18  Pounders— l*y 
soon  amved  at  the  Ferry  Stairs,  w£-  ~ 
there  were  many  thousands  of  the  Czf- 
zens  waiting  with  nil  the  eagerness  oj  Ex- 
pectation, to  welcome  their  president  & 
Patriot  on  that  Shore,  ivhich  he  had  re- 
gained from  a  Powerful  Enemy  by  his 
Valour  &  good  Conduct— We  found  the 
Stairs  covered  with  Carpeting  &  and  Rail, 
hung  with  Crimson— The  President  being 
preceded  I        Committee  was  received 
by  the  Gove.  .    &  the  Citizens  in  the 
most  brilliant  manner.  . . 
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Although  the  inauguration  of  the  president  took 
place  on  April  30,  the  vice-president  was  not  sworn 
in  until  June  3.  The  Constitution  had  made  no  pro- 
vision for  an  oath  of  office  for  the  vice-president 
or  for  any  member  of  the  government  except  the 
president,  and  the  first  legislation  passed  by  the 
first  congress  addressed  this  matter.  Since  the  only 
constitutionally-specified  role  for  the  vice-presi- 
dent was  to  preside  over  the  Senate,  Congress  di- 
rected that  Adams  take  the  oath  of  office  with  the 
senators,  rather  than  with  the  president.  Adams  as- 
sumed his  role  as  president  of  the  Senate  on  April 
21,  when  that  body  began  its  business.  By  April  23, 
the  Senate  had  begun  the  consideration  of  a  sym- 
bolic matter  which  would  occupy  it  intermittently 
for  the  next  three  weeks:  the  question  of  titles  of 
address  for  the  president  and  vice-president. 

For  a  new  nation  committed  to  republican  gov- 
ernment, the  decision  on  whether  or  not  to  assign 
titles  to  its  governors  had  great  meaning.  More- 
over, the  pomp  surrounding  George  Washington's 
inauguration,  which  included  the  strains  of  "God 
Save  the  King,"  had  persuaded  some  members  of 
Congress  that  the  citizenry  had  an  inclination  for 
royal  trappings.  Richard  H.  Lee,  seconded  by  Wil- 
liam Paterson,  moved  for  a  committee  "to  consider 
and  report,  what  Style  or  Titles  it  will  be  proper  to 
annex  to  the  Offices  of  President  and  of  Vice  Presi- 
dent of  the  United  States— if  any  other  than  those 
given  in  the  Constitution."  {Senate  Legislative 
Journal,  p.  24)  Senator  William  Maclay  of  Pennsyl- 
vania in  his  frank  and  oftentimes  caustic  journal, 
states  "this  base  business,  h  ?  «  been  went  into  sole- 
ly Yesterday  on  the  Motion  t>\  our  President,"  re- 
ferring to  John  Adams.  Maclay,  believing  the  sub- 
ject to  be  anti-republican,  was  unsuccessful  in 
stopping  the  appointment  of  the  committee.  Lee, 
Ralph  Izard,  and  Tristram  Dalton,  three  political  al- 
lies of  the  vice  president,  were  the  Senate  appoin- 
tees; Egbert  Benson,  Fisher  Ames  and  James  Madi- 
son joined  them  on  the  part  of  the  House;  and  on 
May  7  the  joint  committee  report  was  presented. 

The  joint  committee  recommended  simply  that 
no  titles  should  be  used;  "President  of  the  United 
States"  and  "Vice  President  of  the  United  States" 
would  suffice.  But  although  the  House  quickly 
agreed  to  this  report,  the  Senate,  after  a  lengthy 
debate  in  which  Lee  and  Maclay  were  the  chief 
protagonists,  rejected  it.  The  two  sides  of  the  de- 
bate can  be  summarized  using  two  statements  as 
reported  by  Maclay,  the  ;  st  made  by  Lee: 


.  .  .all  the  World  civilized  and  Savage 
called  for  titles,  that  there  must  be  sow  • 
thing  in  human  Nature  that  occasioned 
this  general  Consent,  that  therefore  he 
conceived  it  was  right.  .  . . 

the  second,  Maclay's  response  to  Lee: 

.  .  .  Answered  .  .  .  with  .  . .  arguments 
from  the  Constitution  .  . .  I  mentioned 
that  within  a  Space  of  SO  Years  back, 
more  light  had  been  thrown  on  ike  Subject 
of  Government,  and  on  human  affairs  in 
General  than  for  several  Generations  be- 
fore. That  this  light  of  knowledge  had  di- 
minished the  veneration  for  Titles,  and 
that  Mankind  now  considered  themselves 
as  little  bound  to  imitate  the  follies  of  civ- 
ilized Nations,  as  the  Brutality  of  Sav- 
ages, that  the  Abuse  of  Power,  and  fear  of 
bloody  Masters,  had  extorted  Titles,  as 
well  as  adoration  in  some  instances  from 
the  Trembling  crowd.  That  the  impression 
now  on  the  Minds  of  the  Citizens  of  these 
States  was  that  of  hoiTor  for  Kingly  Au- 
thority. .  .  . 

While  Maclay's  distaste  for  titles  was  shared  by 
only  a  minority  in  the  Senate,  House  members  op- 
posed  them  almost  unanimously.  Some  senators 
and  House  members  feared  that  the  people  were 
too  attracted  to  mojfi te-  vhical  forms  and  they  want- 
ed to  stem  any  tido  in  thai  direction.  Ames  wrote 
to  Minot  on  May  14  (Atv,es,  Works,  I,  p.  36),  relat- 
ing the  House  happenings: 

.  .  .Hie  House  was  soon  in  a  ferment.  Th* 
anthpeakers  edified  all  aristocratic 
hearts  by  their  zeal  against  titles.  Ttiey 
were  not  warranted  by  the  Constitution; 
repugnant  to  republican  principles;  dan- 
gerous, vain,  ridiculous,  arrogant,  and 
damnable.  Not  a  soul  said  a  word  for  ti- 
tles. But  the  zeal  of  these  folks  could  not 
have  risen  higher  in  case  of  contradic- 
tion. .  .  . 

For  several  days,  the  Senate's  time  was  con- 
sumed by  extensive  and  repetitive  debate  on  this 
issue,  with  the  pro-titlr  "  xtion  in  the  majority.  A 
second  Senate  comnui      on  titles  was  appointed 
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to  reconsider  the  issue  and  confer  with  a  House 
committee  on  the  disagreement  existing  between 
the  two  houses.  On  May  14  they  reported  that  no 
agreement  with  the  House  had  been  reached  and 
the  committee's  opinion  was  that  the  president 
should  be  addressed  as  "His  Highness  the  Presi- 
dent of  the  United  States  of  America,  and  Protec- 
tor of  their  Liberties."  Eventually,  in  a  strongly- 
worded  resolution  stating  its  continued  belief  in 
the  need  for  a  respectable  title  for  the  office  of 
president,  the  Senate,  in  the  interest  of  preserving 
harmony  with  the  House,  capitulated  and  agreed 
"that  the  present  address  be— To  the  President  of 
the  United  States'"— without  addition  of  title. 

Although  the  debate  on  titles  was  closed  ir  both 
houses,  John  Adams  continued  to  express  his  opin- 
ion that  titles  were  necessary  to  give  prestige  to 
these  offices.  Unfortunately  for  Adams,  one  of  the 
first  converts  to  the  cause  of  American  indepen- 
dence, this  advocacy  of  titles  and  other  monarchi- 
cal embellishments  caused  some  members  to  lose 
respect  for  him  and  ridicule  his  position,  as  the  fol- 
lowing poem  illustrates: 


Quis?  by  Thomas  Tudor  Tucker  and  The  Answer  by  John  Page  en- 
closed In  a  letter  of  Page  to  St.  George  Tucker 
February  25, 1790 

(Swem  Library,  College  of  William  and  Mary) 

Quis  ?    by  T[ homos],  Tfudor].  TfuckerJ.  M.D. 
In  gravity  clad, 
He  has  nought  in  his  Head, 

But  Visions  of  Nobles  &  Kings, 
With  Commons  below, 
Who  respectfully  bow, 
And  worship  the  dign'ified  Things 

The  Answer  Impromtu'  by  Pfage] 
I'll  tell  in  a  Tri.ce — 

Tfs  Old  Daddy  Vice 
Who  carries  of  Pride  an  Ass4oad; 
Yfiw  turns  up  his  Nose, 
Wherever  he  goes 
With  Vanity  swelled  like  a  Toad 

The  decision  against  titles  was  another  real  if 
symbolic  step  on  the  road  towards  breaking  with 
monarchical  traditions— a  process  begun  in  1776. 
The  power  of  the  president  was  not  diminished 
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however,  and  throughout  the  history  of  our  federal 
government,  the  presidents  authority  has  been 
continuously  augmented  through  legislation,  con- 
stitutional interpretation,  and  usage. 

The  conclusion  of  the  titles  debate  was  also  a 
victory  for  the  House  of  Representatives  in  a  peri- 
od when  the  relative  position  of  the  two  houses 
was  taking  shape.  The  early  months  of  the  first 
session  saw  several  actions  centezed  around  ques- 
tions of  protocol  which  worked  against  the  con- 
cept (usually  held  by  senators)  that  the  two 
Houses  of  Congress  comprised  an  "upper"  and  a 
"lower"  chamber. 

One  procedural  dispute  illustrates  the  struggle 
that  occurred  as  the  Senate  tried  and  failed  to  es- 
tablish itself  as  the  superior  of  the  two  bodies:  the 
conflict  over  the  delivery  of  messages  between  the 
House  and  the  Senate.  The  original  joint  commit- 
tee report  on  these  communications  proposed  an 
elaborate  system,  which  stipulated  that  the  Senate 
would  send  messages  to  the  House  by  its  Secretary 
but  that  House  members  had  to  deliver  messages 
to  the  Senate,  as  follows: 

Report  of  the  Joint  Committee  on  Messages  between  Houses 
April  23, 1789 

(RG128,  Tha  National  Archives) 

Wlien  a  Bill  or  other  Message  shall  be 
se?itfrom  the  Senate  to  the  House  of  Rep- 
resentatives it  shall  be  carried  by  the  Sec- 
retary, who  shall  make  one  Obeisance  to 
the  Chair  on  entering  the  door  of  the 
House  of  Representatives,  &  another  on 
delivering  it  at  the  Table,  into  the  hands 
of  the  Speaker— After  he  shall  have  deliv- 
ered it,  he  shall  make  an  Obeisance  to  the 
Speaker  and  repeat  it  as  he  retires  from 
the  House. 

When  a  Bill  shall  be  sent  up  by  the 
House  of  Representatives  to  the  Senate,  it 
shall  be  carried  by  two  Members,  who  at 
the  bar  of  the  Senate,  shall  make  their 
Obeisance  to  the  President,  and  thence  ad- 
vancing to  the  Chair  make  a  second  Obei- 
sance, and  deliver  it  into  the  hands  of  the 
President— After  having  delivered  the  Bill, 
they  shall  make  their  obeisance  to  the 
President,  and  repeat  it  as  they  retire 
from  the  bar;  The  Senate  shall  rise  on  the 
entrance  of  the  Members  within  the  bar, 
&  continue  standing  till  they  retire 


All  other  Messages  from  the  House  of 
Representatives  shall  be  carried  by  a  sin- 
gle Member,  who  shall  make  his  Obei- 
sance as  above  mentioned,  but  the  Presi- 
dent of  the  Senate  alone  shall  rise. 

But  the  requirement  that  messages  from  the  House 
to  the  Senate  be  delivered  by  House  members  was 
anathema  to  the  House.  Senator  Maclay,  in  his 
journal  for  April  24,  says:  "Mr.  Izard  [Senator  Ralph 
Izard  of  South  Carolina]  had  Yesterday,  been  very 
anxious  to  get  a  report  adopted,  respectg.  the  com- 
munications between  the  Houses,  it  was  so,  but 
now  we  hear  the  House  below  laugh  at  it."  After 
much  consideration  and  reconsideration,  the  Sen- 
ate was  forced  to  agree  to  a  system  whereby  mes- 
sages were  delivered  to  it  by  the  Clerk  of  the 
House. 

The  members  of  the  First  Federal  Congress,  be- 
fore enacting  a  single  piece  of  legislation,  took  ac- 
tions serving  notice  on  their  constituency  of  the 
seriousness  of  their  intentions,  their  refusal  to  imi- 
tate any  royal  forms,  and  their  rejection  of  the  the- 
ory that  either  house  of  Congress  was  above  or  su- 
perior to  the  other.  In  this  way  they  established  a 
republican  tone  for  the  government  which  would 
endure,  with  modifications  and  elaborations  to 
confront  changing  circumstances,  to  the  present 
time. 


Charlene  N.  Bickford  is  the  editor  of  The  Documentary 
History  of  the  First  Federal  Congress,  1 789-1791  at  George 
Washington  University. 
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For  the  Classroom 


THE  NEW  HAMPSHIRE  CONSTITUTION: 
YOUR  KEY  TO  LIBERTY 

As  part  of  its  effort  to  provide  planners  of  Bicentennial  programs  with  useful 
models  created  by  otiiers,  this  Constitution  offers  the  following  classroom  les- 
son, developed  by  the  New  Hampshire  Constitution  Bicentennial  Education 
Commissioji.  (Vie  lesson  has  been  edited  for  inclusion  in  this  Constitution.) 


Introduction:  New  Hampshire's  State  Constitutional  Literacy  Program 

Bicentennials  are  often  a  time  for  bells,  whistles  and  tall  ships.  New  Hampshire  decided  three  years  ago  to  cele- 
brate the  two  hundredth  anniversary  of  its  constitution  in  a  more  substantive  manner  by  developing  class- 
room materials  for  the  schools. 

The  1981  legislature  established  the  New  Hampshire  Constitution  Bicentennial  Education  Commission  com- 
posed of  fourteen  persons  representing  state  and  local  education,  the  three  branches  of  government,  the  bar  and 
others.  The  charge  of  the  group  was  to  develop  educational  materials  to  teach  the  state  constitution  in  the 
schools.  A  state  law  has  long  required  such  teaching  in  the  schools,  but  good,  useable  classroom  material  was  ei- 
ther inadequate  or  lacking.  There  was  no  appropriation  given  to  the  Commission. 

Supreme  Court  Justice  Charles  G.  Douglas,  III  was  elected  chairman  of  the  commission  and,  along  with  Vice 
Chairman  Peter  J.  Donahue,  set  out  to  obtain  a  grant  from  the  New  Hampshire  Council  on  the  Humanities.  The 
Council  provided  $16,000  to  match  $10,000  to  be  raised  by  a  non-profit  corporation  established  by  members  of 
the  Commission.  Matching  funds  came  from  such  contributors  as  the  New  Hampshire  Bar  Foundation,  Digital 
Equipment  Corporation  and  the  Wheelabrator-Frye  Foundation. 

By  the  beginning  of  1983  writers  were  hired  to  develop  at  least  ten  chapters  each  for  grade  levels  4,  8,  and  12 
dealing  with  the  values  and  fundamentals  of  the  1784  New  Hampshire  Constitution,  the  second  oldest  in  the  na- 
tion. The  goal  was  to  avoid  memory  drills  and  detailed  civics  lessons  by  using  the  case  method  and  allowing  the 
students  to  come  to  tN-:*  own  conclusions  about  matters  like  a  clash  of  rights,  due  process,  equal  rights,  etc. 

Utilizing  a  panel  rii  V  ./Onanists,  the  two  writers  were  able  to  draw  upon  expertise  and  ideas  of  those  in  the  aca- 
demic community.  Frances  Brown  Nankin,  a  founding  editor  of  Cobblestone  Magazine,  brought  her  extensive 
writing  background  to  bear  at  the  eighth  grade  level.  Lorenca  Consuelo  Rosal,  who  has  written  for  MacMillan  & 
Co.,  Houghton-Mifflin  and  other  major  publishers,  developed  the  material  for  fourth  and  twelfth  grades.  It  is  from 
the  latter  grade  level  that  the  reprint  has  been  extracted. 

During  the  summer  of  1983  the  three  books  were  edited  and  250  copies  of  each  book,  with  cartoons  and  graph- 
ics developed  for  them  by  illustrator  R.P.  Hale,  were  printed.  The  student  and  teacher  material  totalled  a  thou- 
sand pages  for  all  three  grades. 

In  October  of  1983  twenty  teachers  that  had  agreed  to  field  test  the  material  in  their  classrooms  met  at  the  Su- 
preme Court  Building  in  Concord  for  a  workshop  and  distribution  of  books  for  their  students.  Weekly  scoring 
and  evaluation  sheets  were  prepared  by  the  teachers  and  mailed  to  the  writers.  As  a  result  of  the  actual  class- 
room experience  and  use  of  the  material  by  the  teachers,  numerous  changes  are  currently  being  made.  Final 
printing  money  will  be  sought  by  the  Commission  from  the  1985  session  of  the  legislature. 


The  New  Hampshire  Constitution: 
Your  Key  to  Liberty 

Part  I:  An  Introduction  to  the  N.  H.  Constitution 
Lesson  1:  Back  to  Basics 
LOOKING  AHEAD 

This  lesson  will  introduce  the  concept  of  what  a  constitution  is  and  what  it  does-  It  will  also  give  you  your  first 
look  at  the  New  Hampshire  Constitution  and  how  it  came  to  be. 
As  you  read  this  lesson  and  do  the  activities  in  it,  keep  these  questions  in  mind: 

1.  What  is  a  constitution? 

2.  Why  have  a  constitution? 

3.  How  does  a  written  constitution  differ  from  an  oral  constitution? 

4.  What  was  the  intent  of  the  framcrs  of  the  New  Hampshire  Constitution? 

5.  Why  is  your  Constitution  a  living  document? 
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BRAVE  NEW  WORDS 
FREEDOM. 

That  word  holds  so  much  meaning  to  everyone.  Yet  freedom  means  different  things  to  different  people.  What 
does  it  mean  to  you? 

Take  just  60  seconds  to  write  quickly  the  first  word  or  phrase  (not  necessarily  a  definition)  that  comes  to  your 
mind  when  you  think  of  the  following  words.  Then  work  in  small  groups  to  compare  your  lists.  Are  your  ideas 
and  impressions  similar  or  dissimilar  to  those  of  your  classmates? 
Freedom  

Government—  

Equally  ,  

Soverr  

Independence  

Natural  .  

Rules  ,  

Inherent  

Safety  

Life   ~^ 

Democratic  

Liberty  

Property  

Happiness  

Rights  .  

Law  

Power  

BRAVE  NEW  WORLDS 

Now  imagine  that  you  and  your  friends  are  on  a  space  shuttle.  You  are  about  to  land  and  colonize  a  new  pfan- 
et.  It  is  very  remote,  far  from  any  existing  settlement  or  intergalactic  government.  You're  on  your  own.  It's  up  to 
you  to  make  of  your  life  in  this  new  world  what  you  choose. 

As  you  orbit  the  planet,  looking  for  a  suitable  place  to  land,  someone  suggests  that  you  will  need  guidelines  or 
rules  for  living  in  this  new  place.  You  decide  to  write  an  agreement. 

Here  are  a  few  questions  to  consider: 

1.  How  do  you  feel  upon  your  arrival  at  the  uninhabited  planet? 

2.  What  are  your  concerns? 

3a.  Do  you  want  to  follow  the  rules  and  laws  of  your  former  planet? 

3b.  Are  all  of  these  rules  and  laws  applicable  in  your  new  situation? 

3c.  How  will  you  decide? 

4a.  Where  will  the  authority  lie? 

4b.  Who  will  decide  and  how? 

Now  write  your  agreement  or  compact. 

We  the  undersigned  


DEBRIEFING 

Have  a  representative  from  each  small  group  read  its  agreement  to  the  class.  Then  discuss  your  answers  to  the 
following  questions: 
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Process 

1.  How  did  your  group  proceed  to  create  an  agreement? 

2.  Who  decided  what  should  be  included  in  the  agreement? 
3a,  Did  everyone  agree  to  each  point? 

3b.  If  not,  how  did  you  come  to  a  final  decision? 
4a.  Who  wrote  the  final  agreement? 
4b.  How  was  this  person(s)  chosen? 

Points 

1.  How  did  your  answers  to  the  first  activity  affect  what  was  included  in  your  agreement? 

2.  Did  differing  ideas  about  basic  principles  lead  to  conflicting  views  about  the  agreement?  If  so,  what  were 
these  conflicts  and  how  were  they  resolved? 

3.  How  will  your  agreement  be  enforced? 

4.  Who  will  ensure  that  it  is  fairly  applied? 

5.  How  will  disagreements  or  conflicts  be  settled? 

6a.  Does  your  agreement  mutually  benefit  everyone  in  the  group? 

6b.  If  not,  what  reaction  did  those  who  felt  they  were  unfairly  treated  have  to  the  agreement? 
7a.  Of  what  value  is  the  agreement  without  the  willingness  of  the  entire  group  to  abide  by  it? 
7b.  Why? 

Projections 

1.  Suppose  you  had  made  no  agreement  before  colonizing  the  planet, 
la.  How  would  life  on  the  planet  be  different  without  an  agreement? 
lb.  Would  it  be  more  free?  More  chaotic?  More  organized?  More  just? 

2.  Do  you  think  such  sn  agreement  was  necessary?  Why? 

3.  Supoose  you  had  made  only  an  oral  or  verbal  agreement.  Would  disputes  about  the  meaning  and  details  of 
the  agreement  be  more  or  less  likely  to  occur?  Why? 

4.  Defend  your  answers  to  the  following  question: 

Do  you  think  that  a  written  agreement  would  be  more  likely  to  lead  to — 
arbitrary  government  injustice 
law  and  order  dictatorial  power 

equality  inflexible  laws 

personal  liberty 

4a.  How  important  is  it  to  be  r,ble  to  modify  or  change  the  agreement? 
4b.  What  would  be  the  advantages  of  a  written,  yet  flexible,  agreement? 

CONSTITUTING  A  GOVERNMENT 

You  have  just  had  the  experience  of  forming  a  government  based  on  certain  fundamental  values  through  a  writ- 
ten agreement  or  constitution. 

Your  federal  and  state  governments  are  likewise  constitutional  governments.  They  have  been  "constituted"  by  a 
written  agreement.  Such  constitutions  set  up  a  legal  framework  within  which  the  government  operates.  A  consti- 
tution describes  a  particular  combination  of  powers  used  systematically  to  achieve  a  certain  end.  What  that  end 
is  depends  on  the  beliefs  and  basic  principles  of  the  people  who  frame  the  constitution  and  the  people  who  agree 
to  live  by  it.  A  constitutional  government  may  or  may  not  be  democratic,  just,  mutually  beneficial  to  all,  etc. 

In  modern  times,  the  concept  of  a  written  constitution  was  invented  in  America.  Constitutions  that  existed  pre- 
viously, like  the  one  in  Britain,  were  essentially  "gentleman's  agreements."  A  written  constitution  was  the  revolu- 
tionary answer  Americans  reached  to  the  problem  of  creating  a  social  order  and,  at  the  same  time,  protecting  per- 
sonal freedom.  Justice  Miller  of  the  United  States  Supreme  Court  gave  this  classic  definition  of  an  American 
constitution: 

A  constitution  in  the  American  sense  of  the  word  is  a  written  instrument  by  which  Uie  fundamental 
powers  of  the  government  are  established,  limited  and  defined  and  by  which  these  powers  are  distrib- 
uted among  several  departments  for  their  more  safe  and  useful  exercise  for  the  benefit  oftfie  body  poli- 
tic. 

Justice  Miller  was  speaking  of  the  United  States  Constitution.  But  what  he  said  also  applies  to  your  state  Con- 
stitution which  took  effect  five  years  earlier  than  the  federal  document. 

This  program  is  about  that  earlier  Constitution;  about  what  it  says  and  doesn't  say;  what  it  does  and  doesn't  do; 
about  who  has  the  power,  how  they  got  it,  and  how  they  use  it.  It  is  about  the  rights  you  eryoy  as  New  Hamp- 
shire citizens  and  the  responsibilities  these  rights  entail. 
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The  New  Hampshire  Constitution:  A  First  Look 

A  political  constitution  is  like  "the  constitution  of  a  human  body  certain  nerves,  fibres  and 

muscles  and  certain  qualities  of  the  blood  and  jiiices  the  essentials  without  which  life  itself  can- 
not be  preserved  a  moment. " 

— John  Adams 

The  New  Hampshire  Constitution  is  more  than  a  skeletal  framework  of  government.  It  describes  the  essentials. 
It  reflects  the  concern  revolutionary  patriots  had  that  the  power  of  government  be  limited  and  that  personal 
rights  be  protected. 

Given  historical  experience,  this  concern  was  well-justified.  In  constituting  a  new  government,  New  Hampshire 
citizens  wanted  to  make  sure  that  a  native  tyrant  did  not  develop  to  replace  the  foreign  one. 
To  achieve  this  goal,  the  framers  of  the  New  Hampshire  Constitution  did  three  things: 

1.  The  Constitution  begins  with  a  Bill  of  Rights.  These  thirty-nine  articles  are  more  inclusive  than  the  federal 
Bill  of  Rights.  The  latter  is  composed  of  the  first  ten  amendments  which  were  added  to  the  U.S.  Constitution  to 
ensure  its  ratification.  New  Hampshire's  Bill  of  Rights  clearly  defines  individual  liberties  vis-a-vis  -he  government, 
maintaining  the  majority  of  power  in  the  hands  of  the  people. 

2.  Following  the  Bill  of  Rights,  the  New  Hampshire  Constitution  describes  the  form  of  government.  This  state 
government  derives  its  limited  power  from  the  people  and  is  designed  to  work  on  their  behalf. 

The  state  government  is  divided  into  three  branches,  each  with  its  own  separate  powers  and  duties.  The  legisla- 
tive branch,  or  General  Court,  consists  of  the  House  of  Representatives  and  the  Senate,  which  together  make  the 
laws  for  the  state.  The  executive  branch,  which  includes  the  Governor  and  Council,  is  responsible  for  carrying 
out  the  laws  and  seeing  that  they  are  obeyed.  The  judicial  branch,  which  consists  of  the  Supreme  Court  and  low- 
er state  courts,  interprets  and  applies  the  laws  and  provides  advisory  opinions  to  the  legislature,  the  Governor 
and  Council. 

3.  The  New  Hampshire  Constitution  provides  citizens  with  amending  powers.  These  powers  enable  citizens  to 
change  the  Constitution  and  the  government  it  forms.  While  modifying  the  Constitution  is  more  difficult  than 
amending  or  repealing  statutes,  such  flexibility  assures  that  the  Constitution  will  remain  a  "living  document",  re- 
flective of  changing  societal  needs  and  values. 

THE  LAST  WORD 

A  constitution  is  a  skeletal  framework  of  government  that  expresses  the  values  and  visions  of  the  society  for 
which  it  was  designed.  History  has  shown  that  written  constitutions  are  less  likely  to  lead  to  arbitrary  govern- 
ment than  verbal  constitutions. 

The  New  Hampshire  Constitution  is  the  second  oldest  state  constitution  in  the  world,  written  prior  to  the  Fed- 
eral Constitution.  The  New  Hampshire  Constitution  guarantees  individual  rights  while  limiting  government  power. 
The  amendment  process  keeps  the  New  Hampshire  Constitution  a  living  document  and  helps  maintain  ultimate 
power  in  the  hands  of  the  people;  for  they  alone  can  change  the  Constitution. 
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The  Framers  of  the  Constitution: 
Delaware 

Wi  t  h  th  is  descrip  t  io  n  of  th  e  Del  a  wa  re  delegu  tion  to 
the  Constitutional  Convention  in  17S7,  this  Constitu- 
tion inaugurates  a  series  of  articfry  on  each  of  the 
twelve  participating  states. 


Delaware,  the  smallest  of  the  states  participating  in 
the  Constitutional  Convention,  sent  five  delegates: 
John  Dickinson,  the  most  prestigious  member  of  the  del- 
egation, who  had  achieved  fame  in  1767-68  with  his  Let- 
ters from  a  Fanner  in  Pennsylvania  opposing  the 
Townshend  Acts;  George  Read,  a  well-known  attorney 
and  signer  of  the  Declaration  of  Independence;  Gunning 
Bedford,  Jr.,  Delaware  attorney  general  and  ardent 
small-state  advocate;  Richard  Basse tt,  a  gentleman  farm- 
er and  attorney;  and  Jacob  Broom,  businessman  and  civ- 
ic leader. 

The  Delaware  delegation  was  strongly  pronationalist, 
but  at  the  same  time  fought  tenaciously  for  small-state 
rights.  At  the  urging  of  Read,  Delaware's  instructions  to 
its  delegates  prohibited  their  approval  of  any  measure 
counter  to  the  one  state/one  vote  rule;  the  mandate  was 
disregarded,  however,  after  Dickinson  and  Read  helped 
to  engineer  the  Great  Compromise.  The  Delaware  dele- 
gates were  near  perfect  in  attendance  with  the  excep- 
tion of  Dickinson,  who  missed  some  sessions  and  left 
early  because  of  illness;  the  contributions  of  the  respec- 
tive members,  however,  were  unequal.  All  the  Delaware 
delegates  signed  the  Constitution,  although  Dickinson 
did  so  by  proxy  because  of  his  early  departure. 

The  most  significant  contribution  of  the  Delaware  del- 
egates was  made  by  John  Dickinson,  known  as  the  "pen- 
man of  the  Revolution."  Dickinson  was  born  into  a  pros- 
perous Maryland  family  in  1732;  he  and  his  parents 
moved  to  Delaware  in  1740.  After  studying  law  in  Phila- 
delphia and  at  London's  famed  Middle  Temple,  he  re- 
turned to  Philadelphia  to  become  a  prominen'  lawyer 
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and  man  of  affairs.  In  the  1760s,  he  served  in  both  the 
Delaware  and  Pennsylvania  assemblies,  and  in  1765  he 
was  a  delegate  to  the  Stamp  Act  Congress.  Throughout 
the  Revolutionary  period  Dickinson  championed  colonial 
rights  while  opposing  force,  a  stand  which  prompted 
John  Adams  to  say  he  had  "a  certain  great  fortune  and 
piddling  genius."  In  1775,  Dickinson  authored  the  "Olive 
Branch  Petition"  and,  with  Thomas  Jefferson,  the  stirring 
"Declaration  of  Causes  for  Taking  Up  Arms."  He  op- 
posed the  Declaration  of  Independence  in  1776  but  ab- 
sented himself  from  the  Congress  so  that  the  Pennsylva- 
nia delegation  could  vote  for  independence.  As  a 
Delaware  member  of  the  Continental  Congress,  he  head- 
ed the  committee  that  drafted  the  Articles  of  the  Confed- 
eration. He  was  president  of  the  Delaware  Supreme  Ex- 
ecutive Council  in  1781  and  president  of  the  Council  of 
Pennsylvania  from  1782-85;  he  chaired  the  Annapolis 
Convention  in  1786. 
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Dickinson  had  had  first  hand  experience  in  dealing 
with  the  limitations  of  the  Articles  of  the  Confederation, 
and  he  strongly  supported  a  national  government  mod- 
eled on  Britain's.  At  the  same  time,  he  was  determined 
to  safeguard  small-state  rights.  He  supported  the  dual 
representational  system  which  became  the  basis  of  the 
Great  Compromise,  and  he  worked  diligently  for  its 
adoption.  In  addition,  he  sat  on  the  committee  that  ad- 
dressed the  issue  of  importing  slaves,  and  also  on  the 
Committee  on  Postponed  Matters,  which  considered  the 
method  of  electing  the  President. 

After  the  Convention,  Dickinson  helped  to  mobilize 
public  opinion  for  the  adoption  of  the  Constitution  with 
another  series  of  newspaper  articles.  However,  he  never 
returned  to  public  office  and  busied  himself  writing  po- 
litical philosophy.  Apparently  he  missed  his  role  as  elo- 
quent spokesman  for  liberty  and  national  government, 
for  a  visitor  during  Dickinson's  later  years  reported  that 
he  became  quite  carried  away  and  declaimed  for  thirty 
minutes  as  though  addressing  his  peers  in  the  Philadel- 
phia State  House  once  again.  He  died  in  1808  at  the  age 
of  75. 

George  Read,  born  in  1733,  was  second  only  in  pres- 
tige and  experience  to  Dickinson.  One  of  six  sons  of  a 
wealthy  Dublin-born  Maryland  planter,  he  set  up  a  law 
practice  in  New  Castle  and  became  active  in  Delaware 
politics.  Although  he  protested  the  Stamp  Act,  like  his 
friend  John  Dickinson  he  was  wary  of  extremism.  Read 
attended  the  Continental  Congress  where  he  voted 
against  independence,  the  only  signer  of  the  Declaration 
to  do  so.  He  remained  politically  active  and  in  1777-78 
filled  the  office  of  president  of  Delaware  when  the  in- 
cumbent was  captured  by  the  British.  Following  the 
Treaty  of  Paris,  he  returned  to  state  politics,  and  in  1786 
he  attended  the  Annapolis  Convention. 

Read,  like  Dickinson,  supported  a  national  government 
that  would  be  structured  so  as  not  to  crush  the  small 
states.  At  one  point  he  went  so  far  as  to  suggest  erasing 
existing  state  boundaries  and  redividing  the  territory 
into  equal  segments.  Although  not  a  gifted  speaker,  he 
used  his  formidable  legal  knowledge  and  practical  expe- 
rience to  advantage.  Read  served  on  the  committee 
which  adjusted  representation  in  the  House,  and  he  was 
one  of  the  few  delegates  to  speak  out  for  popular  elec- 
tion of  the  President.  He  led  the  ratification  movement 
in  Delaware,  and  served  as  a  Senator  in  the  first  United 
States  Congress.  In  1793  he  resigned  to  accept  the  post 
of  chief  justice  of  Delaware,  where  he  remained  until  his 
death  in  1798  at  the  age  of  65. 

Gunning  Bedford,  Jr.,  was  born  in  1747  in  Pennsylva- 
nia. He  graduated  with  honors  from  the  College  of  New 
Jersey  (now  Princeton)  and  set  up  a  law  practice  in  Del- 
aware. During  the  Revolution  he  was  an  aid  to  General 
Washington  and  later  served  in  the  state  legislature  and 
attended  the  Continental  Congress.  From  1784-89  Bed- 
ford was  attonv;  general  of  Delaware. 

Contemporaries  describe  Bedford  as  "bold  and  ner- 
vous" as  a  speaker,  "commanding  and  striking  in  man- 
ner," and  "warm  and  impetuous"  in  temperament.  In 
fact,  Bedford  was  a  truculent  and  irascible  mar*  given  to 
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violent  outbursts  during  the  Convention.  In  June  he  lost 
his  temper  and  threatened  that  the  small  states  might 
seek  foreign  allies  if  not  accommodated  by  the  larger  in 
the  matter  of  representation.  Nevertheless,  he  was  use- 
ful, and  served  on  the  committee  that  drafted  the  Great 
Compromise.  Following  the  Convention,  Bedford  re- 
turned to  his  post  as  attorney  general  and  was  subse- 
quently named  a  federal  judge  for  Delaware.  His  later 
years  were  spent  chiefly  injudicial  and  philanthropic 
pursuits,  and  he  died  in  1812  at  the  age  of  65. 

Richard  Bassett,  born  in  Maryland  in  1745,  was  re;  r<*d 
by  a  well-to-do  relative  after  his  tavern-keeper  father  de- 
serted his  mother.  He  inherited  substantial  property  and 
divided  his  time  between  his  estate  in  Maryland  and  a 
law  practice  in  Delaware.  Bassett  was  a  cavalry  officer 
during  the  Revolution.  He  served  in  both  houses  of  the 
Delaware  legislature,  and  he  represented  the  state  at  the 
Annapolis  Convention.  At  the  Constitutional  Convention 
the  next  year,  Bassett  attended  regularly,  but  he  made 
no  speeches,  did  no  committee  work,  and  cast  no  decid- 
ing votes.  Nevertheless,  he  was  known  as  a  nationalist, 
and  he  supported  Read  in  his  goal  of  securing  equal 
state  representation  in  the  Senate. 

Following  the  Convention,  Bassett  served  as  a  U.S. 
senator  from  1789-93.  In  1793  he  was  appointed  chief 
justice  of  the  Delaware  Court  of  Common  Pleas,  and  in 
1797  he  was  elected  governor  of  Delaw^e.  In  1*01  he 
was  appointed  judge  of  the  U.S.  Circuit  Court,  a  post 
that  was  subsequently  abolished  by  the  Jeffersonian  Re- 
publicans. Almost  alone  among  his  wordly  and  rational- 
istic fellow-delegates,  Bassett  was  a  fiery  true  believer 
and  held  Methodist  camp  meetings  on  his  country  es- 
tate. His  later  years  were  spent  in  pious  and  hospitable 
activities,  and  he  died  in  1815  at  the  age  of  70. 

Jacob  Broom,  born  in  Wilmington  in  1752,  rose  from 
humbSo  origins  to  a  position  of  leadership  in  his  commu- 
nity an*',  state.  The  eldest  son  of  a  blacksmith,  he 
worked  at.  farming  and  surveying,  but  he  earned  his 
main  livelihood  from  commerce  and  real  estate.  Broom 
did  not  serve  in  the  Continental  Army  and  was  occupied 
during  the  Revolution  with  his  business  and  civil  offices. 
His  two  moments  of  glory  seem  to  have  been  the  oppor- 
tunity to  prepare  maps  for  General  Washington  before 
the  Battle  of  Brandywine,  and  his  composition  of  a  wel- 
coming address  for  the  General  on  behalf  of  the  city  of 
Wilmington.  Broom  served  numerous  terms  as  Wilming- 
ton burgess,  and  from  1784-86  he  sat  in  the  Delaware 
legislature. 

Although  overshadowed  in  education  and  social  stand- 
ing by  his  fellow  delegates,  Broom  never  missed  a  ses- 
sion and  spoke  several  times.  Nevertheless,  his  role  was 
a  minor  one.  After  the  Convention  he  returned  to  Wil- 
mington where  he  served  as  the  first  U.S.  postmaster 
and  was  active  in  business  and  civic  affairs  for  the  re- 
mainder of  his  life.  He  died  in  1810  at  the  age  of  58. 

Delaware  became  the  first  state  to  ratify  the  Constitu- 
tion, on  December  7,  1787. 
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Network  of  Scholars:  Supplement 


Project  '87  hopes  to  assist  planners  of  Bicentennial  programs  to  locate  specialists  on  the  Constitution  who  are 
interested  in  participating  in  local  events.  Toward  that  end,  we  asked  constitutional  specialists  to  let  us  know  if 
they  would  like  to  be  involved  in  these  projects.  The  initial  list  of  historians,  political  scientists,  lawyers  and  oth- 
ers who  responded  to  this  call  was  published  in  the  fall  issue  of  this  Constitution.  Entries  received  too  late  to  be 
included  in  that  issue  are  listed  below.  Planners  should  get  in  touch  directly  with  those  whom  they  would  like  to 
have  participate  in  their  programs. 


ARIZONA 

Judith  A.  Baer,  Ph.D. 

Department  of  Political  Science 

University  of  Arizona 

315  Social  Sciences 

Tucson,  AZ  85721 

Fourteenth  Amendment;  women's 

rights 

John  P.  Frank,  J.S.D. 
l£*wis  and  Roca 
100  W.  Washington 
Phoenix,  AZ  85003 
Supreme  Court  history 

ARKANSAS 

James  S.  Chase,  Ph.D. 
Department  of  History 
University  of  Arkansas 
Ozark  Hall  12 
Fayetteville,  AR  72701 
Political  parties 

Eldon  John  Eisenach,  Ph.D. 
Department  of  Political  Science 
University  of  Arkansas  at  Little 
Rock 

Little  Rock,  AR  72204 

Colonial  constitutions;  religion 

and  constitutional  ideas 

CALIFORNIA 

Joyce  Appleby,  Ph.D. 
Department  of  History 
University  of  California,  Los  Ange- 
les 

Los  Angeles,  CA  dn,d?A 
Colonial  and  euyfy  national  his- 
tory; economic  ard  political 
thought 

Morton  Borden  Ph.D. 
Department  of  ftsiotf 
University  of  California,  Santa 
Barbara 

Santa  Barbara,  CA  93106 
Early  national  period 

John  P.  Diggins,  Ph.D. 
Department  of  History 
University  of  California,  Irvine 
Irvine,  CA  92717 
American  political  thought 

Malcolm  M.  Feeley,  Ph.D. 
School  of  Law 

University  of  California,  Berkeley 
Berkeley,  CA  94720 
Civil  liberties 


Edwin  S.  Gaustad,  Ph.D. 
Department  of  History 
University  of  California,  Riverside 
Riverside,  CA  92521 
Religious  fivedom  and  the  Con- 
stitution 

Norman  Jacobson,  Ph.D. 
Department  of  Political  Science 
University  of  California,  Berkeley 
Berkeley,  CA  94720 
Political  and  constitutional  the- 
ory 

Gordon  Lloyd,  Ph.D. 
Department  of  Political  Science 
University  of  Redlands 
Redlands,  CA  92373 
Creation  of  the  American  Consti- 
tution 

Paul  J.Mishkin,  J.D. 
School  of  Law  (Boalt  Hall) 
University  of  California,  Berkeley 
Berkeley,  CA  94720 
Constitutional    law;  federal 
courts;  civil  liberties 

Stanley  Mosk,  J.D. 
Justice,  Supreme  Court  of  Califor- 
nia 

State  Building 

San  Francisco,  CA  94102 

States  and  constitutional  law 

A.  E.  Keir  Nash,  Ph.D. 
Department  of  Political  Science 
University  of  California,  Santa 
Barbara 

Santa  Barbara,  CA  931(X3 
Constitutional  histcrc:  race  and 
law 

CONNECTICUT 

Estelle  F.  Feinstein,  Ph.D. 
Department  of  History 
University  of  Connecticut-Stam- 
ford 

Stamford,  CT  06903 
American  urban  history 

DISTRICT  OF  COLUMBIA 

James  M.  Banner,  Jr.,  Ph.D. 
Association  of  American  Colleges 
1818  R  Street,  N.W. 
Washington,  D.C.  20009 
Early  republic;  political  parties 


Joseph  E.  Goldberg,  Ph.D. 
Senior  Research  Fellow 
National  Defense  University/Fort 
NcNair 

Washington,  D.C.  20319 
Military  relations  within  a  de- 
mocracy; the  American  founding; 
constitutional  amendment  proc- 
ess 

Richard  G.  Stevens,  Ph.D. 
Department  of  Government 
Georgetown  University 
Washington,  D.C.  20057 
The  founding;  Declaration  and 
the  Constitution;  bill  of  lights; 
Fourteenth  Amendment 

Bradford  Wilson,  Ph.D. 

Research  Associate 

Supreme  Cobrc  of  the  United 

States 

Washington,  D.C.  20543 
Supreme  Court;  American  consti- 
tutional studies 

GEORGIA 

Dorothy  T.  Beasley,  LL.B. 
State  Court  of  Fulton  County 
160  Pryor  Street,  S.W.,  Room  208 
Atlanta,  GA  30303 
Relationship  of  Georgia  State  and 
federal  bills  of  rights 

ILLINOIS 

Morton  J.  Frisch,  Ph.D. 
Department  of  Political  Sci:  -*o 
Northern  Illinois  University 
DeKalb,  IL  60115 

American  political  thought; 
American  founding;  Alexander 
Hamilton 

Peter  F.  Nardulli,  Ph.D.,  J.D. 
Institute  of  Government 
University  of  Illinois 
1201  W.  Nevada 
Urbana,  IL  61801 

Fourteenth  Amendment;  federal- 
state  relations;  criminal  proce- 
dure 

Nathan  Tarcov,  Ph.D. 
Department  of  Political  Science 
University  of  Chicago 
5828  S.  University  Avenue 
Chicago,  IL  60637 
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John  Locke;  American  political 
thought;  the  founding;  the  princi- 
ples of  American  foreign  policy 

INDIANA 

Edward  B.  McLean,  Ph.D.,  J.D. 
Department  of  Political  Science 
Wabash  College 
Crawfordsville,  IN  47933 
Legal  philosophy 

IOWA 

Arthur  Bonfield,  J.D. 
University  of  Iowa  Law  School 
Iowa  City,  1A  52242 
Judicial  review;  federalism;  civil 
rights  ar.  i  liberties;  constitution- 
al law 

Donald  W.  Sutherland,  D.Phil. 
Department  of  History 
University  of  Iowa 
Iowa  City,  1A  52242 
English  law,  1150-1700 

Joseph  F.  Wall,  Ph.D. 
Rosenfield  Program  in  Public  Af- 
fairs 

Grinnell  College 

2000  Country  Club  Drive 

Grinnt  .LlA  50112 

American  constitutional  history, 

1865-1915 

KENTUCKY 

W.  Richard  Merriman,  Ph.D. 
Department  of  History  and  Politi- 
cal Science 
Berea  College 
Berea,  KY  40404 
Race;  political  ideology 

LOUISIANA 

James  L.  Dennis,  J.D. 
Associate  Justice 
Louisiana  Supreme  Court 
301  Loyola  Avenue 
New  Orleans,  LA  70112 
Constitutional  law 

Gary  McDowell,  Ph.D. 

Department  of  Political  Science 

Tulane  University 

1229  Broadway 

New  Orleans,  LA  70118 

Political  thought  of  the  founders; 

judiciary 


this  Constitution 


Jack  P.  Greene,  Ph.D. 
Department  of  History 
The  Johns  Hopkins  University 
Baltimore,  MD  21218 
Colonial  and  revolutionary  back- 
ground of  the  Constitution 

MASSACHUSETTS 
Milton  Cantor,  Ph.D. 
Department  of  History 
University  of  Massachusetts 
Amherst,  MA  01002 
First,  Fourth  Fifth,  Sixth,  Eighth 
Amendments;  Supreme  Court 

George  Dargo,  J.D.,  Ph.D. 

New  England  School  of  Law 

154  Stuart  Street 

Boston,  MA  02116 

Legal  and  constitutional  history; 

early  America 

Robert  A.  Gross,  Ph.D. 
American  Studies  Department 
Amherst  College 
Amherst,  MA  01002 
Social  history  of  the  revolution- 
ary era 

MICHIGAN 

Frederick  Schauer,  J.D. 
University  of  Michigan  Law 
School 

Ann  Arbor,  MI  48109 
Free  speech  and  the  First  Amend- 
ment; constitutional  interpreta- 
tion 

Sandra  F.  VanBurkleo,  Ph.D. 
Department  of  History 
Wayne  State  University 
838  Mackenzie  Hall 
Detroit,  MI  48202 
Constitutional  history;  early  na- 
tional U.S.  history 

MINNESOTA 

Susan  M.  Olson,  Ph.D. 
Department  of  Political  Science 
University  of  Minnesota 
1414  Social  Sciences  Building 
Minneapolis,  MN  55455 
Interest  group  litigation;  rights  of 
disabled  persons 

Norman  L.  Rosenberg,  Ph.D. 

Department  of  History 

Macalester  College 

St.  Paul,  MN  55105 

Legal  and  constitutional  history; 

civil  liberties 

Charles  E.  Umbanhowar,  Ph.D. 
Department  of  Political  Science 
St.  Olaf  College 
Northfield,  MN  55057 
Federal  Convention  of  J 787/ Ad- 
ams-Jefferson  Connection 

MISSOURI 

Gerald  T.  Dunne,  J.D. 

St.  Louis  University  Law  School 

3700  Lindell 

St.  Louis,  MO  63130 

Supreme  Court  history 

NEBRASKA 

Kent  A.  Kirwan,  Ph.D. 
Department  of  Political  Science 
University  of  Nebraska  at  Omaha 
Omaha,  NE  68182 
Constitutional  law 


NEVADA 

Michael  J.  Brodhead,  Ph.D. 
Department  of  History 
University  of  Nevada,  Reno 
Reno,  NV  89557 

U.S.  Supreme  Court  in  the  nine- 
teenth century 

NEW  HAMPSHIRE 

Charles  G.  Douglas,  III,  J.D. 
Senior  Justice 

New  Hampshire  Supreme  Court 

Noble  Drive 

Concord,  NH  03301 

State  constitution  and  the  bill  of 

rights 

H.  Nicholas  Muller,  III,  Ph.D. 
President,  Colby-Sawyer  College 
New  London,  NH  03257 
United  States,  New  England  and 
Vermont  history 

Lorenca  Consuelo  Rosal 

New  Hampshire  Constitution 

Commission 

203  Loudon  Road 

Building  8,  Apt.  8 

Concord,  NH  03301 

Educational  pwgrams  on  state 

and  federal  constitutio?is 

NEW  JERSEY 

Paul  G.  E.  Clemens,  Ph.D. 

Department  of  History 

Rutgers  University 

New  Brunswick,  NJ  08903 

Colonial  history;  Constitutional 

Convention 

William  J.  Gilmore,  Ph.D. 
Department  of  History 
Stockton  State  University 
Pomona,  NJ  08240 
American  cultural  history,  1750- 
1850;  Vermont;  New  Jersey 

Stanley  N.  Katz,  Ph.D. 
Woodrow  Wilson  School 
Princeton  University 
Princeton,  NJ  08544 
Eighteenth-century  legal  history; 
history  of  the  Supreme  Court 

Jonathan  Lurie,  Ph.D. 
Department  of  History 
Rutgers  University 
Conklin  312 
Newark,  NJ  07102 
American  legal  history 

NEW  YORK 

William  Gangi,  Ph.D. 
Department  of  Political  Science 
St.  Johns  University 
165  Munro  Boulevard 
Valley  Stream,  NY  11581 
Judicial  power;  criminal  justice 

Louis  Henkin,  LL.B. 
Columbia  University  Law  School 
435  W.  116th  Street 
New  York,  NY  10027 
Law;  theoi-y;  rights;  foreign  af- 
fairs 

Ari  Hoogonboom,  PhD. 
Department  of  History 
Brooklyn  College 
Brooklyn,  NY  11210 
Civil  service;  interstate  com- 
merce 


Alfred  S.  Konefsky,  J.D. 
Law  School 

State  University  ol  'N»-v  York 

Buffalo,  NY  14260 

American  constitutional  history, 

1776-1835 

Richard  J.  Regan,  Ph.D. 
Department  of  Political  Science 
Fordham  University 
Bronx,  NY  10458 
Constitutional  law 

NORTH  CAROLINA 

Walter  E.  Dellinger,  LL.B. 
Duke  University  Law  School 
Durham,  NC  27706 
1787;  constitutional  amendment 

Abraham  Holtzman,  Ph.D. 
Department  of  Political  Science 
North  Carolina  State  University 
Box  8102 

Raleign,  NC  27695-8102 
President;  Congress;  political 
parties,  interest  groups;  Consti- 
tution 

John  V.  Orth,  Ph.D.,  J.D. 
School  of  Law 
University  of  North  Carolina 
Chapel  Hill,  NC  27514 
Eleventh  Amendment 

Jerry  Pubantz,  Ph.D. 
Department  of  History  and  Politi- 
cal Science 
Salem  College 
Winston-Salem,  NC  27108 
Constitution  and  foreign  affairs 

Tinsley  E.  Yarbrough,  Ph.D. 
Department  of  Political  Science 
East  Carolina  University 
Greenville,  NC  27834 
Constitutional  law 

OHIO 

Harry  M.  Clor,  Ph.D. 
Department  of  Political  Science 
Kenyon  College 
Gambier,  OH  43022 
Constitutional  law;  American 
founding 

Michael  Grossberg,  Ph.D. 

Department  of  History 

Case  Western  Reserve  University 

Cleveland,  OH  44106 

Law  and  social  policy;  family  law 

R.  S.  Hill,  Ph.D. 

Department  of  Political  Science 

Marietta  College 

Marietta,  OH  45750 

Theory  of  the  Constitution; 

Northwest  Ordinance  of  1787 

David  E.  Kyvig,  Ph.D. 
Department  of  History 
University  of  Akron 
Akron,  OH  44325 
Twentieth-century  constitutional 
amendments;  prohibition 

Ronald  E.  Seavoy,  Ph.D. 
Department  of  History 
Bowling  Green  State  University 
Bowling  Green,  OH  43403 
Constitutional  law  and  economic 
development 


OREGON 

Susan  M.  Leeson,  J.D.,  Ph.D. 
Department  of  Political  Science 
yr'iiliiTf.ette  University 

rfaijfn,  on  arm 

Founding  period;  7 '■■'ink  Amend- 
ment; Frederick  Douglass 

Thomas  D.  Morris,  Ph.D, 
Department  of  History 
Portland  State  University 
Portland,  OR  97207 
Constitution  and  legal  history; 
civil  liberties;  slavery 

PENNSYLVANIA 

Daniel  J.  Elazar,  Ph.D. 

Center  for  the  Study  of  Federalism 

Temple  University 

Philadelphia,  PA  19122 

Federalism;  intergovernmental 

relations 

Eugene  W,  Hickok,  Jr.,  Ph.D. 
Department  of  Political  Science 
Dickinson  College 
Carlisle,  PA  17013 
Constitutional  thought;  national 
institutions  and  policy 

Ellis  Katz,  Ph.D. 

Center  for  the  Study  of  Federalism 

Temple  University 

025-25 

Philadelphia,  PA  19122 
Federalism 

Jeffrey  B.  Morris,  Ph.D.,  J.D. 
Departmf.t  of  Political  Scien- 
ce/C2 

University  of  Pennsylvania 
Philadelphia,  PA  19104 
Supreme  Court  and  the  judiciary; 
civil  liberties;  American  consti- 
tutional history 

SOUTH  CAROLINA 

Randall  M.  Chastain,  LL.B. 
University  of  South  Carolina  Law 
School 

Columbia,  SC  29208 
Constitutional  law 

TENNESSEE 

James  F.  Blumstein,  LL.B. 
Vanderbilt  Law  School 
Nashville,  TN  37240 
Commerce  clause;  state  and  local 
taxation;  federalism;  civil  rights 

Paul  K.  Conkin,  Ph.D. 

Department  of  History 

Vanderbilt  University 

1003  Tyne  Blvd. 

Nashville,  TN  37220 

Political  and  economic  theory; 

American  political  thought 

TEXAS 

John  Kincaid,  Ph.D. 
Department  of  Political  Science 
North  Texas  State  University 
Denton,  TX  76203-5338 
Federalism;  political  thought 

Glen  E.  Thurow,  Ph.D. 
Department  of  Political  Science 
University  of  Dallas 
Irving,  TX  75062 

Constitution;  presidency;  judi- 
cial review 
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Thomas  G.  West,  Ph.D. 
Department  of  Politics 
University  of  Dallas 
Irving,  TX  75061 

Political  thought  of  the  founding 
UTAH 

James  L.  Clayton,  Ph.D. 
Dean's  Office,  Graduate  School 
University  of  Utah 
310  Park  Building 
Sail  Lake  City,  UT  84102 
First  Amendment;  freedom  of  re- 
ligion 

Walter  F.  Pratt,  D.  Phil.,  J.D. 
J.  Reuben  Clark  Law  School 
Brigham  Young  University 
Provo,  UT  84002 

American  legal  and  constitution 
al  history 

VERMONT 
Kenneth  M.  Holland,  Ph.D. 
Department  of  Political  Science 
University  of  Vermont 
Burlington,  VT  05405 
Affirmative  action;  executive 
power  in  foreign  affairs 

Norbert  A.  Kuntz,  Ph.D. 
Department  of  History 
St.  Michael's  College 
Winooski,  VT  05404 
Reconstruction  court;  black  his 
tory 

Harold  Schultz,  Ph.D. 
University  of  Vermont 
P.O.  Box  3145 
Burlington,  VT  05401 
Framing  of  the  Constitution 

Paul  L.  Silver,  Ph.D. 
Department  of  History 
Johnson  State  College 
Johnson,  VT  05656 
Progressive  era;  New  Deal 

Mark  A.  Stoler,  Ph.D. 
Department  of  History 
University  of  Vermont 
Burlington,  VT  05405 
U.S.  diplomatic  and  military  his- 
tory 

VIRGINIA 

David  E.  Marion,  Ph.D. 
Department  of  Political  Science 
Hampden-Sydney  College 
P.O.  Box  94 

Hampden-Sydney,  VA  23943 
Constitutional  law;  regulation; 
bureaucratic  state 

Thomas  R.  Morris,  Ph.D. 
Department  of  Political  Science 
University  of  Richmond 
Richmond,  VA  23173 
Constitutional  law;  state  courts 
and  state  constitutions 


Garrett  Ward  Sheldon,  Ph.D, 
Department  of  Social  Sciences 
Clinch  Valley  College 
University  of  Virginia 
Wise,  VA 

Thomas «  fffnm 

James  W.  jfttkte,  j.D. 
School  of  Lav; 

College  of  William  and  Mary 
Williamsburg,  VA  2KU35 
Constitutional  law 

WASHINGTON 

Arthur  Bestor,  Ph.D. 
Department  of  History 
University  of  Washington 
Seattle,  WA  93195 
Constitution  and  foreign  affairs: 
intent  of  theframers 

Robert  F.  Utter,  LL.B. 
Temple  of  Justice 
Supreme  Court  of  Washington 
Olympia,  WA  98504 
State  courts 

WISCONSIN 

Shirley  A.  Abrahamson,  J.D. 

Supreme  Court  of  the  State  of 

Wisconsin 

State  Capitol 

P.O.  Box  1688 

Madison,  Wl  53701 

State  constitutions;  federalism; 

bill  of  rights 

John  P.  Kaminski,  Ph.D. 
Center  for  the  Study  of  the  Ameri- 
can Constitution 
University  of  Wisconsin 
455  N.  Park  Street 
Madison,  Wl  53706 
Drafting  and  ratification  of  the 
Constitution 

Richard  Leffler,  MA. 
Department  of  History 
University  of  Wisconsin 
455  North  Park  Street 
Madison,  Wl  53706 
Constitutioniratiflcation  debate 

Christopher  Wolfe,  Ph.D. 
Department  of  Political  Science 
Marquette  University 
Milwaukee,  Wl  53233 
Constitutional  law;  American  po- 
litical thought;  the  founding 

FOREIGN 

Padmanabh  M.  Kamath,  Ph.D. 
Department  of  Civics  and  Politics 
University  of  Bombay 
Ranade  Bhuvan,  Vidyanagari 
Santacruz  (East),  Bombay 
INDIA  400  093 
American  government 
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Government  is  Working 

by  Representative  Barber  Conable  (R.t  New  York) 
[reprinted  from  Roll  Call,  April  19,  1984] 

Jy  terminal  legislative  condition  has  caused  me  re- 
cently to  muse  more  than  usual  about  the  interest- 
ing job  that  has  claimed  my  energies  over  the  past  20 
years.  To  oversimplify  my  conclusions,  I  believe  that 
representative  government  is  alive  and  well  here  in 
Washington,  that  the  governmental  system  conceived  by 
the  Founding  Fathers  was  wise  and  a  continuing  part  of 
our  heritage,  that  a  realistic  expectancy  of  government 
and  an  understanding  of  how  it  functions  are  probably 
more  important  than  any  of  the  specific  things  govern- 
ment does,  and  that  I  am  blessed  in  this  skeptical  age  to 
have  had  the  experience  which  brings  these  conclusions 
forth. 

This  optimistic  assessment  seems  to  fly  in  the  face  of 
the  well-known  mess  which  at  any  given  time  clutters  up 
the  Washington  landscape.  Why,  you  may  well  ask,  are 
not  our  problems  solved  if  government  is  functioning  as 
it  should?  Why  aren't  we  more  secure,  happier,  and 
more  satisfied  that  our  prospects  are  brighter  than  those 
of  our  ancestors?  Maybe  messes  result  from  govern- 
ments trying  to  do  too  much,  not  too  little. 

I  didn't  say  representative  government  was  efficient  or 
that  the  government  was  dealing  well  with  our  prob- 
lems, only  that  it  is  working  out  the  way  it  was  intended 
and  that  we  are  the  better  for  it.  Those  who  want  a  gov- 
ernment that  solves  everybody's  problems  efficiently 
should  turn  to  some  other  system  than  representative 
democracy.  When  decision  rests  on  the  consent  of  the 
governed,  it  comes  slowly,  only  after  consensus  has  built 
or  crisis  has  focused  public  attention  in  some  unusual 
way,  the  representatives  in  the  meantime  hanging  back 
until  the  sign  «?    uwistalcable.  Government  decision, 
ty  v."  i,  is  not  the  cutti.v  -d£e  of  change  but  a  belated  re- 
t  :  tfon  to  change. 

fortunately,  our  society  has  many  decision  makers 
outside  Washington,  in  the  churches  and  non-profits,  in 
the  other  levels  of  government,  in  the  private  .sector,  in 
the  schools  and  tiie  community  organizations.  In  short, 
the  involved  citizens  of  America  do  their  own  thing, 
bring  about  change,  and  then  drag  government  kicking 
and  screaming  into  recognizing  that  change  has  oc- 
curred and  that  it  should  be  reflected  in  the  way  the 
government  does  business. 

The  irony  is  that  the  traditional  American  liberal  be- 
lieves that  ihvj  conservative,  lagging  force  should  be  the 
major  instrumentality  of  change  in  our  society.  Liberal 
thinkers  describe  the  way  government  ought  to  be,  not 
the  way  it  is,  far  behind  the  curve  because  accountabil- 
ity makes  it  so.  In  effect,  they  are  yearning  for  philoso- 
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pher-kings  with  the  power  and  the  will  to  do  for  the 
people  what  the  people  are  not  yet  ready  for,  rather  than 
for  representatives. 

One  of  the  lessons  of  history  is  that  people  with  the 
power  to  be  philosopher-kings  quickly  become  more 
kings  than  philosophers,  and  not  comfortable  purveyors 
of  liberalism.  It's  safer  to  let  the  people  decide  first, 
even  though  it's  not  very  inspiring  to  have  a  laggard  gov- 
ernment. Don't  expect  too  much:  realism  about  the  way 
governments  function  is  better  in  the  long  run  than  the 
disillusionment  that  follows  wishful  thinking. 

The  Founding  Fathers  didn't  want  efficient,  adventur- 
ous governments,  fearing  they  would  intrude  on  our  in- 
dividual liberties.  I  think  they  were  right,  and  I  offer  our 
freedom,  stability  and  prosperity  as  evidence.  I'm  not  in- 
dicting our  government  when  I  describe  it  in  these 
terms,  but  I'm  saying  that  its  role  was  properly  designed 
not  to  damage  the  dynamics  of  a  free  society. 

But  Not  As  Weil  As  !!  Should 

by  James  Sundquist 

Representative  Conable  has  a  high  tolerance  level.  He 
acknowledges  the  "well-known  mess"  in  Washington, 
admits  that  inefficiency  and  delay  characterize  the  gov- 
ernment's response  to  national  needs,  but  then  counsels 
his  readers  to  lower  their  expectations,  stop  asking  the 
government  to  "deal  ...  well  with  our  problems,"  and 
just  accept  this  best-of-all-possible  governmental  sys- 
tems. 

He  reasons  that  if  we  keep  our  government  inefficient 
enough,  it  will  be  incapable  of  embarking  on  "adventur- 
ous" efforts  to  change  society.  True  enough.  But  that  is 
the  wrong  issue.  In  these  days  of  neo-conservatism  and 
neo-liberalism,  nobody  is  going  to  try  to  remake  any- 
thing much,  whichever  party  is  in  power—as  anyone  fol- 
lowing the  1984  campaign  must  know.  The  issue  is  a 
more  fundamental  one:  whether  the  government  has  the 
institutional  capacity  to  fulfill  its  inescapable  responsi- 
bilities. 

Take  the  deficit.  Running  in  the  $150-200  billion  range 
as  far  ahead  as  anyone  can  see,  it  is  scarcely  a  matter 
that  can  be  left  to  those  "decision  makers  outside  Wash- 
ington"—churches  and  non-profits,  states  and  cities,  the 
private  sector,  schools  and  community  organizations — 
who  Mr.  Conable  tells  us  should  lead  the  government. 
The  responsibility  for  coping  with  the  deficit  falls 
squarely  on  Washington's  decision-makers,  including  the 
Ways  and  Means  Committee  on  which  the  Congressman 
has  served  so  long  with  such  great  distinction. 

And  on  this  matter,  virtually  everyone  warns  that  the 
"laggard"  tendency  of  our  government,  which  Mr.  Con- 


able finds  so  praiseworthy,  is  in  fact  a  peril.  /-Yesident 
Reagan  calls  the  size  of  the  deficit  outrageous  and  de- 
mands a  balanced  budget.  Leaders  of  both  parties  in 
both  houses  of  the  Congress  warn  that  the  country  is 
headed  for  disaster.  Wali  Street  agrees.  So,  save  f<v-  a 
few  ideologues,  do  economists  both  in  and  out  of  gov- 
ernment. Yet  no  action  anywhere  near  commensurate 
with  the  scale  of  the  problem  is  in  sight. 

One  could  go  on  to  list  other  issues  that  only  ti  » gov- 
ernment can  deal  with:  the  unchecked  flow  of  ihYyjal 
aliens,  the  financial  crisis  of  Medicare,  revotetion  in 
Central  America,  and  so  on.  But  the  point  is  --?leavi  A 
government  deliberately  strippe-il  of  the  capacity  '.-o  be 
adventurous  and  to  "do  too  much"  also  lacks  capa-lty  to 
do  that  bare  minimum  of  things  that  it  cannot  w*;$e 
doing  and  that  are  crucial  to  the  country's  setv-'fty  ard 
well-being. 

So,  even  as  we  praise  the  genuine  merits  cftUe  consti- 
tutional system  the  Framers  gave  us,  it  is  surely  timely 
during  these  Bicentennial  years  to  ask  V,  nether  some 
greater  degree  of  efficiency,  dispatch,  responsibility,  and 
accountability  might  be  achieved  without  jeopardizing 
the  conservative  ideal  of  limited  government  that  iv'Ir. 
Conable  ably  espouses. 

I  suggest,  among  other  questions  to  be  asked  as  we 
approach  the  Bicentennial  celebration,  these: 

Would  an  electoral  system  that  encouraged,  rather 
than  discouraged,  unified  party  control  of  the  three  cen- 
ters of  decision-making— Presidency,  Senate,  and 
House — make  for  more  effective  and  responsible  govern- 
ment? 

Would  longer  terms  for  the  President  and  for  House 
members  enable  them  to  rise  to  a  higher  level  of  states- 
manship in  confronting  crucial  issues? 

Would  a  span  longer  than  two  years  between  national 
elections,  and  a  life  of  more  than  two  years  for  a  Con- 
gress, enable  decision-makers  to  come  to  grips  with  is- 
sues now  left  unresolved  each  two  years  for  lack  of 
time? 

Whenever  deadlock  and  quarreling  between  the  Presi- 
dent and  the  Congress  reduce  the  government  to  immo- 
bility, could  a  better  solution  be  devised  than  simply 
waiting  helplessly  until  the  next  presidential  election 
comes  around? 

Such  questions  do  not  challenge  the  fundamental 
structure  of  the  government.  They  simply  suggest  that, 
perhaps,  the  constitutional  structure  is  not  beyond  im- 
provement. The  Founding  Fathers  who,  after  all, 
scrapped  the  Articles  of  Confederation  and  wrote  a 
wholly  new  instrument  of  government,  were  among  the 
most  "adventurous"  of  all  0ur  forebears.  They  would  be 
the  last  to  understand  how      )  hundred  years  later, 
anyone  could  regard  complacency  as  the  highest  civic 
virtue. 
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ORGANIZATIONS  and  INSTITUTIONS 


THE  CLAREMONT 
INSTITUTE  FOR  THE 
STUDY  OF 

STATESMANSHIP  AND 
POLITICAL  PHILOSOPHY 

480  North  Indian  Hill 
Boulevard 

Clareinont,  California  91711 
(714)  621-6825 
Contact:  Ken  Masugi 


"Democracy  in  America: 
Alexis  de  Tocqueville  Ob- 
serves the  New  Order"  is  a 
four-day  conference  celebrat- 
ing the  sesquicentennial  of 
the  publication  of  Democracy 
in  America.  To  be  held  in 
Claremont,  California,  from 
January  23-26,  1985,  this  con- 
vocation of  over  thirty  schol- 
ars from  throughout  the 
world  features  Honry  Steele 
Commager  and  Richard  Rod- 
riguez as  keynote  speakers. 
Other  participants  include 
George  Anastaplo,  Robert 
Bellah,  Roger  Boesche,  Eva 
Brann,  Wilhelm  Hennis,  Jean- 
Claude  Lamberti,  Wilson 
Carey  Mc Williams,  J. P.  Mayer, 
James  Schleifer,  Cushing 
Strout,  Marvin  Zetterbaum, 
and  Catherine  Zuckert. 

Panel  topics  are  "States- 
manship in  the  Age  of  Equali- 
ty," "Morality  and  Politics," 
"The  American  Mind," 
"Equality  in  America:  The 
Three  Races  and  Women," 
"The  American  Commercial 
Character,"  "Democracy  Out- 
side America,"  and  "Citizen 
Participation  versus  Central- 
ization of  Administration." 

This  conference  is  the  sec- 
ond in  Novus  Ordo  Seclorum, 
the  Bicentennial  of  the  Con- 
stitution Project  of  the  Clare- 
mont Institute  for  the  Study 
of  Statesmanship  and  Politi- 
cal Philosophy.  This  National 
Endowment  for  the  Human- 
ities-supported endeavor  is 
part  of  a  year-long  program 
of  public  education  on  the 
importance  of  Tocqueville 's 
work  for  the  American  con- 
stitutional heritage. 


There  is  no  registration  fee. 
For  more  information  contact 
Dr.  Ken  Masugi. 

INSTITUTE  OF 
GOVERNMENT 

207  Minor  Hall 
University  of  Virginia 
Charlottesville,  Virginia 
22903 

(804)  924-3396 
Contact:  Timothy  G. 
O'Rourke 


The  Institute  of  Govern- 
ment of  the  University  of  Vir- 
ginia has  conducted  five  fo- 
rums in  1984  as  part  of  its 
series  "The  Virginia  Court 
Days  Forums"  which  will 
continue  through  1986. 

The  five  forums,  held  at 
various  sites  throughout  the 
Commonwealth,  addressed 
the  following  topics:  "The 
Constitution  as  Symbol  and 
Substance:  What  Does  Consti- 
tutionalism Mean?"  "Religion 
and  the  Constitution:  How 
High  is  the  Wall  of  Separa- 
tion?" "Democratic  Represen- 
tation Under  the  Constitution: 
Where  Do  Political  Parties  Fit 
In?"  "Courts  and  Constitu- 
tion: Toward  an  Imperial  Ju- 
diciary?" and  "Conflicting 
Rights  Under  the  Constitu- 
tion: A  Free  Press  Versus  a 
Fair  Trial."  Each  forum  dealt 
with  both  the  historical  back- 
ground and  the  contemporary 
debate. 

The  series  is  intended  to 
promote  a  broader  public  un- 
derstanding of  current  issues 
of  constitutional  governance, 
to  foster  a  greater  apprecia- 
tion of  the  Constitution  and 
of  Virginia's  contribution  to 
its  creation  and  evolution, 
an^  to  encourage  citizen  par- 
ticipation in  the  discussion  of 
public  affairs.  Ten  of  the 
twenty  forums  will  be  video- 
taped for  later  broadcast  on 
Virginia  stations.  The  series  is 
supported  in  part  by  a  grant 
from  the  National  Endow- 
ment for  the  Humanities. 


ERIC 


FEBRUARY 
CONFERENCE  AT 
INDEPENDENCE 
NATIONAL  HISTORICAL 
PARK 


On  February  8  and  9,  Inde- 
pendence National  Historical 
Park  will  present  a  confer- 
ence entitled  "A  Meeting 
Among  Friends:  Delegates  to 
the  Constitutional  Convention 
of  1787."  Panels  will  address 
the  following  topics:  the  dele- 
gates' views  of  the  state  of 
the  nation  and  of  their  re- 
gions; the  background,  inter- 
ests and  political  views  of  the 
delegates  and  how  they  inter- 
acted within  the  delegations; 
the  confrontation  and  com- 
promise over  regional  inter- 
ests and  representation.  The 
registration  fee  for  the  con- 
ference is  $10  ($5  for  stu- 
dents). For  further  informa- 
tion, call  (215)  597-7919. 

COMMITTEE  ON  THE 

CONSTITUTIONAL 

SYSTEM 

1755  Massachusetts  Avenue, 
N.W.,  Suite  410 
Washington,  B.C.  20036 
(202)  387-8787 
Contact:  Peter  }ichauffler 


The  Committee  on  the  Con- 
stitutional System  has  been 
set  up  to  examine  the  present 
state  of  the  political  structure 
of  the  United  States  and  to 
evaluate  suggestions  on  pos- 
•    <j  changes  in  political  par- 
ti rales,  congressional  organi- 
zation «ftd  the  distribution  of 
executw>  and  legislative  pow- 
er under  '.vie  Constitution. 

The  bipartisan  committee 
which  ha*}  held  four  prelimi- 
nary meetings  in  Washington 
and  one  in  California  is 
chaired  by  Senator  Nancy 
Landon  Kassebaum  (R.,  Kan- 
sas), C.  Douglas  Dillon,  for- 
mer secretary  of  the  Treasury 
and  Lloyd  N.  Cutler,  partner 

27  o 


in  Wilmer,  Cutler  and  Picker- 
ing and  former  counsel  to 
President  Carter.  Others  on 
the  committee  include  found- 
ing member  James  MacGre- 
gor  Burns,  Woodrow  Wilson 
professor  of  political  science 
at  Williams  College  and  au- 
thor of  the  new  book  Hie 
Power  to  Lead:  The  Crisis  of 
the  Presidency. 

Analysis  of  possible 
changes  that  might  require 
legislation  or  constitutional 
amendment  is  being  conduct- 
ed by  James  Sundquist,  sen- 
ior fellow,  The  Brookings  In- 
stitution. A  comprehensive 
workbook  bringing  together 
the  basic  papers  on  the  sub- 
ject, ranging  from  the  original 
constitutional  debates  and 
The  Federalist  papers  to  the 
views  of  current  scholars  and 
experiences  of  other  coun- 
tries, is  being  edited  by  Pro- 
fessor Donald  Robinson  of 
Smith  College. 

The  committee,  now  open 
to  general  membership,  com- 
prises present  and  former 
members  of  Congress,  former 
cabinet  officers  and  officials 
of  the  executive  branch,  con- 
stitutional scholars  and  oth- 
ers from  business,  labor  and 
journalism. 

The  group  is  not  now  com- 
mitted to  any  specific  recom- 
mendations for  constitutional 
amendment  or  legislation,  but 
the  purpose  of  any  changes 
that  may  be  proposed  will  be 
to  enable  the  government  to 
implement  coherent  and  time- 
ly programs  developed  by  an 
elected  majority  which  can 
be  held  accountable  for  the 
success  or  failure  of  its  poli- 
cy. Initial  funding  for  the 
analysis  and  review  work  has 
been  provided  by  the  Dillon 
Fund,  the  American  Express, 
Ford,  Hewlett  and  Rockefel- 
ler Foundations.  The  commit- 
tee will  issue  a  report  and 
recommendations  late  next 
year  and,  depending  on  its 
conclusions,  may  continue  its 
efforts  until  the  1987  Bicen- 
tennial of  the  Constitution. 

this  Constitution 


THE  JEFFERSON 
FOUNDATION 

P.  0.  Box  33108 
Fair c gut  Station 
Washington,  D.  C  20033 
(202)  466-2311 
Contact:  Alice  O'Connor 

The  Jefferson  Foundation, 
a  nonpartisan  organization 
devoted  to  the  study  of  the 
Constitution  and  of  contem- 
porary constitutional  refonr. 
proposals,  has  developed  an 
educational  program  to  fol- 
low up  the  Virginia  Jefferson 
Meeting  on  the  Constitution 
which  the  group  sponsored  in 
Williamsburg  last  March.  The 
meeting,  which  included  165 
delegates  from  all  parts  of 


the  state,  consisted  of  a  se- 
ries of  planned  debates  on  is- 
sues such  as  abolition  of  the 
electoral  college,  changes  in 
the  lengths  of  presidential 
terms  of  office,  and  constitu- 
tional ways  to  limit  campaign 
contributions. 

"  lie  foundation  has  de- 
signed a  teacher-training  pro- 
gram and  curriculum  guide 
which  will  equip  Virginia  sec- 
ondary teacher?  to  conduct 
their  own  debates  with  high 
school  students  as  delegates. 
The  guide,  which  is  being 
prepared  from  existing  back- 
ground material  from  the  Wil- 
liamsburg meeting,  will  give 
teachers  an  idea  of  how  to 
use  current  structural  reform 
proposals  to  teach  the  Consti- 


tution and  the  philosophy  of 
American  government  in  an 
interesting  and  thought-pro- 
voking way.  A  gene*rJ  /ork- 
shop  coordinated  with  the 
Virginia  Department  of  Edu- 
cation was  held  in  October  to 
orient  educators  in  the  use  of 
the  new  curriculum.  Jefferson 
Foundation  staff  will  be  avail- 
able throughout  the  year  to 
offer  advice  on  the  use  of 
guides,  as  will  the  teachers 
who  participated  in  the  Wil- 
liamsburg meeting. 

The  Jefferson  Foundation, 
with  the  Roosevelt  Center  for 
American  Policy  Studies,  is 
also  sponsoring  a  second  Jef- 
ferson meeting  December  7-9 
in  Chicago.  The  agenda  will 
be  restricted  to  issues  relat- 


ing to  the  structure  of  the 
federal  government  and  the 
question  of  whether  the  na- 
tion has  really  achieved  re- 
presentational government. 
One  hundred  fifty  delegates 
will  be  selected  from  among 
applicants;  all  Illinois  citizens 
are  eligible  to  apply.  Materi- 
als from  the  Illinois  Jefferson 
Meeting  will  be  used  as  an 
educational  resource  for  dis- 
tribution to  schools,  civic  or- 
ganizations, and  interested 
groups  throughout  the  state. 
The  proceedings  will  also  be 
recorded  and  communicated 
to  the  already  existing  net- 
work of  people  who  have 
participated  in  the  previous 
sessions. 
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THE  CREATION  OF  THE  AMERICAN 
CONSTITUTION 


f\n  October  18,  19,  and  20,  1984,  the  Philadelphia  Cen- 
Uter  for  Early  American  Studies,  the  American  Philo- 
sophical Society  and  the  Institute  of  Early  American  His- 
tory and  Culture  sponsored  a  conference  on  "The 
Creation  of  he  American  Constitution." 

The  conference  brought  together  a  distinguished 
group  of  specialists  in  eighteenth-century  American  and 
European  history  to  present  new  research  and  fresh  in- 
sights on  the  social,  intellectual,  political  and  legal  ori- 
gins of  the  American  constitutional  system.  The  confer- 
ence explored  these  aspects  in  a  series  of  eleven 
sessions  held  at  Independence  National  Historical  Park, 
the  First  and  Second  Banks  of  the  United  States,  the 


American  Philosophical  Society,  and  the  Philadelphia 
Athenaeum. 

Speakers  included  Garry  Wills,  who  gave  the  opening 
address  on  "Popular  Sovreignty  and  the  Constitution," 
Ralph  Lerner,  Sheldon  Wolin,  Barbara  Black,  Stephen 
Botein,  Richard  Buel,  Janet  Riesm*n,  Joyce  Appleby, 
Drew  McCoy,  Lance  Banning,  James  Hutson,  James  Hen- 
retta,  Elizabeth  McCaughey,  Richard  D.  Brown,  Thomas 
Slaughter,  J.  R.  Howe,  Jack  Rakove,  Richard  Ellis,  and 
John  Murrin.  Gordon  Wood  presented  the  closing  talk, 
on  "Interests  and  Disinterestedness  in  the  Making  of  the 
Constitution." 

The  ?nonsors  of  the  conference  on  "The  Creation  of 
the  American  Constitution"  acknowledge  with  gratitude 
the  generous  support  of  the  National  Endowment  for  the 
Humanities. 
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PM  KAPPA  PHI 

AMERICAN  BAR  ASSOCIATION 

The  Honor  Society  of  Phi  Kappa  Phi  and  the  American 
Bar  Association  have  cosponored  a  special  fall  issue 
of  National  Forum  devoted  to  the  theme  of  American 
constitutionalism.  Entitled  "Toward  the  Bicentennial  of 
the  Constitution,"  the  issue  is  intended  to  promote  great- 
er public  awareness  of  the  meaning  and  enduring  signifi- 
cance of  America's  Founding  document. 

Guest  edited  by  Mark  W.  Cannon,  the  issue  contains 
seventeen  articles  by  prominent  scholars  and  public 
leaders  on  the  historical  background  and  consequences 
of  the  Constitution,  the  institutional  roles  of  the  three 
branches  of  government,  and  the  importance  of  constitu- 
tional issues  to  contemporary  American  politics  and  so* 
ciety. 

Authors  include  Warren  Burger  on  the  origins  of  judi- 
cial review,  Gordon  Wood  on  the  intellectual  origins  of 
the  Constitution,  Richard  Morris  on  the  drafting  and  rati- 
fying process,  Walter  Berns  on  the  notion  of  a  "living 
Constitution,"  Wade  McCree  on  civil  liberties  and  limited 
government,  and  A.  E.  Dick  Howard  on  r  .tutionai 
protections  of  freedom  of  expression. 


STATE  HUMANITIES  COUNCILS  UPDATE 


VERMONT  COUNCIL  ON 
THE  HUMANITIES  AND 
PUBLIC  ISSUES 

P.  O.  Box  58 

Hyde  Park,  Vermont  05655- 
0058 

(802)  888-8183 

The  Vermont  Council  spon- 
sored a  conference,  held  on 
November  10-11,  titled  "The 
Constitution  and  the  Ameri- 
can Political  Order."  The  con- 
ference was  inspired  by  the 
Council's  "Constitutional 
Era"  reading  and  discussion 
programs  and  is  part  of  its  ef- 
fort to  prepare  for  the  Bicen- 
tennial of  the  Constitution  in 
1987  and  of  Vermont  state- 
hood in  1991  by  encouraging 
serious  study  of  the  founding 
era  of  the  Constitution.  The 
conference  examined  issues 
of  citizenship,  democracy,  ra- 
cial equality,  equality  of  the 
sexes,  freedom  of  speech  and 


freedom  of  religion  in  light  of 
the  premises  of  the  founding 
era  and  of  contemporary  po- 
litical thought.  The  core  of 
the  conference  was  formed 
by  three  sets  of  readings,  in 
addition  to  the  Declaration  of 
Independence  and  the  Consti- 
tutioa  These  readings  served 
as  the  basis  of  three  main  lec- 
tures and  of  the  discussion 
which  followed  each  talk: 
Murray  Dry  on  "The  Constitu- 
tion, Democracy  and  Citizen- 
ship," Mary  Beth  Norton  on 
"The  Constitution  and  Equali- 
ty of  the  Sexes,"  and  James 
R.  Stoner,  Jr.,  on  "The  Consti- 
tution, Religion  and  Freedom 
of  Speech."  Professor  Murray 
Dry,  Chairman  of  the  Depart- 
ment of  Political  Science  at 
Middlebury  College  and  spe- 
cialist in  the  political  thought 
of  the  founding  era,  served  as 
chief  consultant  in  confer- 
ence planning  and  delivered 
the  opening  talk. 


THE  NATIONAL  ENDOWS' .-f 
FOR  THE  HUMANITIES 
SPECIAL  INITIATIVE  FOR  THE 
BICENTENNIAL  OF  THE  UNITED 
STATES  CONSTITUTION 


luring  April  *  nd  May  of  1984,  the  National  Endow- 
ment for  the  Humanities  sponsored  four  national 
conferences  on  the  drafting,  ratification  and  legacy  of 
the  Constitution,  The  meetings  brought  together  consti- 
tutional scholars,  teachers,  the  media,  government  offi- 
cials, and  the  general  public  as  part  of  the  NEH  special 
initiative  aimed  at  renewing  vigorous  debate  on  and 
study  of  the  document. 

The  first  conference,  the  Tocqueville  Forum  National 
Colloquium,  was  held  at  Wake  Forest  University,  North 
Carolina,  April  9-12.  The  keynote  speech  was  delivered 
by  NEH  chairman  William  Bennett,  who  spoke  on  the 
importance  of  bringing  the  Constitution  to  the  center  of 
civic  education.  Several  panels  focused  on  topics  which 
included  the  founding  principles,  the  implications  of  the 
ratification  debate,  and  separation  of  powers. 
^  The  second  meeting  was  held  at  Boston  College  on 
April  26-28.  NEH  assistant  chairman  John  Agresto  intro- 
duced the  meeting,  reminding  the  audience  that  the  Con- 
stitution is  not  an  abstract  document,  but  embodies  the 
principles  which  guide  our  everyday  -U  and  relations. 
Sessions  included  topics  on  the  nature  of  judicial  re- 
view, First  Amendment  rights,  and  the  Fourteenth 
Amendment. 

The  third  conference,  held  at  San  Jose  University,  Cal- 
ifornia, on  May  1-3.  was  organized  around  the  theme  of 
naturai  law  and  the  Constitution.  The  keynote  address 
by  Kany  V.  Jaffa  posed  the  question  of  whether  the  Con- 
stitution is  based  on  assumptions  of  higher  principles. 
Sessions  explor  ed  the  philosophical  connection  between 
the  Declaration  of  Tndependence  and  the  Constitution, 
and  the  implications  of  the  Fourteenth  ;uvtendment 

The  fina*  meeting  was  held  at  Brigham  Young  Univer- 
sity in  Piovo,  Utah,  on  May  16-18.  Six  speakers  dis- 
cussed various  developments  in  Use  two-liundred-year 
history  of  the  Constitution,  including  the  meaning  of 
statesmanship  and  its  application  to  specific  problems. 

The  conference  papers  will  be  published  by  the  col- 
leges which  sponsored  the  meetings.  The  National  En- 
dowment for  the  Humanities  will  hold  a  new  series  of 
conferences  on  the  Constitution  in  1985. 
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Federal  Bicentennial  Agenda 


SENATE  HISTORICAL 
OFFICE  PLANS 
BIBLIOGRAPHY 

As  part  of  its  series  of  Bi- 
centennial publications,  the 
Senate  Historical  Office  is 
currently  laying  plans  for  an 
annotated  bibliography  of 
first  person  accounts  of  the 
Senate  since  its  first  meeting 
in  1789.  The  file  of  citations 
to  books,  articles,  published 
diaries  and  journals,  and  dis- 
sertations that  might  contain 
such  material  is  growing  rap- 
idly, but  the  aid  of  those 
working  in  Senate  history  is 
requested  to  help  insure  that 
even  the  most  obscure  stone 
does  not  go  unturned. 

Senators'  autobiographies 
-and  well-known  published  di- 
aries and  journals  such  as 
William  Maclay's  account  of 
the  first  Congress  have  al- 
ready been  identified,  as  have 
the  widely  quoted  descrip- 
tions of  the  Senate  by  jour- 
nalists and  prominent  foreign 
visitors.  But,  while  the  net 
has  been  cast  broadly,  what 
will  remain  elusive  is  the 
bnef  but  illuminating  obser- 
vation hidden  in  the  unsus- 
pected source.  During  the 


mid- 1800s,  for  example,  a  vis- 
it to  the  nation's  capital  was 
an  obligatory  stop  on  nearly 
every  traveler's  itinerary. 
Hundreds  of  visitors,  foreign 
and  domestic,  prominent  and 
anonymous,  filed  in  and  out 
of  the  Senate  galleries  and 
many  wrote  lively  accounts 
of  what  they  witnessed.  Other 
unlikely  sources,  stumbled 
upon  only  by  chance,  such  as 
the  letters  of  Henry  James, 
who  visited  Washington  and 
dined  with  the  leading  sena- 
tors in  the  1880s,  and  Louisa 
May  Alcott's  Hospital  Sketch- 
es,  written  while  she  was  in 
Washington  to  nurse  the 
wounded  during  the  Civil 
War,  yield  unexpected,  de- 
lightful vignettes. 

It  is  with  the  search  for 
just  such  unusual  and  unlike- 
ly material  that  researchers 
and  historians  can  help. 
Please  keep  the  project  in 
mind— the  criteria  for  inclu- 
sion are  that  the  first  person 
account  be  published  and  in 
English— and  if  such  a  refer- 
ence comes  to  light,  forward 
if '     ie  United  States  Senate 
IV   ■  cal  Office,  Washington, 
D.  w.  20510. 


UPDATE  ON  FEDERAL  BICENTENNIAL 
COMMISSION 

Project  '87  has  received  many  inquiries  on  the  status 
of  the  Federal  Bicentennial  Commission,  which  was  es- 
tablished by  P.L.  98-101,  signed  by  the  President  on  Sep- 
tember 29,  1983.  As  of  September  17,  1984,  no  appoint- 
ments had  been  made.  The  list  of  members  will  be 
published  in  this  Constitution  as  soon  as  possible  after 
they  are  named. 


'he  journal    v'  "  •  •<  ■"■'jam  Macla^ ,  one  of  Pennsylva- 
nia's first  -vv  .  is  an  outstanding  example  of 
the  type  of  fir <  -r      f  \  account  for  which  the  Senate 
Historical  Office        irehing.  Beginning  on  April  24, 
1789,  just  eighteen  -ays  after  the  Senate  had  established 
its  first  quorum  in  New  York  and  ending  on  March  3, 
1791  when  Maclay's  term  ended  (much  to  his  annoyance 
he  had  drawn  the  short  term),  Maclay's  almost  daily  en- 
tries deal  with  the  period  which  witnessed  the  inaugura- 
tion of  the  federal  government  under  the  Constitution.  In 
one  burst  of  illumination  aftor  another,  the  journal 
shoots  fire-flares  into  the  congre^ic^U  workshop, 
showing  us  the  great  founders  &    ^  republic  in  their 
shirt  sleeves,  planning,  caucusing,  cutting,  fitting,  com- 
promising, and  squabbling.  Macla/.s  journal  is  of  particu- 
lar value,  since  historians  must  rely  on  it  and  other  ac- 
counts like  it  for  news  of  the  earliest  Senate— during  its 
first  five  years,  the  Senate  sat  behind  closed  doors,  keep- 
ing from  its  constituents  the  sights  and  sounds  that  ac- 
companied the  birth  pains  of  the  national  government. 

Maclay  was  hardly  a  detached  witness  to  the  scenes 
he  described.  A  Scotsman  from  the  interior  of  Pennsyl- 
vania, he  felt  awkward  in  the  presence  of  the  Virginia 
and  Bost  ,n  gentlemen.  An  apostle  of  agrarian  simplicity, 
he  feared  and  disliked  excessive  ceremony,  high  tone 
and  strong  government,  and  h  3  especially  disliked  John 
Adams,  the  Vice  President  and  President  of  the  Senate, 
who  he  judged  embodied  all  three,  in  addition  to  enor- 
mous arrogance.  What  follows  is  an  excerpt  from  Ma- 
clay's journal  entry  for  April  30, 1789,  an  excellent  exam- 
ple of  his  fine  and  biting  form,  describing  in  intimate 
detail  the  Senate  as  it  prepared  for  the  first  inauguration 
of  an  American  President: 
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30th  April,  Thursday.— Tfiis  is  a  great,  im- 
portant day.  Goddess  of  etiquette,  assist  me 
while  I  describe  it  Tfie  Senate  stood  adjourned 
to  half  after  eleven  o'clock.  About  ten  dressed 
in  my  best  clothes;  went  for  Mr.  [Robert]  Mor- 
ris' lodgings,  but  met  his  son,  who  told  me  that 
his  father  would  not  be  in  town  until  Satur- 
day. Turned  into  the  HalL  The  avwd  already 
great.  The  Senate  met.  The  Vice-President 
[John  Adams]  rose  in  the  most  solemn  man- 
ner. This  son  of  Adam  seemed  impressed  with 
deeper  gravity,  yet  what  shall  J  think  of  him? 
He  often     i  tlie  midst  of  his  most  important 
airs — /     .eve  when  he  is  at  loss  for  expres- 
sions (and  this  he  oftm  is,  wrapped  up,  I  sup- 
pose, in  the  contemplation  of  his  own  impor- 
tance)—suffers  an  unmeaning  kind  of  vacant 
laugh  to  escape  him.  'This  was  the  case  to-day, 
and  really  to  me  bore  the  air  of  ridiculing  the 
farce  he  was  acting.  ''Gentlemen,  I  wish  for  the 
direction  of  the  Senate.  The  President  will,  I 
suppose,  address  the  Congress.  How  shall  I  be- 
have? Hoiv  shall  we  receive  it?  Shall  it  be 
standing  or  sitting?'1 

Here  followed  a  considerable  deal  of  talk 
from  him  which  I  could  make  nothing  of.  Mr 
[Richard  Henry]  Lee  began  with  the  House  of 
Commons  (as  is  usual  with  him),  ih.;v»  the 
House  of  Lords,  then  the  King,  and  then  back 
again.  The  result  of  his  information  was,  that 
the  Lords  sat  and  the  Commons  stood  on  the 
delivery  of  the  King's  speech.  Mr.  [Ralph] 
Izard  got  up  and  told  how  often  he  had  been  in 
the  Houses  of  Parliament.  He  said  a  great  deal 
of  what  he  had  seen  there.  [He]  made,  howev- 
er, this  sagacious  discovery,  that  the  Com- 
mons stood  because  they  had  no  seats  to  sit  on, 
being  arrived  at  the  bar  of  the  House  of  Lords. 
It  was  discovered  after  some  time  that  the 
King  sat,  too,  and  had  his  robes  and  crown  on. 

Mr.  Adams  got  up  again  and  said  he  had 
bee  very  often  indeed  at  the  Parliament  on 
ihoi   occasions,  but  there  always  was  such  a 
crowd,  and  ladies  along,  that  for  his  part  he 
could  not  say  how  it  was.  Mr.  [Charles]  Carrol 
got  up  to  declare  that  he  thought  it  of  no  conse- 
quence how  it  was  in  Great  Britain;  they  were 
no  rule  to  us,  etc.  .  .  . 

.  .  .  Repeated  accounts  came  [that]  the 
Speaker  and  Representatives  were  at  the  door. 
Confusion  ensued;  the  members  left  their 
seats.  Mr.  [George]  Read  rose  and  called  the 
attention  of  the  Senate  to  the  neglect  tliat  had 
been  shoum  Mr.  [Charles]  Thompson,  late  Sec- 
retary. Mr.  Lee  rose  to  answer  him,  but  I  coidd 
not  hear  one  word  he  said.  The  Speaker  was 
introduced,  followed  by  the  Representatives. 
Here  we  sat  an  hour  and  ten  minutes  before 
the  President  arrived^this  delay  was  owing  to 
Lee,  Izard,  and  [Tristram]  Dalton,  who  had 


stayed  with  us  while  the  Speaker  came  in,  in- 
stead of  going  to  attend  the  President.  The 
President  advanced  between  the  Senate  and 
Representatives,  bowing  to  each.  He  was 
placed  in  the  chair  by  the  Vice-Presiden  t;  the 
Senate  with  their  president  on  the  right,  the 
Speaker  and  the  Representatives  on  his  left. 
The  Vice-President  rose  and  addressed  a  short 
sentence  to  him.  The  import  of  it  was  that  he 
should  now  take  the  oath  of  office  as  President. 
He  seemed  10  have  forgot  half  what  he  was  to 
say,  for  he  made  a  dead  pause  and  stood  for 
some  time,  to  appearance,  in  a  vacant  mood. 
He  finished  with  a  formal  bow,  and  the  Presi- 
dent was  conducted  out  of  the  middle  window 
into  the  gallery,  and  the  oath  was  adminis- 
tered by  the  Chancellor.  Notice  that  the  busi- 
ness done  was  communicated  to  the  crowd  by 
proclamation,  etc.,  who  gave  three  cheers,  and 
repeated  it  on  the  Presidents  bowing  to  them. 

As  the  company  returned  into  the  Senate 
chamber,  the  President  took  the  choir  and  the 
Senators  and  Representatives  thrir  seats.  He 
rose,  and  all  arose  also,  and  add  ressed  them 
(see  the  address).  This  great  m<;<  iv^  agitated 
and  embarrassed  more  than  ever  re  was  by  the 
leveled  cannon  or  pointed  musket  He  trem- 
bled, and  several  times  could  sec  :e  make  out 
to  read,  though  it  must  be  supposed  he  had  of- 
ten read  it  before.  He  put  part  of  the  fingers  of 
his  left  hand  into  the  side  of  what  I  think  the 
tailors  call  the  fall  of  the  breeches  [correspond- 
ing to  the  modern  side-pocket},  changing  the 
paper  into  his  left  [right]  hand.  After  some 
time  he  then  did  the  same  with  some  of  the 
fingers  of  his  right  hand.  When  he  came  to  the 
words  all  the  world,  he  made  a  flourish  with 
his  right  hand,  which  left  rather  an  ungainly 
impression.  I  sincerely,  for  my  part,  wished 
all  set  ceremony  in  the  hands  of  the  dancing- 
masters,  and  that  this  first  of  men  had  read 
off  his  address  in  the  plainest  manner,  with- 
out ever  taking  his  eyes  from  the  paper,  for  I  - 
felt  hurt  that  he  was  not  first  in  everything. 
He  was  dress >M  in  deep  brown,  with  metal  but- 
tons, with  an  eagle  on  them,  white  stockings,  a 
bag,  and  sword. 

From  the  hall  there  was  a  grand  procession 
to  Saint  Pauls  Church,  where  prayers  were 
said  by  the  Bishop.  The  procession  was  well 
conducted  and  without  accident,  as  far  as  I 
have  heard.  Tfie  militia  were  all  under  aims, 
lined  the  street  near  the  church,  made  a  good 
figure,  and.  behaved  well 


Source:  The  Journal  of  William  Maclay  (New 
York:  Albert  &  Charles  Boni,  1927), 
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Chronology 

continued  from  inside  front  cover 


August  7,  1786:  The  Congress  of  the  Confedera- 
tion considers  a  motion  offered  by  Charles  Pinckney 
of  South  Carolina  to  amend  the  Articles  of  Confed- 
eration in  order  to  give  Congress  more  control 
over  foreign  affairs  and  interstate  commerce.  Be- 
cause amendments  to  the  Articles  require  the 
unanimous  consent  of  the  states,  an  unlikely  even- 
tuality, Congress  declines  to  recommend  the 
changes. 

September  11-14,  1786:  ANNAPOLIS  CONVEN- 
TION. New  York,  New  Jersey,  Delaware,  Pennsyl- 
vania and  Virginia  send  a  total  of  twelve  delegates 
to  the  conference  which  had  been  proposed  by  Vir- 
ginia in  January  to  discuss  commercial  matters. 
(New  Hampshire,  Massachusetts,  Rhode  Island  and 
North  Carolina  send  delegates  but  they  fail  to  ar- 
rive in  time.)  The  small  attendance  makes  discus- 
sion of  commercial  matters  fruitless.  On  Septem- 
ber 14,  the  convention  adopts  a  resolution  drafted 
by  Alexander  Hamilton  asking  all  the  states  to 
send  representatives  to  a  new  convention  to  be 
held  in  Philadelphia  in  May  of  1787.  This  meeting 
will  not  be  limited  to  commercial  matters  but  will 
address  all  issues  necessary  uto  render  the  consti- 
tution of  the  Federal  Governme  nt  adequate  to  the 
exigencies  of  the  Union." 

February  4,  1787:  THE  END  OF  SHAYS'  REBEL- 
LION. General  Ber\jamin  Lincoln,  leading  a  contin- 
gent of  4,400  soldiers  enlisted  by  the  Massachu- 
setts governor,  routs  the  forces  of  Daniel  Shays.  A 
destitute  farmer,  Shays  had  organized  a  rebellion 
against  the  Massachusetts  government,  which  had 
failed  to  take  action  to  assist  the  state's  depressed 
farm  population.  The  uprisings,  which  had  begun 
in  the  summer  of  1786,  are  completely  crushed  by 
the  end  of  February.  The  Massachusetts  legisla- 
ture, however,  enacts  some  statutes  to  assist  debt- 
ridden  farmers. 

February  21,  1787:  The  Congress  of  the  Confed- 
eration cautiously  endorses  the  plan  adopted  at 
the  Annapolis  Convention  for  a  new  meeting  of 
delegates  from  the  states  "for  the  sole  and  express 
purpose  of  revising  the  Articles  of  Confederation 
and  reporting  to  Congress  and  the  several  legisla- 
tures such  alterations  and  provisions  therein." 
May  25,  1787:  OPENING  OF  THE  CONSTITU- 
TIONAL CONVENTION.  On  May  25,  a  quorum  of 
delegates  from  seven  states  arrives  in  Philadelphia 
in  response  to  the  call  from  the  Annapolis  Conven- 
tion, and  the  meeting  convenes.  Ultimately,  repre- 
sentatives from  all  the  states  but  Rhode  Island  at- 


tend. Of  the  55  participants,  over  half  are  lawyers, 
and  29  have  attended  college.  The  distinguished 
public  figures  include  George  Washington,  James 
Madison,  Ber\jamin  Franklin,  George  Mason,  Gou- 
verneur  Morris,  James  >Wils_on,  Roger  'Sherman  and 
Elbridge  Gerry. 

May  29,  1787:  VIRGINIA  PLAN  PROPOSED.  On 
the  fifth  day  of  the  meeting,  Edmund  Randolph,  a 
delegate  from  Virginia,  offers  15  resolutions  com- 
prising the  "Virginia  Plan"  of  Union.  Rather  than 
amending  the  Articles  of  Confederation,  the  pro- 
posal describes  a  completely  new  organization  of 
government,  including  a  bicameral  legislature 
which  represents  the  states  proportionately,  with 
the  lower  house  elected  by  the  people  and  the  up- 
per house  chosen  by  the  lower  body  from  nomi- 
nees proposed  by  the  state  legislatures;  an  execu- 
tive chosen  by  the  legislature;  a  judiciary  branch; 
and  a  council  comprised  of  the  executive  and 
members  of  the  judiciary  branch  with  a  veto  over 
legislative  enactments. 

June  15,  1787:  NEW  JERSEY  PLAN  PROPOSED. 
Displeased  by  Randolph's  plan  which  placed  the 
smaller  states  in  a  disadvantaged  position,  William 
Patterson  proposes  instead  only  to  modify  the  Arti- 
cles of  Confederation.  The  New  Jersey  plan  gives 
Congress  power  to  tax  and  to  regulate  foreign  and 
interstate  commerce,  and  establishes  a  plural  exec- 
utive (without  veto  power)  and  a  supreme  court. 
June  19,  1787:  After  debating  all  the  proposals, 
the  Convention  decides  not  merely  to  amend  the 
Articles  of  Confederation,  but  to  conceive  a  new 
nati';iial  government.  The  question  of  equal  versus 
proportional  representation  by  states  in  the  legisla- 
ture now  becomes  the  focus  of  the  debate. 
July  12,  1787:  THE  CONNECTICUT  COMPRO- 
MISER). Based  upon  a  proposal  made  by  Roger 
Sherman  of  Connecticut,  the  Constitutional  Con- 
vention agrees  that  representation  in  the  lower 
house  should  be  proportional  to  a  state's  popula- 
tion (the  total  of  white  residents,  and  three-fifths 
of  the  black). 

July  13,  1787:  NORTHWEST  ORDINANCE.  While 
the  Constitutional  Convention  meets  in  Philadel- 
phia, the  Congress  of  the  Confederation  crafts  an- 
other governing  instrument  for  the  territory  north 
of  the  Ohio  River.  The  Northwest  Ordinance,  writ- 
ten largely  by  Nathan  Dane  of  Massachusetts,  pro- 
vides for  interim  governance  of  the  territory  by 
Congressional  appointees  (a  governor,  secretary 
and  three  judges),  the  creation  of  a  bicameral  leg- 
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islature  when  there  are  5,000  free  males  in  the  ter- 
ritory, and,  ultimately,  the  establishment  of  three 
to  five  states  on  an  equal  footing  with  the  states  al- 
ready in  existence.  Freedom  of  worship,  right  to 
trial  by  jury,  and  public  education  are  guaranteed, 
and  slavery  prohibited. 

July  16,  1787:  THE  CONNECTICUT  COMPRO- 
MISE (II).  The  Convention  agrees  that  each  state 
should  be  represented  equally  in  tl    upper  cham- 
ber. 

August  6,  1781:  The  five-man  committee  appoint- 
ed to  draft  a  constitution  based  upon  23  "funda- 
mental resolutions"  drawn  up  by  the  convention 
between  July  19  and  July  26  submits  its  document 
which  contains  23  articles. 

August  6-Septemfrer  10,  1787:  THE  GREAT  DE- 
BATE. The  Convention  debates  the  draft  constitu- 
tion, and  agrees  to  prohibit  Congress  from  banning 
the  foreign  slave  trade  for  twenty  years. 
August  8,  1787:  The  Convention  adopts  a  two- 
year  term  for  representatives, 
August  9,  1787:  The  Convention  adopts  a  six-year 
terra  for  Senators, 

August  16,  1787:  The  Convention  grants  to  Con- 
gress the  right  to  regulate  foreign  trade  and  inter- 
state commerce. 

September  6,  1787:  The  Convention  aO  jpts  a 
four-year  term  for  the  President. 
September  8,  1787:  A  five-man  committee,  com- 
prised of  William  Samuel  Johnson  (chair),  Alexan- 
der Hamilton,  James  Madison,  Rut^s  King  and 
Gouverneur  Morris,  is  appointed  to  prepare  the  fi- 
nal draft. 

September  12,  1787:  The  committee  submits  the 
drc_ft,  written  primarily  by  Gouverneur  Morris,  to 
the  Convention. 

September  13-15,  1787:  The  Convention  exam- 
ines the  draft  clause  by  clause,  and  makes  a  few 
changes. 

September  17,  1787:  All  twelve  state  delegations 
vote  approval  of  the  document.  Thirty-nine  of  the 
forty-two  delegates  present  sign  the  engrossed 
copy,  and  a  letter  of  transmittal  to  Congress  is 
drafted.  The  Convention  formally  adjourns. 
September  20,  1787:  Congress  receives  the  pro- 
posed Constitution. 

September  26-27,  1787:  Softie  representatives 
seek  to  have  Congress  censure  the  Convention  for 
failing  to  abide  by  Congress'  instruction  only  to  re- 
vise the  Articles  of  Confederation. 
September  28,  1787:  Congress  resolves  to  submit 


the  Constitution  to  special  state  ratifying  conven- 
tions. Article  VII  of  the  document  stipulates  that  it 
will  become  effective  when  ratified  by  nine  states. 
October  27,  1787:  The  first  "Federalist"  paper  ap- 
pears in  New  York  City  newspapers,  one  of  85  to 
argue  in  favor  of  the  adoption  of  the  new  frame  of 
government.  Written  by  Alexander  Hamilton, 
James  Madison  and  John  Jay,  the  essays  attempt 
to  counter  the  arguments  of  anti-Federalists,  who 
fear  a  strong  centralized  national  government. 
December  7,  1787:  Delaware  ratifies  the  Consti- 
tution, the  first  state  to  do  so,  by  unanimous  vote, 
December  12,  1787:  Pennsylvania  ratifies  the 
Constitution  in  the  face  of  considerable  opposition. 
The  vote  in  convention  is  46  to  23, 
December  18,  1787:  New  Jersey  ratifies  unani- 
mously. 

January  2,  1788:  Georgia  ratifies  unanimously, 
January  9,  1788:  Connecticut  ratifies  by  a  vote  of 
128  to  40. 

February  6,  1788:  The  Massachusetts  convention 
ratifies  by  a  close  vote  of  187  to  168,  after  vigorous 
debate.  Many  anti-Federalists,  including  Sam  Ad- 
ams, change  sides  after  Federalists  propose  nine 
amendments,  including  one  which  would  reserve 
to  the  states  all  powers  not  "expressly  delegated" 
to  the  national  government  by  the  Constitution, 
March  24,  1788:  Rhode  Island,  which  had  refused 
to  send  delegates  to  the  Constitutional  Convention, 
declines  to  call  a  state  convention  and  holds  a 
popular  referendum  instead.  Federalists  do  not 
participate,  and  the  voters  reject  the  Constitution, 
2708  to  237. 

April  28,  1788:  Maryland  ratifies  by  a  vote  of  63 
to  11. 

May  23,  1788:  -ouch  Carolina  ratifies  by  a  vote  of 
149  to  73, 

June  21,  1788:  New  Hampshire  becomes  the 
ninth  state  to  ratify,  by  vote  of  57  to  47.  The  con- 
vention proposes  twelve  amendments. 
June  25,  1788:  Despite  strong  opposition  led  by 
Patrick  Henry,  Virginia  ratifies  the  Constitution  by 
89  to  79.  James  Madison  leads  the  fight  in  favor. 
The  convention  recommends  a  bill  of  rights,  com- 
prises of  twenty  articles,  in  addition  to  twenty  fur- 
ther changes. 

July  2,  1788:  The  President  of  Congress,  Cyrus 
Griffin  of  Virginia,  announces  that  the  Constitution 
has  been  ratified  by  the  requisite  nine  states.  A 
committee  is  appointed  to  prepare  for  the  change 
in  government. 
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July  26,  1788:  New  York  ratifies  by  vote  of  30  to 
27  after  Alexander  Hamilton  delays  action,  hoping 
that  news  of  ratification  from  New  Hampshire  and 
Virginia  would  influence  anti-Federalist  sentiment. 
August  2,  1788:  North  Carolina  declines  to  ratify 
until  the  addition  to  the  Constitution  of  a  bill  of 
rights. 

September  13,  1788:  Congress  selects  New  York 
as  the  site  of  the  new  government  and  chooses 
dates  for  the  appointment  of  and  balloting  by  pres- 
idential electors,  and  for  the  meeting  of  the  first 
Congress  under  the  Constitution. 
October  10,  1788:  The  Congress  of  the  Confeder- 
ation transacts  its  last  official  business. 
December  23,  1788:  The  State  of  Maryland  cedes 
ten  square  miles  to  Congress  for  a  federal  city. 
January  7,  1789:  Presidential  electors  are  chosen 
by  ten  of  the  states  that  have  ratified  the  Constitu- 
tion (all  but  New  York). 
February  4,  1789:  Presidential  electors  vote; 
George  Washington  is  chosen  as  President,  and 
John  Adams  as  Vice-President.  Elections  of  sena- 
tors and  representatives  take  place  in  the  states. 
March  4,  1789:  The  first  Congress  convenes  in 
New  York,  with  eight  senators  and  thirteen  repre- 
sentatives in  attendance,  and  the  remainder  en 
route. 

April  1,  1789:  The  House  of  Representatives,  with 
30  of  its  59  raembers  present,  elects  Frederick  A. 
Muhlenberg  of  Pennsylvania  to  be  its  speaker. 
April  6,  1789:  The  Senate,  with  9  of  22  senators 
in  attendance,  chooses  John  Langdon  of  New 
Hampshire  as  temporary  presiding  officer. 
April  30,  1789:  George  Washington  is  inaugurated 
as  the  nation's  first  President  under  the  Constitu- 
tion. The  oath  of  office  is  administered  by  Robert 
R.  Livingston,  chancellor  of  the  State  of  New  vork, 
on  the  balcony  of  Federal  Hall,  at  the  corner  of 
Wall  and  Broad  Streets. 

July  27,  1789:  Congress  establishes  the  Depart- 
ment of  Foreign  Affairs  (later  changed  to  Depart- 
ment of  State). 

August  7,  1789:  Congress  establishes  the  War  De- 
partment. 

September  2,  1789:  Congress  establishes  the 
Treasury  Department. 

September  22,  1789:  Congress  creates  the  office 
of  Postmaster  General. 

September  24,  1789:  Congress  passes  the  Feder- 
al Judiciary  Act,  which  establishes  a  Supreme 
Court,  13  district  courts  and  3  circuit  courts,  and 


creates  the  office  of  the  Attorney  General. 
September  25,  1789:  Congress  submits  to  the 
states  twelve  amendments  to  the  Constitution,  in 
response  to  the  five  state  ratifying  conventions 
that  had  emphasized  the  need  for  immediate 
changes. 

November  20,  1789:  New  Jersey  ratifies  ten  of 
the  twelve  amendments,  The  Bill  of  Rights,  the 
first  state  to  do  so. 

November  21,  1789:  As  a  result  of  Congressional 
action  to  amend  the  Constitution,  North  Carolina 
ratifies  the  original  document,  by  a  vote  of  194  to 
77. 

December  19,  1789:  Maryland  ratifies  the  Bill  of 
Rights. 

December  22,  1789:  North  Carolina  ratifies  the 
Bill  of  Rights. 

January  25,  1790:  New  Hampshire  ratifies  the 
Bill  of  Rights. 

January  28,  1790:  Delaware  ratines  the  Bill  of 
Rights. 

February  24,  1790:  New  York  ratifies  the  Bill  of 
Rights. 

March  10,  1790:  Pennsylvania  ratifies  the  Bill  of 
Rights. 

May  29,  1790:  Rhode  Island  ratifies  the  Constit* 

tion,  by  a  vote  of  34  to  32. 

June  7,  1790:  Rhode  Island  ratifies  the  Bill  of 

Rights. 

January  10,  1791:  Vermont  ratifies  the  Constitu- 
tion. 

March  4,  1791:  Vermont  is  admitted  to  the  Union 
as  the  fourteenth  state. 

November  3,  1791:  Vermont  ratifies  the  Bill  of 
Rights. 

December  15,  1791:  Virginia  ratifies  the  Bill  of 
Rights,  making  it  part  of  the  United  States  Consti- 
tution. 


Three  of  the  original  thirteen  states  did  not  ratify 
the  Bill  of  Rights  until  the  150th  anniversary  of 
its  submission  to  the  states.  Massachusetts  rati- 
fied on  March  2,  1939;  Georgia  on  March  18, 
1939;  and  Connecticut  cm  April  19,  193i>. 
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In  CONGRESS,  July  4,  1776. 


A  DECLARATION 

By  the  REPRESENTATIVES  of  the 

UNITED  STATES  OF  AMERICA, 

In  GENERAL  CONGRESS  assembled. 

H  EN  in  the  Course  of  human  Events,  it  becomes  neces- 
sary for  one  People  to  dissolve  the  Political  Bands  which 
have  connected  them  with  another,  and  to  assume  among 
the  Powers  of  the  Earth,  the  separate  and  equal  Station  to  which  the 
Laws  of  Nature  and  of  Nature's  God  entitle  them,  a  decent  Respeftto 
the  Opinions  of  Mankind  requires  that  they  should  declare  the  causes 
which  impel  them  to  the  Separation. 

We  hold  these  Truths  to  be  self-evident,  that  all  Men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
Rights,  that  among  these  are  Life,  Liberty,  and  the  Pursuit  of  Happi- 
ness—That to  secure  these  Rights,  Governments  are  instituted  among 
Men,  deriving  their  just  Powers  from  the  Consent  of  the  Governed, 
that  whenever  any  Form  of  Government  becomes  destructive  of  these 
Ends,  it  is  the  Right  of  the  People  to  alter  or  to  abolish  it,  and  to 
institute  new  Government,  laying  its  Foundation  on  such  Principles, 
and  organizing  its  Powers  in  "*ch  Form,  as  to  them  shall  seem  most 
1'kely  to  efFedt  their  Safety  &:id  Happiness.  Prudence,  indeed,  will 
didtate  that  Governments  long  established  should  not  be  changed  for 
light  and  transient  Causes;  and  accordingly  all  Experience  hath  shewn, 
that  Mankind  are  more  disposed  to  suffer,  while  Evils  are  sufFerable, 
than  to  right  themselves  by  abolishing  the  Forms  to  which  they  are 
accustomed.  But  vrhen  a  long  Train  of  Abuses  and  Usurpations,  pur- 
suing invariably  the  same  Object,  evinces  a  Design  to  reduce  them  under 
absolute  Despotism,  it  is  their  Right,  it  is  their  Duty,  to  throw  off  such 
Government,  and  to  provide  new  Guards  for  their  future  Security.  Such 
has  been  the  patient  Sufferance  of  these  Colonies;  and  such  is  now 
the  Necessity  which  constrains  them  to  alter  their  former  Systems  of 


continued  on  page  49 


Source:  U.S.  Congress.  House.  The  Declaration  of  Independence  and  the  Constitution  of  the 
United  States  of  America.  H.  Doc.  96-143,  96th  Cong.,  1st  sess.,  1979. 
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From  the  Editor: 

I  arch  28,  1985,  marks  the  Bicentennial  of  the  first  of  the  meetings 
that  let!  ultimately  to  the  Constitutional  Convention.  From  March 
1 25  to  March  28,  1785,  George  Washington  hosted  a  gathering  at 
Mount  Vernon  of  delegates  from  Virginia  and  Maryland  to  talk  about 
problems  of  navigation  on  their  common  waterways — an  event  we  now 
refer  to  as  the  Mount  Vernon  Conference.  As  a  result  of  this  meeting,  the 
Virginia  legislature  invited  all  the  states  to  come  to  Annapolis  in  1786  to 
discuss  commercial  matters.  The  small  group  of  delegates  who  attended 
the  Annapolis  Convention  decided  that  the  states  needed  to  talk  about  all 
the  problems  with  the  Articles  of  Confederation,  not  just  commercial  con- 
cerns. And  so  they  recommended  that  Congress  call  the  meeting  that  was 
held  in  September,  1787,  in  Philadelphia.  In  keeping  with  our  mission  to 
observe  the  coming  anniversaries  by  learning  and  thinking  about  the 
events — and  their  implications — of  the  founding  period,  in  this  issue 
Richard  B.  Morris  describes  the  genesis  of  the  Mount  Vernon  Conference 
and  how  it  began  the  march  to  Philadelphia. 

Stepping  back  even  farther,  we  devote  attention  in  this  issue  to  the  rev- 
olutionary roots  of  the  Constitution.  The  first  of  our  documents  as  an  in- 
dependent nation,  the  Declaration  of  Independence,  begins  on  the  inside 
front  cover.  A  companion  article  by  George  Athan  Billias  suggests  that 
the  relationship  between  the  Declaration  and  the  Constitution  is  philo- 
sophical as  well  as  historical.  Lance  Banning  takes  us  forward  from  the 
Declaration  and  explores  the  revolutionary  impetus  that  brought  us  from 
independence  through  the  Articles  of  Confederation  and  led  ultimately  to 
the  Constitutional  Convention. 

One  of  the  most  innovative  aspects  of  governance  that  came  out  of  the 
Constitutional  Convention  was  the  American  system  of  federalism,  one  of 
our  "Enduring  Constitutional  Issues."  Jack  P.  Greene  demonstrates  that  in 
this  area,  as  in  others,  Americans  found  in  the  British  system  a  model  on 
which  they  could  build.  Linda  K.  Kerber  looks  at  yet  another  "Enduring 
Constitutional  Issue" — that  of  women's  rights  under  the  Constitution.  In 
an  article  that  features  original  documents  of  eighteenth-  and  nineteenth- 
century  American  women,  she  illuminates  the  thinking  of  these  women 
on  the  Constitution  and  the  impact  of  the  document  on  women  in  the  na- 
tion's first  century.  Some  of  these  same  documents  appear  in  a  format 
suitable  for  instructional  use  in  a  lesson  produced  by  the  New  Mexico 
Law-Related  Education  project;  it  is  featured  in  the  "For  the  Classroom" 
section. 

An  article  by  William  Wiecek  focuses  on  the  evolution  of  the  Constitu- 
tion as  he  examines  the  Supreme  Court  under  the  guidance  of  Chief  Jus- 
tice Roger  B.  Taney.  That  Court  saw  in  the  Constitution  the  flexibility  to 
encourage  national  economic  development  but  resisted  a  similar  perspec- 
tive when  it  came  to  the  rights  of  black  Americans,  a  tarnished  record 
that  has  brought  both  praise  and  condemnation. 
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Just  a  year  ago,  this  Constitution  began  its  life  as  a  quarterly  magazine 
devoted  to  providing  its  readers  with  articles  about  the  Constitution  and 
news  about  Bicentennial  programs.  Since  that  time  we  have  welcomed 
many  new  readers,  including  more  than  14,000  members  of  the  National 
Council  for  the  Social  Studies,  who  are  responsible  for  teaching  about  the 
Constitution  in  elementary  and  high  schools.  We  start  this  second  year 
with  enthusiasm  and  with  pleasure  at  the  response  we  have  gotten  from 
our  readers.  Many  of  you  read  this  Constitution  closely  (as  we  know 
from  your  letters  catching  us  when  we  slip!)  and  you  have  told  us  that 
you  have  found  it  helpful.  We  look  forward  to  receiving  your  comments 
and  suggestions  in  the  months  ahead. 
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The  Imperial  Roots  of  American  Federalism 

by  JACK  P.  GREENE 


T^is  government  is  so  new, 
1  it  wants  a  name."  Thus 
1  complained  Patrick  Henry, 
one  of  the  most  articulate,  promi- 
nent, and  formidable  opponents  of 
the  new  Constitution  in  June  1788 
during  the  Virginia  ratifying  con- 
vention. Scholars  have  since  argued 
over  whether  the  government 
formed  under  the  Constitution  was 
democratic.  But  virtually  all  of 
them — of  whatever  ideological 
hues  or  methodological  orienta- 
tions— have  agreed  that  Henry  was 
correct,  that  the  new  federal  politi- 
cal system  created  by  the  Constitu- 
tion was  an  entirely  new,  even  quite 
a  radical,  departure  in  political  in- 
stitutions. 

Mislabeled  by  its  opponents  as  a 
consolidated  government,  it  was,  in 
response  to  hostile  critics  like  Hen- 
ry, called  by  its  supporters  first  a 
confederal  and  then  a  federal  gov- 
ernment, a  name  that  has  stuck 
with  it  ever  since.  Whether  this 
creation  was  in  fact  entirely  new 
and,  if  so,  whence  it  derived  and 
what  precisely  was  new  about  it  are 
the  principal  questions  that  will  be 
taken  up  in  this  article. 

Precedents 

We  can  perhaps  best  begin  this 
discussion  with  a  brief  definition  of 
the  term  federalism.  Federalism  is 
a  political  arrangement  in  which 
the  basic  powers  of  sovereignty  are 
distributed  among  several  govern- 
ments, each  of  which  has  its  own 
distinct  share  of  those  powers.  A 
federal  state  differs  from  a  unitary, 
or  consolidated  or  centralized, 
state  such  as  those  that  have  exist- 
ed throughout  most  of  western  Eu- 
rope since  the  Renaissance.  A  uni- 
tary state  concentrates  sovereign 
authority  in  a  single  government. 

A  federal  system  can  be  further 
distinguished  from  a  confederation  , 
like  the  Holy  Roman  Empire  or  the 
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United  States  between  1776  and 
1788.  Merely  an  association  or 
league  of  sovereign  governments 
organized  for  some  designated  pur- 
poses of  mutual  interest,  a  confed- 
eration places  ultimate  authority  in 
the  several  member  states,  which 
delegate  a  few  carefully  limited 
powers  to  the  general  government. 
Whether  a  government  is  unitary, 
confederal,  or  federal  depends  pri- 
marily on  the  location  of  the  basic 
powers  of  sovereignty. 

Opponents  of  the  Constitution  in 
1787-88  charged,  and  its  supporters 
freely  admitted,  that  there  were  no 
other  examples  in  the  contempo- 
rary world  of  a  federal  state.  As 
James  Madison  pointed  out  in  Hie 
Federalist,  numbers  19  and  20, 
those  few  European  states  that 
were  not  unitary  in  structure — Po- 
land, the  Swiss  Cantons,  and  the 
Netherlands — weve  all  loose  con- 
federations. 

The  ancient  world  also  included 
several  non-unitary  polities  that 
were  familiar  to  the  men  who 
framed  the  United  States  Constitu- 
tion. The  "most  considerable"  of 
these,  Madison  wrote  in  Hie  Feder- 
alist No.  18,  was  "that  of  the  Gre- 
cian republics,  associated  under  the 
Amphictyonic  council."  According 
to  "the  best  accounts  transmitted  of 
this  celebrated  institution,"  it  bore 
"a  very  instructive  analogy"  to  the 
Articles  of  Confederation,  the  gov- 
ernment the  Philadelphia  Conven- 
tion was  proposing  to  replace.  But 
it  in  no  sense  corresponded  to  the 
new  federal  scheme  of  government 
devised  by  the  convention. 

By  contrast,  two  other  unions  of 
Grecian  republics,  the  Archaen 
League  and  the  Lycian  Confedera- 
cy, seem  to  have  resembled  the 
American  federal  government 
somewhat  more  closely.  In  each, 
Madison  noted  in  T)ie  Federalist,  "it 
is  probable  that  the  federal  head 
had  a  degree  and  species  of  power, 


which  gave  it  a  considerable  like- 
ness to  the  government  framed"  at 
Philadelphia.  As  Madison  admitted, 
however,  "such  imperfect  monu- 
ments" remained  of  those  "curious 
political  fabric[s]"  that  they  threw 
much  less  "light  ...  on  the  science 
of  federal  government"  than  the 
founding  fathers  would  have  liked. 

As  the  great  American  constitu- 
tional historian  Andrew  C. 
McLaughlin  pointed  out  over  fifty 
years  ago,  however,  another  prece- 
dent existed  much  closer  to  home 
and  much  more  familiar  to  the 
framers  of  the  American  constitu- 
tion. That  precedent  was  to  be 
found  in  the  structure  of  the  British 
Empire  as  it  had  functioned  in  fact, 
if  not  in  theory,  over  much  of  the 
period  from  its  founding  in  1607 
until  its  partial  dissolution  as  a  re- 
sult of  the  American  Revolution. 

"Anyone  even  slightly  familiar 
with  the  American  constitutional 
system,"  wrote  McLaughlin,  "will 
see  at  once  the  similarity  between 
the  general  scheme  of  the  old  em- 
pire and  the  American  political  sys- 
tem of  federalism."  In  theory,  the 
central,  or  metropolitan,  govern- 
ment in  Britain  had  unqualified  au- 
thority. In  practice,  however,  power 
was  distributed  between  the  metro- 
politan government  and  the  several 
colonial  governments.  Each  colo- 
nist, McLaughlin  noted,  obviously 
lived  "under  two  governments." 
One  was  imperial  in  scope  and  ex- 
ercised full  authority  over  foreign 
affairs,  war,  peace,  and  intercolon- 
ial and  foreign  trade.  The  other  was 
a  colonial  government  that  exer- 
cised de  facto  and  virtually  exclu- 
sive jurisdiction  over  almost  all 
matters  of  local  concern.  Far  from 
being  "a  thoroughly  consolidated 
and  centralized"  political  entity,  the 
early  British  Empire  thus  actually 
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Notwitlistanding  tlie  absence  of  theoretical  agreemen  t  about  the  distribu- 
tion of  power  within  the  empire,  the  empire  continued  to  function  in 
practice  with  a  rather  clear  demarcation  of  auOwrity;  the  colonial  gov- 
ernments handled  virtually  all  internal  matters  and  the  metropolitan 
government  in  London  oversaw  most  external  affairs. 


embodied  the  most  basic  principles 
of  federalism. 

Theory  and  Practice  in  the 
Early  Modern  British  Empire 

But  if  such  a  de  facto  division  of 
power  characterized  the  ear:v  mod- 
ern British  Empire,  it  certainly  had 
no  firm  de  jure  status.  Indeed,  the 
question  of  how  authority  was  dis- 
tributed between  the  metropolitan 
government  at  the  center  and  the 
several  colonial  governments  in  the 
periphery  of  the  empire  in  America 
was  the  principal  source  of  political 
contention  within  the  old  empire. 
As  the  debate  over  this  question 
gradually  took  shape  during  the  last 
four  decades  of  the  seventeenth 
century,  the  central  underlying  is- 
sue was  to  what  extent — and  in 
what  cases — the  authority  of  the 
metropolitan  government  in  Lon- 
don limited  the  scope  of  the  powers 
of  the  colonial  legislatures. 

Colonial  assemblies  could  nei- 
ther pass  laws  nor,  in  most  colo- 
nies, even  meet  without  the  consent 
of  the  governor.  Like  the  British 
monarch,  governors  continued  to 
play  an  influential  role  in  the  legis- 
lative process.  Nevertheless,  the  as- 
semblies early  claimed  full  legisla- 
tive authority  over  their  respective 
jurisdictions.  They  based  these 
claims  upon  two  foundations.  First, 
they  stood  upon  the  inherited  right 
of  their  constituents  not  to  be  sub- 
ject to  any  laws  passed  without  the 
consent  of  their  representatives,  a 
right  that  for  most  colonies  seemed 
to  have  been  confirmed  by  their 
early  charters  from  the  Crown.  Sec- 
ond, they  relied  upon  precedent.  By 
the  middle  of  the  eighteenth  centu- 
ry, they  had  actually  exercised  such 
authority  for  many  decades  and  in 
some  cases  for  well  over  a  century. 

Even  though  they  had  been  so 
long  in  possession  of  such  exten- 
sive authority  over  local  affairs,  the 


colonial  assemblies  never  managed 
to  persuade  the  metropolitan  gov- 
ernment to  admit  in  theory  what 
they  had  achieved  in  fact.  As  a 
result,  their  authority  in  relation  to 
that  of  the  Crown  and  Parliament  in 
London  remained  in  an  extremely 
uncertain  state.  To  have  eliminated 
that  uncertainty  would  have  re- 
quired, as  the  English  economic 
writer  Charles  Davenant  recog- 
nized as  early  as  the  A690s,  a  clear 
delineation  of  the  "bounds  between 
the  chief  power  [in  Britain]  and  the 
people"  in  the  colonies  in  a  way 
acceptable  to  both.  No  matter  how 
much  power  they  actually  exerted 
within  their  respective  spheres,  in 
the  absence  of  such  an  arrange- 
ment, the  colonial  legislatures 
could  never  be  entirely  secure  from 
the  overwhelming  might  of  the  met- 
ropolitan government.  They  could 
never  be  sure  that  their  constitu- 
ents would  er\joy  the  same  degree 
of  protection  of  their  liberties  and 
properties  as  did  their  fellow  En- 
glishmen in  Britain. 

Before  the  1760s,  the  recurrent 
debates  over  this  subject  focused 
on  whether  Crown  orders  to  colo- 
nial governors — they  were  called 
royal  instructions — actually  had  the 
force  of  law  within  the  colonies.  In 
1757,  Lord  Granville,  president  of 
the  King's  Privy  Council,  elaborated 
the  official  metropolitan  view  dur- 
ing an  interview  with  Beryamin 
Franklin.  Because  the  royal  instruc- 
tions were  drawn  up  by  the  Privy 
Council  and  because  the  "King  in 
Council  is  THE  LEGISLATOR  of  the 
Colonies,"  Granville  insisted,  such 
instructions  constituted  "the  LAW 
OF  THE  LAND"  in  the  colonies 
"and  as  such  ought  to  be  OBEYED." 

In  reply,  Franklin  admitted  that 
the  colonial  legislatures  could  not 
"make  permanent  laws"  without 
the  King's  consent:  all  legislation  in 
most  colonies  required  the  royal 
approval.  But,  he  argued,  instruc- 
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tions  were  not  laws  because,  by 
both  charters  and  longstanding  cus- 
tom, colonial  "laws  were  to  be 
made  by  [the  colonial]  ...  Assem- 
blies," and  the  King  could  not 
"make  a  law  for  [the  colonists] 
without"  their  consent. 

Although  the  subject  was  never 
fully  explored  and  certainly  never 
resolved,  the  fundamental  issue  in 
this  debate  was  the  location  of  the 
basic  powers  of  sovereignty  within 
the  British  Empire.  According  to 
the  logic  of  Granville's  position, 
those  powers  were  concentrated 
solely  in  the  King-in-Council  which 
had  total  authority  over  the  colo- 
nies. By  contrast,  Franklin's  reply 
assumed  that  at  the  time  of  initial 
settlement  the  King  had  delegated 
some  of  that  authority  to  the  colo- 
nial governments  and  could  not 
subsequently  act  in  the  areas  so 
delegated  without  the  consent  of 
the  colonial  legislatures. 

This  running  dispute  elicited  al- 
most no  discussion  of  the  role  of 
Parliament  in  relation  to  the  colo- 
nies, the  issue  that  would  eventual- 
ly stir  so  much  controversy  during 
the  1760s  and  1770s.  Prior  to  the 
1760s,  Parliament  exerted  its  legis- 
lative authority  over  the  colonies 
only  in  very  limited  spheres,  pri- 
marily involving  defense,  trade,  and 
other  matters  of  strategic  and  eco- 
nomic concern  to  the  empire  as  a 
whole.  Nevertheless,  to  the  extent 
that  they  considered  Parliament's 
relationship  to  the  colonies  at  all, 
people  on  both  sides  of  the  Atlantic 
seem  to  have  regarded  its  authority 
as  being  unlimited. 

The  many  contemporary  refer- 
ences to  Parliament  as  the  ultimate 
protector  of  colonial,  as  well  as 
metropolitan,  rights  and  privileges 
strongly  suggest  that  the  colonists 
did  not  yet  think  of  Parliament  as  a 
threat  to  the  authority  of  their  own 
legislatures.  "There  was  no  Doubt," 
Franklin  wrote  in  1756,  "but  the 
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Parliament  understand  the  Rights 
of  Government"  and,  he  implied, 
could  be  trusted  to  protect  them,  in 
the  colonies  quite  as  much  as  in 
Britain  itself. 

Everybody  knew  of  instances  in 
which  Crown  officials,  acting  in 
their  executive  capacity,  had, 
through  either  ignorance  or  malice, 
taken  oppressive  measures  against 
the  colonists.  But  no  one  could 
trace  a  single  such  action  to  Parlia- 
ment. Indeed,  when  the  Crown's 
ministers  in  1744  and  1749  had  pro- 
posed that  Parliament  pass  a  stat- 
ute "to  make  the  King's  instructions 
laws  in  the  colonies,"  Parliament 
voted  it  down,  an  action,  Franklin 
later  recalled,  "for  which  we  adored 
them  as  our  friends  and  [as]  friends 
of  liberty." 

Because  they  regarded  Parlia- 
ment as  a  potential  ally  in  the  ef- 
forts of  their  legislatures  to  hold  on 
to  their  authority  over  local  afFairs, 
colonial  political  thinkers  made  no 
systematic  attempt  prior  to  the 
1760s  to  argue  that  Parliament's 
colonial  authority  had  any  limits. 
Nevertheless,  in  response  to  pro- 


posals in  the  early  1750s  that  Parlia- 
ment might  tax  the  colonies  for 
defense,  some  colonists  did  suggest 
that,  because  "the  Colonies  have  no 
Representatives  in  Parliament"  and 
because  it  was  "suppos'd  an  un- 
doubted Right  of  Englishmen  not  to 
be  taxed  but  by  their  Consent  given 
thro'  their  [own]  Representatives," 
Parliament  had  no  authority  to  tax 
the  colonies. 

Again,  this  suggestion  implied 
that,  far  from  being  concentrated 
entirely  in  the  metropolitan  govern- 
ment, the  essential  powers  of  sover- 
eignty were  distributed  between  it 
and  the  several  colonial  govern- 
ments and  that  each  colonial  gov- 
ernment had  exclusive  power  to  tax 
the  inhabitants  in  the  area  for 
which  it  had  responsibility.  Mean- 
while, notwithstanding  the  absence 
of  theoretical  agreement  about  the 
distribution  of  power  within  the 
empire,  the  empire  continued  to 
function  in  practice  with  a  rather 
clear  demarcation  of  authority;  the 
colonial  governments  handled  vir- 
tually all  internal  matters  and  the 
metropolitan  government  in  Lon- 


don oversaw  most  external  affairs. 
Searching  for  a  Principle 

Parliament's  explicit  effort  to  im- 
pose taxes  on  the  colonies  in  the 
mid-1760s,  in  particular  through  the 
Stamp  Act  of  1765,  prompted  a 
fuller  exploration  of  the  distribu- 
tion of  power  within  the  British 
Empire.  In  response  to  that  mea- 
sure, the  colonists  took  the  position 
that  they  could  not  be  taxed  except 
by  their  own  legislatures  and  that 
Parliament  had  no  authority  to  tax 
them  for  revenue.  This  position  im- 
plied that  Parliament  could  legis- 
late for  the  colonies  and  levy  duties 
for  purposes  of  regulating  trade  as 
opposed  to  raising  a  revenue. 

But  in  a  significant  number  of 
instances,  colonists  denied  not  only 
Parliament's  authority  to  tax  but 
also  its  right  to  pass  laws  relating  to 
the  "internal  polity"  of  the  colonies. 
Thus  did  the  Virginia  Assembly  in  a 
petition  to  the  King  in  December 
1764  protesting  against  the  pro- 
posed Stamp  Act  claim  for  Virgin- 
ians the  "ancient  and  inestimable 
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Right  cf  being  governed  by  such 
Laws  respecting  their  internal  Poli- 
ty and  Taxation  as  are  derived  from 
their  own  Consent."  The  Virginia 
House  of  Burgesses  reiterated  this 
claim  in  resolutions  in  May  1765, 
and  the  legislatures  of  Rhode  Is- 
land, Maryland .  and  Connecticut  re- 
peated it  in  one  form  or  another 
later  that  year. 

To  discover  precisely  what  Vir- 
ginians and  others  were  claiming  in 
1764-66  when  they  denied  Parlia- 
ment's right  to  pass  laws  respecting 
the  internal  polity  of  the  colonies, 
we  can  turn  to  the  writings  of  the 
Virginia  lawyer  and  antiquarian 
Richard  Bland.  In  two  pamphlets, 
The  Colonel  Dismounted,  pub- 
lished in  1764  just  a  few  weeks 
before  the  Virginia  legislature  pre- 
pared the  petition  to  the  King  re- 
ferred to  above,  and  An  Inquiry 
Into  the  Rights  of  the  British  Colo- 
nieSy  published  early  in  1766  after 
Parliament  had  enacted  the  Stamp 
Act,  Bland  claimed  for  the  colonists 
the  "right  ...  of  directing  their  in- 
ternal government  by  laws  made 
with  their  own  consent."  In  addi- 
tion, he  argued  that  each  colony 
was  "a  distinct  State,  independent, 
as  to  their  internal  Government,  of 
the  original  Kingdom,  but  united 
with  her*  as  to  their  external  Polity, 
in  the  closest  and  most  intimate 
LEAGUE  AND  AMITY,  under  the 
same  Allegiance,  and  er\joying  the 
Benefits  of  a  reciprocal  inter- 
course." 

Bland  did  not  make  clear  exactly 
what  specific  matters  were  sub- 
sumed under  the  term  internal  and 
what  under  external  But  he  clearly 
implied  that  Parliament's  authority 
over  the  colonies  stopped  some- 
where short  of  the  Atlantic  coast 
and  did  not  extend  over  any  affairs 
relating  exclusively  to  their  internal 
life.  Although  he  acknowledged 
that  the  colonies  were  subordinate 
to  Parliament,  he  denied  that  they 
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were  "absolutely  so."  He  contended 
that  Parliament  could  not  constitu- 
tionally pass  tax  measures  or  any 
other  laws  that  violated  the  colo- 
nists* essential  rights  as  English- 
men, especially  their  right  to  be 
governed  in  their  internal  affairs  by 
laws  made  with  their  own  consent 
as  expressed  through  their  elected 
representatives. 

Most  of  the  colonial  protests 
against  the  Stamp  Act,  especially 
the  official  protests  of  the  Stamp 
Act  Congress  in  the  fall  of  1765,  did 
not  go  so  far  as  the  Virginians  in 
excluding  Parliament  from  all  juris- 
diction over  the  internal  affairs  of 
the  colonies.  Rather,  they  mostly 
tended  to  exclude  Parliament  only 
from  any  authority  to  tax  the  colo- 
nies for  revenue.  Probably,  as  Ed- 
mund S.  Morgan  has  remarked,  be- 
cause "the  issue  of  the  day  was 
taxation"  and  "Parliament  at  this 
time  was  not  attempting  to  inter- 
fere" with  other  aspects  of  the  in- 
ternal affairs  of  the  colonies,  few 
saw  the  need  to  consider  explicitly 
the  larger  question  of  the  general 
limits  of  Parliament's  colonial  au- 
thority. But  the  Virginia  protests 
suggest  the  existence  of  a  strong 
impulse  in  the  colonies  to  deny 
Parliament's  jurisdiction  over  all  in- 
ternal colonial  matters. 

Whether  they  drew  the  lines  be- 
tween taxation  and  legislation  or 
between  internal  and  external 
spheres  of  government,  all  colonial 
protests  displayed  a  common  con- 
cern to  specify  the  jurisdictional 
boundaries  between  Parliament  ^ 
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and  the  colonial  assemblies.  This 
concern  clearly  implied  a  concep- 
tion of  empire  in  which  the  essen- 
tial powers  of  sovereignty  were  not, 
as  most  metropolitan  political  writ- 
ers and  officials  maintained,  con- 
centrated in  Parliament  but  were 
distributed  among  several  distinct 
polities  within  the  empire,  much  in 
the  manner  of  the  American  federal 
system  contrived  in  1787.  This  con- 
cern also  underlined  the  fact  that  in 
practice  the  essential  powers  of 
sovereignty  were  already  distribut- 
ed among  those  policies  and  point- 
ed to  the  need  for  some  explicit 
definition  of  exactly  how  and  by 
what  underlying  principles  those 
powers  were  distributed. 

The  metropolitan  response  to  co- 
lonial protests  against  the  Stamp 
Act  revealed  that  no  one  in  Britain 
shared  the  colonial  conception  of 
empire,  except  for  a  few  Americans 
like  Bei\jamin  Franklin.  Although  a 
few  British  political  leaders  accept- 
ed the  colonial  claim  of  no  taxation 
without  representation  and  denied 
Parliament's  right  to  tax  the  colo- 
nies for  revenue,  Sir  William  Black- 
stone,  the  eminent  professor  of  En- 
glish law  at  Oxford,  sounded  the 
predominant  opinion. 

In  his  influential  Commentaries 
on  the  Laws  of  England,  the  first 
volume  of  which  was  published  in 
1765  during  the  Stamp  Act  crisis, 
Blackstone  argued  that  the  King-in- 
Parliamtnt  had  absolute  and  indi- 
visible authority  over  all  matters 
relating  to  all  Britons  everywhere. 
"What  the  Parliament  doth"  with 
reference  to  any  of  the  British  do- 
minions, he  declared,  "no  authority 
upon  earth  can  undo."  The  colonies 
were  perforce  subject  to  its  juris- 
diction. In  the  British  view,  the  ba- 
sic powers  of  sovereignty  were  not 
distributed  among  the  metropolitan 
and  colonial  governments  but  were 
concentrated  in  the  hands  of  the 
King-in-Parliament. 
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To  most  Britons  in  the  home  fcv 
lands,  in  fact,  the  colonial  position 
appeared  incomprehensible  be- 
cause it  seemed  to  suggest  the  exis- 
tence of  more  than  one  sovereign 
power  in  a  single  political  entity. 
Sovereignty,  they  believed  in  com- 
mon with  virtually  all  contempo- 
rary political  thinkers  in  Britain  and 
Europe,  could  not  be  divided.  Impe- 
rium  in  imperio,  a  sovereign  au- 
thority within  a  sovereign  authority, 
seemed  to  them  a  contradiction  in 
terms.  The  colonies  were  either 
part  of  the  British  Empire  and 
therefore  under  the  sovereign  au- 
thority of  the  King-in-Parliament  or 
entirely  separate  states,  each  of 
which  was  sovereign  over  its  own 
territory  and  inhabitants.  According 
to  British  theory  and  in  total  disre- 
gard of  the  experience  of  a  century 
and  a  half  of  imperial  governance, 
no  half-way  ground  between  these 
two  positions  could  exist. 

For  the  next  eight  years,  the  con- 
troversy over  the  question  of  the 
respective  jurisdictions  of  Parlia- 
ment and  the  colonial  legislatures, 
what  McLaughlin  has  referred  to  as 
"the  problem  of  imperial  organiza- 
tion "  lay  at  the  heart  of  the  deepen- 
ing conflict  between  Britain  and  the 
colonies.  While  British  political  and 
constitutional  theorists  continued 
to  deny  that  "powers  could  be  dis- 
tinguished one  from  the  other"  and 
to  assert  that  Parliament  either  had 
"all  powers  or  none,"  a  long  line  of 
colonial  thinkers  persisted  in  their 
efforts  to  try  to  draw  a  line  between 
the  jurisdiction  of  Parliament  and 
that  of  the  colonial  legislatures. 

As  writers  such  as  John  Dickin- 
son followed  out  the  logic  of  the 
line  drawn  by  the  Stamp  Act  Con- 
gress, most  colonists  from  1767  to 
1774  seem  to  have  held  that  Parlia- 
ment could  legislate  for  the  colo- 
nies but  could  not  tax  them  for 
revenue.  But  an  increasing  number 
of  Americans,  looking  at  the  prob- 
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lem  with  a  more  penetratbg  eye, 
began  to  view  it  in  terms  closer  to 
those  of  Bland  and  the  Virginia  leg- 
islature. For  instance,  as  early  as 
1766  Franklin  had  begun  to  think  of 
the  colonies  as  "so  many  separate 
little  States,  subject  to  the  same 
Prince,  but  each  with  its  own  Par- 
liament." "The  Sovereignty  of  the 
King  is  therefore  easily  under- 
stood," he  wrote  the  Scottish  phi- 
losopher Lord  Karnes  from  London 
in  early  1767.  But,  he  complained, 
"nothing  is  more  common  here 
than  to  talk  of  the  Sovereignty  of 
Parliament,  and  the  Sovereignty  of 
this  Nation  over  the  Colonies,"  and 
these  kinds  of  sovereignties  he 
found  difficult  to  reconcile  with  the 
de  facto  situation  of  government  as 
it  had  existed  within  the  empire  for 
the  previous  century.  Franklin  did 
admit,  however,  that  it  seemed 
"necessary  for  the  common  Good 
of  the  Empire,  that  a  Power  be 
lodg'd  somewhere  to  regulate  its 
general  Commerce"  and  other  mat- 
ters of  broad  concern. 

Over  the  next  several  years,  one 
thinker  after  another  came  to  simi- 
lar conclusions.  Two  lawyers, 
James  Wilson  of  Pennsylvania  and 
Thomas  Jefferson  of  Virginia,  both 
published  pamphlets  in  1774  in 
which  they  argued  that  the  colonies 
were  distinct  and  independent  gov- 
ernments bound  to  Britain  only 
through  their  mutual  allegiance  to  a 
common  monarch,  that  the  British 


Parliament  had  no  authority  to  ex- 
ercise any  jurisdiction  over  them, 
and,  as  Wilson  put  it,  that  "the  only 
dependency,  which  [the  colonists] 
. . .  ought  to  acknowledge,  is  a  de- 
pendency on  the  Crown." 

The  First  Continental  Congress 
endorsed  this  position  in  its  Decla- 
ration and  Resolves  in  October 
1774.  In  that  document,  Congress 
explicitly  denied  that  Parliament 
had  any  authority  to  legislate  for 
the  colonies,  albeit  it  did  commit 
the  colonists  to  abide  by  such  Par- 
liamentary statutes  for  regulating 
the  external  commerce  of  the  colo- 
nies as  were  genuinely  designed  to 
secure  "the  commercial  advantages 
of  the  whole  empire  to  the  mother 
country,  and  the  commercial  bene- 
fits of  its  respective  members."  But 
this  offer,  Congress  emphasized, 
did  not  constitute  an  admission  of 
Parliament's  right  to  institute  such 
regulations  but  was  made  only  be- 
cause of  "the  necessity  of  the  case." 

Congress  thus  drew  a  line  very 
similar  both  to  existing  practice 
within  the  empire  and  to  the  bound- 
ary suggested  by  Bland  and  the 
Virginia  legislature  at  the  very  be- 
ginning of  the  great  constitutional 
debate  over  the  problem  of  imperial 
organization.  According  to  Con- 
gress, the  colonial  governments, 
acting  in  coi\junction  with  the  King, 
had  clear  title  to  all  of  the  essential 
powers  of  sovereignty  relating  to 
matters  concerning  the  internal  af- 
fairs of  the  colonies,  just  as  the 
King-in-Parliament  had  similar  title 
for  those  matters  relating  to  the 
internal  affairs  of  Britain.  That 
much  now  seemed  obvious,  at  least 
to  the  leaders  of  American  resist- 
ance. 

But  other  c?is  did  not  obviously 
belong  within  the  jurisdiction  of 
any  one  of  the  several  governments 
within  the  British  Empire.  Constitu- 
tionally, it  was  not  clear  that  those 
areas  belonged  to  the  government 
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of  any  one  of  the  individual  states 
any  more  than  to  that  of  one  of  the 
others.  Biit  because  the  metropoli- 
tan government  had  conventionally 
exercised  such  authority  for  the 
whole  empire,  the  colonies  agreed, 
for  the  time  being,  to  obey  all  Par- 
liamentary measures  that  seemed 
to  them  to  be  for  the  general  wel- 
fare of  the  whole. 

The  First  Continental  Congress 
thus  not  only  asserted  the  possibili- 
ty of  distinguishing  among  various 
categories  of  the  essential  powers 
of  sovereignty  in  a  political  associa- 
tion of  distinct  states  like,  accord- 
ing to  their  conception,  the  British 
Empire.  It  also  specified  the  crucial 
line  of  demarcation  between  those 
powers  relating  to  the  purely  inter- 
nal and  local  affairs  of  each  mem- 
ber state  and  those  concerning  mat- 
ters in  which  all  of  the  states  had 
some  common  interest. 

More  important,  perhaps,  in 
terms  of  the  history  of  the  develop- 
ment of  the  idea  of  federalism,  Con- 
gress had  identified — without  clear- 
ly recognizing  that  it  had  done  so — 
the  need  within  such  ari  association 
for  one  central  authority  with  the 
power  to  deal  with  all  matters  of 
mutual  concern.  This  need  could 
not  be  constitutionally  met  within 
the  existing  structure  of  the  empire. 

The  Principle  Defined 

In  many  respects,  much  of  the 
constitutional  history  of  the  next 
twelve  years,  from  the  Declaration 
and  Resolves  of  the  First  Continen- 
tal Congress  in  1774  to  the  Federal 
Convention  in  1787,  revolved 
around  the  search  for  some  way  to 
meet  the  need  for  a  central  author- 
ity without  destroying  the  sover- 
eignty of  the  individual  states.  The 
new  United  States  had,  in  a  sense, 
merely  inherited  the  problem  of  im- 
perial organization  from  the  British 
Empire. 


Though  it  scarcely  articulated  the 
problem  so  succinctly,  one  of  the 
main  questions  of  the  first  decade 
of  independence  was,  in  the  words 
of  McLaughlin,  "whether  federalism 
was  possible  as  a  theory  of  political 
organization."  The  early  kaodern 
British  Empier  might  indeed  have 
been  characterized  by  a  de  facto 
distribution  rather  than  by  a  con- 
centration of  authority.  But  could 
the  founders  devise  any  theory  or 
set  of  constitutional  principles  by 
which  to  divide  the  essential  pow- 
ers of  sovereignty? 

The  Articles  of  Confederation, 
the  first  national  government,  obvi- 
ously did  not  solve  this  problem. 
The  Articles  clearly  distinguished 
those  powers  that  should  belong  to 
the  national  government  from  those 
that  should  be  left  to  the  states.  In 
general,  it  drew  the  line  precisely 
where  the  First  Continental  Con- 
gress had  decided  it  had  been 
drawn  in  the  empire:  between  mat- 
ters of  purely  local  concern,  which 
remained  entirely  in  the  hands  of 
the  states,  and  matters  of  common 
concern  to  all  the  states,  which 
came  within  the  jurisdiction  of  the 
Confederation  Congress. 

In  effect,  however,  the  Articles  of 
Confederation  established  no  more 
than  a  league  of  sovereign  states, 
each  of  which  had  agreed  that  the 
general  government  should  have 
authority  over  certain  concerns  of 
general  interest,  including  war, 
peace,  and  disputes  among  states. 
But  the  Articles  did  not  provide  the 
general  government  with  power 
sufficient  to  carry  its  authority  into 
existence.  As  John  Adams  re- 
marked, Congress  under  the  Arti- 
cles was  "not  a  legislative  assem- 
bly, nor  a  representative  assembly, 
but  only  a  diplomatic  assembly."  All 
of  the  essential  powers  of  sover- 
eignty remained  in  the  hands  of  the 
states.  They  did  not  relinquish  any 
of  them  because  they  had  not  yet 


devised  a  theory  that  would  permit 
them  to  resolve  the  problem  that 
had  brought  the  empire  to  grief,  the 
problem  of  whether  the  essential 
powers  of  sovereignty  could  be  di- 
vided. Prior  to  1787,  no  one  had  yet 
found  a  way  to  disprove  Black- 
stone's  maxim  that  sovereignty, 
"the  Summa  imperii,"  was  indivis- 
ible. 

By  1787,  the  weakness  of  the 
national  government  under  the  Arti- 
cles of  Confederation  had  caused 
many  to  fear  for  the  future  of  the 
American  union.  Called  together  for 
the  explicit  purpose  of  strengthen- 
ing the  national  government,  the 
Philadelphia  Convention  of  that 
year  quickly  found  itself  confronted 
with  the  old  problem,  as  McLaugh- 
lin has  phrased  it,  of  imperial  order, 
the  problem  of  how  to  create  a 
strong  "national  government  with- 
out destroying  the  states  as  inte- 
gral, and,  in  many  respects,  autono- 
mous parts  of"  the  political  system. 

The  members  of  the  Convention 
soon,  in  McLaughlin's  words, 
"found  themselves  engaged  in  the 
task  of  constructing  a  new  kind  of 
body  politic,"  one  that  was  "neither 
a  centralized  system  on  the  one 
hand  nor  a  league  or  confederation 
on  the  other."  They  had  relatively 
little  difficulty  in  allocating  powers 
between  the  national  and  the  state 
governments.  Their  experience 
with  both  the  empire  and  the  Arti- 
cles of  Confederation  provided 
clear  guidance  in  that.  But  they 
confronted  a  vastly  more  difficult 
task  in  devising  a  system  through 
which  the  basic  powers  of  sover- 
eignty could  not  only  be  divided 
between  the  national  and  state  gov- 
ernments but  divided  in  such  a  way 
as  to  keep  one  level  of  government 
from  encroaching  upon  the  other. 

The  old  and  as  yet  unresolved 
question  of  by  what  principles  the 
essential  powers  of  sovereignty 
could  be  distributed  still  constitut- 
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this  Constitution 


In  contriving  the  Constihition, 
the  framers  clearly  drew,  if  in 
many  ways  only  half  consciously, 
upon  the  experience  and  prece- 
dents of  the  empire. 


ed  the  main  difficulty  in  this  enter- 
prise. As  McLaughlin  has  said,  the 
Convention's  solution  to  this  ques- 
tion was  both  it?  signal  contribu- 
tion, . ,  to  the  poetical  life  of  the 
modern  world"  and  the  most  impor- 
tant American  contribution  to  polit- 
ical theory  and  practice.  So  original 
was  the  Convention's  solution  that 
its  members  did  not  fully  under- 
stand what  they  \u  <i  done  until  af- 
ter the  Constitution  had  been  com- 
pleted and  they  had — in  the 
crucible  of  debate — to  explain  the 
principles  behind  the  new  govern- 
ment and  how  it  would  operate. 

As  Gordon  S.  Wood  has  shown  in 
Tiie  Creation  of  the  American  Re- 
public, a  crucial  intellectual  break- 
through made  the  contrivance  of  an 
acceptable  federal  system  possible: 
the  idea  that  sovereignty  lay  not  in 
governments  (and  hence  not  in  the 
governments  of  individual  states) 
but  in  the  people  themselves.  If,  as 
the  new  Constitution  assumed,  sov- 
ereignty resided  in  the  people,  the 
"state  governments  could  never 
lose  their  sovereignty  because  they 
had  never  possessed  it,"  In  addi- 
tion, the  sovereign  people  could 
delegate  the  basic  powers  of  sover- 
eignty to  any  government  or  gov- 
ernments they  wished,  and  they 
could  divide  up  those  powers  in  any 
way  they  saw  fit,  delegating  some 
to  one  level  of  government  and 
others  to  another,  while  retaining 
still  others  in  their  own  hands. 

Thus,  as  Madison  wrote  in  Hie 
Federalist,  both  the  state  govern- 
ments and  the  national  government 
were  equally  creatures  of  the  peo- 
ple: "both  [were]  possessed  of  our 
equal  confidence — both  [were]  cho- 
sen in  the  same  manner,  and  [both 
were]  equally  responsible  to  us," 
"The  federal  and  state  govern- 
ments," said  Madison,  "are  in  fact 
but  different  agents  and  trustees  of 
the  people,  constituted  with  differ- 
ent powers,  and  designed  for  differ- 
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ent  purposes."  Although  the  su- 
premacy clause  in  Article  VI  of  the 
Constitution  ensured  that  federal 
laws  would  take  precedence  over 
state  laws  whenever  the  two  came 
into  conflict,  both  the  national  gov- 
ernment and  the  state  governments 
were  to  have  full  authority  within 
their  respective  spheres. 

The  Framers  had  thus  fashioned 
a  government  that  was  neither  a 
consolidated  government  nor  a 
mere  confederation  of  sovereign 
states.  In  the  words  of  Alexander 
Hamilton  in  Tfie  Federalist,  the  for- 
mer implied  "an  entire  consolida- 
tion of  the  States  into  one  complete 
national  sovereignty  with  an  entire 
subordination  of  the  parts"  to  that 
national  sovereignty,  while  the  lat- 
ter suggested  simply  "an  associa- 
tion of  two  or  more  states"  into  one 
polity  with  all  sovereignty  remain- 
ing in  the  states.  The  new  federal 
government  was  something  in  be- 
tween. It  aimed,  said  Alexander 
Hamilton  in  Tfie  Federalist  No.  32, 
"only  at  a  partial , . .  consolidation" 
in  which  the  states  clearly  retained 
all  those  rights  of  sovereignty  that 
they  had  traditionally  exercised,  ex- 
cept for  those  that  through  the  Con- 
stitution had  been  reallocated  by 
the  people  to  the  federal  govern- 
ment. 

Something  Old  and 
Something  New 

As  McLaughlin  argued,  the  Amer- 
ican federal  state  was  indeed  "the 
child  of  the  old  British  empire."  In 
contriving  the  Constitution,  the 
framers  clearly  drew,  if  in  many 
ways  only  half  consciously,  upon 
the  experience  and  precedents  of 
the  empire.  Like  the  empire,  the 
American  federal  system  did  not 
concentrate  power  in  a  single  gov- 
ernment but  distributed  it  among 
different  levels  of  government.  It 
thus  "gave  legal  and  institutional 
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reality  to  the  principle  of  diversifi- 
cation of  powers  and  , . .  crystal- 
lized a  system  much  like  that  under 
which  the  colonists  had  grown  to 
maturity." 

But  if  the  American  federal  sys- 
tem was  not  so  radical  in  form,  it 
was  fundamentally  so  in  principle. 
By  locating  sovereignty  in  the  peo- 
ple rather  than  in  the  government 
or  in  some  branch  thereof,  the 
framers  of  the  Constitution  had 
contrived  a  radical  new  scheme  of 
governance  whereby  the  basic  pow- 
ers of  sovereignty  could  be  divided 
without  dividing  sovereignty  itself. 
This  intellectual — and  political — in- 
vention not  only  finally  made  possi- 
ble the  solution  of  the  imperial 
problem  of  the  relationship  be- 
tween local  and  national  authority 
in  its  American  context.  It  also  pro- 
vided a  structure  that  was — and,  in 
principle,  still  is — capable  of  a  vari- 
ety of  permutations  and  combina- 
tions as  sovereign  groups  of  people 
seek  to  work  out  forms  peculiarly 
appropriate  for  governing  them- 
selves. 


Suggested  additional  reading: 

Bernard  Bailyn,  Vie  Ideological  Origins  of 
the  American  Revolution  (1967). 

Jack  P.  Greene.  Vie  Quest  for  Power:  Vie 
Lower  Houses  of  Assembly,  1689-1776 
(1963). 

Andrew  C.  McLaughlin,  Hie  Foundations  of 
American  Constitutionalism  (1932). 

Edmund  S.  Morgan  and  Helen  M.  Morgan, 
Vie  Stamp  Act  Crisis:  Prologue  to  Revolu- 
tion (1953). 

Jack  N.  Rakove,  Vie  Beginnings  of  National 
Politics:  An  Interpretive  History  of  the 
Con  tin  en  ta  I  Co  ngress  ( 1 9 79) . 

Gordon  S.  Wood,  Vie  Creation  of  the  Ameri- 
can Republic,  1776-1787  (1969). 


Jack  P.  Greene  is  Andrew  W.  Mellon 
Professor  in  the  Humanities  at  The  John 
Hopkins  University.  He  is  now  finishing 
a  book  tentatively  entitled  Center  and 
Periphery:  An  Interpretation  of  British- 
American  Constitutional  Development, 
1S07  and  1 788. 


11 


From  Confederation  to  Constitution: 
The  Revolutionary  Context  of  the  Great 
Convention 

by  LANCE  BANNING 


ost  Americans  recall  our  Rev- 
olution in  decidedly  selective 
ways.  As  a  people,  we  are  not 
as  eager  as  we  used  to  be  to  recol- 
lect how  truly  revolutionary  are  our 
roots.  Our  Bicentennial  celebration, 
for  example,  focused  overwhelm- 
ingly on  independence  and  the  war 
with  Britain,  not  on  the  genuinely 
revolutionary  facets  of  the  struggle. 
Too  often,  we  commemorated  even 
independence  with  hoary  myths 
about  tyrannical  King  George  and 
clever  minutcmen  who  used  the 
woods  and  fences  to  defeat  the 
British  regulars.  Perhaps,  then,  it  is 
not  so  inexcusable  as  it  would  first 
appear  for  some  Americans  to  think 
that  Thomas  Jefferson  wrote  the 
Constitution  as  well  as  the  Declara- 
tion of  Independence  in  1776,  If  we 
think  of  the  American  Revolution 
as  no  more  than  a  sudden,  brave 
attempt  to  shake  off  English  rule, 
perverse  consistency  leads  easily  to 
a  mistake  that  lumps  together  all 
the  documents  and  incidents  con- 
nected with  the  Founding,  For  a 
better  understanding,  as  another  Bi- 
centennial approaches,  we  would 
do  well  to  fit  the  Constitution  back 
into  the  revolutionary  process  from 
which  it  emerged. 

As  John  Adams  said,  the  Ameri- 
can Revolution  was  not  the  war 
against  Great  Britain;  it  should  not 
be  confused  with  independence. 
The  Revolution  started  in  the  peo- 
ple's minds  at  least  ten  years  before 
the  famous  shots  at  Lexington  and 
Concord.  It  was  well  advanced  be- 
fore the  colonies  declared  their  in- 
dependence. It  continued  for  per- 
haps a  quarter  of  a  century  after  the 
fighting  came  to  an  end.  It  dominat- 
ed the  entire  life  experience  of 
America's  greatest  generation  of 
public  men.  And  it  was  fully  revolu- 
tionary in  many  of  the  strictest  defi- 
nitions of  that  term.  The  men  who 
made  it  wanted  not  just  indepen- 
dence, but  a  change  that  would 


transform  their  own  societies  and 
set  a  new  example  for  mankind. 
They  wanted  to  create,  as  they  put 
it  on  the  Great  Seal  of  the  United 
States,  ua  new  order  of  the  ages" 
which  would  become  a  foundation 
for  the  happiness  of  all  of  their 
descendents  and  a  model  for  the 
other  peoples  of  the  world.  To  their 
minds,  the  federal  Constitution  was 
a  Revolutionary  act,  an  episode  in 
their  experimental  quest  for  such 
an  order. 

A  Republican  Experiment 

From  a  twentieth-century  per- 
spective, the  American  Revolution 
may  appear  conservative  and  rela- 
tively tame.  There  were  no  mass 
executions.  Social  relationships 
and  political  arrangements  were 
not  turned  upside  down  in  an  up- 
heaval of  shattering  violence,  as 
they  would  be  later  on  in  France  or 
Russia  or  any  of  a  dozen  other 
countries  we  might  name.  To  peo- 
ple living  through  it,  nonetheless — 
or  watching  it  from  overseas — the 
American  Revolution  seemed  very 
radical  indeed.  It  was  not  self-evi- 
dent in  1776  that  all  men  are  creat- 
ed equal,  that  governments  derive 
their  just  authority  from  popular 
consent,  or  that  good  governments 
exist  in  order  to  protect  God-given 
rights.  These  concepts  are  not  un- 
deniable in  any  age.  From  the  point 
of  view  of  eighteenth-century  Euro- 
peans, they  contradicted  common 
sense.  The  notions  that  a  sound 
society  could  operate  without  the 
natural  subordination  customary 
where  men  were  either  commoners 
or  nobles  or  that  a  stable  govern- 
ment could  be  based  entirely  on 
elections  seemed  both  frightening 
and  ridiculously  at  odds  with  the 
obvious  lessons  of  the  past.  A  re- 
publican experiment  had  been  at- 
tempted once  before  on  something 
like  this  scale — in  England  during 


the  1640s  and  1650s— and  the  ulti- 
mate result  had  been  a  Cromwel- 
lian  dictatorship  and  a  quick  return 
to  the  ancient  constitution  of  King, 
Lords,  and  Commons. 

Nevertheless,  the  Americans 
dreamed  revolutionary  visions  of 
perfection,  comparable  in  many 
ways  to  revolutionary  visions  of 
later  times.  They  sought  a  new  be- 
ginning, a  rebirth,  in  which  heredi- 
tary privilege  would  disappear  and 
all  political  authority  would  derive 
exclusively  from  talent,  public  ser- 
vice, and  the  people's  choice.  And 
their  commitment  to  the  principles 
of  liberty  and  equal  rights  did  touch 
and  change  most  aspects  of  their 
common  life. 

No  essay  of  this  length  can  possi- 
bly describe  all  of  the  ways  in 
which  the  Revolution  altered  Amer- 
ican society.  To  understand  the 
Constitution,  though,  we  have  to 
realize,  at  minimum,  that  as  they 
fought  the  War  for  Independence, 
Americans  were  equally  involved  in 
a  fundamental  transformation  of 
political  beliefs  and  thus  of  political 
institutions.  The  decision  to  sepa- 
rate from  England  was  also  a  deci- 
sion that  Americans  were  a  people 
different  from  the  English,  a  sepa- 
rate nation  with  a  special  mission  in 
the  world.  This  people  had  no  way 
to  understand  their  new  identity 
except  in  terms  of  their  historical 
mission,  no  way  to  define  or  perfect 
their  national  character  except  by 
building  their  new  order.  To  be  an 
American,  by  1776,  was  to  be  a 
republican,  and  to  become  consis- 
tently republican  required  a  thor- 
ough reconstruction  of  existing  in- 
stitutions. 

A  republican  experiment,  in  fact, 
required  rebuilding  governments 


Draft  copy  of  the  Declaration  of  Independence  in 
Thomas  Jefferson's  handwriting,  with  insertions  by 
John  Adams  and  Benjamin  Franklin. 
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afresh.  For  in  the  months  between 
the  clash  at  Lexington  and  the  Dec- 
laration of  Independence,  formal 
governments  dissolved  in  one 
American  colony  after  another.  The 
people,  who  had  ordinarily  elected 
only  one  branch  of  their  local  gov- 
ernments, simply  transferred  their 
allegiance  from  their  legal  govern- 
mental institutions  to  extra-legal 
revolutionary  committees,  state 
conventions,  and  the  Continental 
Congress.  Through  the  first  months 
of  the  fighting,  the  conventions  and 
committees  managed  very  well. 
Power  rested  with  the  people  in  a 
wholly  literal  sense,  the  people  fol- 
lowed the  directives  of  these  revo- 
lutionary bodies,  and  those  bodies 
turned  the  popular  determination 
into  armies  and  materials  of  war. 

Some  revolutionaries  might  have 
been  content  to  see  their  states 
continue  indefinitely  under  govern- 
mental bodies  of  this  sort.  Many 
patriots  were  intensely  localistic, 
and  they  had  learned  a  fierce  dis- 
trust of  any  power  much  beyond 
the  people's  easy  reach.  Other  patri- 
ots, however,  many  more  of  those 
who  exercised  great  influence,  nev- 
er saw  the  revolutionary  agencies 
as  anything  but  temporary.  A  struc- 


ture that  depended  so  immediately 
on  the  people  was  good  enough  for 
an  emergency,  but  hardly  suitable 
for  the  longer  term.  For  perma- 
nence, most  patriots  admired  a  gov- 
ernmental structure  that  balanced 
and  divided  power  between  differ- 
ent and  independent  parts,  not  one 
that  concentrated  it  in  single  bodies 
which  performed  both  legislative 
and  executive  functions. 

The  revolutionaries  had  been 
reared  as  Englishmen,  in  a  tradition 
that  instructed  them  that  liberty 
was  incompatible  with  the  un- 
checked rule  of  the  majority  or  with 
a  government  composed  of  only  a 
single  branch.  Proper  constitutions, 
they  believed,  depended  on  con- 
sent, but  governments  existed  in 
order  to  protect  the  liberties  of  all 
The  revolutionaries  had  decided 
that  good  governments  should  have 
no  place  for  aristocrats  or  kings, 
but  they  continued  to  believe  that 
immediate  and  undHuted  rule  by 
the  majority  could  not  provide  the 
wisdom  and  stability  that  govern- 
ments require,  nor  could  it  offer 
proper  safeguards  for  the  rights  of 
all.  Thus,  as  they  moved  toward 
independence,  the  revolutionaries 
started  a  long  search  for  a  govern- 


mental structure  in  which  liberty 
and  representative  democracy 
could  be  combined.  This  was  what 
they  meant  by  a  "republic." 

Most  of  the  revolutionary  states 
established  written  constitutions 
before  the  end  of  1776.  Although 
they  differed  greatly  in  details, 
these  constitutions  tended  to  be 
similar  in  broader  lines.  The  colo- 
nial experience,  together  with  the 
quarrel  with  Great  Britain,  had 
taught  a  powerful  fear  of  the  execu- 
tive and  of  the  executive's  ability  to 
undermine  the  independence  of  the 
other  parts  of  government  by  use  of 
patronage  or  "influence."  Accord- 
ingly, most  states  created  gover- 
nors too  weak  to  do  such  harm. 
Most  stripped  the  governors  of  the 
majority  of  their  traditional  powers 
of  appointment  and  deprived  them 
of  the  traditional  right  to  veto  legis- 
lation. Most  provided  for  election  of 
the  governors  by  the  legislative 
branch.  Most  coniiined  the  chief  ex- 
ecutives, in  short,  to  the  job  of 
enforcing  the  legislatures'  wills. 

According  to  these  constitutions, 
the  legislative  power  would  remain 
within  the  people's  hardy  grip.  The 
concept  of  a  balance  required  two 
legislative  houses,  but  hostility  to 
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privilege  was  far  too  sharp  to  let  the 
second  house  become  a  bastion  for 
any  special  group,  in  imitation  of 
the  English  House  of  Lords.  More- 
over, sn  societies  without  he^di- 
tary  ranks,  it  was  difficult  to  reach 
agreement  on  a  genuinely  republi- 
can method  for  selecting  the  few 
men  of  talent  and  leisure  whose 
superior  wisdom,  lodged  in  an  up- 
per house,  was  traditionally  sup- 
posed to  check  the  passions  of  the 
multitude.  The  revolutionary  sen- 
ates differed  relatively  little  in  their 
makeup  from  the  lower  houses  of 
assembly.  Democratic  Pennsylva- 
nia did  without  an  upper  house  at 
all  and  placed  executive  authority 
in  the  hands  of  n  council,  rather 
than  a  single  man,  though  this  was 
such  a  radical  departure  from  gen- 
eral ideas  that  it  quickly  created  an 
anti-constitutional  party  in  that 
state. 

Nearly  all  the  revolutionaries 
would  have  failed  a  modern  test  of 
loyalty  to  democratic  standards. 
Even  the  most  dedicated  patriots 
were  eighteenth-century  men,  and 
eighteenth-century  thinking  nor- 
mally excluded  many  portions  of 
the  people  from  participation  in  the 
politics  of  a  republic:  adherents  to 
unpopular  religions,  women, 
blacks,  and  even  very  poor  white 
males. 

Accordingly,  not  even  Pennsylva- 
nia departed  so  far  from  tradition 
as  to  give  the  vote  to  every  male 
adult.  And  yet  most  states  moved 
noticeably  in  that  direction.  Most 
lowered  the  amount  of  property 
one  had  to  own  in  order  to  possess 
the  franchise.  Several  gave  the  vote 
to  every  man  who  paid  a  tax.  All  the 
states  provided  for  annual  elections 
of  the  lower  house  of  legislature 
and,  often,  for  annual  elections  of 
the  senate  and  governor  as  well. 
Every  part  of  these  new  govern- 
ments would  be  chosen  by  the  peo- 
ple or  by  those  the  people  had 
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elected.  And  the  legislatures  in  par- 
ticular were  filled  with  men  whose 
modest  means  and  ordinary  social 
rank  would  have  excluded  them 
from  higher  office  in  colonial  times. 
In  a  variety  of  ways,  these  govern- 
ments were  far  more  responsive  to 
the  people  than  the  old  colonial 
governments  had  been.  They  were 
also  far  more  closely  watched.  The 
revolutionary  air  was  full  of  popu- 
lar awareness  of  the  people's  rights. 

The  revolutionary  -movement  dis- 
established churches,  altered  atti- 
tudes toward  slavery,  and  partly 
redefined  the  role  of  women  in 
American  society.  Eventually,  of 
course,  revolutionary  concepts 
paved  the  way  for  an  extension  of 
the  rights  of  citizens  to  all  the 
groups  that  eighteenth-century  pa- 
triots excluded.  But  whatever  else 
the  Revolution  was  or  would  be- 
come, its  essence  lay  originally  in 
these  thirteen  problematic  experi- 
ments in  constructing  republican 
regimes.  It  would  succeed  or  fail,  in 
revolutionary  minds,  according  to 
the  success  of  these  regimes  in 
raising  the  new  order  and  fulfilling 
expectations  that  republicanism 
would  defend  and  perfect  this  spe- 
cial people  and  the  democratic  so- 
cial structure  that  they  hoped 
would  become  the  envy  of  the 
world. 

A  Permanent  Confederation 

Americans  did  not  intend,  at  the 
beginning,  to  extend  the  revolution- 
ary experiment  in  republican  gov- 
ernment from  the  states  to  the  na- 
tion as  a  whole.  Republics  were 
expected  to  be  small.  The  Revolu- 
tion had  begun  as  an  attempt  to 
protect  the  old  colonial  govern- 
ments from  external  interference 
by  a  distant  Parliament  and  king. 
Traditional  loyalties  and  revolution- 
ary ideas  were  both  keyed  to  the 
states. 
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Still,  the  argument  with  Britain 
taught  Americans  to  think  that  they 
were  a  single  people,  and  the  War 
for  Independence  built  a  growing 
sense  of  nationhood.  There  was  a 
Continental  Congress  before  there 
were  any  independent  states.  Con- 
gress declared  American  indepen- 
dence and  recommended  that  new 
state  governments  be  formed.  Con- 
gress assumed  the  direction  of  the 
war. 

The  Continental  Congress  was  an 
extra-legal  body.  It  had  simply 
emerged  in  the  course  of  the  impe- 
rial quarrel  and  continued  to  exert 
authority  with  the  approval  of  the 
people  and  the  states,  ail  of  which 
sent  an  unspecified  number  of  dele- 
gates to  help  take  care  of  common 
concerns.  As  early  as  June  12, 1776, 
these  delegates  initiated  consider- 
ation of  a  plan  to  place  their  author- 
ity on  formal  grounds.  But  the  expe- 
riences that  had  led  to 
independence  made  Americans 
powerfully  suspicious  of  any  cen- 
tral government,  and  there  were 
many  disagreements  in  the  Con- 
gress. Meanwhile,  there  was  also 
the  necessity  of  managing  a  war. 

Not  until  November  17,  1777  did 
Congress  finally  present  a  formal 
proposal  to  the  states.  This  plan, 
the  Articles  of  Confederation, 
called  upon  the  sovereign  states  to 
join  in  a  permanent  confederation 
presided  over  by  a  Congress  whose 
authority  would  be  confined  to  mat- 
ters of  interest  to  all:  war  and 
peace;  foreign  relations;  trade  with 
the  Indians;  disputes  between 
states;  and  other  common  con- 
cerns. Each  state  would  continue  to 
have  a  single  vote  in  Congress.  In 
matters  of  extreme  importance, 
such  as  war  and  peace,  Congress 
would  act  only  when  nine  of  the 
thirteen  states  agreed.  Since  Con- 
gress would  not  directly  represent 
the  people,  troops  or  money  could 
be  raised  only  by  requisitioning  the 
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states. 

The  Articles  of  Confederation  did 
not  issue  from  a  systematic,  theo- 
retical consideration  of  the  prob- 
lems of  confederation  government. 
For  the  most  part,  they  only  codi- 
fied the  structure  and  procedures 
that  had  emerged  in  practice  in  the 
years  since  1774.  Most  of  the  coun- 
try scarcely  noticed  when  they  fi- 
nally went  into  effect,  which  was 
not  until  February,  1781— three 
years  after  they  were  first  pro- 
posed. Maryland,  which  had  a  defi- 
nite western  border,  refused  its 
consent  until  Virginia  and  the  other 
giant  states,  whose  colonial  char- 
ters gave  them  boundaries  which 
might  stretch  from  coast  to  coast, 
agreed  to  cede  their  lands  beyond 
the  mountains  to  the  Confederation 
as  a  whole.  Then,  for  most  of  the 
rest  of  the  1780s,  Americans  lived  in 
a  confederation  of  this  sort. 

Historians  have  long  since  given 
up  the  old  idea  that  the  Confedera- 
tion years  were  a  period  of  govern- 
mental folly  and  unmixed  disaster. 
The  Articles  established  a  genuine 
federal  government,  not  merely  a 
league  of  states.  The  union  was  to 
be  permanent,  and  Congress  was 
granted  many  of  the  usual  attri- 
butes of  sovereign  authority.  Great 
things  were  accomplished.  The 
states  secured  their  independence 
and  won  a  generous  treaty  of  peace, 
which  placed  their  western  border 
at  the  Mississippi  River.  The  coun- 
try weathered  a  severe  post-war 
depression.  Congress  organized  the 
area  northwest  of  the  Ohio  for  set- 
tlement and  eventual  statehood.  In 
fact,  the  Northwest  Ordinance  of 
1787  established  the  pattern  for  all 
the  rest  of  the  continental  expan- 
sion of  the  United  States,  providing 
that  new  territories  would  eventual- 
ly enter  the  union  on  terms  of  full 
equality  with  its  original  members 
and  thus  assuring  that  America 
would  manage  to  escape  most  of 
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the  problems  usually  confronted  by 
an  expanding  empire.  It  was  not  an 
unimpressive  record. 

Thirteen  Squabbling  States 

Nevertheless,  the  Articles  of  Con- 
federation came  under  increasing 
criticism  from  an  influential  minor- 
ity even  before  they  formally  went 
into  practice.  This  minority  was 
centered  in  the  Congress  itself  and 
around  the  powerful  executive  offi- 
cials created  by  the  Congress,  espe- 
cially Robert  Morris,  a  Philadelphia 
merchant  who  was  appointed  Su- 
perintendent of  Finance  in  1781. 
Morris  and  his  allies  were  necessar- 
ily concerned  with  the  Confedera- 
tion as  a  whole,  and  they  found  it 
almost  impossible  to  meet  their  re- 
sponsibilities under  this  kind  of 
government.  By  the  time  the  war 
was  over,  the  Confederation's  pa- 
per money  was  entirely  worth- 
less— "not  worth  a  Continental,"  as 
the  phrase  still  goes.  The  Confeder- 
ation owed  huge  debts  to  army  vet- 
erans, to  citizens  who  had  lent  sup- 
plies or  money  during  the  war,  and 
to  foreign  governments  and  foreign 
subjects  who  had  purchased  Ameri- 
can bonds.  Dependent  on  the  states 
for'  revenues,  Congress  could  not 
even  pay  the  interest  on  these  obli- 
gations. All  the  states  had  war  debts 
of  their  own,  and  in  the  midst  of  a 
depression,  their  citizens  were  sel- 
dom willing  or  even  able  to  pay 
taxes  high  enough  to  make  it  possi- 
ble for  the  republics  to  handle  their 
own  needs  and  meet  their  congres- 
sional requisitions  as  well.  By  1783, 
Morris,  Alexander  Hamilton,  James 
Madison,  and  many  other  continen- 
tal-minded men  were  insisting  on 
reform.  They  demanded,  at  the  very 
least,  that  Congress  be  granted  the 
authority  to  levy  a  tax  on  foreign 
imports,  which  might  provide  it 
with  a  steady,  independent  source 
of  revenue. 
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The  need  for  revenue,  however, 
was  only  the  most  urgent  of  several 
concerns.  Lacking  a  direct  connec- 
tion with  the  people,  Congress  had 
to  work  through  and  depend  on  the 
states  for  nearly  everything.  Unable 
to  compel  cooperation,  its  mem- 
bers watched  in  futile  anger  as  the 
sovereign  republics  went  their  sep- 
arate ways.  Some  states  quarreled 
over  boundaries.  Troubled  by  the 
depression,  others  passed  competi- 
tive duties  on  foreign  imports.  The 
states  ignored  Confederation  trea- 
ties, fought  separate  wars  with  Indi- 
ans, and  generally  neglected  con- 
gressional pleas  for  money. 

As  this  happened,  American  am- 
bassadors in  foreign  lands — John 
Adams  in  England  and  Thomas  Jef- 
ferson in  France — discovered  that 
the  European  nations  treated  the 
American  confederation  with  con- 
tempt. The  European  powers  re- 
fused to  make  commercial  treaties 
that  would  lower  their  barriers  to 
freer  trade  and  ease  America's  com- 
mercial problems.  England  refused 
to  remove  her  soldiers  from  forts  in 
the  American  northwest,  insisting 
that  she  would  abide  by  the  treaty 
of  peace  only  when  the  states  be- 
gan to  meet  their  own  obligations 
to  cease  persecuting  returning  loy- 
alists and  to  open  their  courts  to 
British  creditors  who  wanted  to 
collect  their  debts. 

Nevertheless,  the  nationalists  in 
Congress  were  frustrated  in  their 
desire  for  reform.  The  Articles  of 
Confederation  could  be  amended 
only  by  unanimous  consent,  but 
when  Congress  recommended  an 
amendment  that  would  give  it  the 
authority  to  levy  a  five  percent  duty 
on  imports,  little  Rhode  Island  re- 
fused to  agree.  When  Congress 
asked  for  power  to  retaliate  against 
Great  Britain's  navigation  laws,  the 
states  again  could  not  concur. 

Repeatedly  defeated  in  their  ef- 
forts  at   reform,  increasingly 
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alarmed  by  mutual  antagonisms  be- 
tween the  states,  which  had  grown 
serious  enough  by  1786  to  threaten 
an  immediate  fragmentation  of  the 
union  into  several  smaller  confed- 
eracies, the  men  of  continental  vi- 
sion turned  their  thoughts  to  funda- 
mentals. A  much  more  sweeping 
change,  they  now  suspected,  might 
be  necessary  to  resolve  the  press- 
ing problems  of  the  current  central 
government.  And  if  the  change 
went  far  enough,  a  few  of  them 
began  to  think,  it  might  accomplish 
something  mo?v  Tt  might  restore 
the  Revolutior         proper  course. 

The  Revolutiv  after  all,  in- 
volved a  dream  of  national  great- 
ness; and  the  dream  was  going 
wrong.  A  people  who  had  hoped  to 
be  a  model  for  the  world  was  frag- 
mented into  thirteen  petty,  squab- 
bling states.  The  states  would  not — 
or  could  not — subordinate  their 
separate  interests  to  the  good  of  the 
Confederation  as  a  whole.  Even 
worse,  too  many  of  the  states  fell 
short  of  fulfilling  revolutionary  ex- 
pectations within  their  individual 
bounds.  The  early  revolutionary 
constitutions  had  delivered  over- 
whelming power  to  the  people's 
immediate  representatives  in  the 
lower  houses  of  assembly.  As  these 
lower  houses  struggled  to  protect 
the  people  from  hard  times,  they 
frequently  neglected  private  rights 
and  seldom  seemed  to  give  a  due 
consideration  to  the  long-term 
good.  As  clashing  groups  in  differ- 
ent states  competed  to  control  their 
house  of  representatives,  nobody 
could  feel  certain  what  the  law 
might  be  next  year,  when  one  ma- 
jority replaced  another.  The  lower 
houses  of  assembly  were  essential- 
ly unchecked  by  the  other  parts  of 
government,  and  to  many  revolu- 
tionaries it  appeared  that  the  as- 
semblies proceeded  on  their  ways 
with  slight  regard  for  justice  and 
little  thought  about  tomorrow.  The 
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rule  of  law  appeared  to  be  collaps- 
ing into  a  kind  of  anarchy  in  which 
the  liberty  and  property  of  every- 
one might  depend  on  the  good  will 
of  whichever  temporary  majority 
happened  to  control  his  state.  No 
one  could  feel  secure  in  the  enjoy- 
ment of  his  rights. 

Liberty  in  Peril 

During  the  1780s,  in  other  words, 
the  feeling  grew  that  liberty  was 
once  again  in  peril.  Alarm  was  most 
intense  among  the  men  whose  du- 
ties, education,  or  experience  en- 
couraged them  to  pin  their  patriotic 
feelings  on  the  continent  as  a 
whole:  certain  members  of  Con- 
gress; most  of  the  best-known  revo- 
lutionary thinkers;  most  of  the  for- 
mer officers  of  the  continental 
army;  many  merchants,  public  cred- 
itors, and  other  men  of  wealth  Men 
of  social  standing  were  distressed 
with  the  way  in  which  the  revolu- 
tionary principles  of  liberty  and 
equality  seemed  to  shade  into  a 
popular  contempt  for  talent  or  dis- 
tinction. Too  often,  to  their  minds, 
the  best  men  lost  elections  in  the 
states  to  self-serving,  scrambling 
demagogues,  and  the  revolutionary 


constitutions  made  it  far  too  easy 
for  these  demagogues  to  set  an  ill- 
considered  course  or  even  to  op- 
press the  propertied  minority  in  or- 
der to  secure  the  people's  favor. 
Continued  confiscations  of  the 
property  of  people  who  had  sympa- 
thized with  Britain  and  continued 
use  of  paper  money,  which  threat- 
ened men's  investments  and  their 
right  to  hold  their  property  secure, 
were  grievances  of  particular  im- 
portance to  those  who  had  invest- 
ments and  positions  to  defend. 

And  yet  the  sense  of  fading  hopes 
and  failing  visions  was  not  exclu- 
sively confined  to  men  of  wealth. 
Anyone  whose  life  had  been  im- 
mersed in  revolutionary  expecta- 
tions might  share  in  the  concern. 
Every  state  seemed  full  of  quarrels. 
Every  individual  seemed  to  be  on 
the  scrape  for  himself.  No  one 
seemed  to  have  a  real  regard  for 
common  interests,  a  willingness  to 
recognize  that  selfish  interests 
must  be  limited  by  some  consider- 
ation for  the  good  of  all.  Public 
virtue,  to  use  the  phrase  the  revolu- 
tionaries used,  seemed  to  be  in  dan- 
ger of  completely  disappearing  as 
every  man  and  every  social  group 
sought  private  goods  at  the  expense 
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of  harmony  and  other  people's 
rights.  But  virtue,  revolutionaries 
thought,  was  the  indispensable 
foundation  for  republics,  without 
which  they  could  not  survive.  If 
public  virtue  was  collapsing,  then 
the  Revolution  was  about  to  fail.  It 
would  degenerate  into  a  kind  of 
chaos,  from  which  a  tyrant  might 
emerge,  or  else  the  people,  in  dis- 
gust, might  eventually  prefer  to  re- 
turn to  hereditary  rule. 

So,  at  least,  did  many  fear.  Guid- 
ed by  the  same  ideas  that  had  im- 
pelled them  into  independence, 
they  saw  a  second  crisis,  as  danger- 
ous to  liberty  as  the  crisis  that  had 
led  them  into  Revolution.  As  they 
had  done  in  1776,  they  blamed  their 
discontents  on  governments  that 
lacked  the  character  to  mold  a  vir- 
tuous people  and  fit  them  for  their 
special  role.  Once  more,  they 
turned  to  constitutional  reform. 
They  saw  in  the  problems  of  the 
Confederation  government  not 
merely  difficulties  that  would  have 
to  be  corrected,  but  an  opportunity 
that  might  be  seized  for  even  great- 
er ends,  an  opportunity  to  rescue 
revolutionary  hopes  from  their  de- 
cay. 

The  constitutional  reformers  of 
the  1780s  had  several  different  mo- 
tives and  several  different  goals. 
Some  had  an  economic  interest  in  a 
constitutional  reform  that  would 
enable  the  central  government  to 
pay  its  debts  and  act  to  spur  the 
economic  revival.  All  wanted  to 
make  the  government  adequate  to 
its  tasks  and  able  to  command 
more  respect  from  the  rest  of  the 
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world.  Some  wanted  more:  to  re- 
construct the  central  government  in 
such  a  way  that  its  virtues  might 
override  the  mistakes  that  had  been 
made  in  some  of  the  states.  They 
wanted  to  redeem  the  reputation  of 
democracy  and  save  the  republican 
experiment  from  a  process  of  de- 
generation which  threatened  to  de- 
stroy all  that  they  had  struggled  for. 

Shays'  Rebellion  handed  them 
their  chance.  Out  in  western  Massa- 
chusetts, hard  times,  large  debts, 
and  the  high  taxes  prompted  by  the 
state's  attempt  to  handle  its  revolu- 
tionary debt  drove  many  farmers  to 
distress.  They  first  petitioned  for 
relief,  but  when  the  legislature  re- 
fused to  issue  paper  money  or  to 
pass  the  laws  required  to  protect 
their  property  from  seizure,  peti- 
tions gave  way  to  rebellion.  Farm- 
ers forced  the  courts  to  close  in 
several  counties,  and  Daniel  Shays, 
a  revolutionary  captain,  organized 
an  armed  resistance.  The  rebels 
were  defeated  with  surprising  ease. 
The  state  called  out  the  militia  dur- 
ing the  winter  of  1786,  and  Shays* 
forces  disintegrated  after  a  minor 
fight.  The  incident  was  nonetheless, 
for  many,  the  final  straw  atop  a 
growing  load  of  fears.  Armed  resist- 
ance to  a  republican  government 
seemed  the  ultimate  warning  of  a 
coming  collapse. 

Earlier  in  1786,  delegates  from 
five  states  had  met  at  Annapolis, 
Maryland  to  consider  better  means 
of  regulating  interstate  and  interna- 
tional trade.  Nationalist  sentiment 
was  strong  among  the  delegates. 
Hamilton  and  Madison  were  there. 
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The  participants  quickly  agreed 
that  little  could  be  done  about  com- 
mercial problems  without  a  revi- 
sion of  the  Articles  of  Confedera- 
tion. They  said  as  much  in  a  report 
to  Congress  and  their  states,  and 
Congress  endorsed  their  recom- 
mendation for  the  meeting  of  a  na- 
tional convention  to  consider  ways 
to  make  the  central  government 
"adequate  to  the  exigencies  of  the 
union."  Badly  frightened  by  events 
in  Massachusetts,  whose  constitu- 
tion was  widely  thought  to  be 
among  the  best,  every  state  except 
Rhode  Island  answered  the  call. 
From  this  context  and  in  hope  that 
it  might  save  both  liberty  and  union, 
the  Constitutional  Convention 
emerged. 
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Chief  Justice  Taney  and  His  Court 


by  WILLIAM  M.  WIECEK 


Chief  Justice  Roger  B.  Taney 
and  the  Court  over  which  he 
presided  from  1836  to  1864 
have  been  the  objects  either  of  ex- 
travagant praise  or  single-minded 
condemnation.  Contemporaries 
and  observers  ever  since  have  run 
to  extremes  in  their  evaluation  of 
the  accomplishments  of  Taney  and 
his  brethren.  Now,  as  the  Constitu- 
tional Bicentennial  nearly  coincides 


with  the  sesquicentennial  of  Ta- 
ney's appointment  as  Chief  Justice 
of  the  United  States,  it  might  be  a 
good  time  to  take  advantage  of  the 
perspective  that  time  gives  us  in 
order  to  strike  a  more  balanced  and 
even-handed  appraisal  of  the  Taney 
Court  and  its  Chief. 

Taney's  contemporaries  rarely 
achieved  a  fair  estimate  of  Taney 
and  his  Court.  Taney  himself  was  so 
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feared  and  detested  by  Whigs  and 
other  conservatives  that  his  first 
appointment  to  the  Court  was  re- 
jected by  the  Senate.  Knowing  that 
he  was  the  draftsman  of  that  part  of 
President  Andrew  Jackson's  Bank 
Veto  Message  of  1832  where  the 
President  claimed  that  he  was  not 
bound  by  a  decision  of  the  Supreme 
Court,  jurists  like  James  Kent  and 
Joseph  Story  viewed  Taney's  ap- 
pointment apprehensively.  His 
maiden  opinion  in  the  Charles  Riv- 
er Bridge  case  (1837)  confirmed 
their  fears  because  they  thought 
that  it  threw  corporations  to  the 
wolves  of  the  state  legislatures. 

Taney  and  his  brethren  were  just 
as  unpopular  at  Taney's  death  in 
1864,  entirely  because  of  the 
Court's  "self-inflicted  wound,"  the 
Dred  Scott  case  of  1857.  uThe  Hon. 
old  Roger  B.  Taney  has  earned  the 
gratitude  of  his  country  by  dying  at 
last,"  sneered  George  Templeton 
Strong;  "better  late  than  never."  Op- 
ponents of  slavery  reviled  his  mem- 
ory. Charles  Sumner  was  typical: 
uhe  administered  justice,  at  last, 
wickedly,  and  degraded  the  Judicia- 
ry of  the  country  and  degraded  the 
age."  "The  name  of  Taney  is  to  be 
hooted  down  the  page  of  history," 
he  predicted.  And  so  it  was.  Until 
the  1930s,  the  Taney  Court  and  its 
Chief  were  held  in  little  account  by 
historians  and  lawyers,  who  either 
condemned  the  Court  because  of 
its  one  great  blunder,  Dred  Scott,  or 
dismissed  its  tenure  as  an  era  of 
bronze  following  Chief  Justice  John 
Marshall's  golden  age. 

But  in  the  1930s,  Taney's  reputa- 
tion enjoyed  a  rehabilitation.  His 
remote  successor,  Chief  Justice 
Charles  Evans  Hughes,  began  the 
reappraisal  of  Taney  in  a  1931  dedi- 
catory address  praising  Taney's 
positive  contributions.  The  first 
modern  biography  of  Taney,  pub- 
lished by  Carl  B.  Swisher  in  1935, 
similarly  extolled  the  Court's 
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achievements  and  overlooked  its 
failings.  Finally,  Felix  Frankfurter, 
shortly  before  his  elevation  to  the 
bench,  lavishly  praised  Taney's  han- 
dling of  commerce  clause  cases. 

The  pendulum  began  to  swing 
back  with  the  publication  of  a  1957 
law  review  article  by  Robert  Harris 
that  nicely  captured  Taney's  ambiv- 
alent legacy  in  its  subtitle:  "Prophet 
of  Reform  and  Reaction."  Mean- 
while, the  leading  authority  on  Ta- 
ney, Swisher,  indicated  second 
thoughts  or  reservations  about  Ta- 
ney that  did  not  appear  in  the  1935 
biography,  first  in  a  short  1964  bio- 
graphical sketch,  and  then  at  length 
in  his  posthumously  published  con- 
tribution to  the  Holmes  Devise  his- 
tory of  the  Supreme  Court.  The 
renewed  historical  interest  in  slav- 
ery and  its  abolition  during  the 
1960s  assured  that  recent  re-evalua- 
tions of  Taney's  work  would  be 
critical.  Studies  of  Taney's  handling 
of  cases  relating  to  slavery  and  its 
abolition  by  this  author  as  well  as 
by  Don  Fehrenbacher  and  Paul  Fin- 
kelman  sharply  revised  the  apolo- 
getic glorification  of  Taney  begun 
in  the  'thirties. 

The  pendulum  is  now  some- 
where in  mid-swing,  and  we  may 
review  the  work  of  the  Taney  Court 
f**eed,  at  last,  of  the  need  either  to 
defend  or  to  condemn  him,  ac- 
?«?.  ewledging  the  Court's  lapses 
v-friJe  noting  its  accomplishments, 
>/hich  were  at  least  as  significant. 
iK-t  i&  begin  with  the  achievements. 

*  Evolution  in  Industrial  Tech- 
nology 

The  Taney  Court  served  a  nation 
that  was  undergoing  a  revolution  in 
industrial  technology,  transporta- 
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tion,  and  communications.  It  la- 
bored at  a  time  when  invention  and 
engineering  were  foreshortening 
distance,  creating  an  effective  na- 
tional market  in  goods  and  ideas. 
The  judges  understood  this  change 
and  kicked  aside  obstacles  to  pro- 
gress. For  example,  in  1851  it  re- 
versed a  ruling  of  the  Marshall 
Court  that  had  left  admiralty  ques- 
tions on  the  extensive  inland  water- 
way system  entirely  to  the  state 
courts,  resulting  in  an  undesirable 
diversity  of  applicable  legal  rules. 
In  The  Genesee  Chief  v.  Fitehugh, 
the  Taney  Court  rulod  that  the  fed- 
eral admiralty  jurisdiction  would 
extend  to  inland  waters,  imposing 
some  measure  of  national  uniformi- 
ty and  predictability  in  the  law  reg- 
ulating the  national  market  and 
thereby  encouraging  waterborne  in- 
terstate commerce. 

Genesee  Chief  typified  another 
Taney  Court  achievement,  the  ex- 
pansion of  federal  judicial  power.  In 
Swift  v.  Tyson  (1842),  Justice  Jo- 
seph Story,  for  a  unanimous  court, 
enabled  the  federal  courts  to  unify 
much  of  the  commercial  law  of  the 
country.  By  the  1840s,  the  prolifer- 
ating common  law  of  the  various 
states  created  a  disadvantageous 
legal  inconsistency  throughout  the 
Union — the  same  problem  that 
troubled  Taney  in  Genesee  Chief 
Thus  when  a  case  came  up  that 
required  the  Supreme  Court  to  de- 
termine what  rules  of  decision  low- 
er federal  courts  must  follow  in 
commercial  law  cases,  the  Court 
held  that  federal  judges  should  look 
to  the  "general  principles  of  com- 
mercial jurisprudence*'  derived 
from  the  international  body  of  pri- 
vate law  known  as  the  "law  mer- 
chant," rather  than  the  particular- 
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ized  commercial  common  law  of 
each  state. 

In  the  Louisville  Railroad  v.  Let- 
son  case  of  1844,  Taney  displayed 
his  acute  sense  of  the  impact  of 
technological  change  on  law,  his 
sensitivity  to  the  needs  of  the  na- 
tional market,  and  his  willingness 
to  expand  judicial  power.  In  several 
early  and  ill-considered  decisions, 
Chief  Justice  Marshall  had  held  that 
in  order  for  a  corporation  to  have 
access  to  federal  courts  as  a  party 
to  litigation  under  the  diversity-of- 
citizenship  clause  of  Article  III,  all 
of  its  shareholders  must  be  citizens 
of  states  different  from  those  of  the 
parties  on  the  other  side.  This  inter- 
pretation reflected  a  concept  of 
corporations  that  was  obsolete 
even  in  its  own  time,  and  it  became 
increasingly  inconvenient  as  eco- 
nomic relations  expanded  with  the 
growth  of  the  country,  because  it 
virtually  excluded  large  multistate 
corporations  from  federal  courts.  In 
Letson,  Taney  made  short  shrift  of 
the  obsolete  rule,  holding  that  a 
corporation  was  a  citizen  of  the 
state  where  it  was  chartered.  As 
with  the  Genesee  Chief  this  ruling 
introduced  more  uniformity  in  the 
national  market. 

Despite  these  decisions  enhanc- 
ing the  federal  courts'  jurisdiction, 
Taney  had  a  sharper  appreciation 
than  Marshall  of  the  limitations  on 
judicial  power.  This  perception  was 
most  evident  in  the  politically  excit- 
ing case  of  Luther  v.  Borden  (1849). 
In  the  Dorr  Rebellion  of  1842, 
Rhode  Island  reformers  attempted 
to  overthrow  the  state's  political 
oligarchy  by  extending  the  vote  to 
all  white  adult  male  citizens.  They 
organized  a  constitutional  conven- 
tion without  authorization  from  the 
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legislature,  then  held  elections  un- 
der the  constitution  drawn  up  by 
that  body.  After  the  established 
government  of  the  state  put  them 
down  bloodlessly,  Dorrites  sought 
vindication  of  their  political  theory 
from  the  Supreme  Court  in  the  Lu- 
ther case. 

Taney,  a  Jacksonian  Democrat  in 
his  pre-Court  politics,  acknowl- 
edged the  theoretical  validity  of 
their  position,  but  he  refused  to 
overthrow  the  regular  government. 
His  refusal  was  premised  on  the 
view  that  certain  kinds  of  dis- 
putes— those  involving  "political 
questions" — are  unsuitable  for  res- 
olution by  courts,  and  instead  must 
be  resolved  by  the  executive  or 
legislative  branches.  The  "political 
question"  doctrine  has  ever  since 
provided  a  means  of  avoiding,  for  a 
variety  of  reasons,  controversies 
such  as  the  constitutionality  of 
presidential  commitment  of  troops 
in  the  Vietnam  conflict.  The  politi- 
cal question  doctrine  was  an  exam- 
ple of  Taney's  usually  unerring  in- 
stinct for  judicial  statesmanship, 
his  ability  to  know  when  to  wield 
judicial  power  and  when  to  with- 
draw prudently. 

Balancing  Competing  Interests 

The  Taney  Court  had  a  greater 
opportunity  than  its  predecessors 
to  widen  the  scope  of  democratic 
government  in  the  United  States.  A 
half  dozen  decisions,  stretching 
from  the  first  to  the  last  years  of 
Taney's  tenure,  enabled  his  court  to 
balance  the  powers  of  popular  gov- 
ernment against  the  opportunities 
demanded  by  property  and  invest- 
ment capital.  In  his  first  term,  Ta- 
ney fashioned  a  rule  of  law  balanc- 
ing the  two  interests  that  proved  to 
be  so  open-ended  and  flexible  that 
it  guided  jurists  through  a  genera- 
tion of  the  most  volatile  economic 
growth  up  to  that  point  in  our  his- 
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tory.  The  Charles  River  Bridge  case 
(1837)  pitted  the  claims  of  a  bridge 
chartered  in  the  eighteenth  century 
against  the  competitive  challenge 
of  a  more  recent  rival.  The  old 
bridge  claimed  a  monopoly  of  traf- 
fic between  Boston  and  its  northern 
hinterland.  To  acknowledge  this 
claim  would  have  been  to  choke  the 
economic  development  of  Boston 
and  northern  Massachusetts  to  ben- 
efit the  coupon-clipping  sharehold- 
ers of  the  old  bridge.  The  new 
bridge  represented  dynamic  risk 
capital  so  essential  to  economic 
growth  and  development  in  the  era 
of  the  Transportation  Revolution. 
At  the  end  of  his  opinion,  Taney 
warned  that  judges  must  be  a  /are 
of  the  implications  for  technologi- 
cal advance  of  the  legal  rules  they 
fashion.  Were  the  Court  to  favor 
implied  monopolies  for  older  tech- 
nologies, he  cautioned,  "we  shall  be 
thrown  back  to  the  improvements 
of  the  last  century,  and  obliged  to 
stand  still,  until  the  claims  of  the 
old  turnpike  corporations  shall  be 
satisfied,  and  they  shall  consent  to 
permit  these  States  to  avail  them- 
selves of  the  lights  of  modern  sci- 
ence." 
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But  Taney  was  too  much  the  judi- 
cial statesman  simply  to  choose  be- 
tween the  two  competing  sets  of 
interests  on  the  basis  of  his  own 
vision  of  the  American  economic 
future.  Rather,  he  recognized  that  in 
our  constitutional  order  this  choice 
was  assigned  to  the  legislatures  as 
the  representatives  of  the  people. 
At  the  same  time  he  was  no  enemy 
of  established  property  interests  ei- 
ther, as  his  conservative  critics  mis- 
takenly saw  him.  He  nicely  bal- 
anced the  two,  while  at  the  same 
time  outlining  the  proper  place  for 
the  judiciary  in  the  American  re- 
public, in  holding  that  the  legisla- 
ture could  grant  a  monopoly  if  it 
wished,  but  it  had  to  do  so  explicit- 
ly at  the  time  of  chartering  a  corpo- 
ration. Taney  upheld  the  power  of 
the  state  governments  to  control 
corporations,  but  insisted  that 
judges  not  read  monopoly  grants  or 
other  forms  of  favoritism  into  char- 
ters where  legislatures  had  not 
granted  them.  The  Taney  Court  ap- 
plied the  Charles  River  Bridge  ap- 
proach many  times  in  the  next  quar- 
ter century,  assuring  a  creative 
tension  between  enterpreneurial 
opportunity  and  democratic  politi- 
cal control  of  business  ventures.  In 
the  1839  case  of Bank  of  Augusta  v. 
Earle,  to  cite  just  one  example,  the 
Court  held  that  a  state  might  ex- 
clude a  corporation  chartered  in 
another  state  from  doing  business 
within  its  borders  if  it  wished,  but 
that  it  must  do  so  explicitly. 

The  Taney  Court  sought  both  to 
enhance  popular  political  control 
over  a  state's  economic  develop- 
ment and  to  assure  the  business 
community  that  such  control  would 
not  arbitrarily  discourage  invest- 
ment opportunity.  A  more  doctri- 
naire Court  might  have  considered 
these  goals  to  be  incompatible.  Ta- 
ney ana  his  associates  accom- 
plished both.  Whigs  and  other  con- 
servatives were  distressed  by  an 


The  Charles  River  Bridge.  Library  of  Congress. 


1848  decision  that  recognized 
sweeping  eminent  domain  powers 
in  the  states.  In  West  River  Bridge 
Co.  v.  Dixy  the  state  of  Vermont 
revoked  a  bridge  franchise,  with 
compensation  for  the  taking,  in  or- 
der to  construct  a  free  highway. 
Daniel  Webster,  representing  the 
bridge  investors,  darkly  warned  the 
Court  that  such  a  power  was  dan- 
gerously radical  and  would  encour- 
age other  forms  of  social  and  eco- 
nomic experimentation,  such  as  the 
abolition  of  slavery.  The  Court 
spurned  such  extremist  reasoning, 
upholding  a  broad  power  in  the 
states  to  regulate  their  economy  for 
the  welfare  of  the  people.  The  Bos- 
ton Post,  though  it  was  one  of  the 
numerous  critics  of  the  Taney 
Court,  conceded  the  wisdom  of  the 
Court's  balanced  approach: 
Under  this  decision,  any  State 
has  the  power  to  check  the  as- 
sumption of  these  corporations, 
while,  at  the  same  time,  all  the 
necessary  privileges  of  corpora- 
tions are  as  well  secured  as  ever, 
and  their  real  value  and  authority 
enhanced  by  thus  harmonizing 
them  with  popular  sentiment. 
The  Supreme  Court  has  done  a 
great  act,  and  posterity  will  hon- 
or and  thank  them  for  it. 
Although  according  a  wide  scope 
to  eminent  domain  in  West  River 
Bridge,  Taney  and  his  brethren  rec- 
ognized that  investors  and  other 
property  owners  required  protec- 
tion against  uninhibited  state  regu- 
latory power.  In  Bronson  v.  Kinzie 
(1843),  the  Court  negated  an  Illinois 
insolvency  law,  typical  of  such  stat- 
utes enacted  in  the  absence  of  a 
federal  bankruptcy  law.  The  Illinois 
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law  mandated  a  one-year  period  for 
redemption  of  property  foreclosed 
under  a  mortgage  and  prohibited 
foreclosure  sales  for  less  than  two- 
thirds  of  the  appraised  value  of  the 
property.  Taney  struck  the  statute 
down  as  an  impairment  of  con- 
tracts. 

The  Taney  Court  was  not  single- 
mindedly  "pro-capitalist,"  as  the 
Bronson  case  might  suggest.  Nor 
was  it  unthinkingly  dedicated  to  the 
sanctity  of  property  above  all  other 
values,  as  Daniel  Webster  might 
have  wished.  Rather,  it  achieved  a 
dynamic  balance  between  equally 
valid  ideals  of  American  democracy 
and  capitalism,  preserving  a  broad 
measure  of  democratic  control, 
while  drawing  a  line  at  what  many 
Americans  considered  to  be  legisla- 
tive excesses. 

One  Great  Failure 

In  light  of  these  achievements, 
why  was  the  Taney  Court  held  in 
such  low  esteem  for  two  genera- 
tions after  Taney's  death?  Principal- 
ly because  the  image  of  the  Court 
was  blighted  by  one  great  failure, 
its  disastrous  mishandling  of  cases 
involving  slavery.  Taney  was  a 
Marylander,  born  to  a  slaveholding 
plantation  family,  and  at  all  times  a 
majority  of  his  brethren  on  the 
Court  were  from  slave  states.  Their 
zeal  for  the  security  of  their  section 
beclouded  their  vision,  obscuring 
their  sense  of  judicial  statesman- 
ship that  had  been  so  striking  in 
Charles  River  Bridge  and  Luther  v. 
Borden. 

Before  1850,  relatively  few  cases 
came  before  the  Supreme  Court 
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involving  slavery  expressly.  But  al- 
most all  cases  that  turned  on  a 
construction  of  the  commerce 
clause  raised  slavery  questions,  in 
part  because  abolitionists  were  at- 
tempting to  use  the  commerce 
clause  to  strike  at  slavery,  as  by 
prohibiting  the  interstate  slave 
trade.  Taney  and  his  slave-state 
brethren  responded  with  excessive 
vigilance  to  annihilate  any  sort  of 
constitutional  doctrine  that  might 
endanger  the  states'  absolute  con- 
trol of  slavery,  black  people  (in- 
cluding free  blacks)  and  abolition- 
ists. Consequently  the  Taney 
Court's  commerce  clause  cases 
passed  on  no  luminous  or  influen- 
tial doctrine  comparable  to  Mar- 
shall's Gibbons  v.  Ogden  (1824). 
Rather,  they  became  entangled  in 
subsurface  ideological  struggles 
over  national  versus  state  powers. 

The  Taney  Court  ran  into  com- 
merce clause  difficulties  as  soon  as 
Taney  had  taken  the  oath  of  office. 
In  Mayor  of  New  York  v.  Miln 
(1837),  three  opinions  disclosed  di- 
visions among  the  justices  that 
spilled  beyond  the  narrow  scope  of 
the  question  actually  before  the 
Court  involving  a  New  York  effort 
to  control  the  influx  of  diseased 
aliens.  In  the  License  cases  (1847) 
involving  a  comparable  question  a 
5-3  decision  produced  six  opinions. 
Then,  in  the  Passenger  cases 
(1849),  a  5-4  decision  with  eight 
opinions,  the  Court  demonstrated 
that  it  could  fashion  no  usable  com- 
merce clause  doctrine  that  would 
command  the  support  of  a  mzgority 
of  the  judges. 

These  cases  had  a  peculiar  shad- 
ow-boxing quality  to  them:  pro-slav- 
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ery  jurists  like  Taney  and  Peter  V. 
Daniel  seemed  to  be  grappling  with 
opponents  invisible  to  the  northern 
mind.  And  indeed  they  were,  for  a 
southern  judge  had  to  be  alert  at  all 
times  to  doctrines  that  might  give 
abolitionists  in  the  North  some  han- 
dle on  the  disproportionate  politi- 
cal power  of  the  slave  states,  even 
when  northern  actions  were  inno- 
cent of  any  such  intent.  Only  once 
did  the  Taney  Court  manage  to  dis- 
tance itself  sufficiently  from  this 
hidden  agenda  to  articulate  a  work- 
able commerce  clause  doctrine.  In 
Cooley  v.  Board  of  Wardens  (1851), 
Justice  Beryamin  R.  Cuitis  held  that 
in  matters  requiring  national  unifor- 
mity, federal  control  must  predomi- 
nate, but  that  in  local  matters  re- 
quiring particularity  for  their 
sensible  resolution,  state  and  local 
rules  might  control. 

"Great  cases  like  hard  cases 
make  bad  law,"  Justice  Oliver  Wen- 
dell Holmes  later  observed.  And  so 
it  was  that  Dred  Scott  v.  Sandford 
(1857)  elicited  all  of  the  Taney 
Court's  worst  tendencies.  Taney's 
opinion,  one  of  nine  delivered  in  the 
case,  was  a  witches*  sabbath  of 
judicial  reasoning.  Never  before  or 
since,  not  even  in  decisions  now 
regarded  as  notorious  in  their  error, 
such  asLochnerv.New  York  (1905) 
or  Carter  v.  Carter  Coal  Co.  (19? 6), 
has  a  judicial  opinion  contained  so 
many  flagrant  errors  of  reasoning 
and  policy.  Taney  attempted  to  do 
two  principal  things  in  Dred  Scott: 
first,  he  sought  to  thrust  all  black 
people,  slave  and  free,  into  some 
constitutional  limbo  of  utter  subjec- 
tion to  the  white  race;  and  second, 
he  tried  to  destroy  all  alternative 
constitutional  theories  to  those  pro- 
pounded by  John  C.  Calhoun  con- 
cerning the  place  of  slavery  in  the 
territories,  so  as  to  leave  southern 
slaveholding  demands  the  only  per- 
missible solution  to  that  constitu- 
tional question. 
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In  the  first  part  of  his  opinion, 
Taney  denied  that  any  black  per- 
son, slave  or  free,  had  a  right  to  sue 
in  federal  courts  because  no  black 
could  be  a  "citizen"  within  the 
meaning  of  the  constitutional  provi- 
sion providing  access  to  federal 
courts  in  suits  between  persons  re- 
siding in  different  states.  To  do  this, 
he  gratuitously  withdrew  from 
blacks  every  possibility  of  a  consti- 
tutional status  based  on  national 
citizenship  or  the  er\joyment  of 
rights  guaranteed  by  the  United 
States  Constitution.  He  declared 
that  in  1787,  when  the  Constitution 
was  drafted,  blacks  had  no  rights  a 
white  man  need  respect,  leaving  the 
nation  to  infer  that  blacks'  condi- 
tion of  rightlessness  persisted  into 
his  own  time. 

To  uphold  this  idea,  Taney  had  to 
adopt  a  canon  of  interpreting  the 
Constitution  that  insisted  that  the 
Constitution  cannot  change  over 
time,  except  by  the  formal  amend- 
ment process;  its  meaning  was  for- 
ever frozen  in  the  concepts  of  1787. 
Here,  Taney  betrayed  all  that  was 
creative  in  his  prior  abdication. 
The  Constitution  that  could  adapt 
to  technological  change  could  not 
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adapt  on  matters  of  race.  Taney  and 
his  brethren  who  supported  slavery 
were  driven  to  this  monstrous  judi- 
cial failure  by  their  anxieties  for  the 
security  of  slavery  in  the  slave 
states.  Once  let  blacks  claim  rights, 
they  believed,  and  the  tight  web  of 
internal  security  controls  on  the 
black  population  would  begin  to 
unravel,  with  who-knows-what  re- 
sults for  the  future  of  slavery  in 
America. 

In  the  second  part  of  his  opinion, 
Taney  turned  from  the  question  of 
individual  rights  to  the  issue  of  con- 
flicts between  the  sections  of  the 
nation.  There  were  four  possible 
constitutional  solutions  to  the  ques- 
tion of  whether  slavery  should  be 
permitted  to  expand  into  the  west- 
ern territories  acquired  since  1846. 
Ranged  along  a  continuum  from 
antislavery  to  proslavery,  they 
were:  1)  exclude  slavery  entirely, 
the  agenda  of  Republicans  and  abo- 
litionists; 2)  divide  the  territories  by 
some  geographical  expedient  like 
an  extension  of  the  Missouri  Com- 
promise line  to  the  Pacific,  allocat- 
ing slavery  to  one  side  and  prohibit- 
ing it  on  the  other;  3)  "popular 
sovereignty:"  let  the  settlers  of  the 
territory  decide  for  themselves 
whether  their  territory  would  be 
slave  or  free,  the  position  of  north- 
ern Democrats;  4)  permit  or  force 
slavery  into  all  the  territories.  The 
first  and  third  were  widely  popular 
in  the  north;  the  fourth  was  em- 
braced only  by  slave-state  extrem- 
ists. Taney  nonetheless  consecrat- 
ed the  last  into  constitutional 
dogma  by  holding  that  Congress 
had  no  power  to  exclude  slavehold- 
ers and  their  slaves  from  the  terri- 
tories. Consequently,  he  declared 
each  of  the  first  three  proposals  to 
be  fatally  flawed.  Taney  was  undis- 
mayed by  the  fact  that  this  holding 
withdrew  legitimacy  from  both  the 
Republican  and  the  northern  Demo- 
cratic platforms,  thus  committing 
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the  nations's  future  to  the  hands  of 
an  extremist  and  sectional  minor- 
ity. Such  a  forced  constitutional 
resolution  was  doomed  to  fail,  and 
to  bring  down  with  it  the  prestige  of 
the  Supreme  Court.  Dred  Scott  nei- 
ther caused  nor  hastened  the  Civil 
War,  but  it  did  besmirch  the  reputa- 
tion of  the  Court  and  its  Chief  on 
into  our  own  times. 

A  century-and-a-quarter  after 
Dred  Scott,  we  can  see  the  insuffi- 
ciency of  the  old  view  that  Taney 
and  his  brethren  were  either  inferi- 
or imitators  who  followed  the  great 
era  of  Chief  Justice  Marshall  or 
mere  simple-minded  proslavery 
zealots.  The  first  judgment  is  whol- 
ly false;  the  second,  built  around  an 
undeniable  and  large  core  of  truth, 
nevertheless  falls  short  of  taking  an 
adequate  measure  of  the  Court,  The 
Taney  Court  sat  in  a  time  of  precipi- 
tous economic  and  technological 
change.  The  problems  coming  to  it 
were  different  from  those  facing 
Marshall,  but  no  less  urgent  or  im- 
portant for  the  nation's  well-being, 
Taney  and  his  brethren  successfully 
adapted  a  document  of  the  late 
eighteenth  century  to  an  age  of 
railroads,  canals,  and  steam  en- 
gines. They  expanded  its  protective 
reach  to  cover  a  national  market 
continental  in  scope,  Taney,  Story, 
Curtis,  and  other  judges  gladly  en- 
couraged the  growth  of  federal  judi- 
cial power,  enabling  the  national 
courts  to  mediate  the  federal  sys- 
tem more  effectively.  They  intro- 
duced a  greater  measure  of  unifor- 
mity into  national  law  than 
Marshall  had  been  able  to  do,  and 
left  that  law  an  effective  instrument 
for  controlling  the  direction  of  na- 
tional economic  development  when 
the  Industrial  Revolution  tri- 
umphed in  the  late  nineteenth  cen- 
tury. 

Yet,  like  the  presence  of  a  malev- 
olent witch  at  a  christening,  Dred 
Scott  hovers  around  to  poison  the 
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memory  of  Taney.  We  are  reminded 
of  Shakespeare's  lines,  "The  evil 
that  men  do  lives  after  them,  The 
good  is  oft  interred  with  their 
bones."  The  evil  in  the  legacy  of  the 
Taney  Court  in  slavery  cases  was 
not  just  the  racism  that  permeated 
the  judgments,  but  also  the  major- 
ity's determination  to  prostrate  the 
entire  nation  before  the  demands  of 
a  sectional  minority. 

The  same  cases  caution  us  that 
not  all  constitutional  issues,  even 
those  embodied  in  a  "Case"  or 
"Controversy"  specified  in  Article 
III  of  the  Constitution,  are  suitable 
for  resolution  by  courts.  By  a  sad 
irony,  it  was  Taney  himself  who 
articulated  that  insight  first  when 
he  fashioned  the  political-question 
doctrine  in  Luther  v,  Borden.  Great 
cases  may  make  bad  law,  but  they 
also  teach  us  important  lessons  in 
the  process.  One  is  that  there  are 
certain  constitutional  issues  that 
judges  cannot  handle,  either  be- 
cause they  lack  the  resources  to 
make  an  informed  judgment  (as,  for 
example,  many  questions  involving 
foreign  policy)  or  because  the  issue 
is  simply  too  momentous.  A  second 
lesson  is  that  the  power  of  judicial 
review  can  only  be  exercised  within 
a  democratic  framework.  The  pow- 
er itself  may  be  anti-democratic  in 


theory,  but  it  can  nevertheless  be 
accommodated  to  a  democratic  so- 
ciety and  form  of  government.  It 
cannot,  however,  function  success- 
fully when  it  flouts  the  basic  pre- 
mises of  democracy,  such  as  m£Uor- 
ity  rule  or  respect  for  the  rights  of 
minorites,  Dred  Scott  savaged  both 
and  was  rightly  consigned  to  con- 
tempt. 

On  balance,  the  positive  accom- 
plishments of  Taney  and  his  breth- 
ren outweigh  their  failings.  The  po- 
litical-question doctrine  provides 
an  essential  discretionary  flexibility 
to  the  power  of  judicial  review.  The 
Charles  River  Bridge  paradigm 
demonstrates  that  the  Court  can 
both  protect  economic  opportunity 
and  at  the  same  time  preserve  pop- 
ular and  democratic  control  of  the 
economy,  Taney's  adaptation  of  le- 
gal doctrine  to  a  world  changed  by 
invention  and  material  advance 
serves  as  an  encouraging  reminder 
that  the  law  does  not  look  only 
backwards.  It  is  almost  a  century 
and  a  half  since  Taney  was  appoint- 
ed Chief  Justice  of  the  United 
States,  yet  his  curiously  modern 
Court  has  much  to  tell  us  about  the 
place  of  judicial  power  in  a  repub- 
lic. 
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"Ourselves  and  Our  Daughters  Forever" 
Women  and  the  Constitution,  1 787-1 87 


by  LINDA  K  KERBER 


I  n  1876,  the  United  States  celebrated  one  hun- 
I  dred  years  as  an  independent  nation  dedicated 
■ to  the  proposition  that  all  men  are  created  equal. 
The  capstone  of  the  celebration  was  a  public  read- 
ing of  the  Declaration  of  Independence  in  Indepen- 
dence Square,  Philadelphia,  by  a  descendant  of  a 
signer,  Richard  Henry  Lee. 

Elizabeth  Cady  Stanton,  who  was  then  president 
of  the  National  Woman  Suffrage  Association,  asked 
permission  to  present  silently  a  women's  protest 
and  a  written  women's  Declaration  of  Rights.  Her 
request  was  denied.  'Tomorrow  we  propose  to  cel- 
ebrate what  we  have  done  the  last  hundred  years," 
replied  the  president  of  the  official  ceremonies, 
"not  what  we  have  failed  to  do." 

Led  by  Susan  B.  Anthony,  five  women  appeared 
nevertheless  at  the  official  reading,  distributing 
copies  of  their  own  Declaration.  After  this  mildly 
disruptive  gesture,  they  withdrew  to  the  other  side 
of  the  symmetrical  Independence  Hall,  where  they 
staged  a  counter-Centennial.  "With  sorrow  we 
come  to  strike  the  one  discordant  note,  on  this 
one-hundredth  anniversary  of  our  country's  birth," 
Susan  B.  Anthony  declared. 

Although  the  rhythms  of  her  speech  echoed  the 
Declaration  of  Independence,  as  was  fitting  for  the 
day— 'The  history  of  our  country  the  past  hundred 
years  has  been  a  series  of  assumptions  and  usurpa- 
tions of  power  over  woman  . .  ."—the  substance  of 
her  speech  was  built  on  references  to  the  Constitu- 
tion. Anthony  and  the  women  for  whom  she  spoke 
were  troubled  by  the  discrepancy  between  the  uni- 
versally applicable  provisions  of  the  Constitution 
and  the  specificity  of  the  way  in  which  these  provi- 
sions were  interpreted  to  exclude  women.  For  ex- 
ample, since  all  juries  excluded  women,  women 
were  denied  the  right  of  trial  by  a  jury  of  their 
peers.  Although  taxation  without  representation 
had  been  a  rallying  cry  of  the  Revolution,  single 
women  and  widows  who  owned  property  paid  tax- 
es although  they  could  not  vote  for  the  legislators 
who  set  the  taxes.  A  double  standard  of  morals 
was  maintained  in  law,  by  which  women  were  ar- 
rested for  prostitution  while  men  went  free.  The 
introduction  of  the  word  "male"  into  federal  and 
state  constitutions,  Anthony  asserted,  functioned  in 
effect  as  a  bill  of  attainder,  in  that  it  treated  wom- 
en as  a  class,  denying  them  the  right  of  suffrage, 
and  "thereby  making  sex  a  crime." 

Anthony  ended  by  calling  for  the  impeachment 
of  all  officers  of  the  federal  government  on  the 


grounds  that  they  had  not  fulfilled  their  obligations 
under  the  Constitution.  Their  "vacillating  interpre- 
tations of  constitutional  law  unsettle  our  faith  in 
judicial  authority,  and  undermine  the  liberties  of 
the  whole  people,"  she  declared. 

Special  legislation  for  woman  has 
placed  us  in  a  most  anamalous  position. 
Women  invested  with  the  rights  of  citi- 
zens in  one  section—voters,  jurors,  office- 
holders— crossing  an  imaginary  line,  are 
subjects  in  the  next  In  some  States,  a 
married  woman  may  hold  property  and 
transact  business  in  her  own  name;  in 
others  her  earnings  belong  to  her  hus- 
band. In  some  States,  a  woman  may  tes- 
tify against  her  husband,  sue  and  be  sued 
in  the  courts;  in  others,  she  has  no  re- 
dress in  case  of  damage  to  person,  pr  oper- 
ty, or  character.  In  case  of  divorce  on  ac- 
count of  adultery  in  the  husband,  the 
innocent  wife  is  held  to  possess  no  right 
to  children  or  property,  unless  by  special 
decrees  of  the  court .  .  .  In  some  States 
women  may  enter  the  law  schools  and 
practice  in  the  courts;  in  others  they  are 
forbidden.  .  .  . 

These  articles  of  impeachment  against 
our  rulers  we  now  submit  to  the  impar- 
tial judgment  of  the  people .  .  .  From  the 
beginning  of  the  century,  when  Abigail 
Adams,  the  wife  of  one  president  and 
mother  of  another,  said,  ltWe  will  not  hold 
ourselves  bound  to  obey  laws  in  which  we 
have  no  voice  or  representation, "  until 
now,  woman's  discontent  has  been  steadi- 
ly increasing,  culminating  nearly  thirty 
years  ago  in  a  simultaneous  movement 
among  the  women  of  the  nation,  demand- 
ing the  right  of  suffrage  It  was  the 

boast  of  the  founders  of  the  republic,  that 
the  rights  for  which  they  contended  were 
the  rights  of  human  nature.  If  these  rights 
are  ignored  in  the  case  of  one-half  the 
people,  the  nation  is  surely  preparing  for 
its  downfall.  Governments  try  themselves. 
The  recognition  of  a  governing  and  a  gov- 
erned class  is  incompatible  with  the  first 
principles  of freedom.  .  .  . 

"Declaration  of  Rights" 

History  of  Woman  Suffrage,  III,  pp.  31-34 
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Let  us  stand  with  Susan  B.  Anthony  at  her  van- 
tage point  of  1876  and  review  the  constitutional  is- 
sues that  touched  women's  lives  in  the  first  hun- 
dred years  of  the  republic.  During  those  hundred 
years,  basic  questions  were  defined  and  strategies 
for  affecting  legislation  were  developed.  Not  until 
the  century  following  the  Centennial  would  women 
direct  their  energies  to  constitutional  amendment, 
In  the  first  century,  the  challenge  was  to  under- 
stand whether  and  to  what  extent  women's  politi- 
cal status  was  different  from  that  of  men,  and  to 
develop  a  rationale  for  criticizing  that  difference. 

It  is  intriguing  to  speculate  how  the  Founders 
might  have  responded  to  Anthony's  challenge. 
Throughout  the  long  summer  of  1787  in  Philadel- 
phia, the  role  of  women  in  the  new  polity  went  for- 
mally unconsidered.  Whether  they  came  from 
small  or  big  states,  whether  they  favored  the  New 
Jersey  or  Virginia  Plan,  whether  they  hoped  for  a 
gradual  end  to  slavery  or  a  strengthening  of  the 
system,  the  men  who  came  to  Carpenters'  Hall  in 
1787  shared  assumptions  about  women  and  poli- 
tics so  fully  that  they  did  not  need  to  debate  them. 
Indeed,  John  Adams  had  missed  the  point  in  his 
now-famous  exchange  with  Abigail  Adams  to 
which  Anthony  referred  in  her  Centennial  Address: 
Abigail  Adams  had  clearly  had  domestic  violence 
as  well  as  political  representation  in  mind  as  she 
wrote;  that  is,  she  was  thinking  in  both  practical 
and  theoretical  terms.  Her  husband  refused  to  deal 
with  the  issue: 

Abigail  Adams  to  John  Adams 
March  31,1776 

,  . .  in  the  neiv  Code  of  Laws  which  I  sup- 
pose it  will  be  necessary  for  you  to  make  I 
desire  you  would  Remember  the  Ladies, 
and  be  more  generous  and  favourable  to 
them  than  your  ancestors.  Do  not  put 
such  unlimited  power  into  the  hands  of 
the  Husbands.  Remember  all  Men  would 
be  tyrants  if  they  could.  If  perticvlar  care 
and  attention  is  not  paid  to  th^  i^aidies 
we  are  determined  to  foment  a  Rebelion, 
and  will  not  hold  ourselves  bound  by  any 


Laws  in  which  we  have  no  voice,  or  Rep- 
resentation. 

Uiat  your  Sex  are  Naturally  Tyrann  ical 
is  a  Truth  so  thoroughly  established  as  to 
admit  of  no  dispute  ....  Why  then,  not 
put  it  out  of  the  power  of  the  vicious  and 
the  Lawless  to  use  us  with  cruelty  and  in- 
dignity with  impunity.  ..." 

John  Adams  to  Abigail  Adams 
April  14,  1776 

As  to  your  extraordinary  Code  of  Laws,  I 
cannot  but  laugh.  We  have  been  told  that 
our  Struggle  has  loosened  the  bands  of 
Government  every  where.  That  Children 
and  Apprentices  were  disobedient — that 
schools  and  Colledges  were  grown  turbu- 
lent— that  Indians  slighted  their  Guard- 
ians and  Negroes  grew  insolent  to  their 
Masters.  But  your  Letter  was  the  first  In- 
timation that  another  Tribe  more  numer- 
ous and  powerfull  than  all  the  rest  were 
grown  discontented.  .  .  .  Depend  upon  it, 
We  know  better  than  to  repeal  our  Mascu- 
line systems.  . .  .  W e  have  only  the  Name 
of  Masters,  and  rather  than  give  up  this, 
which  would  compleatly  subject  Us  to  the 
Despotism  of  the  Peticoat,  I  hope  General 
Washington,  and  all  our  brave  Heroes 
would  fight  , . . 

Abigail  Adams  to  John  Adams 
May  7,  1776 

. , .  Arbitrary  power  is  like  most  other 
things  which  are  very  hard,  very  liable  to 
be  broken  " 

The  exclusion  of  married  women  from  the  vote 
was  based  on  the  same  principle  that  excluded 
men  without  property  from  the  vote.  If  the  will  of 
the  people  was  in  fact  to  be  expressed  by  voting,  it 
was  important  that  each  vote  be  independent  and 
uncoerced.  But  men  who  had  no  property  and 
were  dependent  on  their  landlords  or  employers 
for  survival  were  understood  to  be  vulnerable  to 
pressure;  they  were,  in  John  Adams'  words,  "too 
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dependent  upon  other  men  to  have  a  will  of  their 
own."  Adams  acknowledged,  in  fact,  that  excluding 
all  women  was  somewhat  arbitrary;  hut  lines,  as  he 
explained  in  a  thoughtful  letter  to  the  Massachu- 
setts politician  James  Sullivan,  had  to  be  drawn 
somewhere. 

John  Adams  to  James  Sullivan 
May  26,1776 

It  is  certain,  in  theory,  that  the  only  mor- 
al foundation  of  government  is,  the  con- 
sent of  the  people.  Bat  to  what  an  extent 
shall  we  cany  this  -principle?  Shall  we 
say  that  eve)*y  individual  of  the  commu- 
nity, old  and  young,  male  and  female,  as 
well  as  rich  and  poor,  mast  consent,  ex- 
pressly, to  every  act  of  legislation?  No, 
you  will  say,  this  is  impossible.  How, 
then,  does  the  right  arise  in  the  majority 
to  govern  the  minority,  against  their 
will?  WJience  arises  the  right  of  the  men 
to  govern  the  women,  without  their  con- 
sent? Whence  the  right  of  the  old  to  bind 
the  young,  without  theirs? .  .  . 

But  why  exclude  ivomen? 

You  will  say,  because  their  delicacy 
renders  them  unfit  for  practice  and  expe- 
rimce  in  the  great  businesses  of  life,  and 
the  hardy  enterprises  of  war .  .  .  .  Besides, 
their  attention  is  so  much  engaged  with 
the  necessary  nurture  of  their  children, 
that  nature  has  made  them  fittest  for  do- 
mestic cares.  And  children  have  not  judg- 
ment or  will  of  their  own.  Time,  But  will 
not  these  reasons  apply  to  others?  It  is  not 
equally  true,  that  men  in  general,  in  ev- 
ery society,  who  are  wholly  destitute  of 
property,  are  also  too  little  acquainted 
with  public  affairs  to  foim  a  right  judg- 
ment, and  too  dependent  upon  other  men 
to  have  a  will  of  their  own? ...  TJiey  talk 
and  vote  as  they  are  directed  by  some 
man  of  property.  .  .  . 

Your  idea  that  those  laws  which  affect 
the  lives  and  personal  liberty  of  all,  or 
which  inflict  corporal  punishment,  affect 
those  who  are  not  qualified  to  vote,  as 
well  as  those  who  are,  is  just.  But  so  they 
do  women,  as  well  as  men;  children,  as 
well  as  adults.  What  reason  should  there 
be  for  excluding  a  man  of  twenty  years 
eleven  months  and  twenty-seven  days  old, 


admit  ivomen  and 
speaking,  women 

i  judgments,  and 
<    fhose  nen  who 


from  a  vote,  when  you  admit  one  who  is 
twenty-one?  Tfie  reason  is,  you  must  fix 
upon  some  period  in  life,  when  the  under- 
standing and  will  of  men  in  general,  is  fit 
to  be  trusted  by  the  public.  Will  not  the 
same  reason  justify  the  rtate  infixing 
upon  some  certain  quantity  of  property, 
as  a  qualification? 

Hie  same  reasoning  which  will  induce 
you  to  admit  all  men  viio  have  not  prop- 
erty, to  vote,  with  thvst  who  have,  for 
those  laws  which  aff  t  the  person,  will 
prove  that  you  ought 
children;  for,  genev 
and  children  have 
as  independent  mw* 
are  wholly  destitute  of  v.  perty:  these  last 
being  to  all  intents  and  purposes  as  much 
dependent  upon  others,  who  will  please  to 
feed,  clothe  and  employ  them,  as  women 
are  upon  their  husbands,  or  children  on 
their  parents  .  .  . 

Depend  upon  it,  Sire,  it  is  dangerous  to 
open  so  fruitful  a  source  of  controversy 
and  altercation  as  would  be  opened  by  at- 
tempting to  alter  the  qualifications  of  vot- 
ers; there  will  be  no  end  of  it.  New  claims 
will  arise;  women  tvill  demand  a  vote; 
lads  from  twelve  to  twenty -one  will  think 
their  lights  not  enough  attended  to;  and 
every  man  who  has  not  a  farthing,  will 
demand  an  equal  voice  with  any  other,  in 
all  acts  of  state.  It  tends  to  confound  and 
destroy  all  distinctions,  and  prostrate  all 
ranks  to  one  common  level .  .  . 

John  Adams  spelled  out  with  unusual  frankness 
what  most  of  his  colleagues  believed.  If  dependent 
men  were  to  vote,  the  result  would  not  be  that  the 
will  of  all  individuals  was  counted;  rather  the  re- 
sult would  be  that  landlords  and  employers  would 
in  effect  exercise  multiple  votes.  Married  women 
were  thought  to  be  in  much  the  same  state  as  un- 
propertied  men.  Their  property,  according  to  the 
ancient  tradition  of  British  law,  came  into  their 
husbands'  power  when  they  married,  a  practice 
known  as  coverture.  The  married  woman,  "cov- 
ered" by  her  husband's  civic  identity,  lost  the  pow- 
er to  manipulate  her  property  independently.  (She 
remained,  however,  an  independent  moral  being 
under  the  law,  capable  of  committing  crimes,  even 
treason.)  To  give  a  vote  to  a  person  so  dependent 
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on  another's  will  seemed  to  give  a  double  vote  to 
husbands,  rather  than  to  enfranchise  wives.  In  a 
society  in  which  it  was  assumed  that  the  wife  did 
the  husband's  bidding,  it  seemed  absurd  10  give 
married  men  a  political  advantage  over  their  un- 
married brothers.  Therefore  virtually  all  the  states 
denied  the  franchise  to  married  women  as  well  as 
to  men  without  property. 

The  logi .  that  excluded  married  women  should 
not  have,  on  the  face  o.  V,  excluded  unmarried 
women  with  property — including  widows — who 
were  not  under  the  immediate  influence  of  an 
adult  man  and  who  could  buy  and  sell  their  prop- 
erty and  who  patf  taxes.  Single  adult  women  might 
have  formed  a  substantial  electorate,  even  with 
coverture.  But  in  practice  custom  rather  than  logic 
prevailed,  and  single  women  were  treated  for  the 
most  part  as  were  their  married  counterparts. 

Only  in  New  Jersey,  where  the  state  constitution 
of  1*^6  enfranchised  "all  free  inhabitants"  who 
cou*^  meet  property  and  residence  requirements, 
did  women  vote;  in  1790,  possibly  because  of 
Quak'  influence,  ai.  ..lection  law  used  the  phrase 
"he  .   >  he"  in  referring  to  voters. 

. ,  .  all  Inhabitants  of  this  Colony,  of  full 
age,  who  are  worth  fifty  pounds  procla- 
mation money,  clear  estate  in  the  same, 
and  have  resided  within  the  county  in 
which  they  claim  a  vote  for  twelve  months 
immediately  preceding  the  election,  shall 
he  entitled  to  vote  for  Represents,  nives  in 


Council  and  Assembly;  and  also  for  all 
other  public  officers,  that  shall  be  elected 
by  the  people  of  the  county  at  large ,  ,  , 

New  Jersey  Constitution,  1776 

No  person  shall  be  entitled  to  vote  in  any 
other  township  or  precinct,  than  that  in 
which  he  or  she  doth  actually  reside  at  the 
time  of  the  election . ,  .  Every  voter  shall 
openly,  and  in  full  view  deliver  his  or  her 
ballot . ,  . 

Acts  of  New  Jersey,  1797 

The  general  tendency  in  suffrage  law  throughout 
the  nineteenth  century  was  to  broaden  the  elector- 
ate by  gradually  eliminating  property  and  racial 
qualifications;  yet  the  New  Jersey  election  statute 
did  not  become  a  model  for  other  states.  In  1797 
the  women's  vote  was  thought  to  have  been  exer- 
cised as  a  bloc  vote  in  favor  of  the  Federalist  can- 
didate for  Elizabethtown  in  the  state  legislature, 
and  it  was  alleged  to  have  made  a  real  difference 
in  the  outcome  of  the  election. 

Faced  with  this  gender  gap,  the  defeated  Demo- 
cratic-Republicans launched  a  bitter  campaign  with 
two  themes  that  were  to  appear  and  reappear  as 
long  as  woman  suffrage  was  debated  in  this  coun- 
try. First,  they  argued  that  women  who  appeared 
at  the  polls  were  unfeminine,  forgetful  of  their 
proper  place.  Second,  they  asserted  that  women 
were  easily  manipulated,  if  not  by  husbands,  then 
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by  fathers  and  brothers.  It  took  ten  years,  but  in 
1807  New  Jersey  passed  a  new  election  law  ex- 
cluding all  women  from  the  polls,  and  no  other 
state  attempted  New  Jersey's  1776  experiment. 

In  the  absence  of  a  collective  political  move^ 
ment,  no  delegate  came  to  Philadelphia  prepared 
to  make  an  issue  of  woman  suflfrage  or  of  any  oth- 
er distinctively  female  political  concern;  no  one 
came  prepared  to  engage  in  debate  over  the  extent 
to  which  women  w<>re  an  active  part  of  the  politi- 
cal community. 

With  the  benefit  of  hindsight,  it  is  possible  for 
historians  to  identify  some  political  issues  which 
politically  empowered  women  might  well  have 
raised  had  the  Constitution  guaranteed  their  right 
to  participate  in  a  republican  government.  (Some 
of  these  issues  were  to  be  addressed  only  a  few 
years  later,  by  Montagnards  and  Jacobins  in 
France.)  One  obvious  issue  is  divorce  reform.  In 
some  states  divorce  was  nearly  impossible  in  1787; 
in  all  it  was  extremely  difficult.  Since  the  majority  ' 
of  petitioners  for  divorce  were  women,  the  issue 
was  one  in  which  women  had  a  distinctive  interest. 
The  lant .  age  of  republicanism,  with  its  acknowl- 
edgment that  the  new  order  validated  a  search  for 
happiness,  was  taken  by  a  number  of  people  to  im- 
ply that  divorce  reform  was  a  logical  implication  of 
republicanism.  But  the  Constitution  said  nothing 
about  it,  and  the  states  loosened  restrictions  only 
slowly.  Two  generations  later  women's  rights  activ- 
ists would  place  divorce  reform  high  on  their  polit- 
ical agenda;  it  is  probable  that  it  would  also  have 
been  given  priority  on  an  agenda  drafted  in  the 
1 780's. 

A  second  concern  might  have  been  pensions  for 
widows  of  soldiers.  The  Continental  Congress  au- 
thorized modest  pensions  for  the  widows  of  offi- 
cers, but  widows  of  soldiers  would  not  be  provid- 
ed with  pensions  until  1832,  by  which  time,  of 
course,  many  of  them  were  dead.  It  is  easy  to 
think  of  other  issues:  the  right  of  mothers  to  child 
custody  in  the  event  of  divorce,  restrictions  on 
wife  abuse,  the  security  of  dower  rights.  But  ex- 
pressions of  opinion  on  these  issues  remained  the 
work  of  individuals;  no  collective  feminist  move- 
ment gave  them  articulate  expression  as  was  the 
case  in  France.  No  organized  female  political  pres- 
sure was  brought  to  bear  at  the  Constitutional 
Convention;  there  do  not  seem  to  have  been  Amer- 
ican predecessors  of  the  female  Jacobin  clubs  of 
Paris. 

The  Constitution  reflected  the  experience  of  the 


white  upper  and  middle-class  men  who  wrote  it 
and  the  experience  of  their  constituents,  the  *r  n 
of  the  upper  and  lower  middle  classes,  the  far  mers 
and  artisans,  who  had,  as  historian  Edward  Coun- 
tryman has  observed,  "established  their  political 
identity  in  the  Revolution."  Women  had  not  yet,  as 
a  group,  firmly  established  their  political  identity. 

The  Constitution  did  not  explicitly  welcome 
women  as  voters  or  take  particular  account  of 
them  as  a  class.  However,  what  the  Constitution 
left  unsaid  was  as  important  as  what  it  did  say. 
The  text  of  the  Constitution  usually  speaks  of  "per- 
sons"; only  rarely  does  it  use  the  generic  "he". 
Women  as  well  as  men  were  defined  as  citizens. 
The  Constitution  establishes  no  voting  require- 
ments, leaving  it  up  to  the  states  to  set  the  terms 
by  which  people  shall  qualify  to  vote. 

Article  I,  section  2:  The  House  of  Repre- 
sentatives shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of 
the  several  States,  and  the  Electors  in 
each  State  shall  have  the  qualifications 
requisite  for  Electors  of  the  most  numer- 
ous Branch  of  the  State  Legislature. 

Thus  women  were  NOT  explicitly  excluded  from 
Congress,  nor  even  from  the  Presidency.  The  Con- 
stitution, in  fact,  left  an  astonishing  number  of  sub- 
stantive matters  open  to  the  choices  of  individual 
states;  every  part  of  it  was  open  to  change  by 
amendment.  This  flexibility  is  an  important  reason 
for  the  survival  of  the  American  Constitution,  as 
contrasted  to  the  other  republican  constitutions  of 
the  era,  like  the  French,  which  were  far  more  de- 
tailed and  explicit,  but  also  less  resilient.  Women 
might  have  been  absorbed  fully  into  the  American 
political  community  withtmt  the  necessity  of  con- 
stitutional amendment. 

Yet  this  absorption  did  not  occur  automatically. 
No  state  imitated  New  Jersey's  experiment  with 
suffrage  before  the  Civil  War;  only  a  few— Utah, 
Wyoming,  Colorado— did  so  after  the  war.  No  state 
moved  to  place  non-voters  on  juries,  although 
there  was  obvious  common  sense  in  the  argument 
that  in  order  for  a  woman  to  be  tried  by  her  peers 
a  juiy  should  include  women,  whether  or  not  wom- 
en voted  in  that  state.  Although  the  old  argument 
that  the  proper  voter  was  a  person  of  property 
eroded  as  liberals  steadily  decreased  property  re- 
quirements for  voting  by  men,  women  were  not  en- 
franchised. 
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Still,  even  without  the  vote,  effective  political  co- 
alitions of  feminists  and  legal  reformers  developed 
at  the  end  of  the  1830s.  They  were  interested  in 
the  codification  and  simplification  of  state  laws.  ^ 
They  pressed  for  the  passage  of  Married  Women's 
Property  Acts  that  would  enable  married  women 
to  control  property  without  necessitating  cumber- 
some trusteeship  arrangements.  Beginning  with  a 
severely  limited  statute  passed  in  Mississippi  in 
1839  and  continuing  throughout  the  century,  state 
Married  Women's  Property  Acts  gradually  extend- 
ed the  financial  independence  of  married  women, 
making  it  possible  for  a  few  feminists  to  entertain 
a  vision  of  a  full  range  of  women's  political  activi- 
ty, even  under  the  older  requirements  of  property- 
holding.  However,  the  new  control  which  women 
achieved  over  their  own  property  was  not  accom- 
panied by  the  extension  of  the  franchise. 

The  New  York  State  Married  Women's  Property 
Act  provides  an  example  of  this  type  of  legislation: 

The  real  and  personal  property  of  any 
female  [now  married  and]  who  may  here- 
after  marry,  and  which  she  shall  own  at 
the  time  of  marriage,  and  tlie  rents,  is- 


sues and  profits  thereof  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts,  and  shall  continue  her 
sole  and  separate  property,  as  if  she  were 
a  single  female.  .  .  .  It  shall  be  lawful  for 
any  niamed  female  to  receive  by  gift, 
grant,  devise  or  bequest,  from  any  person 
other  than  her  husband  and  hold  to  her 
sole  and  separate  use,  as  if  she  were  a 
single  female,  real  and  personal  property, 
and  the  rents,  issues  and  pivfits  thereof 
and  the  same  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  be  liable  for 
his  debts .... 

A  married  woman  may  bargain,  sell, 
assign,  and  transfer  her  separate  personal 
property,  and  carry  on  any  trade  or  busi- 
ness, and  perform-  any  labor  or  semices 
on  her  sole  and  separate  account,  and  the 
earnings  of  any  married  woman  from  her 
trade  -  .  .  shall  be  her  sole  and  separate 
property,  and  may  be  used  or  in  vested  by 
her  in  her  own  name  .... 

Any  married  woman  may,  while  mar- 
ried, sue  and  be  sued  in  all  matters  hav- 
ing relation  to  her .  .  .  sole  and  separate 
property  ...  in  the  same  manner  as  if  she 
werre  sole .... 

Every  married  woman  is  hereby  consti- 
tuted and  declared  to  be  the  joint  guard- 
ian of  her  children,  with  tier  husband, 
with  equal  powers,  rights,  and  duties  in 
regard  to  them,  with  the  husband  .... 

New  York  Stale  Married  Women's  Property 
Acts,  1848,  1860 

Elizabeth  Cady  Stanton,  who  had  been  a  strong 
supporter  of  the  New  York  Married  Women's  Prop- 
erty Act,  was  also  an  energizing  force  behind  the 
gathering  of  women  in  Seneca  Falls  in  1848.  She 
and  others  who  prepared  and  signed  the  "Declara- 
tion of  Sentiments"  at  that  meeting  addressed 
forcefully  the  ways  in  which  women  had  not  been 
fully  absorbed  into  the  republican  political  order, 
although  they  were  citizens.  After  a  preface  casting 
"Man"  in  a  rhetorical  role  comparable  to  that 
played  by  King  George  III  in  the  Declaration  of  In- 
dependence, the  Declaration  of  Sentiments  ad- 
dressed constitutional  and  legal  as  well  as  social 
questions:  trial  by  juiy,  the  relationship  between 
taxation  and  representation,  the  persistence  of 
coverture. 
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He  has  compelled  her  to  submit  to  laws, 
in  the  formation  of  which  she  had  no 
voice .... 

He  has  made  her,  if  married,  in  the  eye 
of  the  law,  civilly  dead  .... 

He  has  taken  from  her  all  right  in  prop- 
erty, even  to  the  wages  she  earns .... 

After  depriving  her  of  all  rights  as  a 
married  woman,  if  single,  and  the  owner 
of  property,  he  has  taxed  her  to  support  a 
government  which  recognizes  her  only 
when  her  property  can  be  made  profitable 
to  it.  .  .  . 

Declaration  of  Sentiments 

The  legislative  gains  of  the  early  part  of  the  cen- 
tury and  the  emergence  of  a  women's  movement  at 
mid-century  were  not,  however,  followed  by  a 
wave  of  enfranchisement.  In  fact,  women  found 
themselves  excluded  from  the  debate  about  the  ex- 
tension of  the  franchise  which  was  engendered  by 
the  Civil  War. 

The  Civil  War  was  not  only  a  military  crisis  but 
also  a  revolution  in  politics,  which  would  be  vali- 
dated by  the  Thirteenth,  Fourteenth,  and  Fifteenth 
Amendments.  By  now  there  was,  most  emphatical- 
ly, a  collective  women's  presence— in  the  Sanitary 
Commissions,  the  women's  abolitionist  societies, 
the  Women's  National  Loyal  League.  But  the 
"Woman  Question"  had  not  been  central  to  the  ide- 
ology of  the  Civil  War,  and  once  again,  women 
found  they  could  not  claim  its  benefits  by  implica- 
tion. Abolitionist  and  Republican  feminists  had 
permitted  themselves  to  anticipate  that  suffrage 
would  be  the  appropriate  reward  for  their  sacri- 


fices and  support  of  the  war  effort.  Their  resent- 
ment was  therefore  all  the  greater  when  woman 
suffrage  was  not  made  part  of  the  post-war  amend- 
ments. The  inclusion  of  the  word  "male"  in  the 
second  section  of  the  Fourteenth  Amendment — a 
section  never  enforced — rubbed  salt  in  a  raw 
wound. 

Fourteenth  Amendment,  1868 
Section  one 

All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  re- 
side. No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property,  without 
due  process  of  law;  nor  deny  to  any  per 
son  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Section  two 

Representatives  shall  be  apportioned 
among  the  several  States  according  to 
their  respective  numbers,  counting  the 
whole  number  of  persons  in  each  State, 
excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the 
choice  of  electors  for  President  and  Vice- 
President  of  the  United  States,  Represen- 
tatives in  Congress,  the  executive  and 
judicial  officers  of  a  State,  or  the  mem- 
bers of  the  legislature  thereof,  is  denied  to 
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any  of  the  male  inhabitants  of  such  State, 
being  twenty-one  yeurs  of  age  and  citi- 
zens of  the  United  States,  or  in  any  way 
abridged,  except  for  participation  in  re- 
bellion, or  other  crime,  the  basis  of  repre- 
sentation therein  shall  be  reduced  in  the 
proportion  which  the  number  of  such 
male  citizens  shall  bear  to  the  whole  num- 
ber of  male  citizens  twenty-one  years  of 
age  in  such  State .  .  . 

Holding  their  tempers,  suffragists  embarked  on  a 
national  effort  to  test  the  possibilities  of  the  first 
section  of  the  Fourteenth  Amendment,  only  to  dis- 
cover that  the  Supreme  Court  rejected  their  argu- 
ments. It  was  tested  first  in  1873  by  Myra  Brad- 
well,  a  Chicago  woman  who  had  studied  law  with 
her  husband.  She  had  been  granted  a  special  char- 
ter from  the  State  of  Illinois  permitting  her  to  edit 
and  publish  the  Chicago  Legal  News  as  her  own 
business,  a  business  she  carried  on  with  distinc- 
tion. (After  the  Chicago  fire  destroyed  many  law 
offices,  it  was  the  files  of  Brad  well's  Legal  News 
on  which  the  city's  attorneys  relied  for  their  rec- 
ords.) Bradwell  claimed  that  one  of  the  "privileges 
and  immunities"  of  a  citizen  guaranteed  by  Section 
1  was  her  right  to  practice  law  in  the  State  of  Illi- 
nois and  to  argue  cases.  The  Illinois  Supreme 
Court  turned  her  down,  on  the  ground  that  as  a 
married  woman,  she  was  not  a  fully  free  agent. 

In  her  appeal  to  the  Supreme  Court,  Bradwell's 
attorney  argued  that  among  the  "privileges  and  im- 
munities" guaranteed  to  each  citizen  by  the  Four- 
teenth Amendment  was  the  right  to  pursue  any 
honorable  profession.  "Intelligence,  integrity  and 
honov  are  the  only  qualifications  that  can  be  pre- 
scribed —  The  broad  shield  of  the  Constitution  is 
over  all,  and  protects  each  in  that  measure  of  suc- 
cess which  his  or  her  individual  merits  may  se- 
cure." Put  the  Supreme  Court  held  that  the  right  to 
practice  law  in  any  particular  state  was  a  right  that 
might  be  granted  by  the  individual  state;  it  was  not 
one  of  the  privileges  and  immunities  of  citizenship. 
A  concurring  opinion  added  an  ideological  dimen- 
sion: 

Tfie  natural  and  proper  timidity  and  deli- 
cacy which  belongs  to  the  female  sex  evi- 
dently unfits  it  for  many  of  the  occupa- 
tions of  civil  life.  The  constitution  of  the 
family  organization,  which  is  founded  on 
tlie  divine  ordinance,  as  well  as  in  the  na- 


ture of  things,  indicates  the  domestic 
sphere  as  that  which  properly  belongs  to 
the  domain  and  functions  of  womanhood. 
The  fiarmony,  not  to  say  identity,  of  in- 
tei*ests  and  views  which  belong  or  should 
belong  to  the  family  institution,  is  repug- 
nant to  the  idea  of  a  woman  adopting  a 
distinct  and  independent  career  from  that 
of  her  husband.  So  firmly  fixed  was  this 
sentiment  in  the  founders  of  the  common 
law  that  it  became  a  maxim  of  that  sys- 
tem of  jurisprudence  that  a  woman  had 
no  legal  existence  separate  from  her  hus- 
band, who  was  regarded  as  her  head  and 
representative  in  the  social  state  .  .  . 
many  of  the  special  rules  of  law  flowing 
from  and  dependent  upon  this  cardinal 
principle  still  exist  in  fall  force  in  most 
states.  One  of  these  is  that  a  mamed 
woman  is  incapable,  without  her  hus- 
band's consent,  of  making  contracts 
which  shall  be  binding  on  her  or  him. 
Hiis  very  incapacity  was  one  circum- 
stance which  the  supreme  court  of  Illinois 
deemed  important  in  rendering  a  mar- 
ried woman  incompetent  fully  to  perfoim 
the  duties  and  trusts  that  belong  to  the  of- 
fice of  an  attorney  and  counselor. 

Myra  Bradwell  v.  State  of  Illinois,  1873. 

Meanwhile,  suffragists  in  a  number  of  places  at- 
tempted to  test  the  other  possibilities  of  the  first 
section  of  the  Fourteenth  Amendment.  In  the  pres- 
idential election  of  1872,  suffragist  women  in  a 
number  of  districts  appeared  at  the  polls,  arguing 
that  if  all  citizens  had  the  right  to  the  privileges  of 
citizenship,  they  could  certainly  exercise  the  right 
to  vote.  Susan  B.  Anthony  presented  herself  at  a 
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barber  shop  in  the  eighth  ward  in  Rochester,  New 
York,  which  was  serving  as  a  polling  place,  and 
convinced  two  out  of  the  three  polling  inspectors 
to  register  her,  on  the  grounds  that  the  New  York 
State  Constitution  made  no  sex  distinctions  j  i  the 
qualifications  for  voters.  By  the  end  of  the  day,  fif- 
teen more  women  had  registered.  On  November  5, 
having  first  assured  the  inspectors  that  if  they 
were  prosecuted  for  admitting  unauthorized  per- 
sons to  the  polls,  she  would  pay  their  legal  fees, 
Anthony  and  the  other  women  voted.  But  it  was 
Anthony  and  the  other  women  who  were  arrested 
for  an  illegal  attempt  to  vote.  When  she  was 
judged  guilty,  she  refused  to  pay  her  bail,  hoping 
to  force  the  case  to  the  Supreme  Court.  A  support- 
er, however,  thinking  he  was  doing  Anthony  a  fa- 
vor, paid  it.  The  case  was  set  for  trial;  in  the  inter- 
lude she  voted  in  the  Rochester  city  elections,  and 
no  one  made  a  fuss.  When  the  trial  was  moved  to 
another  county,  Anthony  and  her  colleagues  made 
a  whirlwind  tour,  speaking  in  approximately  twen- 
ty towns  each,  ensuring  that  public  opinion  v/ould 
not  be  uniformly  against  them  even  in  a  strange  lo- 
cale. 

Anthony  reasoned  that  sex  was  a  characteristic 
markedly  different  from  youth  or  being  an  alien. 
Although  aliens  could  not  vote,  an  individual  alien 
man  could  choose  to  become  a  naturalized  citizen. 
Minors  could  not  vote,  but  minors,  in  the  nature  of 
things,  grew  to  adulthood.  "Qualifications,"  she  ar- 
gued, "can  not  be  in  their  nature  permanent  or  in- 
surmountable. Sex  can  not  be  a  qualification  any 
more  than  size,  race,  color,  or  previous  condition 
of  servitude." 

The  judge,  wanting  to  deny  Anthony  the  legal 
system  as  a  forum,  directed  the  jury  to  bring  in  a 
verdict  of  guilty,  and  immediately  discharged  the 
jury.  He  fined  Anthony  $100.  When  she  announced 
that  she  would  "never  pay  a  dollar  of  your  ur\just 
penalty,"  he  declined  to  enforce  the  punishment. 
"Madam,  the  Court  will  not  order  you  to  stand 
committed  until  the  fine  is  paid."  Thus  he  had  it 
both  ways;  a  verdict  of  guilty,  which  would  dis- 
suade others  from  following  Anthony's  path,  but  a 
refusal  to  punish,  thus  avoiding  making  Anthony  a 
martyr. 

The  President  of  the  Woman  Suffrage  Associa- 
tion of  Missouri  was  able  to  do  what  Anthony 
could  not.  Observing  that  the  "power  to  regulate  is 
one  thing,  the  power  to  prevent  is  an  entirely  dif- 
ferent thing,"  Virginia  Minor  attempted  to  vote  in 
St.  Louis.  When  the  registrar  refused  to  permit  her 


to  register,  she  and  her  husband  Francis,  an  attor- 
ney who  had  developed  the  distinction  between 
regulation  and  prohibition  of  suffrage,  sued  him  for 
denying  her  one  of  the  privileges  and  immunities 
of  citizenship.  When  they  lost  the  case  they  ap- 
pealed to  the  Supreme  Court. 

In  Minor  v.  Happersett,  decided  in  1875,  the 
Court  ruled  that  change  must  happen  as  a  result  of 
explicit  legislation  or  constitutional  amendment, 
rather  than  by  interpretation  of  the  implications  of 
the  Constitution.  In  a  unanimous  opinion,  the 
Court  observed  that  it  was  "too  late"  to  claim  the 
'  right  of  suffrage  by  implication;  the  Founders  had 
been  men  who  weighed  their  words  carefully. 
Nearly  a  hundred  years  of  failure  to  claim  inclu- 
sion by  implication  made  a  difference.  What  might 
have  been  gradual  evolution  in  the  Founders'  gen- 
eration was  avoidance  of  legal  due  process  a  hun- 
dred years  later— "If  suffrage  was  intended  to  be 
included  . . .  language  better  adapted  to  express 
that  intent  would  most  certainly  have  been  em- 
ployed." The  Court  was  not  prepared  to  interpret 
the  Constitution  freshly:  "If  the  law  is  wrong  it 
ought  to  be  changed;  but  the  power  for  that  is  not 
with  us ....  "  The  decision  of  the  Court  meant  that 
woman  suffrage  could  not  emerge  from  reinterpre- 
tation  of  the  Constitution;  it  would  require  either 
an  explicit  constitutional  amendment  or  a  series  of 
revisions  in  the  laws  of  the  states. 

.  .  .  For  nearly  ninety  years  the  people 
have  acted  upon  the  idea  that  the  Consti- 
tution, when  it  conferred  citizenship,  did 
not  necessarily  confer  the  right  of  suf- 
frage. If  uniform  practice  long  continued 
can  settle  the  construction  of  so  important 
an  instrument  as  the  Constitution  of  the 
United  States  confessedly  is,  most  certain- 
ly it  has  been  done  here.  Our  province  is 
to  decide  what  the  law  is,  not  to  declare 
what  it  should  be. 

Minor  v.  Happersett,  1875. 

In  the  years  between  1848  and  1876,  American 
women  had  created  a  collective  movement.  It  is 
true  that  it  did  not  include  the  entire  female  popu- 
lation; many  women  were  unaware  and  more  were 
hostile.  But  the  activists  had  brought  into  being  an 
articulate  and  politically  sophisticated  pressure 
group  which  was  prepared  to  offer  an  explicit  and 
detailed  criticism  of  the  American  political  system 
and  to  make  direct  demands  for  inclusion  in  it. 
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When  Susan  B.  Anthony  rose  to  speak  on  July  4, 
1876,  the  strategies  of  feminist  politics  were  being 
realigned.  She  had  the  court  decisions  in  Bradwell 
and  Minor  in  mind  as  she  spoke.  She  addressed 
not  only  the  issue  of  suffrage  but  also  the  exclu- 
sion of  women  from  multiple  aspects  of  the  politi- 
cal community  which  the  Constitution  had  created. 
The  right  to  serve  on  a  jury  had  been  so  precious 
to  American  men  that  some  states  had  refused  to 
ratify  the  Constitution  until  they  were  convinced  it 
would  be  added;  yet  "the  women  of  this  nation 
have  never  been  allowed  a  jury  of  their  peers," 
even  in  crimes  like  infanticide  or  adultery,  where 
women's  perspective  might  well  be  different  from 
that  of  men.  Anthony  decried  the  division  of  the 
community  into  a  class  of  men,  which  governed, 
and  a  class  of  women,  which  was  governed. 

Anthony's  generation  of  feminists  would  begin 
their  campaign  for  suffrage  to  restore  what  the 
second  section  of  the  Fourteenth  Amendment — 
with  its  introduction  of  the  word  male — had  killed 
by  implication.  A  suffrage  amendment  would  be  in- 
troduced in  the  Senate  in  1878,  and  a  new  chapter 
in  the  political  history  of  feminism  would  begin. 

It  is  important  to  recognize  that  Stanton  and  An- 
thony's definition  of  equality  under  the  Constitu- 
tion was  considerably  more  inclusive  than  the  vote 
alone.  It  included  a  vision  of  egalitarianism  in  the 
process  of  lawmaking  as  well  as  in  the  outcome. 
Ever  since  the  1848  Declaration  of  Sentiments,  it 
had  included  a  vision  of  equality  within  the  family, 
between  husbands  and  wives,  as  well  as  social 
equality,  between  male  and  female  citizens,  in  the 


public  realm.  In  her  Centennial  Address,  Anthony 
expressed  the  full  range  of  this  vision,  attacking 
double  standards  in  moral  codes,  unequal  pay 
scales,  unequal  treatment  of  adulterers.  She  would 
not  be  surprised  today  to  see  wife  abuse,  female 
health,  or  the  feminization  of  poverty  emerge  as 
topics  high  on  the  contemporary  feminist  agenda. 
"It  was  the  boast  of  the  founders  of  the  republic, 
that  the  rights  for  which  they  contended  were  the 
rights  of  human  nature.  If  these  rights  are  ignored 
in  the  case  of  one-half  the  people,  the  nation  is 
surely  preparing  for  its  downfall,"  she  declared. 

Anthony  ended  her  Declaration  of  Rights  with  a 
ringing  conclusion.  If  there  are  any  schoolchildren 
today  who  still  memorize,  as  children  did  in  the 
nineteenth  century,  great  moments  in  the  oratori- 
cal tradition  of  this  country — Webster's  reply  to 
Hayne,  Lincoln's  Gettysburg  Address — they  should 
add  this  to  their  repertory: 

And  now,  at  the  close  of  a  hundred  years, 
as  the  hour-hand  of  the  great  clock  tlmt 
marks  the  centuries  points  to  1876,  we 
declare  our  faith  in  the  principles  of  self- 
government;  our  full  equality  with  man 
in  natural  rights;  that  woman  was  made 
first  for  her  own  happiness,  with  the  ab- 
solute right  to  herself— to  all  the  opportu- 
nities and  advantages  life  affords  for  her 
complete  development;  and  we  deny  that 
dogma  of  the  centuries,  incorporated  in 
the  codes  of  all  nations — that  woman  was 
made  for  man — her  best  interests .  .  .  to  be 
sacrificed  to  his  will.  We  ask  of  our  rul- 
ers, at  this  hour,  no  special  privileges,  no 
special  legislation.  We  ask  justice,  we  ask 
equality,  we  ask  that  all  the  civil  and  po- 
litical rights  that  belong  to  citizens  of  the 
United  States  be  guaranteed  to  us  and  our 
daughters  forever. 


Suggested  additional  reading: 

Elizabeth  Cady  Stanton  et  al.  Tiie  History  of  Woman  Suffrage,  6 

vols.  (1881-1922). 
Alice  S.  Rossi,  ed.  The  Feminist  Papers  (1973). 


Linda  K,  Kerber  is  the  author  of  Women  of  the  Republic: 
Intellect  and  Ideology  in  Revolutionary  America  (Chapel 
Hill,  University  of  North  Carolina  Press,  1980)  and  co-edi- 
tor, with  Jane  De  Hart  Mathews,  of  Women*s  America:  Re- 
focusing  the  Past  (New  York:  Oxford  University  Press, 
1982),  She  is  professor  of  history  at  the  University  of  Iowa, 
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For  the  Classroom 


THE  QUESTION  OF  WOMEN'S  RIGHTS  IN  1776: 
LETTERS  OF  JOHN  AND  ABIGAIL  ADAMS 


The  lesson  included  here  comes  from  the  second  edition  of  Law  in  United 
States  History:  A  Teacher  Resource  Manual  prepared  by  the  New  Mexico 
Law-Related  Education  Project,  and  published  by  the  Social  Science  Education 
Consortium.  Tfiis  lesson  is  one  of 37,  designed  as  supplementary  material  for 
use  in  intermediate,  junior  and  senior  high  school  history  courses.  Tfie  man- 
ual, which  ivas  edited  by  Melinda  R.  Smith,  spans  American  history  from  colo- 
nial times  to  the  modern  em.  For  further  r        <>tion  on  the  development  of 
the  materials,  write  to:  New  Mexico  Law-:  Education  Ptvject,  P.O.  Box 

25883,  Albuquerque,  NM  87125  or  call  (£       <  u>-6136.  To  order  the  lessons, 
contact  the  Social  Science  Education  Con.,    ium,  855  Broadway,  Boulder,  CO 
80302  or  call  (303)  492-8154.  (Tfiis  lesson  has  been  edited  fir  inclusion  in 
this  Constitution.) 


Introduction: 

The  American  Revolution  stirred  demands  for  rights  among  segments  of  the  non-white  and  non-male  popula- 
tion that  took  almost  two  centuries  to  win.  This  activity  presents  an  exchange  of  letters  between  John  and  Abi- 
gail Adams  that  will  give  students  a  sense  of  the  prevailing  attitudes  toward  rights  for  women  in  1776.  The  letters 
also  provide  a  basis  for  comparison  with  contemporary  views. 

Objectives: 

1.  To  develop  understanding  of  attitudes  toward  rights  for  women  and  minorities  during  the  American  Revolu- 
tion, 

2,  To  prompt  students  to  compare  contemporary  and  historical  views  of  equal  rights. 
Level: 

Advanced  grade  8  and  above 
Time: 

One  class  period 
Materials: 

Copies  of  handout  for  all  students 
Procedure: 

1.  Have  students  read  the  three  letters  and  discuss  the  questions  that  follow  them. 

2.  As  an  optional  follow-up  activity,  have  students  write  a  letter  to  Abigail  or  John  Adams  that  includes  the  fol- 
lowing: 

—Agreement  or  disagreement  (according  to  the  student's  point  of  view)  with  their  views  on  equal  rights  and 
the  comparative  power  of  men  and  women  in  society. 

—An  historical  update  on  the  acquisition  of  rights  of  women  and  minorities,  including  the  Fourteenth  and  Fif- 
teenth Amendments  and  the  unratified  Equal  Rights  Amendment. 
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HANDOUT 


AN  EXCHANGE  OF  LETTERS  BETWEEN  JOHN  AND  ABIGAIL  ADAMS 


t  the  time  our  nation  was  born — and  for  a  long  while  afterward — women  were  not  allowed  to  vote,  manage 
property,  sign  contracts,  serve  on  juries,  or  act  as  legal  guardians  for  their  children.  However,  some  women 
advocated  rights  for  women  as  far  back  as  1776.  One  of  these  women  was  Abigail  Adams,  wife  of  John  Adams, 
Patriot  and  delegate  to  the  Continental  Congress  (and  later  the  President  of  the  United  States).  In  letters  to  her 
husband,  Abigail  Adams  expressed  her  views  on  rights  for  women.  Read  the  following  exchange  of  letters  and 
discuss  the  questions  that  follows. 


Abigail  Adams  to  John  Adams 
March  31,  1776 

.  .  .  /  long  to  hear  that  you  have  declared  an  independency — and,  by  the  way,  in  the  new  code  of  laws, 
which  I  suppose  it  will  be  necessary  for  you  to  make,  I  desire  you  would  remember  the  ladies,  and  be 
more  generous  and  favorable  to  them  than  [were]  your  ancestors.  Do  not  put  such  unlimited  power 
into  the  hands  of  the  husbands.  Remember  all  men  would  be  tryants  if  they  could.  If  particular  care 
and  attention  is  not  paid  to  the  ladies,  we  are  determined  to  [instigate]  a  rebellion,  and  will  not  hold 
ourselves  bound  by  any  laws  in  which  we  have  no  voice  or  representation. 

That  your  sex  are  naturally  tyrannical  is  a  truth  so  thoroughly  established  as  to  admit  of  no  dis- 
pute. But  such  of  you  as  wish  to  be  happy  willingly  give  up  the  harsh  title  of  master  for  the  more 
tender  and  endearing  one  of  friend.  Why,  then,  not  put  it  out  of  the  power  of  the  vicious  and  lawless  to 
use  us  with  cruelty  and  indignity  . .  .  ?  Men  of  sense  in  all  ages  abhor  those  customs  which  treat  ws 
only  as  the  vassals  of  your  sex.  Regard  us  then  as  beings,  placed  by  providence  under  your  protection, 
and  in  imitation  of  the  Supreme  Being  make  use  of  that  power  only  for  our  happiness. 


1.  What  was  Abigail  Adams's  view  toward  men?  Do  you  agree   :  disagree  with  her  views? 

2.  In  her  letter,  Abigail  Adams  wrote  that  "[we]  will  not  hold  ol:  selves  bound  by  any  laws  in  which  we  have  no 
voice  or  representation/'  What  does  she  mean?  Compare  her  views  with  the  attitudes  of  the  Patriots  toward 
the  British  government  during  the  Revolution. 
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John  Adams  to  Abigail  Adams 
April  14,  1776 

As  to  your  extraordinary  code  oflaws)  I  cannot  but  lauglu  We  have  been  told  that  our  struggle  has 
loosened  the  bands  of  government  everywhere.  Tliat  children  and  apprentices  were  disobedient — that 
schools  and  colleges  were  grown  turbulent — that  Indians  slighted  their  guardians  and  Negwes  grew 
insolent  to  their  masters.  But  your  letter  was  the  first  intimation  that  another  tnbe  more  numerous 
and  powerful  than  all  the  rest  [had]  grown  discontented.  Tliis  is  rather  too  coarse  a  compliment  but 
you  are  so  saucy,  I  won't  blot  it  out. 

Depend  upon  it,  we  know  better  than  to  repeal  our  masculine  systems.  Although  they  are  in  full 
force,  you  know  tfiey  are  little  more  than  theory.  We  dare  not  exert  our  power  in  its  full  latitude.  We 
are  obliged  to  go  fair  and  softly,  and  in  practice^  you  know,  we  are  the  subjects.  We  have  only  the 
name  of  masters,  and  rather  than  give  up  this,  ivhich  would  completely  subject  us  to  the  despotism  of 
the  petticoat,  I  hope  General  Washington,  and  all  our  brave  heroes  would  fight.  .  .  .  A  fine  story  in- 
deed. I  begin  to  think  the  ministry  as  deep  as  they  are  wicked.  After  stirring  up  Tories,  landjobbers, 
tiimmers,  bigots,  Canadians,  Indians,  Negroes,  Hanoverians,  Hessians,  Russians,  Irish  Roman  Cath- 
olics)  Scotch,  . .  .  at  last  they  fiave  stimulated  tun  [women]  to  demand  new  privileges  and  [to]  threaten 
to  rebel 


1.  Do  you  think  John  Adams  takes  his  wife's  concerns  seriously? 

2.  Who  does  he  think  holds  the  real  power?  How  do  his  views  compare  with  current  attitudes  about  the  power  of 
men  and  women? 

3.  Why  would  a  period  of  revolutionary  activity  encourage  many  different  grups  to  demand  rights  and  privileges? 


Abigail  Adams  to  John  Adams 
May  7,  1776 


/  cannot  say  that  I  think  you  very  generous  to  the  ladies.  For,  whilst  you  are  proclaiming  peace  and 
good  will  to  men,  emancipating  all  nations,  you  insist  upon  retaining  an  absolute  power  over  wives. 
But  you  must  remember  that  arbitrary  power  is  like  most  otfier  things  which  are  very  hard — very  lia- 
ble to  be  broken;  and,  notwithstanding  all  your  wise  laws  and  maxims,  we  have  it  in  our  power  not 
only  to  free  ourselves  but  to  subdue  our  masters \  and  without  violence  throw  both  your  natural  and  le- 
gal authority  at  our  feet.  . . . 


By  1848,  more  and  more  women  were  concerned  with  gaining  equal  rights  with  men.  Elizabeth  Cady  Stanton,  a 
supporter  of  women's  rights,  attended  the  first  Women's  Rights  Convention  in  New  York  in  1848.  She  delivered  a 
speech  in  which  she  said: 

The  history  of  mankind  is  a  history  of  repeated  injuries  and  usurpations  on  the  part  of  men  toward 
women,  having  as  direct  object  the  establishment  of  tyranny  over  her. 

Compare  Stanton's  views  with  those  written  by  Abigail  Adams  75  years  earlier. 


John  Adams  House,  Quincy,  Mass.,  c.  1893. 
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The  Mount  Vernon  Conference:  First  Step  Toward 
Philadelphia 

by  RICHARD  B.  MORRIS 


An  unusual  convergence  of  issues  drawn  from 
history,  geography  and  technology,  and  initially 
involving  just  two  states,  began  the  chain  of 
events  that  drew  twelve  of  the  thirteen  states  to 
Philadelphia  in  May  of  1787. 

Bt  all  started  on  a  small  scale,  a  localized  conflict 
between  Maryland  and  Virginia  over  the  jurisdic- 
tion and  navigation  rights  of  waters  they  shared  in 
common.  For  reasons  quite  obscure,  the  Virginia 
Constitution  of  1776— in  the  writing  of  which  both 
Thomas  Jefferson  and  James  Madison  had  had  a 
hand — recognized  the  claims  of  Maryland  to  the 
southern  (i.e.,  the  Virginia)  shore  of  the  Potomac 
River  under  the  Baltimore  charter  of  1632,  though 
the  Virginia  Constitution  also  asserted  Virginia's 
rights  to  the  free  navigation  of  the  Potomac  and 
Pocomoke*  rivers.  In  1784,  Madison  had  visited  Al- 
exandria, a  port  on  the  Virginia  side  of  the  Poto- 
mac. Shippers,  foreign  or  domestic,  were  a  canny 
breed,  quick  to  find  out  which  port  of  call  offered 
the  best  deal.  Madison  was  shocked  to  observe 
"several  flagrant  evasions"  practiced  with  "impuni- 
ty and  success"  by  foreign  vessels  that  had  loaded 
at  the  port,  presumably  free  from  duty  or  customs 
supervision  by  the  state  of  Virginia.  On  March  16, 
1784,  he  expressed  his  dismay  in  a  letter  to  his 
friend  and  political  ally,  Thomas  Jefferson,  then  sit- 
ting in  Congress  prior  to  his  departure  to  take  over 
the  American  ministry  in  France.  Indubitably,  Mad- 
ison complained,  Virginia  should  in  her  Constitu- 
tion have  expressly  reserved  the  jurisdiction  of  her 
half  of  the  two  rivers.  What  better  time  to  ap- 
proach Maryland  than  now  and  correct  this  mal- 
adroit piece  of  drafting,  he  asked.  The  latter  state 
was  in  particularly  "good  humor,"  having  ratified 
the  Articles  of  Confederation  following  Virginia's 
cession  of  her  western  lands  to  Congress.  Hence,  it 
seemed  timely  to  resolve  the  issue  by  appointing 
commissioners  from  the  two  states.  Since  Jeffer- 
son was  himself  disenchanted  with  some  of  the  re- 
straints of  his  state's  Constitution,  under  which  he 
had  struggled  to  function  as  governor,  he  agreed. 

The  idea  met  with  general  favor  and  both  states 
designated  representatives  to  meet,  Virginia  as  ear- 
ly as  June  of  1784,  and  Maryland  in  January,  1785. 
Virginia,  however,  k<*pt  fumbling  the  ball.  That  leg- 
islature's instructions  to  its  delegates  addressed 
only  the  rectification  of  the  claims  over  the  Poto- 
mac; they  neglected  to  mention  the  Pocomoke  Riv- 
er or  the  need  to  survey  and  divide  jurisdiction 


over  the  Chesapeake  Bay.  Thus,  the  Virginia  legis- 
lature in  a  careless  moment  failed  to  cover  many 
issues  that  had  plagued  relations  between  the  two 
colonies  and  states  in  these  waters — shore  rights, 
customs  duties,  disagreements  over  navigation, 
coastal  defense,  and  lighthouses.  Maryland's  in- 
structions, on  the  other  hand,  covered  all  the 
points  at  issue. 

Moreover,  the  muddle  in  Virginia  continued.  The 
state  named  George  Mason,  Edmund  Randolph,  Al- 
exander Henderson,  and  James  Madison  as  com- 
missioners, but  someone  placed  these  appoint- 
ments in  a  pigeonhole,  with  the  result  that 
Governor  Patrick  Henry  neglected  to  notify  his 
commissioners  either  of  their  appointment  or  of 
the  time  and  place  set  for  the  meeting.  Maryland, 
scrupulous  in  its  instructions,  conscientiously  noti- 
fied its  commissioners  to  attend  the  conference 
Alexandria,  the  week  of  March  21,  178b. 

Thus,  the  Marylanders— Daniel  of  St.  Tho  , 
Jenifer,  Thomas  Stone,  and  Samuel  Chase — ai:i**  u 
at  Alexandria  to  find  no  Virginia  commissioners 
awaiting  them.  They  descended  upon  Alexander 
Henderson,  an  Alexandria  resident,  informing  him 
that  they  were  present  and  ready  to  proceed.  News 
reached  Mason  at  Gunston  Hall,  and  that  gout-rid- 
den delegate,  obviously  embarrassed,  decided  that 
the  meeting  should  proceed  without  delay,  even 
though  Randolph  and  Madison  had  failed  to  make 
an  appearance  (not  receiving  notification  in  time) 
and  in  spite  of  the  fact  that  the  Virginia  authorizing 
resolution  empowered  "any  three"  of  the  commis- 
sioners to  "frame  such  liberal  and  equitable  regula- 
tions concerning  the  said  river,  as  may  be  mutually 
advantageous  to  the  two  states." 

The  conference,  however,  was  not  destined  to 

MOUNT  VERNON  BICENTENNIAL 
CONFERENCE 

The  Regent  and  the  Vice-Regents  of  the  Mount  Vernon 
Ladies'  Association,  with  Project  '87,  will  host  a  confer- 
ence at  Mount  Vernon  on  April  2,  1985,  to  commemorate 
the  Bicentennial  of  the  Mount  Vernon  Conference  of 
Mnich  1785.  The  conference,  on  the  theme  of  "The  Con- 
stitution: Commerce  and  the  Pursuit  of  Happiness,"  will 
open  on  April  1  with  a  dinner  at  the  Supreme  Court 
hosted  by  Chief  Justice  Warren  E.  Burger,  honorary 
chairman  of  Project  '87's  Advisory  Board.  Governor 
Charles  S.  Robb  of  Virginia  will  address  the  participants 
at  the  conference  luncheon.  A  full  report  on  the  confer- 
ence will  appear  in  the  Fall  1985  issue  of  this  Constitu- 
tion. 
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remain  at  Alexandria.  The  delegates  were  quickly 
honored  by  an  invitation  from  General  George 
Washington  to  acUourn  a  few  miles  south  to  Mount 
Vernon,  where  he  offered  the  hospitality  of  his  es- 
tate. There  the  conference  convened  on  March  25. 
Washington  acted  as  host  but  did  not  participate. 
However,  it  could  not  be  said  that  his  hospitality 
was  entirely  disinterested.  Shortly  to  be  elected 
president  of  the  recently  formed  Potomac  Compa- 
ny, initiated  in  January  1785  by  acts  of  the  Virginia 
and  Maryland  assemblies,  Washington,  with  the 
collaboration  of  his  friend  and  political  ally  "Light- 
Horse"  Harry  Lee,  was  already  engaged  in  an  ambi- 
tious engineering  and  navigation  program.  His  ob- 
jective was  to  bring  the  Potomac  to  the 
Shenandoah  and  Ohio  valleys  by  a  series  of  locks. 
Such  a  plan  would  make  possible  a  successful  pen- 
etration of  the  interior  by  a  waterway  system,  at 
least  as  far  west  as  Cumberland  and  the  Allegheny 
Mountains,  thereby  joining  East  and  West  to  the 
advantage  of  the  Potomac  and  Chesapeake  re- 
gions. Washington's  company  was  about  to  embark 
on  the  construction  of  a  series  of  locks  to  bypass  a 
formidable  obstacle  to  his  long-range  program — 
the  Great  Falls  of  the  Potomac,  a  surging,  roaring 
cataract  some  thirty-five  feet  high  in  the  Potomac, 
which  forms  a  series  of  rapids  about  fifteen  miles 
above  the  present  city  of  Washington  where  the 
river  descends  some  ninety  feet.  Steamboating  on 
the  Potomac  was  being  seriously  considered  (al- 
though its  execution  was  held  up  by  the  fiercely 
contested  rival  claims  of  "inventors"  James  Rum- 
sey  and  John  Fitch),  and  the  navigation  of  the  inte- 


rior waterways  was  now  gaining  national  attention. 

In  the  warm  atmosphere  of  Mount  Vernon  and 
with  the  obvious  encouragement  and  expert 
knowledge  of  General  Washington,  all  the  chief  is- 
sues were  amicably  settled  and  an  interstate  com- 
pact quickly  drawn  up.  The  meeting  concluded  on 
March  28,  1785.  The  commissioners'  report  went 
beyond  tidewater  navigation  and  considered  a  mul- 
titude of  problems  related  to  navigation  and  com- 
merce. It  provided  for  entrance  and  clearance  of 
vessels  at  naval  offices  and  established  the  propor- 
tion of  duties  to  be  paid  where  entry  was  made  in 
both  states.  It  declared  the  Potomac  River  "a  com- 
mon High  Way,"  not  only  to  the  citizens  of  Virginia 
and  Maryland  but  to  those  of  the  United  States  and 
to  all  other  persons  "in  amity  with  the  said  states" 
trading  to  or  from  Virginia  or  Maryland.  It  provided 
for  common  fishing  rights,  for  erecting  lighthouses, 
beacons,  and  buoys  in  Chesapeake  Bay  to  be 
charged  jointly  to  both  states.  It  dealt  with  jurisdic- 
tion over  piracy  and  other  crimes  committed  on 
the  waters  off  the  Potomac,  Pocomoke,  or  Chesa- 
peake Bay;  it  included  a  provision  for  attachment 
for  debt  of  vessels  entering  the  Pocomoke.  As  re- 
gards naval  security,  the  commissioners  urged  that 
Congress  authorize  the  two  states  to  make  due 
provision,  if  and  when  needed.  The  commissioners 
further  recommended  equality  in  the  valuation  ac- 
corded the  current  money  of  the  two  states  as  well 
as  foreign  gold  and  silver  coin,  along  with  a  uni- 
form treatment  of  protested  bills  of  exchange.  Fi- 
nally, they  recommended  that  duties  on  imports 
and  exports  be  the  same  for  both  states. 
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Indeed,  the  sweeping,  if  sensible,  recommenda- 
tions of  the  Mount  Vernon  Conference  went  con- 
siderably beyond  the  instructions  that  the  respec- 
tive legislatures  had  given  to  them.  The  five 
commissioners  wrote  to  the  President  of  the  Exec- 
utive Council  of  Pennsylvania  on  March  28,  1785, 
outlining  the  plans  for  expanding  the  navigation  of 
the  Potomac  as  far  as  practicable  to  open  a  conve- 
nient route  from  the  head  of  such  navigation  to  the 
waters  running  into  the  Ohio.  Since  much,  if  not 
all,  of  this  route  ran  through  Pennsylvania,  they 
urged  the  legislature  of  that  state  to  allow  vessels 
from  Maryland  and  Virginia  passing  through  Penn- 
sylvania to  be  exempted  from  duties  or  tolls  other 
than  those  necessary  to  help  defray  Pennsylvania's 
share  of  expenditures  on  its  portion  of  the  project. 
Significantly,  the  commissioners  further  asserted 
the  principle  that  the  same  rights  of  navigation  be 
accorded  the  citizens  of  the  United  States,  thereby 
stressing  the  notion  that  transportation  on  naviga- 
ble or  inland  waters  was  a  national  concern. 

In  sum,  the  commissioners  had  raised  questions 
of  great  national  import,  timed  to  express  a  gener- 
al consensus  of  the  needs  of  a  nation  still  in  deep 
depression.  Currency,  commerce,  navigation,  debt 
collection,  and  discriminatory  duties  —  all  these 
were  problems  which  could  only  be  resolved  by  in- 
dividual states  on  a  stop-gap  basis  or  through  in- 
terstate compacts.  In  fact,  they  compelled  national 
attention  and  regulation. 

Both  states  ratified  the  compact,  the  Maryland 
legislature  even  going  so  far  as  to  propose  includ- 
ing Delaware  in  the  agreement.  As  floor  manager, 
James  Madison,  an  ardent  nationalist  well  before 
1785,  steered  the  agreement  through  the  Virginia 
legislature.  Had  it  been  his  choice,  the  compact 
would  have  been  submitted  to  Congress  for  ratifi- 
cation in  deference  to  the  sixth  article  of  the  Arti- 
cles of  Confederation  barring  "two  or  more  states" 


from  entering  into  uany  treaty,  confederation,  or  al- 
liance" without  the  consent  of  the  United  States  in 
Congress  assembled.  His  nationalist  proposal  was 
voted  down,  however.  Instead,  the  Virginia  House 
adopted  a  resolution,  which  Madison  initiated  and 
John  Tyler,  not  then  identified  as  an  extreme  na- 
tionalist, sponsored.  It  authorized  a  meeting  of  Vir- 
ginia delegates  with  other  state  commissioners  at 
Annapolis  in  1786  to  discuss  "such  commercial 
regulations  [as]  may  be  necessary  to  their  common 
interest  and  their  permanent  harmony/'  Thus,  the 
action  of  the  Mount  Vernon  commissioners  set  the 
stage  for  the  Annapolis  Convention  of  September 
1786,  in  which  James  Madison  and  Alexander 
Hamilton  played  stellar  roles. 

By  its  creative  moves,  the  Mount  Vernon  Confer- 
ence made  Annapolis  inevitable,  and  the  audacity 
of  the  nationalists  turned  that  subsequent  ill-at- 
tended convention  into  a  summons  for  Philadel- 
phia. 

But  that  meeting  deserves  a  story  by  itself. 


Suggested  additional  reading: 

Irving  Brant,  James  Madison,  the  Nationalist,  1780-1787 
(1948). 

John  Bach  MacMaster,  A  History  of  the  People  of  the  United 
States,  vol.  I  (1924). 

Andrew  C.  McLaughlin,  Tfie  Confederation  and  the  Constitu- 
tion (1905). 

Robert  A.  Rutland,  ed.,  Tiie  Papers  of  George  Mason,  vol.  II 
(1979). 

Richard  B.  Morris  is  Gouverneur  Morris  professor  of  his- 
tory emeritus  at  Columbia  University  and  editor  of  the 
Papers  of  John  Jay.  He  has  now  in  press  a  book  entitled 
Witnesses  at  the  Creation,  to  be  published  in  fall,  1985,  by 
Holt,  Rinehart  &  Winston. 

*The  Pocomoke  rises  in  southern  Delaware,  flows  south 
across  the  Maryland  border,  emptying  into  Pocomoke  Sound, 
an  inlet  of  the  Chesapeake  Bay. 


er|o 


326 


this  Constitution 


Bicentennial  Gazette 


ORGANIZATIONS  and  INSTITUTIONS 


NATIONAL  ARCHIVES 
VOLUNTEERS 
CONSTITUTION  STUDY 
GROUP 

National  Archives  Building 
Pennsylvania  Avenue  at 
Eighth  Street,  N.  W. 
Washington,  B.C.  20408 
(202)  523-3183 
Contact:  Ralph  S.  Pollock 

With  the  support  of  the 
D.C,  Community  Humanities 
Council,  the  monthly  lecture 
series  will  offer  the  following 
speakers:  Kenneth  W.  Thomp- 
son, University  of  Virginia,  on 
"The  Constitution  and  the 
Public  Philosophy"  (January 
16);  Albert  P.  Blaustein, 
Rutgers  School  of  Law,  on 
"The  Worldwide  Influence  of 
the  Constitution  of  the  United 
States"  (February  20);  James 
MacGregor  Burns,  Williams 
College,  on  "The  Constitution: 
Past,  Present  and  Future" 
(March  14);  Stephen  H.  Sachs, 
Attorney  General  of  Mary- 
land, on  "The  Role  of  the 
States  in  the  Federal  System" 
(April  18);  William  E.  Colby, 
former  director  of  Central  In- 
telligence, on  "The  Constitu- 
tion and  the  CIA"  (May  15); 
and  William  D.  Carey,  Ameri- 


can Association  for  the  Ad- 
vancement of  Science,  on 
"The  New  Power  of  Science 
and  its  Place  in  the  Constitu- 
tional System"  (June  19).  The 
program  on  March  14  is  part 
of  an  all-day  symposium  to 
prepare  for  the  Bicentennial. 

All  meetings  are  held  at 
noon;  there  is  no  admission 
charge. 

THE  JOHNS  HOPKINS 
UNIVERSITY 
SCHOOL  OF 
CONTINUING  STUDIES 
102  Macaulay  Hall 
Baltimore,  MD  21218 
(301)  338-8500 

"The  American  Revolution: 
The  Unfinished  Agenda,"  a 
two-day  conference  on  issues 
raised  but  not  resolved  by  the 
American  Revolution  and  the 
1783  Treaty  of  Paris,  will  be 
presented  March  29  and  30, 
1985,  by  the  Johns  Hopkins 
University  School  of  Continu- 
ing Studies  and  the  Depart- 
ment of  History  in  the  School 
of  Arts  and  Sciences. 

Conference  sessions  will  be 
held  on  the  University's 
Romewood  campus  and  will 
feature  presentations  by  fif- 


teen scholars  on  a  variety  of 
problems  confronted  by  the 
new  American  nation  once  its 
independence  was  achieved. 
Some  of  the  general  topics  to 
be  addressed  include  defense 
and  public  order,  national 
unity,  slavery,  and  religious 
freedom.  Questions  from  the 
audience  will  be  encouraged. 

The  project  has  been  made 
possible  with  funds  from  the 
Maryland  Humanities  Coun- 
cil, Inc.,  through  a  grant  from 
the  National  Endowment  for 
the  Humanities,  Office  of 
State  Programs.  It  is  also  sup- 
ported by  a  supplementary 
award  from  NEH. 

VIRGINIA  FOUNDATION 
FOR  THE  HUMANITIES 
AND  PUBLIC  POLICY 

1-B  West  Range 
University  of  Virginia 
Charlottesville,  VA  22903 
(804)  924-3296 

As  part  of  its  program  in 
honor  of  the  Bicentennial  of 
the  Virginia  Statute  for  Reli- 
gious Freedom,  written  by 
Thomas  Jefferson  and  passed 
by  the  House  of  Burgesses  on 
January  16,  1786,  the  Virginia 
Foundation  has  planned  a 


conference  to  be  held  on  Sep- 
tember 19-21,  1985.  The 
meeting  will  be  organized 
around  five  themes:  the 
American  antecedents  of  the 
Statute;  the  enactment  of  the 
Statute;  the  relationship  of 
the  Statute  to  the  tradition  of 
religious  freedom;  contempo- 
rary perspectives  on  religious 
freedom  and  the  Statute  200 
years  later.  Speakers  include 
Edwin  S.  Gaustad,  University 
of  California,  Riverside,  Hen- 
ry F,  May,  University  of  Cali- 
fornia, Berkeley,  J.GA.  Po- 
cock,  Johns  Hopkins 
University,  Martin  Marty,  Uni- 
versity of  Chicago,  Henry 
Abraham,  University  of  Vir- 
ginia, Thomas  Buckley,  S  J., 
Loyola  Mary  mount  Universi- 
ty, Rhys  Issac,  LaTrobe  Uni- 
versity, Australia,  John  T. 
Noonan,  Jr.,  University  of  Cal- 
ifornia, Berkeley,  Walter 
Berns,  American  Enterprise 
Institute,  Cushing  Strout,  Cor- 
nell University,  Richard 
Rorty,  University  of  Virginia, 
A.E.  Dick  Howard,  University 
of  Virginia,  David  Little,  Uni- 
versity of  Virginia.  The  con- 
ference will  take  place  at  the 
University  of  Virginia. 
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Jefferson's  instructions,  in  his  own  hand,  for  his  gravestone.  University  of  Virginia. 
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ORIGINAL  THIRTEEN  STATES  URGED  TO  FORM  COMMISSIONS 


The  chairmar  of  the  Bicentennial  Commission  on  the 
United  States  Constitution  of  the  state  of  New  Hamp- 
shire and  the  Lieutenant  Governor  of  the  state  of  North 
Carolina  have  joined  in  a  resolution,  adopted  October 
17, 1984,  at  Concord,  New  Hampshire,  urging  all  of  the 
original  thirteen  coionies  to  establish  commissions  for 
the  Bicentennial  of  the  Constitution.  The  goal  of  the 
state  groups  should  be  to  carry  forward  their  individual 
programs,  to  cooperate  in  a  national  celebration  and  to 
support  the  federal  commission  established  by  P.L.  98- 
101.  The  resolution  follows: 

WHEREAS:  The  Bicentennial  of  the  formulation  of  tfie 
United  States  Constitution  occurs  on  SEPTEMBER 
17,  1987,  and 

WHEREAS:  The  celebration  of  this  National  Event  is  a 
milestone  in  the  life  of  these  UNITED  STATES,  and 


Project  87 

Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N.W. 

Washington,  D.C.  20036 
Photographs  and  camera-ready  art  of  lo- 
gos, posters,  etc.  are  welcome  and  will 
be  returned. 


WHEREAS:    Tfie  Thirteen  Original  Colonies  were  in- 
volved in  the  formulation  and  adoption  of  the  Con- 
stitution, and 

WHEREAS:    It  is  essential  that  all  freedom  loving  peo- 
ples around  the  world  recognize  that  these  United 
States  place  a  high  value  on  the  document  that  pre- 
scribes their  form  of  National  Government. 

BE  IT  HEREBY  RESOLVED  BY  THE  PARTIES  MEET- 
ING THIS  DAY,  OCTOBER  17,  1984 
FOR  THE  PURPOSE  OF  FURTHERING  SUCH  A  CELE- 
BRATION THAT: 
Every  effort  be  extended  to  encourage  the  Original 
Thirteen  Colonies  to  establish  Commissions  and  join  a 
group  effort  to  celebrate  the  Bicentennial. 

AND  FURTHER,  BE  IT  RESOLVED 
that  a  copy  of  this  Resohttion  be  forwarded  to  the  Gov- 
ernors and  tfie  Legislatives  of  all  of  the  States  but  with 
urgent  encouragement  for  immediate  action  by  tfie 
Original  Thirteen  Colonies. 
Signed  in  Concord,  New  Hampshire  October  17,  1984 

National  Council  for  the  Social  Studies 

The  National  Council  for  the  Social  Studies  Board  of 
Directors  has  adopted  a  resolution  designed  to  pro- 
mote educational  programs  in  conjunction  with  two  im- 
portant Bicentennials — the  signing  of  the  Constitution  in 
1987  and  the  ratification  of  the  Bill  of  Rights  in  1991. 

The  action  came  as  part  of  the  NCSS  annual  meeting 
which  drew  about  2,700  educators  to  Washington,  D.C., 
for  five  days  of  conferences  from  November  14-19,  1984. 

RESOLUTION  FOR  THE  BICENTENNIALS  OF  THE 
CONSTITUTION  AND  BILL  OF  RIGHTS 

Submitted  by  the  Citizenship  Committee 

WHEREAS  student  and  public  understanding  about  the 
United  States  Constitution,  Bill  of  Rights,  arid  K  -  h,v 
generally  should  be  recognized  as  a  national  ^;i^c  onal 
priority  as  the  nation  prepares  to  honor  the  Bicentenni- 
als of  these  documents; 

BE  IT  RESOLVED  that  the  National  Council  for  the  So- 
cial Studies  undertake  and  encourage  educational  pro- 
grams commemorating  the  Bicentennials  of  these  docu- 
ments; and 

BE  IT  FURTHER  RESOLVED  that  the  National  Council 
for  the  Social  Studies  calls  upon  its  members  and  their 
colleagues;  Affiliated  Councils  and  Associated  Groups;  as 
well  as  government  officials,  educational  leaders,  and 
the  public  to  commit  substantial  personal  and  institu- 
tional energies  and  resources  toward  improving  under- 
standing of  our  Constitution  and  the  Bill  of  Rights. 

For  further  information,  write  to  NCSS,  3501  Newark 
Street,  N.W.,  Washington,  D,C.  20016. 
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NORTH  CAROLINA 
ESTABLISHES 
BICENTENNIAL 
COMMISSION 

North  Carolina  has  become 
the  second  state  in  the  nation 
to  ratify  legislation  establish- 
ing a  Bicentennial  Commis- 
sion on  the  United  States 
Constitution.  The  legislation, 
which  became  effective  De- 
cember 1,  1984,  cleared  the 
North  Carolina  House  and 
Senate  on  July  7,  1984.  Pat- 
terned after  Public  Law  98- 
101,  which  established  a  fed- 
eral commission,  the  Act 
provides  for  a  21-member 
body. 

Co-chairmen  of  the  com- 
mission will  consist  of  the 


Chief  Justice  of  the  State  Su- 
preme Court,  President  Pro 
Tempore  of  the  State  Senate 
arid  Speaker  of  the  State 
House  of  Representatives. 
Each  co-chairman  is  responsi- 
ble for  appointment  of  six 
members  "from  among  indi- 
viduals who  have  demonstrat- 
ed scholarship,  a  strong  sense 
of  public  service,  expertise  in 
the  learned  professions,  and 
abilities  to  contribute  to  the 
fulfillment  of  the  duties  of 
the  Commission."  The  co- 
chairman  shall  designate  one 
of  themselves  annually  to 
preside  at  Commission  meet- 
ings. 

The  North  Carolina  legisla- 
tion also  provides  for  the  ap- 
pointment of  a  Commission 


director  and  public  staff  of 
five  persons.  No  limitation 
has  been  placed  on  the  ap- 
pointment of  staff  personnel 
paid  with  funds  from  contri- 
butions to  the  commission. 
The  North  Carolina  Act  in- 
cludes an  appropriation  of 
$300,000  for  fiscal  1985-86  to 
fund  commission  activities. 

New  Hampshire  became 
the  first  state  to  establish  a 
Commission  in  1981. 

KNOXVILLE,  TENNES- 
SEE, ESTABLISHES 
COMMISSION  FOR  THE 
BICENTENNIAL 

Knoxville,  Tennessee,  has 
established  a  Bicentennial 
Commission  for  the  Knox- 


ville-Knox  County  metropoli- 
tan region  of  300,000  people 
to  plan  and  oversee  a  pro- 
gram of  activities  appropriate 
to  the  commemoration  of  the 
Bicentennial  of  the  Constitu- 
tion. The  commission  is  com- 
posed of  ten  persons,  five 
chosen  by  the  Mayor  of 
Knoxville  and  five  by  the  Ex- 
ecutive of  Knox  County;  Pro- 
fessor Milton  M.  Klein,  De- 
partment of  History, 
University  of  Tennessee, 
Knoxville,  is  the  Chairman. 
The  commission  would  wel- 
come an  exchange  of  ideas 
with  comparable  local  com- 
missions on  the  organization 
of  Bicentennial  programs. 


PUBLICATIONS 


OAH  MAGAZINE  OF  HISTORY 

A  New  Publication  for,  byy  and  about  Secondary 
School  Teacheis 

As  part  of  its  commitment  to  quality  education  in 
America,  the  Organization  of  American  Historians  is 
pleased  to  announce  that  the  first  issue  of  the  OAH 
Magazine  of  History  will  be  available  in  April  1985.  De- 
signod  specifically  for  and  according  to  the  recommen- 
dations of  secondary  school  teachers  of  American  his- 
tory and  social  studies  and  supported  in  part  by  funds 
fiom  the  Rockefeller  Foundation,  the  Magazine  will  in- 
clude concise  feature  articles  of  practical  value  in  the 
classroom;  lesson  plans;  annotated  bibliographies;  repro- 
ducible documents;  transparency  masters;  media  reviews 
and  suggestions;  regular  columns  edited  or  written  by 
secondary  school  teachers  (including  columns  by  middle 
and  high  school  students);  reviews  of  social  science  de- 
gree programs;  and  news  and  notices  of  interest  to  edu- 
cators and  students  alike. 

The  OAH  Magazine  of  History  will  measure  8.5  by  11 
inches,  and  pages  will  be  perforated  and  drilled  to  fit  a 
standard  three-ring  binder  for  easy  storage.  Issues  will 
be  topical,  in  part,  and  correspond  chronologically  to  the 
cunricular  needs  of  the  classroom.  The  April  1985  issue 
will  focus  on  the  1960s  and  include  articles  on  historiog- 
raphy, the  second  women's  movement,  and  John  F.  Ken- 
nedy and  the  Nuclear  Test  Ban  Treaty.  The  pilot  issue  of 
the  OAH  Magazine  will  also  include  an  article  by  Bobby 
Knight,  coach  of  the  1984  Olympic  basketball  team,  on 
the  condition  of  American  education,  and  a  piece  on 


Project  '87.  (Future  issues  will  include  regular  updates 
on  the  Bicentennial  of  the  Constitution.) 

Six  issues  of  volume  1  of  the  OAH  Magazine  of  His- 
tory will  be  available  for  our  regular  4-issue  price  of  $12 
for  individuals,  $25  for  institutions,  or  $10  each  for  mul- 
tiple subscriptions  (minimum  of  3).  For  a  subscription 
form  or  more  information,  contact  Kathryn  Caras,  Edi- 
tor, OAH  Magazine  of  History,  112  North  Bryan,  Bloom- 
ington,  IN  47401  or  call  (812)  335-7311. 

PUBLIUS:  THE  JOURNAL  OF  FEDERALISM 

Publius:  The  Journal  of  Federalism  invites  manu- 
script submissions  for  a  special  issue  to  be  published  in 
1987  on  State  Constitutional  Law. 

This  issue  will  examine  such  matters  as  (1)  the  devel- 
opment and  modification  of  state  constitutions  over 
time;  (2)  patterns  of  influence  among  states  in  the  devel- 
opment of  state  constitutional  law;  (3)  the  influence  of 
factors  at  the  federal  level,  especially  federal  constitu- 
tional interpretation,  on  state  constitutional  law;  (4) 
comparative  analyses  of  how  constitutional  problems 
common  to  the  various  states  have  been  resolved;  (5) 
comparative  analyses  of  how  the  states  and  federal  gov- 
ernment have  resolved  similar  constitutional  problems; 
(6)  legal  issues  involving  the  autonomy  of  state  const  it  .: 
tional  interpretation,  especially  in  the  area  of  individual 
liberties;  and  (7)  the  interplay  between  state  politics  and 
state  constitutional  law.  Proposals  on  topics  other  than 
those  listed  above  will  also  be  considered. 

Proposals  for  articles  (3  copies)  should  be  sent  by  No- 
vember 15,  1985  to:  Dr.  G.  Alan  Tarr,  Department  of  Po- 
litical Science,  Rutgers  University,  Camden,  NJ  08102. 
Manuscripts  (4  copies)  will  be  due  to  Professor  Tarr  by 
September  15,  1986. 
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THE  NEW  DEAL  LEGACY  AND  THE  CONSTI- 
TUTION: A  HALF  CENTURY  RETROSPECT 

The  New  Deal  Legacy  and  the  Constitution:  A  Half- 
Century  Retrospect  has  been  published  by  the  Boalt  Hall 
School  of  Law,  University  of  California,  Berkeley.  Includ- 
ed are  essays  by  Harry  N.  Scheiber  of  Berkeley,  Law- 
rence Friedman  of  Stanford,  Robert  Dallek  of  UCLA,  and 
Malcolm  Feeley  of  Berkeley.  A  panel  discussion  of  judi- 
cial activism,  with  contributions  by  Martin  Shapiro, 
Judge  Robert  Peckham,  and  others  also  appears  in  this 
43-page  paperbound  publication. 

Among  the  topics  of  essays  are  "From  the  New  Deal 
to  the  New  Federalism,"  by  Prof.  Scheiber,  an  analysis  of 
federalism  and  legal  change  since  1933;  and  a  comple- 
mentary essay  by  Prof.  Friedman,  "The  Welfare  and  Reg- 


ulatory State  Since  the  New  Deal."  Prof.  Feeley's  contri- 
bution is  on  "Judicial  Activism  Since  1933,"  and  Prof. 
Dallek  writes  on  "The  Presidency  from  Roosevelt  to 
Reagan." 

The  publication  results  from  a  conference  held  at 
Boalt  Hall  on  the  occasion  of  the  half-century  anniversa- 
ry of  the  New  Deal's  commencement.  Boalt  Hall  School 
of  Law's  Earl  Warren  Legal  Institute  and  the  California 
Council  for  the  Humanities  sponsored  the  conference 
and  the  publication.  Under  the  Council's  grant,  the  con- 
ference involved  a  large  number  of  high-school  teachers 
as  well  as  the  general  public. 

77m?  New  Deal  Legacy  is  available  for  $3.95,  including 
handling  and  postage,  on  payment  to  the  following  ad- 
dress: Earl  Warren  Legal  Institute,  Boalt  Hall,  University 
of  California,  Berkeley,  CA  94720. 


THE  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 
SPECIAL  INITIATIVE  FOR  THE 
BICENTENNIAL  OF  THE  UNITED 
STATES  CONSTITUTION 

NEH  Grants  Awarded  August, 1984 


American  Historical  Associa- 
tion— Project  '87 
1527  New  Hampshire  Avenue, 
N.W. 

Washington,  D.C.  20036 
Project  Director:  Jamil 
Zainaldin 

Project:  Supplement  to  The 
Records  of  the  Federal  Con- 
vention by  Max  Farrand. 
Award:  $48,566 
The  National  Endowment 
for  the  Humanities  grant 
will  provide  research  as- 
sistance to  collect  docu- 
ments for  a  supplement  to 
the  original  Farrand  vol- 
umes; the  research  will  be 
conducted  by  Leonard  Rap- 
port. Mr.  Rapport,  an  archi- 
vist with  more  than  three 
decades'  experience  at  the 
National  Archives,  has  also 
served  as  the      ^ciate  edi- 
tor for  the  Documentary 
History  of  the  Ratification 


of  the  Constitution  and  the 
Bill  of  Rights.  James  Hut- 
son,  the  chief  of  the  manu- 
script division  of  the  Li- 
brary of  Congress,  will  edit 
the  new  volume;  publica- 
tion is  anticipated  in  1987. 
The  supplement  will  be 
printed  by  Yale  University 
Press,  which  published  the 
original  Farrand  set.  Yale 
also  plans  to  reissue  the 
original  set,  which  is  now 
out  of  print. 


Center  for  the  Study  of  the 

Constitution 

Carlisle,  PA 

Project  Director:  Richard 
Stevens 

Project:  Lecture  series  on 
constitutional  law  to  be  of- 
fered in  1986. 
Award:  $86,359 
The  Center  will  prepare  a 
series  of  lectures  through- 
out the  United  States  that 
will  reconstruct  the  dia- 
logue of  the  ratification 
process.  The  program  will 
emphasize  that  the  prob- 
lems and  prospects  of  pop- 
ular government  that 
prompted  the  Federal  Con- 
vention to  craft  the  Consti- 
tution are  still  very  much  a 
part  of  the  politics  of  the 
American  republic.  Speak- 
ers will  discuss  the  theoret- 
ical foundation  on  which 
the  Constitution  is  based, 
and  the  realistic  appraisal 
of  the  permanent  problems 
of  human  nature  that  moti- 
vated the  founders.  The 
lectures  will  be  videotaped 
for  classroom  use;  Cr . 
and  abridged  version  will 
be  distributed  to  newspa- 
pers through  Public  Re- 
search, Syndicated.  The  lec- 
tures, with  related 
materials,  will  also  be  pub- 
lished as  a  resource  book 
for  teachers. 


Duke  University 
Office  of  Continuing  Educa- 
tion 

Durham,  NC  27708 
Project  Director:  Judith  G. 
Ruderman 

Project:  Community  forums 

in  North  Carolina 

Award:  $200,000 

Community  forums  ad- 
dressing constitutional  is- 
sues will  be  organized  at 
county  libraries  and  state 
historical  sites  one  evening 
each  week  for  seven 
weeks.  The  forums  will  at- 
tempt to  recreate  the  ambi- 
ence and  debates  in  North 
Carolina  in  1787-1790  and 
will  focus  on  the  following 
topics:  the  1787  convention; 
the  ratification  debate  over 
the  Constitution  in  North 
Carolina;  the  nature  of  rep- 
resentation; lawyers  and 
judicial  review  in  the  re- 
public; women  as  citizens; 
the  status  of  blacks  in  the 
new  nation;  consensus  on 
the  Constitution.  To  sup- 
port these  dialogues  be- 
tween scholars  and  local 
citizens,  the  project  will  de- 
velop a  sourcebook  of  orig- 
inal materials,  including 
records  of  the  ratification 
debate,  newspaper  editori- 
als, letters,  legislative  peti- 
tions and  other  items. 
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American  Historical  Associa- 
tion—Project '87 
1527  New  Hampshire  Avenue, 
N.W. 

Washington,  D.C.  20036 
Project  Directors:  Sheilah 
Mann,  Adele  Seefif 
Project:  Television-assisted 
distant-learner  college  course 
on  the  history  of  Ute  Consti- 
tution 

Award:  $130,000 

Project  '87,  the  Internation- 
al University  Consortium 
and  the  Maryland  Center 
for  Public  Broadcasting  are 
collaborating  to  create  a 
three-credit  course  on  the 
history  of  the  Constitution 
to  be  used  by  colleges  and 
universities  for  off-campus 
students.  A  course  team  of 
scholars  chaired  by  Her- 
man Belz,  University  of 
Maryland,  will  develop  the 
print  materials  and  advise 
on  the  production  of  eight 
half-hour  television  pro- 
grams which  will  highlight 
aspects  of  the  Constitu- 
tion's development.  The 
NEH  grant  will  support  the 
development  of  the  course 
and  the  production  of  two 
of  the  eight  television  pro- 
grams. 


University  of  Dallas 
Politics  Department 
Irving,  Texas  75061 
Project  Director:  Thomas 
West 

Project:  Lecture  and  publica- 
tion program  on  "Constitu- 
tionalism in  America11 
Award:  $483,113 
The  University  of  Dallas 
will  conduct  a  three-year 
program  of  scholarly  re- 
search and  public  educa- 
tion which  aims  at  a  wide 
public  audience  in  the  Dal- 
las-Fort Worth  area  and  a 
national  audience  of  schol- 
ars. The  funds  will  support 
three  Bicentennial  lectures, 
three  conferences,  225  pub- 
lic speaking  engagements, 
30  study  groups,  12  teacher 
in-service  sessions,  three 
monographs,  three  bibliog- 
raphies, three  sets  of  con- 
ference notes  and  three 
books.  The  objective  of  the 
program  is  to  awaken  re- 
flection on  what  it  means 
to  live  under  a  constitution, 
on  the  concept  of  human 
life  evident  in  the  very 
terms  of  the  U.S.  Constitu- 
tion, and  on  the  obstacles 
to  the  success  of  constitu- 
tional government. 


Columbia  University 
Center  for  the  Study  of  Hu- 
man Rights 
New  York,  NY  10027 
Project  Director:  Louis 
Henkin 

Project:  Studies  and  public 
programs  on  trie  influence  of 
the  United  States  Constitu- 
tion abroad 
Award:  $152,178 
The  Center  plans  16  studies 
to  focus  on  the  United 
States  system  and  the  de- 
grees of  its  influence  over- 


seas, examining  both  text 
and  practice,  values  and  so- 
cial forces.  The  studies, 
which  an  international  ad- 
visory board  will  help  di- 
rect, will  particularly  em- 
phasize constitutional 
rights.  Public  programs  in 
New  York,  Los  Angeles  and 
Dallas  will  provide  an  op- 
portunity to  discuss  the 
findings  before  publication. 
The  studies  themselves  will 
be  published  in  1986. 


gary  Mcdowell  heads  bicentennial 

OFFICE 

In  December,  1984,  Gary  L.  McDowell  replaced  Edward 
lj.  Erler  as  the  director  of  the  NEH  Bicentennial  Office. 
Dr.  McDowell,  a  political  scientist,  comes  to  the  Endow- 
ment from  Tulane  University.  He  was  also  the  co-direc- 
tor of  the  Center  for  the  Study  of  the  Constitution  in 
Carlisle,  Pa.,  and  a  member  of  the  legal  advisory  board 
of  the  National  Legal  Center  for  the  Public  Interest.  In 
1981-82,  he  was  a  fellow  in  law  and  political  science  at 
Harvard  Law  School.  Dr.  McDowell  is  the  author  of 
Curbing  the  Courts:  The  Constitution  and  the  Limits  of 
Judicial  Power  (Louisiana  State  University  Press,  forth- 
coming) and  Equity  and  the  Constitution:  The  Supreme 
Court,  Equitable  Relief  and  Public  Policy  (Chicago  Uni- 
versity Press,  1982). 


Network  of  Scholars: 
Supplement 


The  initial  network  listing  of  scholars  interested  in  Bi- 
centennial programs  appeared  in  the  Fall,  1984,  issue  of 
this  Constitution)  a  supplement  followed  in  Winter, 
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The  Declaration  of  Independence  represents  the 
most  important  public  paper  ever  produced  in 
the  United  States.  Besides  being  the  birth  cer- 
tificate of  the  nation,  it  remains  the  best  and  most 
succinct  Statement  of  America's  constitutional 
ideals.  Within  the  context  of  our  country's  history, 
the  document  articulated  those  constitutional  val- 
ues which  had  relevance  for  all  mankind.  Constitu- 
tion-makers throughout  the  world  referred  to  the 
document  in  precisely  such  terms  during  the  past 
two  hundred  years.  For  these  reasons,  the  Declara- 
tion deserves  to  be  ranked  among  the  major  mile- 
stones in  the  history  of  Western  constitutional- 
ism—if constitutionalism  is  defined  as  the  ideal  of 
a  fundamental  law  above  and  outside  of  the  struc- 
ture of  government. 

Many  historians,  political  scientists,  and  legal 
scholars,  however,  refuse  to  consider  the  Declara- 
tion as  a  constitutional  document.  It  is,  they  hold, 
a  document  designed  to  persuade,  proclaiming 
rights  and  different  from  a  constitution  creating  a 
government  and  granting  rights.  In  their  eyes  it 
lacks  the  force  of  a  legal  instrument  normally  asso- 
ciated with  a  written  constitution.  Four  arguments 
may  be  advanced  for  including  the  Declaration 


among  America's  msyor  constitutional  documents. 

First,  American  constitutionalism  abroad  is  iden- 
tified more  with  the  Declaration  than  with  any  oth- 
er single  document.  The  Declaration,  to  be  sure, 
had  almost  no  influence  overseas  immediately  af- 
ter the  Revolution,  and  Europeans  scarcely  men- 
tioned it.  But  in  subsequent  years,  its  preamble  ex- 
ercised a  powerful  impact.  People  throughout  the 
world  came  to  consider  it  one  of  the  great  charters 
of  human  freedom.  "During  the  nineteenth  centu- 
ry," wrote  the  historian  Carl  Becker,  '  it  was  ac- 
cepted by  radical  and  revolutionary  parties  in  ev- 
ery European  country,  in  South  America  and  in  the 
United  States  as  a  classic  and  semi-sacred  formula- 
tion of  the  fundamental  democratic  doctrines  that 
governments  'derive  their  just  Powers  from  the 
consent  of  the  governed/  and  that  'when  any  form 
of  Government  becomes  . . .  destructive  of  the  nat- 
ural rights  of  man  it  is  the  Right  of  the  People  to 
alter  or  to  abolish  it.' " 

In  the  twentieth  century,  the  Declaration  still 
speaks  forcefully  to  many  peoples  with  a  different 
heritage  and  history  who  seek  to  uphold  human 
rights.  The  document  has  had  a  greater  influence 
abroad  than  the  Constitution  itself.  It  embodies  the 
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spirit  of  American  constitutionalism  rather  than 
the  letter  of  the  law  and  consequently  has  affected 
more  people.  When  constitution-makers  abroad 
wish  to  articulate  three  ideals— that  all  men  are 
"created  equal"  that  they  have  an  equal  right  to 
life,  liberty,  and  the  pursuit  of  happiness,  and  that 
government  should  be  based  on  the  consent  of  the 
governed— framers  turn  to  the  eloquent  phrases  of 
the  Declaration. 

Second,  the  Declaration  qualifies  as  a  constitu- 
tional document  because  of  the  way  it  employs  the 
concept  of  the  social  contract.  To  many  Amer'cans 
of  1776,  the  Declaration  represented  the  precise 
moment  in  time  when  the  tie,  or  social  contract, 
between  Great  Britain  and  the  thirteen  colonial 
governments  was  cut.  Since  the  British  constitu- 
tion supposedly  had  been  subverted  by  the  King, 
the  original  contract  between  the  monarch  <md  the 
American  people  was  no  longer  consider*-  :  bind- 
ing. The  colonists,  according  to  this  the'  /vere 
thereby  released  from  their  allegiance  t  j.orge 
HI.  The  Declaration,  in  other  words,  represented  a 
deliberate  attempt  to  put  into  practice  in  a  literal 
way  the  severing  of  the  contract  between  the  ruler 
and  ruled. 

The  Declaration,  more  importantly,  was  used 
also  to  provide  the  constitutional  basis  for  creating 
new  social  contracts  in  the  form  of  state  govern- 
ments. The  state  constitutions  written  in  1776  were 
perceived  by  American  patriots  as  social  contracts 
allowing  legitimate  governments  to  be  established 
on  the  basis  of  the  constituent  power  of  the  peo- 
ple. America's  founding  fathers,  in  other  words, 
felt  compelled  to  fall  back  upon  a  kind  of  conve- 
nient fiction— the  contract  theory— to  provide  an 
authorization  for  erecting  new  state  governments. 

Third,  the  principles  of  the  Declaration  were  in- 
corporated into  a  number  of  the  first  state  consti- 
tutions. The  spirit  as  well  as  many  actual  phrases 
were  written  into  the  preambles  of  eight  of  these 
constitutions.  In  the  case  of  New  York,  the  connec- 
tion was  more  pronounced:  the  entire  Declaration 
was  included  in  the  first  constitution  of  that  state. 

Finally,  the  Declaration  can  be  considered  a  con- 
stitutional document  because  it  has  been  cited  as 
such  in  decisions  of  the  Supreme  Court.  In  one  of 
the  Slaughter-House  Cases,  Justice  Stephen  Field 
in  1884  wrote  in  glowing  terms  of  the  right  of 
butchers  in  New  Orleans  to  slaughter  their  cattle 
as  they  pleased  and  their  right  to  pursue  any  law- 
ful business  or  avocation  they  desired.  "These  in- 
herent rights  have  never  been  more  happily  ex- 


pressed than  in  the  Declaration  of  Independence, 
that  evangel  of  liberty  to  the  people,"  Field  de- 
clared. Almost  eighty  years  later,  in  1963,  Justice 
Potter  Stewart  in  Gray  v.  Sanders  cited  the  Decla- 
ration to  base  the  concept  of  political  equality  on 
historical  grounds.  "The  conception  of  political 
equality,"  Justice  Stewart  argued,  "from  the  Decla- 
ration of  Independence,  to  Lincoln's  Gettysburg 
Address,  to  the  Fifteenth,  Seventeenth,  and  Nine- 
teenth Amendments  can  mean  only  one  thing— one 
person  one  vote." 

The  place  of  the  Declaration  in  world  history 
has  far  transcended  the  circumstances  of  its  birth. 
Its  immediate  purpose  was  to  provide  the  patriots 
with  an  effective  justification  for  the  war  against 
Britain.  In  1776  the  Declaration  was  a  propaganda 
document  based  upon  the  national  needs  of  the 
new  nation  and  addressed  to  a  "candid  world"  to 
gain  its  support.  But  the  founding  fathers  built  bet- 
ter than  they  knew.  What  was  a  nationalist  mani- 
festo listing  grievances  against  King  George  III  be- 
came recognized  over  time  as  a  constitutional 
document  of  global  significance.  The  famous  pre- 
amble came  into  its  own  as  a  ringing  affirmation  of 
human  rights.  People  world-wide  insisted  increas- 
ingly that  government  be  based  upon  the  concept 
of  the  consent  of  the  governed  and  that  it  guaran- 
tee such  fundamental  rights  as  life,  liberty,  and  the 
pursuit  of  happiness.  Unless  a  government  was 
based  on  this  concept  and  provided  such  guaran- 
tees, they  felt,  it  had  no  right  to  exist.  The  Declara- 
tion became  in  this  way  a  model  by  which  to  mea- 
sure constitutional  government  based  upon  the 
principles  of  popular  consent  and  fundamental 
rights.  Thus  colonial  peoples  struggling  for  inde- 
pendence and  seeking  to  set  up  governments  along 
republican  lines  in  the  twentieth  century  came  to 
consider  the  Declaration  as  one  of  the  world's 
foundation  documents  of  constitutional  govern- 
ment. 

Suggested  additional  reading: 

Carl  J.  Friedrich,  Impact  of  American  Constitutionalism 
Abroad  (1967). 

Richard  B.  Morris,  Emerging  Nations  and  the  American  Revo- 
lution (1970). 

Robert  R.  Palmer,  Age  of  Democratic  Revolution  (2  vols.,  1959- 
60). 

George  Athan  Billias  is  Jacob  and  Frances  Hiatt  Profes- 
sor of  History  at  Clark  University.  He  is  working  on  a 
book  entitled  Heard  Round  the  World:  American  Constitu- 
tionalism Abroad 
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The  Declaration  of  Independence,  continued  f mm  inside  cover 


Government.  The  History  of  the  present  King  of  Great-Britain  it  a 
History  of  repeated  Injuries  and  Usurpations,  all  having  in  direct  Object 
the  Establishment  of  an  absolute  Tyranny  over  these  States.  To  prove 
this,  let  Facts  be  submitted  to  a  candid  World. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  necessary 
for  the  public  Good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and  press- 
ing Importance,  unless  suspended  in  their  Operation  till  his  Assent 
should  be  obtained;  and  when  so  suspended,  he  has  utterly  neglected  to 
attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  Accommodation  of  large 
Districts  of  People,  unless  those  People  would  relinquish  the  Right  of 
Representation  in  the  Legislature,  a  Right  Inestimable  to  them,  and 
formidable  to  Tyrants  only. 

He  has  called  together  Legislative  Bodies  at  Places  unusual,  uncom- 
fortable, and  distant  from  the  Depository  of  their  public  Records,  for  the 
sole  Purpose  of  fatiguing  them  into  Compliance  with  his  Measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing  with 
manly  Firmness  his  Invasions  on  the  Rights  of  the  People. 

He  has  refused  for  a  long  Time,  after  such  Dissolutions,  to  cause  others 
to  be  elected;  whereby  the  Legislative  Powers,  incapable  of  Annihilation, 
have  returned  to  the  People  at  large  for  their  exercise;  the  State  remain- 
ing in  the  mean  time  exposed  to  all  the  Dangers  of  Invasion  from  without, 
and  Convulsions  within. 

He  has  endeavoured  to  prevent  the  Population  of  these  States;  for 
that  Purpose  obstructing  the  Laws  for  Naturalization  of  Foreigners; 
refusing  to  pass  others  to  encourage  their  Migrations  hither,  and  raising 
the  Conditions  of  new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his  Assent 
to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  Tenure  of 
their  Offices,  and  the  Amount  and  Payment  of  their  Salaries. 

He  has  erected  a  Multitude  of  new  Offices,  and  sent  hither  Swarms  of 
Officers  to  harrass  our  People,  and  eat  out  their  Substance. 

He  has  kept  among  us,  in  Times  of  Peace,  Standing  Armies,  without 
the  consent  of  our  Legislatures. 

He  has  affected  to  render  the  Military  independent  of  and  superior 
to  the  Civil  Power. 
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He  has  combined  with  others  to  subjedt  us  to  a  Jurisdiction  foreign  to 
our  Constitution,  and  unacknowledged  by  our  Laws;  giving  his  Assent 
to  their  Adts  of  pretended  Legislation: 

For  quartering  large  Bodies  of  Armed  Troops  among  us;. 

For  protecting  them,  by  a  mock  Trial,  from  Punishment  for  any  Mur- 
ders which  they  should  commit  on  the  Inhabitants  of  these  States: 

For  cutting  off  our  Trade  with  all  Parts  of  the  World: 

For  imposing  Taxes  on  us  without  our  Consent: 

For  depriving  us,  in  many  Cases,  of  the  Benefits  of  Trial  by  Jury: 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  Offences: 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbouring 
Province,  establishing  therein  an  arbitrary  Government,  and  enlarging 
its  Boundaries,  so  as  to  render  it  at  once  an  Example  and  fit  Instrument 
for  introducing  the  same  absolute  Rule  into  these  Colonies: 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws, 
and  altering  fundamentally  the  Forms  of  our  Governments: 

For  suspending  our  own  Legislatures,  and  declaring  themselves  in- 
vested with  Power  to  legislate  for  us  in  all  Cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Pro- 
tection and  waging  War  against  us. 

He  has  plundered  our  Seas,  ravaged  our  Coasts,  burnt  our  Towns,  and 
destroyed  the  Lives  of  our  People. 

He  is,  at  this  Time,  transporting  large  Armies  of  foreign  Mercenaries 
to  compleat  the  Works  of  Death,  Desolation,  and  Tyranny,  already 
begun  with  circumstances  of  Cruelty  and  Perfidy,  scarcely  paralleled  in 
the  most  barbarous  Ages,  and  totally  unworthy  the  Head  of  a  civilized 
Nation. 

He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high  Seas 
to  bear  Arms  against  their  Country,  to  become  the  Executioners  of  their 
Friends  and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  Insurrections  amongst  us,  and  has  endeav- 
oured to  bring  on  the  Inhabitants  of  our  Frontiers,  the  merciless  Indian 
Savages,  whose  known  Rule  of  Warfare,  is  an  undistinguished  Destruc- 
tion, of  all  Ages,  Sexes  and  Conditions. 

In  every  stage  of  these  Oppressions  we  have  Petitioned  for  Redress  in 
the  most  humbleTerms :  Our  repeated  Petitions  have  been  answered  only 
by  repeated  Injury.  A  Prince,  whose  Character  is  thus  marked  by  every 
aA  which  may  define  a  Tyrant,  is  unfit  to  be  the  Ruler  of  a  free  People. 
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Nor  have  wc  been  wanting  in  Attentions  to  our  British  Brethren. 
We  have  warned  them  from  Time  to  Time  of  Attempts  by  their  Legis- 
lature to  extend  an  unwarrantable  Jurisdiction  over  us.  We  have  re- 
minded them  of  the  Circumstances  of  our  Emigration  and  Settlement 
here.  We  have  appealed  to  their  native  Justice  and  Magnanimity,  and 
we  have  objured  them  by  the  Ties  of  our  common  Kindred  to  disavow 
these  Usurpations,  which,  would  inevitably  interrupt  our  Connexions 
and  Correspondence.  They  too  have  been  deaf  to  the  Voice  of  Justice 
and  of  Consanguinity.  We  must,  therefore,  acquiesce  in  the  Necessity, 
which  denounces  our  Separation,  and  hold  them,  as  we  hold  the  rest  of 
Mankind,  Enemies  in  War,  in  Peace,  Friends. 

We,  therefore,  the  Representatives  of  the  UNITED  S  TAT  E  S 
OF  AMERICA,  in  General  Congress,  Assembled, 
appealing  to  the  Supreme  Judge  of  the  World  for  the  Reftitude  of  our 
Intentions,  do,  in  the  Name,  and  by  Authority  of  the  good  People  of 
these  Colonies,  solemnly  Publish  and  Declare,  That  these  United  Colo- 
nies are,  and  of  Right  ought  to  be,  Free  and  Independent 
State  s;  that  they  are  absolved  from  all  Allegiance  to  the  British 
Crown,  and  that  all  political  Connection  between  them  and  the  State 
of  Great-Britain,  is  and  ought  to  be  totally  dissolved;  and  that  as 
Free  and  Independent  States,  they  have  full  Power  to 
levy  War,  conclude  Peace,  contra  A  Alliances,  establish  Commerce,  and 
to  do  all  other  Ads  and  Things  which  Independent  States 
may  of  right  do.  And  for  the  support  of  this  Declaration,  with  a  firm 
Reliance  on  the  Protedtion  of  divine  Providence,  we  mutually  pledge 
to  each  other  our  Lives,  our  Fortunes,  and  our  sacred  Honor. 


Signed  by  Order  and  in  Behalf  of  the  Congress, 


JOHN  HANCOCK,  President. 


Attest. 

CHARLES  THOMSON,  Secretary. 


Philadelphia:  ?&irtsd  bt  John  Dvnu?. 
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SIGNERS  OF  THE  DECLARATION  OF  INDEPENDENCE 

According  to  the  Authenticated  List  Printed  by 
Order  of  Congress  of  January  18, 1777* 


John  Hancock. 


New-Hampshire. 


Massachusetts- 
Bay. 


^  Jonah  Barflett, 
<  Wm'  Whipple, 
'  Matthew  ?hcvxtoru\ 

s  Samlm  Adams, 
\  John  Adams, 
sRob*'  Treat  Paint, 
Elbridge  Gerry. 


Rhode-Island  and  <  Step,  Hopkins, 
Providence,  &c.  IjFiUiam  EUery. 


Connecticut. 


New-York. 


New-Jersey. 


Pennsylvania. 


/•  Roger  Sherman, 
\Samu  Huntington, 
{  W"- Williams, 
^Oliver  Wolcott. 

Phil.  Livingston, 
Fran9'  Lewis, 
Lewis  Morris. 

Rich*-  Stockton, 
Jno.  Witherspoont 
Fra9'  Hopkinson, 
John  Hart, 
Abra.  Clark. 

{Rob1'  Morris, 
Benjamin  Rush, 
Benja.  Franklin, 
John  Morton, 
Geo.  Clymer, 
Ja9-  Smith, 
Geo.  Taylor, 
James  Wilson, 
Geo.  Ross. 


Delaware. 


Maryland. 


Virginia. 


North-Carolina. 


South-Carolina. 


Georgia. 


(Casar  Rodney, 
iGeo.  Read, 
{?ho  M:KeanJ)t 

Samuel  Chase, 
Jfm.  paC(h 

Tho'-  Stone, 
Charles  Carroll,  of  Car- 
rollton. 

.George  Wythe, 
\  Richard  Henry  Lee, 
Jeferson, 
Harrison, 
:.'*-.<■■  -*~hon,jT' 
\Frzncis  Lightfoot  Lee, 
Carter  Braxton. 

-Wm'  Hooper, 
\  Joseph  Hewes, 
John  Penn. 

(Edward  Ruiledge, 
Vtho9'  Heyward,  junr- 
Jfhomas  Lynch,  junT' 
*  Arthur  Middleton. 

^  Button  Gwinnett, 
<  Lyman  Hall, 
\Geo.  Walton. 


*  Braces,  spelling,  and  abbreviation  of  names  conform  to  original  printed  list. 

t  Matthew  Thornton's  name  was#  signed  on  the  engrossed  cop/  following  the  Connect- 
icut Members^  but  was  transferred  in  the  printed  cop/  to  its  proper  place  with  the  other 
New  Hampshire  Members. 

t  Thomas  McKean's  name  was  not  included  in  the  list  of  signers  printed  by  order  of 
Congress  on  January  18,  i777»  **  be  did  not  sign  the  engrossed  cop/  until  some  time 
thereafter,  probably  in  1781. 
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Notes  Regarding  the  Signing  of  the  Declaration 


The  only  names  on  the  first  printed  copy  of  the  Declaration  of  Independence,  which  is  attached  to  the  original  manuscript 
Journals  of  Congress  as  a  part  of  the  official  record  of  the  proceedings  on  July  4, 1776,  are  printed  thereon  as  follows: 

"Signed  by  Order  and  in  Behalf  of  the  Congress,  John  Hancock,  President.  Attest,  Charles  Thomson,  Secretary." 

The  manuscript  Journal  of  July  4,  1776,  does  not  contain  any  other  statement  in  regard  to  signing  the  Declaration  at  that  time 
or  the  names  of  the  Members  present  and  agreeing  to  its  adoption.  Copies  of  the  Declaration  sent  to  the  State  assemblies  and 
to  General  Washington  for  proclamation,  by  order  of  Congress,  likewise  had  printed  thereon  an  authentication  only  by  Hancock 
and  Thomson.  Their  names  likewise  are  signed  to  the  first  publication  of  the  Declaration,  on  July  6,  1776,  in  the  Pennsylvania 
Evening  Post  of  Philadelphia  which  did  not  include  any  other  signatures. 

On  July  19,  1776,  Congress  adopted  the  following  resolution: 

"Resolved,  That  the  Declaration  passed  on  the  4th,  be  fairly  engrossed  on  parchment  with  the  title  and  stile  of  The  unani- 
mous Declaration  of  the  thirteen  united  States  of  America'  and  that  the  same,  when  engrossed,  be  signed  by  evory  member  of 
Congress." 

The  Journal  of  August  2,  1776,  further  records, 

"The  declaration  of  independence  being  engrossed  and  compared  at  the  table  was  signed  by  the  members." 

The  subsequently  printed  Journals  have  inserted  in  the  proceedings  for  July  4,  1776,  the  text  of  the  Declaration  as  engrossed 
on  August  2, 1776,  and  the  names  of  the  signers  of  the  parchment  copy  which  is  on  display  in  the  exhibition  hall  of  the  National 
Archives.  The  Journals  for  1776,  printed  in  1777  and  1800,  list  65  of  the  56  signers,  the  name  of  Thomas  McKean  of  Delaware 
not  being  included,  as  he  had  not  up  to  that  time  signed  the  engrossed  Declaration.  McKean  voted  for  the  resolution  of  indepen- 
dence, but  was  with  Washington's  Army  when  the  Declaration  was  engrossed  and  was  not  a  Member  of  Congress  from  Decem- 
ber 1776  to  January  30,  1778. 

As  a  matter  of  fact,  a  number  of  the  Members  who  later  signed  the  Declaration  were  not  present  in  Congress  when  it  was 
adopted  on  July  4  or  when  it  was  engrossed  on  August  2.  Several  who  were  Members  on  July  4  did  not  sign  the  engrossed  Dec- 
laration. Michael,  in  his  "Story  of  the  Declaration  of  Independence"  published  by  the  State  Department,  states,  "It  is  quite  cer- 
tain that  George  Wythe  signed  about  August  27;  Richard  Henry  Lee,  Elbridge  Gerry,  and  Oliver  Wolcott  in  September;  Thornton 
in  November;  and  Colonel  McKean  says  he  did  not  sign  until  1781." 

Thornton  was  not  appointed  by  New  Hampshire  until  September  12, 1776,  and  first  attended  Congress  on  November  4,  1776. 

Five  other  signers  of  the  engrossed  Declaration— Benjamin  Rush,  George  Clymer,  James  Smith,  George  Taylor,  and  George 
Ross  of  Pennsylvania— were  not  appointed  to  Congress  until  July  20,  1776,  when  they  succeeded  three  Pennsylvania  Members 
who  were  in  Congress  on  July  4  but  did  not  support  the  Declaration. 

Robert  Morris  of  Pennsylvania,  William  Williams  of  Connecticut,  and  Samuel  Chase  of  Maryland  were  absent  on  July  4,  but 
signed  the  engrossed  Declaration  on  August  2.  Oliver  Wolcott  of  Connecticut,  and  George  Wythe  and  Richard  Henry  Lee  of  Vir- 
ginia were  absent  on  July  4  and  August  2.  Elbridge  Gerry  of  Massachusetts  was  also  absent  on  August  2,  and  likewise  signed  on 
return  to  Congress. 

Charles  Carroll  of  Carrollton  was  appointed  a  Delegate  by  Maryland  on  July  4, 1776,  presented  his  credentials  on  July  18,  and 
signed  the  engrossed  copy  of  the  Declaration  on  August  2.  Three  Maryland  Members  who  were  reappointed  on  July  4  did  not 
sign. 

The  New  York  State  convention  did  not  authorize  its  Delegates  to  approve  the  Declaration  until  July  9,  and  Congress  was  so 
notified  on  July  15.  Four  of  the  New  York  Members  who  refrained  from  voting  for  lack  of  authority  on  July  4  signed  the  en- 
grossed Declaration  on  August  2. 

The  Journal  for  January  18, 1777,  contains  the  following  entry: 

"Ordered,  That  an  authenticated  copy  of  the  Declaration  of  Independency,  with  the  names  of  the  members  of  Congress  sub- 
scribing the  same,  be  sent  to  each  of  the  United  States,  and  that  they  be  desired  to  have  the  same  put  upon  record." 

Accordingly,  authenticated  copies  of  the  Declaration  with  the  names  of  subscribing  members  and  the  order  of  Congress 
signed  by  John  Hancock  as  President  and  attested  by  Charles  Thomson,  as  Secretary,  were  printed  in  broadside  form  by  Mary 
Katharine  Goddard  in  Baltimore,  where  Congress  was  then  in  session. 

A  copy  of  the  Goddard  broadside,  authenticated  in  writing  by  "John  Hancock,  PresidV  and  "Attest  Chas.  Thomson,  Secy.,  a 
true  copy",  is  in  the  Library  of  Congress,  together  with  the  following  letter,  written  and  signed  by  Hancock  on  January  31,  1777, 
transmitting  copies  of  the  broadside  to  the  States: 

"I  am  therefore  commanded  by  Congress,  to  transmit  to  you  the  enclosed  copy  of  the  act  of  Independence,  with  the  list  of 
the  several  members  of  Congress,  subscribed  thereto;  and  to  request  that  you  will  cause  the  same  to  be  put  upon  record,  that  it 
may  henceforth  form  a  part  of  the  archives  of  your  state  and  union,  a  lasting  testimony  of  your  approbation  of  that  necessary 
and  important  measure." 

The  print  of  the  Declaration  in  January  1777  contains  the  first  list  of  the  signers  to  be  published  by  order  of  Congress.  The 
list  does  not  include  the  name  of  Thomas  McKean,  as  evidently  he  had  not  then  signed  the  engrossed  copy.  The  printed  list  of 
signers  varies  from  the  engrossed  copy  by  placing  the  name  of  Matthew  Thornton  with  those  of  the  other  New  Hampshire  sign- 
ers. Thornton's  signature  on  the  engrossed  copy  follows  the  Connecticut  Members. 

The  signatures  on  the  original  engrossed  copy  were  written  in  six  columns,  without  State  designations  but  in  geographical  or- 
der from  north  to  south  beginning  with  the  right  column. 

The  Goddard  broadside  groups  the  names  of  the  signers  in  four  columns,  braced  with  their  respective  States,  reading  from 
right  to  left  as  follows:  First  column,  Massachusetts,  Rhode  Island,  and  Connecticut;  second  column,  Delaware  (without 
McKean's  name),  New  York,  New  Jersey,  and  New  Hampshire  (including  Thornton);  third  column,  Virginia  and  Pennsylvania; 
fourth  column,  Georgia,  North  Carolina,  South  Carolina,  and  Maryland.  John  Hancock's  name  is  printed  in  large  letters  above 
the  center. 

To  conform  to  the  size  of  the  present  publication,  the  names  of  the  signers  have  been  placed  in  two  columns  with  a  repro- 
duction of  the  braces  used  for  State  designations  in  the  Goddard  print  of  1777.  The  geographical  order  of  States  from  north  to 
south,  as  regularly  observed  in  the  proceedings  and  roll  calls  of  the  Continental  Congress,  has  been  followed. 
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&        «l  can  tell  y0U  this  much.  If  we  admit  Vermont  and  Kentucky y 
\Jjt  we'll  have  to  find  a  bigger  flace  to  go  for  lunch.y> 
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The  Articles  of  Confederation 


To  all  to  whom  these  presents  shall  come,  we  the  undersigned  delegates  of  the  states  affixed  to  our  names  send 
greeting.  Whereas  the  delegates  of  the  United  States  of  America  in  Congress  assembled  did  on  the  fifteenth  day 
of  November  in  the  year  of  our  Lord  One  Thousand  Seven  Hundred  and  Seventy-seven,  and  in  the  second  year  of 
the  independence  of  America,  agree  to  certain  articles  of  confederation  and  perpetual  union  between  the  states  of 
New-hampshire,  Massachusetts-bay,  Rhodeisland  and  Providence  Plantations,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina,  and  Georgia  in  the  words  following,  viz. 

"Articles  of  confederation  and  perpetual  union  between  the  states  of  New-hampshire,  Massachusetts-bay,  Rhodeis- 
land and  Providence  Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina  and  Georgia. 

Article  1 

The  stile  of  this  confederacy  shall  be  "The  United  States  of  America." 

Article  2 

Each  state  retains  its  sovereignty,  freedom,  and  independence,  and  every  power,  jurisdiction,  and  right,  which  is 
not  by  this  confederation  expressly  delegated  to  the  United  States,  in  Congress  assembled. 

Article  3 

The  said  states  hereby  severally  enter  into  a  firm  league  of  friendship  with  each  other  for  their  common  defense, 
the  security  of  their  liberties,  and  their  mutual  and  general  welfare,  binding  themselves  to  assist  each  other  against 
all  force  offered  to,  or  attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sovereignty,  trade,  or  any 
other  pretense  whatever. 

Article  4 

The  better  to  secure  and  perpetuate  mutual  friendship  arc!  intercourse  among  t  <u  neople  of  the  different  states  in 
this  union,  the  free  inhabitants  of  each  of  those  states — r  u\'  rs,  vagabonds,  *nd  uv^i  ives  from  justice  excepted — 
shall  be  entitled  to  all  privileges  and  immunities  of  free  cith^ns  in  the  several  >     *;  and  the  people  of  each  state 
shall  have  free  ingress  and  regress  to  and  from  any  other  state,  and  shall  enj  •     ^   '  ^  ill  the  privileges  of  trade  and 
commerce,  subject  to  the  same  duties,  impositions,  and  restrictions  as  the  iru..       ^  1  aereof  respectively,  provided 
that  such  restrictions  shall  not  extend  so  far  as  to  prevent  the  removal  of  propyl,,  .^ported  into  any  state,  to  any 
other  state  of  which  the  owner  is  an  inhabitant;  provided  also  that  no  imposition,  duties,  or  restriction  shall  be  laid 
by  any  state  on  the  property  of  the  United  States,  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other  high  misdemeanor  in  any  state  shall  flee  from  jus- 
tice, and  be  found  in  any  of  the  United  States,  he  shall  upon  demand  of  the  governor  or  executive  power  of  the  state 
from  which  he  fled  be  delivered  up  and  removed  to  the  state  having  jurisdiction  of  his  offense. 

Full  faith  and  credit  shall  be  given  in  each  of  these  states  to  the  records,  acts,  and  judicial  proceedings  of  the 
courts  and  magistrates  of  every  other  state. 

Article  5 

For  the  more  convenient  management  of  the  general  interests  of  the  United  States,  delegates  shall  be  annually  ap- 
pointed in  such  manner  as  the  legislature  of  each  state  shall  direct,  to  meet  in  Congress  on  the  first  Monday  in  No- 
vember, in  every  year,  with  a  power  reserved  to  each  state  to  recall  its  delegates,  or  any  of  them,  at  any  time  within 
the  year,  and  to  send  others  in  their  stead  for  the  remainder  of  the  year. 

No  state  shall  be  represented  in  Congress  by  less,  than  two,  nor  by  more  than  seven  members;  and  no  person  shall 
be  capable  of  being  a  delegate  for  more  than  three  years  in  any  term  of  six  years;  nor  shall  any  person  being  a  dele- 
gate, be  capable  of  holding  any  office  under  the  United  States  for  which  he,  or  another  for  his  benefit,  receives  any 
salary,  fees,  or  emolument  of  any  kind. 

Each  state  shall  maintain  its  own  delegates  in  a  meeting  of  the  states,  and  while  they  act  as  members  of  the  com- 
mittee of  the  states. 

In  determining  questions  in  the  United  States  in  Congress  assembled,  each  state  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached  or  questioned  in  any  court,  or  place  out  of 
Congress,  and  the  members  of  Congress  shall  be  protected  in  their  persons  from  arrests  and  imprisonments  during 
the  time  of  their  going  to  and  from,  and  attendance  on  Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 

continued  on  page  50 
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From  the  Editor: 

ra  n  this  issue,  this  Constitution  continues  to  focus  on  the  topic  of  fed- 
ieralism,  the  uniquely  American  relationship  between  the  states  and 
§  the  national  government.  In  the  spring  issue,  Jack  P.  Greene  examined 
the  model  for  federalism  found  in  the  British  empire;  now,  Peter  S.  Onuf 
shows  us  how  the  creation  of  a  strong  union  fortified  state  sovereignty, 
a  motive  for  the  states  to  give  up  some  power  in  order  to  gain  security. 

Thomas  P.  Slaughter  addresses  the  question  of  how  much  power  the 
central  government  thus  formed  should  have,  particularly  in  the  realru  of 
taxation.  The  passage  of  the  Whiskey  Excise — an  internal  tax — brought 
first  passive  then  violent  resistance  to  the  central  authority.  The  out- 
come of  the  dispute  revealed  that  the  national  government  could  indeed 
enforce  its  laws,  a  source  of  relief  for  some  if  not  for  others.  The  Whis- 
key Rebellion  is  also  the  subject  of  the  lesson  that  appears  in  the  sec- 
tion "For  the  Classroom."  In  the  Documents  section,  Jacob  E.  Cooke  of- 
fers an  insight  into  the  thinking  of  one  of  the  chief  advocates  of  a  strong 
central  government;  Alexander  Hamilton  warned:  "As  too  much  power 
leads  to  despotism,  too  little  leads  to  anarchy,  and  both  eventually  to  the 
ruin  of  the  people." 

"Too  little  power"  was  the  problem  with  the  Articles  of  Confedera- 
tion, America's  first  constitution.  Although  its  weaknesses  made  it  inade- 
quate as  a  permanent  basis  of  national  government,  it  formalized  the 
union  between  the  newly-independent  colonies  and  made  the  state  gov- 
ernments aware  that  their  interests  iay  in  forming  "a  more  perfect 
union,"  with  the  power  to  perform  its  functions  effectively.  The  Articles 
begin  on  the  inside  front  cover;  a  brief  historical  background  note  ap- 
pears in  the  "Bicentennial  Gazette." 

Robert  McClory,  who  has  served  in  the  U.S.  House  of  Representatives, 
and  Randi  S.  Field  view  the  workings  of  the  government  with  an  analyti- 
cal eye  in  the  "Public  Forum"  section  as  they  look  at  both  the  historical 
roots  of  the  impeachment  process  and  its  adaptation  by  the  American 
system. 

The  feature  article  in  the  "Bicentennial  Gazette"  is  the  second  in  a  se- 
ries of  portraits  of  the  state  delegations  to  the  Constitutional  Conven- 
tion, this  one  devoted  to  the  commonwealth  of  Virginia,  Of  course,  the 
"Gazette"  continues  to  report  on  ongoing  Bicentennial  programs. 

We  are  also  publishing  our  first  "Letter  to  the  Editor";  it  makes  an  im- 
portant point.  We  solicit  your  observations  on  all  of  the  material  which 
appears  in  this  Constitution. 
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Thirteen  Enduring  Constitutional  Issues 


•  National  Power — limits  and 
potential 

•  The  Judiciary — interpreter  of 
the  Constitution  or  shaper  of 
public  policy 

•  Civil  Liberties — the  balance 
between  government  and  the 
individual 

©  Criminal  Penalties — rights  of 
the  accused  and  protection  of 
the  community 

•  Equality — its  definition  as  a 
Constitutional  value 


©The  Rights  of  Women  Under 

the  Constitution 
©The  Rights  of  Ethnic  and 

Racial  Groups  Under  the 

Constitution 
•  Presidential  Power  in  Wartime 

and  in  Foreign  Affairs 
©The  Separation  of  Powers  and 

the  Capacity  to  Govern 
©Avenues  of  Representation 
©  Property  Rights  and  Economic 

Policy 

©  Constitutional  Change  and 
Flexibility 


Letters 

The  Constitution  and  Race 

To  the  Editor: 

Your  issue  No.  5  of  Winter  1984 
provided  me  much  intellectual 
profit  and  enjoyment.  I  am  moved 
to  write,  however,  not  so  much  by 
the  desire  to  express  deserved 
praise  for  the  fine  articles  you 
have  published  as  by  the  need  to 
correct  an  error,  small  in  appear- 
ance but  large  in  importance,  in 
your  "Chronology  of  Bicentennial 
Dates."  I  refer  to  the  parenthesis 
within  the  entry  for  July  12,  1787, 
on  page  51,  which  reads: 
THE  CONNECTICUT  COMPRO- 
MISE (I).  Based  upon  a  proposal 
made  by  Roger  Sherman  of  Con- 
necticut, the  Constitutional  Con- 
vention agrees  that  representa- 
tion in  the  lower  house  should 
be  proportional  to  a  state's  pop- 
ulation (the  total  of  white  resi- 
dents, and  three-fifths  of  the 
black). 

In  so  brief  a  calendar,  no  sensi- 
ble person  could  fault  your  desire 
to  condense  the  cumbersome  con- 
stitutional language,  "the  whole 
Number  of  free  Persons,  including 
those  bound  to  Service  for  a  Term 
of  Years,  and  excluding  Indians 
not  taxed"  plus  "three  fifths  of  all 
other  Persons."  But  an  accurate 
condensation  might  be  "the  total 
of  free  persons  plus  three-fifths  of 
the  slaves";  the  words  "white  resi- 
dents and  three-fifths  of  the 
blacks91  are  profoundly  misleading. 

Those  misleading  words  imply 
$  ■  it  the  Constitution  gave  recogni- 
tion to  differences  between  the 


races  and  allotted  full  citizenship 
only  to  whites.  Such  a  line  of 
thought  was  later  developed  by 
Chief  Justice  Roger  B.  Taney's 
opinion  in  the  Dred  Scott  decision. 
Reflecting  on  the  evident  confljpif' 
between  the  founders'  assertion  in 
the  Declaration  of  Independence 
that  all  men  are  created  equal  and 
their  acceptance  of  slavery's  exis- 
tence in  the  Constitution,  Taney 
argued  that  they  held  blacks  not  to 
be  included  among  all  men  and 
never  contemplated  their  sharing 
in  full  citizenship.  All  this,  howev- 
er, is  false.  No  language  to  that  ef- 
fect is  to  be  found  in  the  Constitu- 
tion, and  the  historical  fact  that 
free  blacks  did  er\joy  rights  of  citi- 
zenship at  the  time  of  the  Consti- 
tution's ratification  refutes  any 
such  interpretation.  The  Constitu- 
tion, which  sought  to  form  a  more 
perfect  Union,  itself  fell  short  of 
perfection;  and  its  deepest  imper- 
fection surely  lay  in  its  compro- 
mise with  the  evil  of  slavery,  a 
compromise  justified,  the  founders 
thought,  only  by  ineluctable  neces- 
sity. It  is  useful  and  at  the  same 
time  pleasant  to  remind  ourselves, 
however,  that  while  forced  to  com- 
promise with  the  intractable  prob- 
lem of  slavery,  the  Constitution  it- 
self (as  distinguished  from 
misrepresentations  of  it  like  Ta- 
ney's) conceded  nothing  to  racism. 

Sincerely, 

James  H  Niciiols,  Jr. 
Associate  Professor  of  Political 
Science  Claremont  McKenna 
College  (on  leave  for  govern- 
ment service;  the  views 
stated  here  are  my  own) 
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Virginia,  Vermont,  and  the  Origins  of  the 
Federal  Republic 

by  PETER  S.  ONUF 


M  "more  perfect"  union  under 
Jyl  the  federal  Constitution  prom- 
Bu  ised  to  secure  and  strengthen 
the  individual  states.  In  the  years 
prior  to  its  adoption — when  the  Ar- 
ticles of  Confederation  functioned 
as  the  nation's  first  constitution — 
many  states  discovered  that  they 
were  vulnerable  to  challenges  from 
other  states  or  from  their  own  dis- 
contented citizens.  Unable  or  un- 
willing to  resort  to  force  to  uphold 
their  claims,  they  turned  to  Con- 
gress for  help.  Large  states  wanted 
their  boundaries  secured;  small 
states  hoped  to  reduce  disparities 
in  slate  size  by  forcing  their  large 
neighbors  to  give  up  their  western 
claims;  frontier  separatists  agitated 
for  the  creation  of  new  states.  In  all 
of  these  cases,  the  promo  lion  of 
state  interests  and  the  guarantee  of 
state  sovereignly — and,  for  separat- 
ists, statehood  itself — depended  on 
congressional  action.  A  strong, 
effective  national  government  thus 
was  essential  for  the  security  of 
sovereign  states.  A  weak  national 
government  jeopardized  their  sur- 
vival. In  the  debates  over  ratifica- 
tion of  the  new  constitution,  Feder- 
alists successfully  exploiteu  this 
logic,  portraying  themselves  as  the 
true  proponents  of  states'  rights. 

The  conventional  understanding 
of  our  early  constitutional  history 
emphasizes  the  struggle  between 
nation  and  states  for  sovereign 
powers.  Such  an  account  makes  a 
good  deal  of  sense,  particularly 
when  we  consider  the  states  in  iso- 
lation from  each  other  and  in  areas 
where  the  relative  limits  of  state 
and  federal  authority  were  poorly 
defined.  But  in  a  ^nion  of  states 
racked  by  interstate  conflict  and 
threatened  by  increasingly  perva- 
sive popular  contempt  for  state 
governments,  the  classic  fear  of 
central  power  that  had  led  patriotic 
Americans  to  resist  British  tyranny 
was  balanced  by  a  growing  appreci- 
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ation  of  the  possible  advantages  of 
a  strong  national  government.  Dur- 
ing the  so-called  "critical  period," 
proponents  of  national  constitu- 
tional reform  could  argue  persua- 
sively that  the  dramatic  expansion 
of  national  power  was  the  best — 
perhaps  the  only — means  of  pre- 
serving the  governments  of  the  indi- 
vidual states. 

How  could  Americans  have  be- 
lieved state  sovereignty  q\y- Hble 
with  a  stronger  nafti  :<o  >••■.  em- 
inent? To  answer  titii  we 
need  to  look  more  clos&iy  con- 
temporary concepts  of  statehood. 
The  founding  fathers  were  reluc- 
tant to  confront  the  issue  directly: 
as  long  as  they  could,  they  avoided 
classic  connundrums  such  as 
whether  the  states  or  the  union 
came  first.  (Priority  would  have 
suggested  preeminence.)  The  Patri- 
ots were  having  problems  enough 
prosecuting  the  common  cause 
against  the  British  without  raising 
troublesome  theoretical  issues  that 
still  defy  resolution  two  centuries 
later.  But  if  Americans  did  not  artic- 
ulate their  concepts  of  statehood — 
or  of  union — the  break  with  Britain 
did  suggest  certain  implicit  assump- 
tions about  what  made  a  state  a 
state.  These  assumptions  became 
clearer  when  the  American  states 
asserted  their  statehood  claims 
against  each  other.  Jurisdictional 
controversies  thus  offer  significant 
clues  about  the  most  important  but 
most  elusive  questions  in  the  his- 
tory of  early  American  constitution- 
al thought:  What  was  the  meaning 
of  state  "sovereignty"?  What  sort  of 
union  did  these  sovereign  states 
create? 

The  related  struggles  over  wheth- 
er or  not  to  accept  the  cession  of 
Virginia's  western  land  claims  and 
over  the  admission  of  the  renegade 
republic  of  Vermont  into  the  union 
will  show  how  answers  to  these 
questions  gradually  emerged.  Reso- 
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lution  of  conflicts  like  these  made 
possible  the  institution  of  a  more 
powerful  and  effective  central  gov- 
ernment. 

Virginia's  Cession 

Seven  of  the  original  thirteen 
states  claimed  the  largely  unsettled 
territory  west  of  the  Appalachians 
to  the  Mississippi  River.  Massachu- 
setts, Connecticut,  Virginia,  North 
Carolina,  South  Carolina,  and  Geor- 
gia all  based  their  western  claims 
on  royal  charters;  New  York  in- 
voked jurisdiction  over  the  Iroquois 
to  support  its  pretensions.  The  six 
states  without  western  claims — the 
"landless"  states — feared  that  their 
large,  "landed"  neighbors  would 
wield  dominant  power  in  the  union 
because  of  their  superior  resources 
and  capacity  for  future  develop- 
ment. For  their  part,  the  landed 
states  found  their  far-flung  domains 
difficult  to  govern.  Cession  of  state 
claims  in  the  West  to  the  national 
government  offered  an  obvious  so- 
lution to  both  these  problems. 

The  Confederation  Congress  is- 
sued a  call  for  cessions  in  late  1780. 
Eager  to  come  to  terms  with  Con- 
gress, the  Virginia  Assembly  passed 
an  act  in  January  1781  ceding  its 
charter  claims  to  the  vast  region 
across  the  Ohio.  But  for  three 
years — until  March  1784 — Con- 
gress refused  to  accept  Virginia's 
offer.  The  cession  was  rejected  be- 
cause it  came  with  strings  attached: 
Virginia  insisted  that  Congress 
agree  to  a  series  of  conditions  se- 
curing the  state's  interests,  includ- 
ing guarantees  to  holders  of  Virgin- 
ia land  titles  and  to  military  bounty 
claimants  in  the  ceded  territory. 
The  stickiest  issue  was  a  cession 
condition  banning  out-of-state  land 
company  claims  based  on  agree- 
ments with  Indian  nations  that  had 
not  been  authorized  by  Virginia. 
Congressmen  were  also  reluctant 

this  Constitution 


From  A  Concise  History  of  the  American  Republic:  An  Abbreviated  and  Newly  Revised  Edition  of  the  Growth  of  the  American  Republic  by  Samuel  Eliot  Morison,  Henry  Steele 
Commager  and  William  E.  Leuchtenburg.  ©  1977  by  Oxford  University  Press,  Inc.  Reprinted  by  permission. 
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to  recognize  Virginia's  title  in  the 
Kentucky  District,  the  extensive  un- 
ceded  region  south  of  the  Ohio.  But 
representatives  of  the  small,  land- 
less states — many  of  whom,  as 
members  of  the  land  companies, 
stood  to  lose  their  investments — 
were  finally  forced  to  capitulate  in 
this  key  test  of  Virginia's  sovereign 
will.  In  exchange  for  Virginia's  title, 
the  United  States  agreed  to  imple- 
ment the  state's  western  policy 
goals  as  they  were  embodied  in 
cession  conditions.  The  most  im- 
portant of  these  conditions  for  the 
future  of  the  federal  republic  was 
the  promise  that  new  and  equal 
states  eventually  would  be  created 
out  of  this  wilderness  empire. 

Completion  of  the  long-delayed 
Virginia  cession  on  March  1,  1784, 
was  an  epochal  event.  The  immedi- 
ate effect  was  to  remove  the  chief 
obstacle  in  resolving  the  broader 
struggle  between  large  "landed" 
states  and  their  more  circum- 
scribed "landless"  neighbors.  The 
western  lands  controversy  had 
complicated  the  drafting  of  the  Arti- 
cles of  Confederation,  delayed  their 
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ratification  until  1781  and — all  too 
often — had  dominated  and  distort- 
ed interstate  relations.  Now  all  the 
states  shared  a  common  interest  in 
the  national  domain:  the  United 
States  finally  had  property  of  its 
own  to  survey  and  sell.  This  new 
source  of  revenue  promised  to  res- 
cue the  Confederation  from  finan- 
cial disaster.  Congress  could  also 
begin  drafting  plans  for  an  enlight- 
ened "colonial"  policy  in  the  Old 
Northwest — culminating  in  the 
famous  Ordinance  of  1787 — that 
would  secure  future  states  an  equal 
place  in  the  Union. 

The  Virginia  cession  also  benefit- 
ted Virginia.  Understanding  what 
Virginians  gained  by  giving  away 
their  northwestern  claims  helps  ex- 
plain how  the  founding  fathers 
were  able  to  accomplish  their  "mir- 
sele"  at  Philadelphia.  First,  the 
state  was  left  with  more  manage- 
able boundaries.  All  the  large  states 
had  found  their  frontier  areas  hard 
to  govern;  New  York's  loss  of  its 
northeastern  counties  to  the  Ver- 
mont separatists  is  the  most  strik- 
ing instance.  Virginians  were  con- 


vinced that  it  "would  not  be 
productive  of  either  their  or  our 
happiness"  for  easterners  to  hold 
on  to  the  western  settlements — 
even  if  they  could.  The  weakness  of 
the  state's  authority  in  the  West 
encouraged  jurisdictional  chal- 
lenges from  other  states,  Congress, 
and  land  companies  as  well  as  by 
domestic  dissidents.  In  a  very  con- 
crete way,  the  cession  helped  to 
define  what  Virginians  meant  by 
"Virginia."  Virginia's  territorial 
claims  were  thus  brought  into  clos- 
er harmony  with  the  precept  of 
contemporary  political  theory  that 
republican  government  could  not 
survive  in  large  states.  Virginians 
had  looked  forward  to  the  creation 
of  new  states  in  the  West  since  the 
break  with  Britain,  but  they  had 
been  thwarted  by  the  unwillingness 
of  the  other  states  to  accept  their 
terms.  Completion  of  the  cession 
and  the  state's  successful  sponsor- 
ship of  "independence"  for  Ken- 
tucky meant  stable,  permanent 
boundaries  recognized  by  Virginia's 
old  jurisdictional  rivals.  Securing 
territorial  integrity  was  critical  to 
consolidating  state  sovereignty. 

Virginia's  leaders,  including  "na- 
tionalists" like  James  Madison,  ral- 
lied behind  the  state's  title  claims 
and  cession  policy.  It  made  good 
sense  to  give  away  lands  that  they 
would  be  hard-pressed  to  hold.  The 
potential  costs  of  bringing  effective 
local  government  to  the  far-flung 
Illinois  settlements  were  stagger- 
ing. Skeptical  congressmen  like  Ste- 
phen Higginson  of  Massachusetts 
suggested  that  "Virginia  and  New 
York  mean  only  to  give  [Con- 
gress] . . .  what  is  of  no  value  ...  in 
order  to  secure  to  themselves  a 
valuable  territory  which  they  now 
have  no  good  claim  to."  The  bril- 
liant Pennsylvanian  James  Wilson 
well  knew  how  muz.  h  his  longtime 
"landed"  state  adversaries  stood  to 
benefit  by  ceding  their  western 
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claims.  "If  the  investigation  of  right 
was  to  be  considered,"  quipped  Wil- 
son, "the  U[nited]  S[tates]  ought 
rather  to  make  cessions  to  individ- 
ual States  than  receive  Cessions 
from  them," 

The  immediate  effect  of  the  ces- 
sions was  that  Virginia  and  the  oth- 
er ceding  states  were  left  with 
much  more  tenable  claims.  Their 
remaining  territories  were  now  less 
dangerously  unwieldy.  Further,  by 
accepting  the  cessions,  Congress 
recognized  the  validity  of  state  ti- 
tles, Wilson  and  "landless"  state 
colleagues  who  argued  for  a  nation- 
al title  in  the  West — based  on  suc- 
cession to  the  Crown's  claims  or  on 
the  national  war  effort — saw  clearly 
that  reception  of  the  state  cessions 
was  a  victory  for  proponents  of 
state  sovereignty.  What  they  did  not 
see  was  that  it  was  also  an  impor- 
tant step  toward  the  reinvigoration 
of  the  union. 

In  retrospect,  the  advantages  of 
the  cessions  to  the  United  States  as 
well  as  to  the  individual  ceding 
states  are  so  apparent  that  it  is  hard 
to  understand  why  there  should 
have  been  so  much  difficulty  com- 
pleting them.  The  challenge  is  to 
recapture  contemporary  perspec- 
tives. Beyond  the  obvious  clash  of 
interests,  both  private  and  public, 
over  who  would  get  to  develop  the 
West,  two  related  concerns  worked 
against  easy  resolution  of  the  ces- 
sions question. 

The  first  was  widespread  con- 
cern about  the  durability  of  the 
union.  Frustrated  by  congressional 
unwillingness  to  accept  Virginia's 
cession  conditions,  Madison  coun- 
selled his  fellow  Virginians  t<  pro- 
ceed under  the  assumption  "that 
the  Union  will  but  little  survive  the 
present  war."  Congress's  weakness 
or  "imbecility"  raised  the  spectre  of 
disunion;  it  also  seemed  to  invite 
factious  combinations  and  foreign 
intrigue.  What  would  Congress  do 


Ethan  Allen.  Library  of  Congress. 


with  its  national  domain?  Virginians 
asked.  Edmund  Randolph  hinted 
darkly  at  "the  possibility  of  this 
fund  being  diverted  to  offensive 
measures"  against  Virginia,  Such 
suspicions  were  amply  reciprocat- 
ed by  the  state's  opponents  who 
saw  themselves  being  called  upon 
to  guarantee  Virginia's  preemi- 
nence— and  their  own  subordina- 
tion— by  accepting  the  conditional 
cession.  All  these  anxieties  shared  a 
common  premise:  that  there  was  no 
authentic  national  interest,  only 
state  and  sectional  interests  mas- 
querading as  such.  The  survival  of 
the  union  was  doubtful;  worse  yet, 
if  it  did  survive,  it  might  Income  the 
instrument  of  state  p<r\vc-T. 

The  weakness  of  tfoe  w\os\  vftfts 
the  best  argument  for  a  ^m^et 
union.  But  ironic&Sy  tnat  s&xntf 
weakness  inspired  i-ir*i  pusrvi^Sv*? 
suspicions  thai;  ksn^'ed  ftationai 
constitutional  re  farui,  thus  it  was 
necessary  to  totahjfeh  t?.*it  thmt. 
could  be  a  -one  nat£o«<--'-  tetere^ 
distinct  from,  anvl  net  ra&essasijy 
opposed  to,  stale  interests.  Only 
then  would  it  be  possible  f/.?  escape 


the  conclusion  that  one  state's  gain 
was  thr  other's  loss.  The  debates 
over  the  ; .  ;ture  of  the  West  encour- 
aged this  pessimistic  logic.  Resolu- 
tion of  the  western  lands  controver- 
sy broke  the  impasse,  however, 
creating  a  national  interest  in  devel- 
oping the  West  and,  more  impor- 
tantly, making  it  possible  for  Ameri- 
cans to  conceive  of  an  expanding 
union  including  new  western  states 
that  would  outgrow  the  old  state 
rivalries. 

The  Vermont  Question 

Though  the  western  lands  con- 
troversy dragged  on  for  years,  the 
cessions  idea  at  least  provided  a 
basis  for  negotiation  and  ultimate 
compromise.  But  the  Vermont  ques- 
tion defied  solution  altogether.  Ver- 
monters — who  set  up  their  own 
state  government  in  an  area  gener- 
ally acknowledged  to  be  part  of 
New  York  State — had  to  wait  until 
U\e  new  federal  government  was  in 
f;>r»er;  <'  before  finally  being  ad- 
mitted ,<  the  union  in  1791.  The 
significance  of  the  Vermont  issue 
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for  the  history  of  early  American 
constitutional  ideas  is  a  result  of 
this  impasse.  The  Continental  Con- 
gress's failure  either  to  put  down 
the  insurgency  or  to  recognize  the 
new  state  provoked  the  most  sus- 
tained and  illuminating  debate 
about  the  meaning  of  statehood  and 
union  in  the  Revolutionary  era. 

Vermont  came  into  being  in  July 
1777  when  representatives  of  vil- 
lages scattered  throughout  New 
York's  northeastern  counties — in 
the  region  then  known  as  the  New 
Hampshire  Grants — met  at  Windsor 
on  the  Connecticut  River  to  draft  a 
state  constitution.  Vermont's  move 
for  "independence"  from  New  York 
culminated  years  of  agitation  by  the 
Green  Mountain  Boys  on  behalf  of 
settlers  holding  titles  from  the  colo- 
ny of  New  Hampshire  against  New 
York  claimants  and  New  York 
courts.  Ethan  Allen  and  other  new 
state  propagandists  successfully 
adapted  patriotic  rhetoric  against 
British  tyranny — With  their  talk  of 
aristocratic  New  York  City  specula- 
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tors  "enslaving"  the  virtuous  free- 
holders of  Vermont — to  promote 
their  cause  and  their  interests. 

Notwithstanding  a  barrage  of  in- 
genious (and  often  ingenuous)  ar- 
guments— including  the  claim  that 
Vermont  had  received  a  coJonia? 
charter  before  the  Revolution — the 
jurisdictional  status  of  the  area  was 
all  too  clear.  If  any  boundary  in 
British  colonial  America  was  fixed 
it  was  the  line  between  New  York 
and  New  Hampshire,  set  at  the  Con- 
necticut River  by  the  British  Privy 
Council  in  1764.  In  other  jurisdic- 
tional controversies  Congress 
could  invoke  a  plausible  conflict  of 
rights  to  justify  its  dilatory  and  inef- 
fectual behavior.  But  in  response  to 
the  Vermont  challenge,  Congress 
did  nothing,  thus  betraying  its  own 
repeated  resolutions  in  support  of 
New  York's  title  and — for  New 
Yorkers  at  least — calling  into  ques- 
tion the  point  of  the  Revolution 
itself.  Why  should  they  attempt  "to 
expel  a  foreign  Tyranny,"  asked  the 
New  York  assembly,  "while  we  re- 


main Subject  to  the  domestic  Usur- 
pation?" Congress  was  supposed  to 
preserve  the  states  from  each  other 
as  well  as  from  the  common  enemy. 
After  all,  as  Congress  acknowl- 
edged in  1779,  one  of  the  "great 
objects"  of  union  was  "mutual  pro- 
tection and  security."  This  was 
more  than  pious  platitude.  Virtually 
every  large  state — including  Massa- 
chusetts, Pennsylvania,  Virginia, 
and  North  Carolina — had  to  con- 
front a  separatist  challenge  at  one 
time  or  another.  Recognition  of  Ver- 
mont would  be  a  dangerous  prece- 
dent. "Our  several  states  will  crum- 
ble to  atoms,"  warned  Jefferson, 
unless  Congress  firmly  rebuffed 
separatist  pleas. 

If  the  United  States  was  firmly 
committed  to  upholding  the  terri- 
torial integrity  of  its  member  states, 
why  did  Congress  not  move  swiftly 
to  quash  the  separatists  in  places 
like  Vermont?  The  most  obvious 
"political"  explanation  is  that  it 
would  have  been  dftti£orous  to 
alienate  the  Vermonterb  and  drive 
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them  into  alliance  with  the  British. 
Rumors  of  negotiations  between 
Vermont  leaders  and  representa- 
tives of  General  Frederick  Haldi- 
mand,  the  British  commander  in 
Canada,  reached  Congress  in  the 
summer  of  1781,  prompting  an  offer 
to  admit  the  state.  New  Yorkers 
bewailed  the  sacrifice  of  "right"  to 
"expediency."  But  "expediency" 
cut' both  ways:  the  statehood  offer 
was  revoked  once  the  American 
victory  at  Yorktown  definitively 
changed  the  strategic  situation.  Yet 
Congress  refused  to  invade  Ver- 
mont, despite  the  entreaties  of  New 
York  Governor  George  Clinton. 
Americans  were  loath  to  spill  each 
other's  blood.  Moreover,  the  basis 
of  Vermont's  pretensions  to  inde- 
pendent statehood,  the  right  of  a 
people  to  govern  themselves,  could 
not  be  dismissed  without  challeng- 
ing the  fundamental  premise  of  the 
American  Revolution  itself.  Unlike 
other  new  state  movements,  Ver- 
mont would  not  collapse  without 
Congressional  approval.  Self-gov- 
ernment was  not  simply  a  claim  in 
Vermont;  it  was  a  reality. 

When  in  1791  Vermonters  ulti- 
mately succeeded  in  vindicating 
their  independence,  they  did  so  de- 
spite long-standing  misgivings 
about  the  legitimacy  of  their  new 
government.  Compared  to  the 
claims  of  other  states,  Vermont's 
were  notably  defective.  Unlike  the 
Virginians,  Vermonters  could  not 
invoke  a  colonial  charter  as  the 
basis  of  their  claims.  The  original 
thirteen  members  of  the  union  all 
had  been  British  colonies.  As  states 
they  succeeded  to  the  jurisdictional 
claims  of  the  old  colonies:  this  was 
a  crucial  component  of  early  Ameri- 
can statehood  claims.  Nor  was 
Vermont  a  member  of  the  union. 
Membership  in  the  union  meant — 
or  was  supposed  to  mean — recogni- 
tion by  the  other  states.  Thomas 
Chittenden,  Vermont's  first  gover- 
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Thomas  Chittenden.  Courtesy  Vermont  Historical 
Society. 


nor,  acknowledged  that  Vermonters 
believed  "that  a  public  Acknowl- 
edgment of  the  Powers  of  the  Earth 
is  essential  to  the  Existence  of  a 
distinct  separate  State."  Thus,  even 
as  the  separatist  leaders  defied 
Congress,  their  goal  was  to  consoli- 
date the  state's  jurisdiction,  which 
meant  recognition  by  Congress.  But 
as  long  as  New  York  remained  ob- 
durate, Congress  could  not  sanc- 
tion the  separation.  Vermont's  gain 
would  be  New  York's  loss. 

Resolution  of  the  Vermont  prob- 
lem depended  on  a  change  of  heart 
by  New  York.  From  the  beginning 
of  the  controversy,  some  foresight- 
ed  New  Yorkers  saw  the  hopeless- 
ness of  insisting  upon  the  state's 
title.  John  Jay  stated  the  case  plain- 
ly to  Governor  Clinton  in  1779:  "We 
have  unquestionably  more  Terri- 
tory than  we  can  govern."  New 
York  might  have  the  best  title,  but  it 
lacked  the  will  and  the  means  to 
enforce  it.  Forget  the  Privy  Council 
decision  and  the  territorial  guaran- 
tee in  the  Articles  of  Confederation, 
Gouverneur  Morris  wrote — "How 
ridiculous  for  wise  men  to  rear  any 
edifice  upon  so  slender  a  founda- 
tion." Just  as  Virginia  was  better  off 
giving  up  its  trans-Ohio  claims,  so 
New  York  would  benefit  by  letting 
the  unruly  Vermonters  go  their  own 
way.  The  clinching  argument  for 
Vermont  independence  was  that 
New  York  and  the  other  "eastern" 
states  would  gain  another  vote  in 
Congress  where  all  states  were 
equally  represented.  A  growing  per- 


ception  of  distinct  sectional  inter- 
ests led  to  a  new  receptivity  to  new 
state  proposals  throughout  the 
country  in  the  1780s. 

Strong  States,  Strong  Union 

The  history  of  these  jurisdiction- 
al controversies  shows  the  limita- 
tions of  the  different  claims  to 
statehood  in  early  America.  New 
York  had  a  good  title  to  the  New 
Hampshire  Grants:  all  of  the  origi- 
nal states  relied  on  such  titles  in 
proclaiming  their  independence 
from  Britain  and  from  each  other. 
The  fatal  defect  of  New  York's 
claim,  however,  was  the  unwilling- 
ness of  its  putative  citizens  to  take 
it  seriously.  The  new  state  of  Ver- 
mont won  the  contest  for  popular 
loyalties — or  at  least  popular  ac- 
quiesence.  The  Vermonters  took 
the  Revolutionary  idea  of  self-gov- 
ernment to  its  logical  outcome.  If 
the  American  people  could  draft 
new  state  constitutions  in  the  old 
states  then  they  could  constitute 
new  states.  But  brave  talk  notwith- 
standing, it  did  not  follow  that  Ver- 
mont could  stand  on  its  own  indefi- 
nitely; indeed,  the  story  of 
independent  Vermont  revolves 
around  the  pursuit  of  recognition 
and  legitimation  by  a  higher  author- 
ity. If  Congress  would  not  play  this 
role,  then  the  Vermonters  would 
have  to  turn  to  Great  Britain.  By 
contrast,  Virginia  was  one  of  the 
original,  recognized  members  of  the 
union  and  its  jurisdictional  claims 
were  securely  grounded  in  a  colo- 
nial charter.  Further,  Virginia  could 
make  a  credible  threat  to  pursue  its 
own  western  policy  in  defiance  of 
Congress  if  Congress  would  not  ac- 
cept its  terms.  Nonetheless,  Virgin- 
ia— like  New  York  and  Vermont — 
turned  to  Congress  to  vindicate  its 
territorial  claims. 

Congress  eventually  emerged  as 
not  only  the  arbiter  of  conflicting 


350 


States  could  be  more  secure  if  their  jurisdiction  were  recognized  by  the 
other  states  and  if  Congress  ivould  intervene  effectively  against  foreign 
or  domestic  challenges.  From  this  perspective,  a  stronger  central  govern- 
ment meant  stronger  states. 


statehood  claims  among  the  old 
states  but  as  the  creator  of  valid 
statehood  claims  in  the  new  states 
of  the  Northwest.  It  would  be  a 
mistake  to  conclude,  however,  that 
Congress'  growing  role  in  defining 
statehood  meant  that  the  states 
were  sacrificing  their  sovereignty. 
Indeed,  the  resolution  of  jurisdic- 
tional controversies  made  the 
states  stronger  and  more  effective. 
While  states  competed  for  territory, 
or  separatists  defied  state  govern- 
ments, the  ability  of  the  states  to 
govern — to  hold  courts,  maintain 
order,  call  out  the  militia,  or  sell 
land — was  seriously  compromised. 
Controversial  boundaries  were  a 
source  of  weakness;  in  the  Vermont 
region  where  jurisdiction  was  in  a 
constant  state  of  flux,  complete 
"anarchy" — the  collapse  of  any  le- 
gitimate authority — seemed  immi- 
nent. Everyone  recognized  the  im- 
portance of  jurisdictional  stability. 
A  Pennsylvania  newspaper  writer 
thus  celebrated  the  completion  of 
the  survey  of  his  state's  western 
boundary:  "it  is  a  Measure  of  great 
wisdom  in  the  State,  as  it  fixed  their 
boundary  and  jurisdiction  determi- 
nately  and  transmits  it  without 
equivocation  to  posterity." 

States  could  be  more  secure  if 
their  jurisdiction  were  recognized 
by  the  other  states  and  if  Congress 
would  intervene  effectively  against 
foreign  or  domestic  challenges. 
From  this  perspective,  a  stronger 
central  government  meant  stronger 
states.  But  how  were  the  American 
states  able  to  overcome  the  tradi- 
tional fear — exploited  by  Antifeder- 
alist  opponents  of  the  new  federal 
Constitution — that  national  power 
would  be  turned  against  the  states? 
One  simple  answer  is  that  with  less 
at  risk,  with  no  mEyor  jurisdictional 
issues  left  unresolved,  there  was 
less  to  fear.  By  the  same  token, 
diminishing  tension  between  large 
and  small  states,  accelerated  by  res- 
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olution  of  the  western  lands  contro- 
versy, removed  one  of  the  leading 
sources  of  interstate  suspicion  and 
hostility.  But  perhaps  most  impor- 
tant, the  sorting  out  and  circum- 
scribing of  state  boundaries  made  it 
possible  for  states  to  consolidate 
their  authority  and  to  govern  them- 
selves more  effectively. 

By  1787  western  land  cessions 
had  been  received  from  New  York, 
Virginia,  Massachusetts,  and  Con- 
necticut. Congress  was  busily  orga- 
nizing land  sales  in  the  national 
domain  and  establishing  a  tempo- 
rary government  for  the  new  north- 
western states.  New  York  had  given 
up  pressing  its  claims  in  its  former 
northeastern  counties,  and  Ver- 
mont— and  the  District  of  Ken- 
tucky— impatiently  waited  for  the 
day  when  Congress  would  find  it- 
self competent  to  admit  new  mem- 
bers. They  would  have  to  wait  for 
the  demise  of  the  old  Congress  and 
the  institution  of  the  new  federal 
Congress  operating  under  a  clear 
constitutional  mandate  to  admit 
new  states  before  this  would  hap- 
pen. But  the  United  States  was  well 
on  the  way  out  of  its  "Critical  Peri- 
od" when  the  "imbecility"  of  the 
state  as  well  as  national  govern- 
ments seemed  to  point  to  the  col- 
lapse of  legitimate  order. 

The  states  would  be  stronger;  the 
union  would  be  stronger  as  well. 
This  was  the  vision  the  Federalists 
offered  to  voters  in  the  ratifying 
conventions.  They  argued  that  the 
new  Constitution  "supports  and 
adds  a  dignity  to  every  government 
in  the  United  States."  Many  Ameri- 
cans were  skeptical — but  not  for 
long.  Americans  of  all  political  per- 
suasions soon  joined  in  celebrating 
the  supreme  wisdom  of  the  Consti- 
tution. To  an  extent  that  is  now 
difficult  to  grasp,  Americans  of  the 
antebellum  years  believed  that  the 
key  to  the  Constitution  was  not  that 
it  guaranteed  federal  supremacy — 
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it  wasn't  clear  that  it  did.  Instead, 
they  saw  states  and  union  together 
rising  in  glory.  Vermont  jurist  Na- 
thaniel Chipman,  one  of  the  archi- 
tects of  his  state's  admission  to  the 
union,  described  this  sudden  trans- 
formation: 
Solely  an  impression  of  the  effi- 
ciency of  the  federal  government, 
favored  perhaps,  by  its  national 
magnitude  and  importance,  add- 
ed, at  the  instant  of  organization, 
a  degree  of  energy  to  the  state 
governments,  and  put  an  end  to 
those  factions  and  turbulent 
commotions,  which  made  some 
of  them  tremble  for  their  political 
existence. 
In  1823,  the  editor  of  the  influential 
National  Intelligencer  of  Washing- 
ton, D.C.,  endorsed  Chipman's  san- 
guine view:  "So  far  from  any  ir\jury 
having  accrued  to  the  State  Govern- 
ments from  the  general  govern- 
ment, they  have  gone  on  in  steady 
progress,  strengthened  rather  than 
shorn  of  their  strength."  It  was  this 
expansive  view  of  the  union, 
spreading  across  the  continent  and 
growing  in  wealth  and  power,  that 
enabled  the  founding  generation  of 
Americans  to  reconcile  the  appar- 
ently contradictory  logic  in  their 
thinking  about  state  and  national 
sovereignty. 
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|hen  eighteenth-century 
[Americans  discussed  poli- 
tics, they  revealed  their  Brit- 
ish heritage,  their  Enlightenment 
sensibilities,  their  distinctive  brand 
of  "Whig"  ideology,  and  their  capi- 
talist experiences  and  values.  They 
conceived  of  governance  as  some- 
thing of  a  balancing  act  among  the 
few  and  the  many,  the  rich  and  the 
poor,  the  powerful  and  the  weak. 
They  imagined  a  delicate  scale  with 
liberty  on  one  side  and  order  on  the 
other.  Too  much  weight  on  either 
side,  they  believed,  could  bring  dis- 
array to  the  political  world — anar- 
chy if  the  masses  ran  amok,  tyranny 
if  the  rulers  became,  corrupted  by 
power. 

The  Power  to  Levy  Taxes 

Politically-aware  Americans  envi- 
sioned the  various  levels  of  govern- 
ment— town,  county,  colony  or 
state,  and  empire  or  nation — as 
points  on  spectrums  of  representa- 
tion and  authority.  The  more  local 
political  institutions  were  close  to 
the  people,  more  representative  of 
their  interests,  and  thus  more  re- 
sponsive to  their  needs.  Here,  at  the 
local  level,  some  believed,  was  the 
place  for  those  decisions  that  most 
directly  affected  the  lives  of  com- 
mon people — the  repair  of  roads, 
the  building  of  town  halls,  sanita- 
tion, and  "internal"  taxes  (taxes  on 
domestic  products,  land,  and 
trade).  More  remote  central  author- 
ity had  the  virtue  of  seeing  the  big 
picture  and  thus  seemed  best  quali- 
fied to  make  decisions  affecting  all 
in  common — national  defense,  reg- 
ulation of  international  commerce, 
patents,  and  "external"  taxes  (taxes 
or  duties  on  imported  goods).  All  of 
these  governmental  responsibilities 
required  the  sort  of  coordination 
and  continuity  best  achieved  by  one 
national  decision-making  body  like 
the  British  Empire's  parliament  or 

this  Constitution 


an  American  congress. 

Taxes  were,  as  always,  a  particu- 
larly sensitive  matter.  Indeed,  it  was 
the  imposition  of  sin  internal  stamp 
tax  on  the  colonies  by  Parliament  in 
1765  that  first  raised  the  issues  of 
the  relationship  between  taxation 
and  representation,  local  versus 
central  governance,  and  liberty  and 
order  in  irreconcilable  ways  be- 
tween Americans  and  the  Empire. 
"The  parliament  of  Great  Britain 
have  no  right  to  level  an  internal  tax 
upon  the  colonies,"  one  writer  as- 
serted. Another  believed  that  the 
British  legislature's  attempt  "to  es- 
tablish stamp  duties  and  other  in- 
ternal taxes"  threatened  to  reduce 
colonists  to  "the  miserable  condi- 
tion of  slaves." 

For  the  most  part,  Americans 
agreed  that  they  were  not  repre- 
sented in  Parliament.  They  shared  a 
vision  of  the  linkage  between  pres- 
ervation of  liberty  and  taxation  only 
by  their  elected  representatives,  but 
they  disagreed  about  the  precise 
nature  of  these  relationships  and 
even  the  definitions  of  the  terms 
involved.  Ber\jamin  Franklin,  for  ex- 
ample, thought  that  colonists  could 
be  represented  in  Parliament  and 
then  justly  taxed  by  that  body.  "If 
you  chuse  to  tax  us,"  he  wrote  to  an 
English  correspondent,  "give  us 
members  in  your  Legislature,  and 
let  us  be  one  people."  Other  Ameri- 
cans were  less  sanguine  about  Par- 
liament's ability  ever  to  become 
sufficiently  representative  for  the 
purposes  of  taxation.  They  held  a 
different  standard  of  what  it  meant 
to  be  "represented"  in  a  legislature 
and  a  greater  suspicion  of  geo- 
graphically remote  central  govern- 
ments. Stephen  Hopkins,  for  one, 
thought  the  colonies  were  "by  dis- 
tance so  separated  from  Great  Brit- 
ain that  they  are  not  and  cannot  be 
represented  in  Parliament." 

Implicit  disputes  such  as  this 
would  not  prevent  many  Americans 


from  uniting  against  Great  Britain, 
its  remote  and  unrepresentative 
government,  and  the  threat  posed 
to  their  liberty  by  the  Empire's 
claim  to  authority  over  internal  tax- 
es. By  any  standard — either  Frank- 
lin's or  Hopkins' — British  taxes  and 
troops  assaulted  their  liberty  and 
property.  Ideological  fissures  first 
revealed  in  1765  would,  however, 
have  a  profound  impact  on  Ameri- 
cans' ability  to  balance  liberty  and 
order  after  they  secured  self-rule  in 
the  Revolution. 

When  it  came  to  debate  over  the 
Constitution  in  1787,  some  Ameri- 
cans— now  pejoratively  termed 
"Antifederalists"  by  their  oppo- 
nents— had  not  changed  their 
minds  about  the  relationship  be- 
tween local  and  central  govern- 
ments or  representation  and  inter- 
nal taxation.  These  men  were 
appalled  by  the  similarities  be- 
tween British  ambitions  in  the 
1760s  and  the  authority  granted  by 
the  proposed  constitution.  They 
were  especially  shocked  by  Article 
1,  section  8,  which  gave  blanket 
authority  over  taxation — internal 
and  external — to  the  national  gov- 
ernment. "They  have  the  unlimited 
right  to  imposts  and  all  kinds  of 
taxes,  as  well  to  levy  as  to  collect 
them,"  one  distraught  Antifederalist 
observed.  "They  have  indeed  very 
nearly  the  same  powers  claimed  by 
the  British  Parliament.  Can  we  have 
so  soon  forgot  our  glorious  struggle 
with  that  power,  as  to  think  a  mo- 
ment of  surrendering  it  now?" 
"When  I  recollect,"  another  localist 
lamented,  "how  lately  congress, 
conventions,  legislatures,  and  peo- 
ple contended  in  the  cause  of  liber- 
ty and  carefully  weighed  the  impor- 
tance of  taxation,  I  can  scarcely 
believe  we  are  serious  in  proposing 
to  vest  the  powers  of  laying  and 
collecting  internal  taxes  ip  a  gov- 
ernment so  imperfectly  organized 
for  such  purposes." 


v.V. 
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Parade  of  the  Stamp  Act  in  New  York.  Wood  engraving  in  Benson  tossing,  Seventeen  hundred  and  seventy-six 
(1850).  Library  of  Congress. 
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To  the  localists  of  1787,  the  na- 
tional congress  of  the  proposed 
constitution  was  little  more  fit  for 
the  purpose  of  levying  internal  tax- 
es than  Parliament  had  been  in 
1765.  They  predicted  a  proliferation 
of  taxes — poll,  land,  excise,  and 
stamp — and  hoards  of  tax  men  to 
collect  them,  men  who  would,  "like 
the  locusts  of  old,  destroy  us."  If  the 
people  resisted  such  threats  to  their 
liberty  and  property,  which  surely 
they  would  according  to  the  Anti- 
federalists,  an  "internal  war"  might 
result.  "Look  at  the  part  which 
speaks  of  excises,"  Patrick  Henry 
warned,  "and  you  will  recollect  that 
those  who  are  to  collect  excises 
and  duties  are  to  be  aided  by  mili- 
tary force —  Suppose  an  excise- 
man will  demand  leave  to  enter 
your  cellar,  or  house,  by  virtue  of 
his  office;  perhaps  he  may  call  on 
the  militia  to  enable  him  to  go." 

Lack  of  knowledge  and  sympathy 
for  the  conditions  and  views  of 
many  regions,  localists  believed, 
would  make  the  proposed  congress 
the  wrong  institution  to  enact  inter- 
nal taxes.  As  in  1765,  it  seemed 
unlikely  that  the  whole  people 
could  ever  be  represented  ade- 
quately in  a  national  legislature  for 
the  purposes  of  internal  taxation. 
The  Antifederalist  standard  of  rep- 
resentation was  different  from  that 
of  most  British  politicians  and 
American  nationalists.  To  Antifed- 
eralists,  the  legislative  branch  of 
the  proposed  national  government 
appeared  to  have  "but  very  little 
democracy  in  it."  The  Constitution 
seemed  to  its  opponents  almost  to 
ensure  a  wave  of  economic  repres- 
sion and  political  violence.  They 
believed  that  the  "same  force  that 
may  be  employed  to  compel  obedi- 
ence to  good  laws,  might  and  prob- 
ably would  be  used  to  wrest  from 
the  people  their  constitutional  lib- 
erties." 

For  Antifederal  localists,  then, 
this  Constitution 


"Wlien  I  recollect"  a  localist  lamented,  "hoiv  lately  congress,  convert- 
tions,  legislatures,  and  people  contended  in  the  cause  of  liberty  and 
carefully  weighed  the  importance  of  taxation,  I  can  scarcely  believe  we 
are  serious  in  proposing  io  vest  the  powers  of  laying  and  collecting  in- 
ternal taxes  in  a  government  so  imperfectly  organized  for  such  pur- 
poses. " 


the  issues  and  the  stakes  had 
changed  little  from  the  1760s.  The 
constitutional  conflict  over  internal 
and  external  taxation  had  as  much, 
if  not  more,  meaning  for  'ome 
Americans  in  1787  as  it  had  in  1765. 
In  both  cases  many  s?.w  the  reser- 
vation of  internal  taxation  to  the 
colonies/states  as  crucial  to  the  sur- 
vival of  liberty.  In  each  case  they 
predicted  violent  conflict  and  con- 
sequent loss  of  liberty  as  the  likely 
results  of  granting  the  central  gov- 
ernment authority  to  assess  inter- 
nal taxes.  It  made  little  difference 
that  the  supreme  authority  after 
1787  would  be  managed  by  elected 
Am  ins  rather  than  British  poli- 
tick, •  ver  whom  they  had  virtual- 
ly i  lence.  The  problems  of 
represt  uur.  Ion  remained  largely  the 
same.  Whether  elected  or  not,  men 
who  shared  no  sympathy  for  the 
needs  of  some  regions  could  not 
represent  all  their  constituents'  in- 
terests adequately  to  tax  them.  In 
1787  as  in  1765,  localists  believed 
that  internal  taxing  authority  must 
be  left  to  local  representatives  who 
lived  among  their  constituents  and 
knew  their  wants  and  needs.  Under 
the  proposed  system  this  was  not 
possible.  Each  congressman  repre- 
sented as  many  as  30,000  people, 
and  districts  would  grow  even  larg- 
er. A  senator  from  Philadelphia, 
Boston,  or  Charleston,  for  example, 
could  never  truly  appreciate  or  rep- 
resent the  unique  problems  and 
needs  of  frontiersmen. 

Furthermore,  as  a  matter  of  logic 
and  political  theory,  localists 
strongly  resisted  the  idea  that  two 
sovereign  governmental  bodies 
could  coexist,  share  concurrent  ju- 
risdiction, cooperate,  and  survive. 
They  believed  that  sovereignty 
could  be  divided  but  not  shared.  To 
give  both  the  central  government 
and  the  states  authority  to  lay  inter- 
nal taxes  was  to  decree  the  virtual 
death  of  the  states.  The  larger  and 


stronger  government  would  inevita- 
bly overwhelm  the  states  with  tax- 
es, tax  collectors,  and,  if  necessary, 
soldiers  to  enforce  its  laws.  In  the 
face  of  such  might,  state  govern- 
ments would  be  compelled  to  re- 
peal tax  laws  or  simply  leave  an 
overburdened  populace  alone  and 
not  collect  taxes  at  all.  In  the  end, 
the  states  would  either  fade  to 
shadows  or  be  violently  annihilated 
by  a  national  army.  However  the 
end  came,  the  fate  of  the  citizen,  the 
state,  and  the  nation  would  ulti- 
mately be  the  same.  Discontent, 
resistance,  repression,  violence,  tyr- 
anny, and  death  would  be  the  short 
and  brutal  history  of  the  republic. 

As  subsequent  events  showed, 
the  localists  of  1787  were  only  par- 
tially correct  in  their  predictions. 
The  state  governments  were  not 
annihilated,  nor  did  they  glide  out 
of  existence.  The  national  govern- 
ment did  not  dissolve  in  a  caldron 
of  tyranny  and  anarchy. 


The  Whiskey  Excise 

On  the  other  hand,  the  national- 
ists* assurances — which  localists 
interpreted  as  promises — that  a  di- 
rect excise  would  only  be  a  tax  of 
last  resort  under  the  Constitution 
proved  false.  One  of  the  earliest 
fiscal  measures  of  the  new  con- 
gress was  the  whiskey  excise  of 
1791.  Localists  were  also  correct  in 
predicting  that  passage  of  internal 
taxes  by  a  remote  central  govern- 
ment would  bring  the  nation  to  the 
brink  of  "internal  war."  The  Penn- 
sylvania militia  did  not  invade  New 
England  or  Virginia  to  "quell  an 
insurrection  occasioned  by  the 
most  galling  oppression,"  as  one 
Antifederalist  had  predicted.  The 
militias  of  Pennsylvania,  New  Jer- 
sey, Maryland,  and  Virginia 
marched  west,  however,  to  sup- 
press a  tax  revolt  on  the  other  side 
of  the  Appalachian  Mountains  in 
1794.  The  Whiske}  Rebellion  result- 
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Anthexclse  cartoon  by  an  unknown  artist,  1792.  The  exciseman  is  hanged,  and  the  captions  says  in  part:  "The  distillers  and  farmers,  pay  all  due  deference  and  respect  to 
Congress,  will  not  refuse  to  contribute  amply  tor  support  of  government.  But  resolve  not  to  be  harrassed  by  that  opprobrious  character  (in  all  free  governmments)  viz.  an 

exciseman  "The  poem  to  the  left  begins:  "Jus/  where  he  hung  the  people  meet/To  see  him  swing  was  music  sweet,/  A  Barrel  of  whiskey  at  his  feet. "  Courtesy  of 

the  Atwater  Kent  Museum,  History  Museum  of  Philadelphia. 


ed  from  precisely  the  sorts  of  ten- 
sions foreseen  by  localists  in  1765 
and  1787. 

Most  members  of  Congress  were 
ignorant  or  unsympathetic  to  the 
unique  regional  economy  that  made 
the  whiskey  excise  an  untoward 
burden  for  trans-Appalachian  fron- 
tiersmen. Because  the  lower  Missis- 
sippi River  was  periodically  closed 
to  American  trade  by  its  Spanish 
possessors,  settlers  had  no  option 
but  to  carry  their  meager  crops 
back  across  the  mountains  to  an 
eastern  city  such  as  Philadelphia, 
Baltimore,  Richmond,  or  Charles- 
ton. The  weight  and  bulk  of 
wheat — the  mgjor  surplus  produc- 
tion of  the  West — made  the  journey 
unprofitable.  Distillation  or  surplus 
grain  into  whiskey,  however,  creat- 
ed a  more  potable  and  portable 
commodity,  making  it  the  region's 
only  lucrative  product.  Indeed,  the 
frontier's  entire  culture  revolved 
around  distilled  spirits.  Whiskey 
circulated  locally  as  the  primary 
medium  in  a  fundamentally  barter 
economy.  It  was  a  crucial  compo- 
nent of  wages  paid  to  day-laborers, 
who  refused  to  work  unless  liberal- 
ly rationed  liquor.  It  brought  in 
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what  very  little  cash  the  region  ac- 
cumulated. And  it  lubricated  the 
social  life  ei\joyed  by  people  with 
lew  other  luxuries. 

The  tax  on  distillation  hit  hardest 
at  the  small  and  intermittent  pro- 
ducer, the  farmer  who  had  just 
enough  wheat  left  over  after  feed- 
ing his  family  and  animals  to  distill 
some  whiskey  for  himself,  for  his 
laborers,  and  to  barter  for  other 
necessaries.  He  realized  no  cash 
from  the  product,  but  the  tax  had  to 
be  paid  in  hard  money.  With  cash  so 
dear  and  whiskey  so  important  to 
the  delicate  balance  of  his  solvency, 
the  tax  seemed  particularly  uryust 
to  the  poor  and  marginal  yeoman. 
Moreover,  the  government  was  far 
away,  its  services  to  him  were  un- 
apparent,  and  its  leaders  were  inac- 
cessible. The  frontiersman  refused 
to  pay. 

Western  farmers  used  the  lan- 
guage and  the  logic  of  opposition  to 
internal  taxes  levied  by  remote  cen- 
tral governments  as  the  raHying  cry 
of  resistance.  Protestors  writing  in 
the  public  press  reminded  their 
readers  of  the  Stamp  Act  crisis, 
when  "the  quick  sightedness  and 
spirit  of  Americans  [first]  showed 
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themselves."  In  1765,  some  still  be- 
lieved, Americans  "made  the  world 
sensible  that  usurped  power  could 
neither  cheat  them  by  sophistry, 
nor  awe  them  by  force,  giving  a 
noble  lesson  to  their  posterity  ever 
to  watch  against  governmental  en- 
croachments, and  to  stifle  them  in 
their  birth."  In  sum,  opponents  of 
the  whiskey  excise  frequently  ar- 
gued during  the  1790s  that  stamp 
tax  resistance  was  a  landmark  in 
defense  of  liberty  because  Ameri- 
cans then  firsc  displayed  their  abso- 
lute rejection  of  the  authority  of 
remote  central  governments  to  levy 
"internal  taxes"  on  a  free  people. 

The  issues  of  representation  and 
internal  taxes  were  again,  as  they 
had  been  in  1765  and  1787,  at  the 
heart  of  debates  over  just  taxation. 
According  to  an  anonymous  writer, 
"every  judicious  politician  must  an- 
ticipate the  remark  that  even  the 
House  of  Representatives  must  nec- 
essarily be  too  limited  in  point  of 
numbers,  and  in  point  of  informa- 
tion, will  possess  too  little  knowl- 
edge of  the  citizens,  and  too  feeble 
a  participation  in  the  particular  cir- 
cumstances of  the  subjects  of  taxa- 
tion" to  levy  internal  taxes  justly.  At 

this  Constitution 


Localists  were  correct  in  predicting  that  passage  of  internal  taxes  by  a 
remote  central  government  would  bring  t)ve  nation  to  the  brink  of  "inter- 
val war. "  The  V/hiskey  Rebellion  resulted  from  precisely  the  sorts  of  ten- 
sions foreseen  by  localists  in  1765  and  1787. 


the  time  the  excise  law  was  passed, 
according  to  this  same  author,  the 
local  interests  of  about  one-half  the 
people  of  the  nation  were  not  repre- 
sented. Since  some  states  elected 
representatives-at-large  before  re- 
sults of  the  first  national  census 
were  available  and  since  almost  all 
senators  were  from  the  East,  the 
needs  and  views  of  the  vast  rural 
reaches  of  frontier  America  were 
very  poorly  understood.  "If  we  had 
not  other  proof,"  he  argued,  "this  is 
sufficient  to  demonstrate  that  the 
Inderal  government  never  was  in- 
tended to  embrace  extensive  inter- 
nal powers;  and  that  the  powers  of 
that  kind  which  it  possesses,  were 
only  intended  for  emergencies,  in 
which  the  preservation  of  the  gov- 
ernment itself  was  at  risque." 

The  difference  for  localists  of 
1794,  compared  to  those  of  1765, 
was  that  they  lost  their  battle 
against  the  central  government.  The 
new  constitution,  drafted  in  re- 
sponse to  nationalist  fears  of  disor- 
der epitomized  by  Shays'  Rebellion 
in  1786,  was  purposefully  con- 
structed to  insure  suppression  of 
resistance  to  the  law.  Before  the 
Whiskey  Rebellion,  however,  nei- 
ther side  knew  for  certain  whether 
the  solutions  embodied  in  Articles 
I,  II,  and  IV  would  actually  work  to 
crush  political  dissent.  President 
Washington,  utilizing  his  authority 
as  commander-in-chief,  was  able  to 
quell  unrest  in  a  maimer  only 
dreamt  of  by  like-minded  British 
authorities  in  the  1760s  and  1770s. 
Washington  marched  an  army  of 
12,800  men — approximating  in  size 
the  force  he  led  In  the  American 
Revolution — to  make  an  example 
of  frontier  farmers  in  western  Penn- 
sylvania. Those  nationalists  who, 
like  Alexander  Hamilton,  had 
hoped  for  a  test  of  the  document's 
power,  could  now  rest  assured  that 
the  Constitution  was  capable  of 
maintaining  order. 


But  what  about  liberty?  Ameri- 
can lQcalists'  most  nightmarish 
fears  seemed  confirmed  by  the 
crushing  of  the  V/hiskey  Rebellion. 
Additional  excises  and  even  a 
stamp  tax  asse^ed  under  the  Fed- 
eralist administrations,  and  Presi- 
dent Adams'  forceful  suppression 
of  the  "Hot  Water  War"  against 
federal  tax  assessors  in  1798,  all 
seemed  to  testify  to  the  unlimited 
power  and  desire  of  the  national 


government  to  levy  internal  taxes. 
Localist  fears  had  not  changed,  al- 
though the  threat  to  liberty  once 
perceived  to  emanate  from  London 
now  seemed  to  reside  in  the  nation- 
al capital. 

But  a  lost  battle  is  not  necessarily 
a  lost  war.  When  the  Jeffersonian- 
Republicans  emerged  victorious  in 
1800,  one  widely  celebrated  conse- 
quence was  repeal  of  all  the  Feder- 
alist internal  taxes.  The  "country" 


Alexander  Hamilton,  bust  by  Gulseppe  Ceracchi.  National  Portrait  Gallery,  Smithsonian  institution, 
Washington,  D.Q. 
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Tlw  ideological  question  remains 
to  this  day  a  partisan  issue  unre- 
solved even  by  a  constitutional 
amendment  authorizing  the  feder- 
al income  tax. 


party  of  America's  first  party  sys- 
tem remained  loyal  to  its  localist 
ideological  roots  and  never  adopted 
a  peacetime  internal  tax.  Only  in 
war — President  Madison's  excises 
during  the  War  of  1812— would  the 
Republicans  call  upon  what  they 
saw  as  the  emergency  taxing  power 
of  the  Constitution.  Only  for  the 
duration  of  an  extraordinary  threat, 
localists  agreed,  might  an  exception 
be  made  to  their  ideological  de- 
mand that  remote  central  govern- 
ments refrain  from  intrusion  upon 
local  control  over  internal  taxes. 
After  the  three-year  emergency  had 
passed,  the  temporary  revenue 
measures  lapsed.  Not  until  the  Civil 
War  was  an  internal  tax  again 
adopted,  and  it  is  in  the  1860s  that 
our  modern  system  of  excise 
stamps  on  liquor  and  tobacco  prod- 
ucts originated. 
The  power  of  the  federal  govern- 


ment to  assess  peace-time  internal 
taxes  was  thus  irrevocably  deter- 
mined by  the  Whiskey  Rebellion. 
The  ideological  question,  however, 
remains  to  this  day  a  partisan  issue 
unresolved  even  by  a  constitutional 
amendment  authorizing  the  federal 
income  tax.  The  battle  continues  as 
the  federal  government  destroys 
thousands  of  homemade  stills  each 
year,  machines  designed  by  their 
owners  to  evade  the  national  excise 
on  whiskey.  Annually,  millions  of 
dollars  worth  of  cigarettes  are 
smuggled  out  of  the  tobacco-pro- 
ducing states  in  an  effort  to  avoid 
stamp  taxes.  Although  the  language 
of  internal  and  external  taxes  has 
passed  from  the  scene,  newspaper 
reports  of  shoot-outs  with  internal- 
revenue  agents,  protest  move- 
ments, and  organized  tax  resistance 
on  moral  and  political  grounds  tes- 
tify to  the  modern  legacy  of  this 


ideological  debate  that  pre-dated 
the  Constitution 
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The  Constitutional  Power  of  impeachment 
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The  year  1984  marked  the  tenth 
anniversary  of  the  historic  im- 
peachment proceedings  against 
Richard  M.  Nixon.  Only  twice  in  our 
history  has  the  Congress  conducted 
impeachment  proceedings  against  a 
president  of  the  United  States.  In 
both  instances,  the  process  de- 
signed by  the  framers  of  the  Consti- 
tution has  operated  as  they  intend- 
ed— to  prevent  governmental 
excess — once  when  the  House  of 
Representatives  attempted  to  exer- 
cise inordinate  authority  over  Presi- 
dent Andrew  Johnson,  and  once 
when  President  Nixon  exceeded  his 
constitutional  authority  by  a  fla- 
grant misuse  of  executive  agencies 
and  prerogatives.  A  look  at  the  his- 
tory and  implementation  of  the  im- 
peachment process,  particularly  as 
reflected  in  these  two  instances, 
shows  that  indeed  "the  system 
works.'* 

The  constitutional  power  of  im- 
peachment epitomizes  the  princi- 
ples of  "separation  of  powers"  and 
"checks  and  balances/'  Under  the 
"separation  of  powers"  doctrine, 
our  government  consists  of  three 
branches,  the  executive,  the  legisla- 
tive and  the  judicial,  each  with  an 
assigned  role.  R-  vever,  each 
branch  can  be  prevented  from  tak- 
ing action  by  one  of  the  other 
branches.  The  president  can  veto 
legislation,  the  Supreme  Court  can 
declare  statutes  unconstitutional. 
Congress,  on  the  other  hand,  can 
propose  constitutional  amend- 
ments or  override  vetoes,  with  the 
support  of  super-majorities.  This 
kind  of  interaction  constitutes  a 
system  of  "checks  and  balances."  In 
the  case  of  impeachment,  one 
house  of  Congress  is  authorized  to 
bring  a  charge  against  an  official  of 
another  branch  which,  if  recom- 
mended by  a  majority  vote,  the  sec- 
ond house  must  .^cUudicate.  The  of- 
ficial can  be  rer;  wed  only  if  found 
guilty  by  a  two-tbirds  vote. 
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Delegates  at  the  Constitutional 
Convention  unanimously  insisted 
upon  the  legislative  power  of  im- 
peachment. An  initial  proposal  vest- 
ed both  the  power  (a)  to  impeach, 
i.e.,  to  bring  charges  of  improper 
conduct,  and  (b)  to  abdicate  the 
validity  of  such  charges  and  to  ren- 
der judgment,  in  the  House  of  Rep- 
resentatives.  James  Madison, 


Edward  III, fresco,  St.  Stephen's  Chapel,  Westminster. 
Library  of  Congress. 


among  others,  argued  against  this 
proposal,  asserting  that  under  such 
a  system,  the  House  itself  could 
become  tyrannical,  capable  of  de- 
termining at  will  when  a  president 
or  his  executive  officers  should  be 
removed  from  office. 

The  principle  of  "checks  and  bal- 
ances" was  applied  in  order  r.  re- 
solve the  delegates'  dilemim  v.  \s, 
the  Constitution  gave  to  the  house 
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of  Represen  'lives  "the  sole  power 
of  impeachment"  (Art.  I,  Sec.  2, 
Clause  5)  and  to  the  Senate  "the 
sole  power  to  try  all  impeach- 
ments" (Art.  I,  Sec.  3,  Clause  8).  In 
so  doing,  the  founders  provided  a 
positive  check  against  corrupt  and 
poli-ical  excesses  by  members  of 
the  executive  branch  or  the  federal 
judiciary  while  preventing  the  exer- 
cise of  arbitrary  power  by  members 
of  th*  House.  The  iesult  was  a 
balanced  grant  of  the  extraordinary 
authority  in  the  legislative  branch 
to  impeach  officials  in  the  other 
two  branches.  As  a  further  check 
on  the  House's  power  of  impeach- 
ment, the  Constitution  mandated  a 
two-thirds  vote  in  the  Senate  to 
effect  a  removal  from  office.  In  a 
very  real  sense  the  congressional 
power  of  impeachment  vests  a  de- 
gree of  control  in  the  legislative 
branch  of  government  superior  to 
any  comparable  power  in  the  exec- 
utive or  judicial  departments.  (And 
while  impeachment  does  not  reach 
members  of  the  House  or  Senate, 
the  authority  of  each  chamber  to 
discipline  and  even  remove  its  own 
members  represents  an  even  more 
efficient  system  than  impeach- 
ment.) 

Historical  Precedents 

The  in'iQua  ament  power  as  de- 
scribed in  the  Constitution  has 
roots  reaching  back  into  the  history 
of  English  governance.  During  the 
reign  of  Edward  III  in  the  four- 
teenth century,  Parliament  was  di- 
vided into  two  houses:  the  House  of 
Lords  and  the  House  of  Commons. 
The  Commons  sat  as  the  grand  jury 
of  the  realm  and  presented  individ- 
uals accused  of  grave  offenses 
against  the  State  to  the  Lords  for 
trial.  Although  ordinary  magistrates 
might  fear  to  punish  noblemen  who 
infringed  on  the  people's  rights,  the 
impeachment  process  provided  a 
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method  by  which  Parliament  could 
discipline  such  individuals.  Howev- 
er, the  House  of  Commoi  ?,  which 
consisted  of  representative©  of  the 
people,  could  not  act  as  judge  be- 
cause it  represented  the  people  in- 
jured; therefore,  it  could  only  ac- 
cuse. The  House  of  Lords,  on  the 
other  hand,  was  composed  of  peers 
of  the  persons  accused;  therefore,  it 
could  sit  in  judgment  upon  them, 
without  being  swayed  by  the  inter- 
ests and  passions  that  influenced 
the  popular  assembly.  The  proceed- 
ings against  Lords  Latimer  and  Nev- 
ille in  1376  during  the  reign  of  Ed- 
ward III  are  probably  the  earliest 
cases  of  trial  by  the  House  of  Lords 
upon  a  definite  accusation  by  the 
House  of  Commons. 

The  phrase  "high  crimes  and  mis- 
demeanors," which  is  set  forth  in 
our  Constitution,  first  appeared 
during  the  impeachment  proceed- 
ings against  the  King's  Chancellor, 
the  Earl  of  Suffolk  in  1386.  Al- 
though English  impeachments  did 
not  require  an  indictable  offense, 
they  were,  nonetheless,  criminal 
proceedings  and  conviction  carried 
a  punishment  of  death,  imprison- 
ment, or  a  heavy  fine.  Grounds  for 
impeachment  included  giving  bad 
advice  to  the  King,  enticing  the  King 
to  act  against  Parliament's  advice, 
buying  offices,  giving  medicine  to 
the  King  without  the  advice  of  phy- 
sicians, procuring  exorbitant  per- 
sonal grants  from  the  King  and  put- 
ting good  magistrates  out  of  office 
while  advancing  bad  ones.  Accord- 
ingly, the  English  cases  could  be 
categorized  to  delineate  the  scope 
of  the  phrase  "high  crimes  and  mis- 
demeanors" to  include  such  acts  as 
misapplication  of  funds,  abuse  of 
official  power,  neglect  of  duty  and 
corruption.  Thus,  when  the  framers 
adopted  the  phrase  in  our  Constitu- 
tion, they  were  aware  that  it  had  an 
historically-defined  meaning. 

When  our  Constitution  was  draft- 


ed in  1787,  the  framers  at  the  Con- 
vention adapted  the  language  of 
English  law.  Article  2,  Section  4,  of 
the  U.S.  Constitution  provides: 

the  President,  Vice-President  and 
all  civil  officers  of  the  United 
States,  shall  be  removed  from 
Office  on  Impeachment  for,  and 
Conviction  of,  Treason,  Bribery, 
or  ocher  high  Crimes  and  Misde- 
meanors. 

The  original  draft  had  contained  the 
language  "treason,  bribery  or  mal- 
administration," but  the  term  "mal- 
administration" was  replaced  with 
"other  high  crimes  and  misdemean- 
ors," because  its  historical  context 
gave  clarity  to  its  meaning  and  thus 
plac  ed  a  limitation  on  Congress* 
power  in  impeachment  cases. 

The  framers,  however,  did  not 
want  to  confer  an  unlimited  power 
to  convict.  Therefore,  they  separat- 
ed removal  proceedings  from  sub- 
sequent indictment  and  criminal 
prosecution:  Political  passions 
could  no  longer  result  in  death  or 
imprisonment  of  the  accused.  Arti- 


cle    Section  3,  Clause  7  provides: 

Judgment  in  Cases  of  Impeach- 
ment shall  not  extend  further 
than  removal  from  Office,  and 
disqualification  to  hold  and  er\joy 
any  Office  of  honor,  Trust  or 
Profit  under  the  United  States: 
but  the  Party  convicted  t nail  nev- 
ertheless be  liable  to  Indictment, 
Trial,  Judgment  and  Punishment, 
according  to  Law. 

By  limiting  punishment  in  impeach- 
ment cases  to  removal  from  office 
and  disqualification  from  holding 
office  in  the  future,  the  framers 
ensured  that  the  goal  of  impeach- 
ment was  only  to  divest  the  offend- 
er of  his  right  to  hold  political  of- 
fice. The  responsibility  for 
punishing  the  offender  for  crimes 
was  retained  by  the  criminal  courts. 

Article  1,  section  2,  clause  5 
states  that  "The  House  of  Represen- 
tatives . . .  shall  have  the  sole  power 
of  impeachment."  Thus,  the  Consti- 
tution designated  the  House  as  thu 
body  to  consider  evidence  relating 
to  impeachable  offenses  or  charges 
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this  Constitution 


The  process  designed  by  the /vom- 
ers of  tlie  Constitution  has  operat- 
ed as  they  intended. 


against  a  member  of  the  executive 
or  judicial  branches  of  the  govern- 
ment. In  other  words,  the  House  of 
Representatives  could  be  likened  to 
a  Grand  Jury  authorized  to  charge 
or  indict  an  offender  in  the  other 
two  branches  of  the  federal  govern- 
ment. 

The  Senate's  authority  to  try  cas- 
es of  impeachment  as  set  forth  in 
Article  1,  Section  3,  Clause  6,  pro- 
vides: 

The  Senate  shall  have  the  sole 
Power  to  try  all  impeachments. 
When  sitting  for  that  Purpose, 
they  shall  be  on  Oath  or  Affirma- 
tion, When  the  President  of  the 
United  States  is  tried,  the  Chief 
Justice  shall  preside:  And  no  per- 
son shall  be  convicted  without 
the  Concurrence  of  two-thirds  of 
the  Members  present. 

Accordingly,  when  the  Senate  sits 
during  an  impeachment  trial,  it  sits 
as  a  court.  By  designating  the 
House  of  Representatives  to  pre- 
sent the  articles  of  Impeachment 
and  then  specifying  that  two-thirds 
of  the  members  of  the  Senate  pre- 
sent shall  be  required  to  convict, 
the  framers  circumscribed  the  pow- 
er with  the  necessary  safeguards  to 
protect  innocent  officials,  yet  left 
sufficient  room  to  promote  the  pub- 
lic welfare.  This  division  of  func- 
tions between  the  House  of  Repre- 
sentatives and  the  Senate  was 
modeled  after  the  English  law 
which  assigned  the  role  of  prosecu- 
tor to  the  House  of  Commons  while 
the  House  of  Lords  served  as  the 
tribunal  to  try  cases  of  impeach- 
ment and  to  render  judgment 

The  U,S,  Constitution  limits  im- 
peachment to  the  President,  Vice- 
President  and  civil  officers,  a  depar- 
ture from  English  law  which 
permits  impeachment  of  "any  of  the 
King's  subjects,"  Moreover,  the 
framers  replaced  an  unimpeachable 

O 

ERJ£  this  Constitution 


King  with  an  impeachable  presi- 
dent. The  issue  of  whether  the 
president  should  be  removable  on 
impeachment  was  debated  exten- 
sively during  the  convention.  Rufus 
King  of  Massachusetts  argued  that 
it  was  appropriate  to  make  mem- 
bers of  the  judiciary  impeachable 
because  judges  held  their  posts  not 
for  a  limited  time,  but  during  good 
behavior.  Accordingly,  it  was  neces- 
sary that  a  forum  be  established  for 
trying  judicial  misbehavior.  In  con- 
trast, the  cutive  was  to  hold  his 
place  for  a  limited  term  much  the 
same  as  members  of  the  legislature. 
If  the  voters  disliked  the  president's 
actions,  they  could  refuse  to  return 
him  to  office.  King  contended  that 
impeachment  by  the  legislature 
would  destroy  the  executive's  inde- 
pendence and  undermine  the  prin- 
ciples of  the  Constitution.  Never- 
theless, at  the  end  of  the  debates, 
the  vote  was  eight  to  one  in  favor  of 
authorizing  impeachment  of  the 
president. 

The  question  of  impeachment 
arose  again  with  respect  to  govern- 
ment officials  appointed  by  the 
president  when  the  first  Congress 
debated  the  creation  of  the  Depart- 
ment of  Foreign  Affairs.  Some  rep- 
resentatives maintained  that  the 
secretary  of  the  department  could 
be  removed  only  by  impeachment. 
James  Madison  disagreed.  He  con- 
tended that  it  was  necessary  for  the 
president  to  have  the  power  of  re- 
moving officials  he  had  appointed. 
Such  power  would  make  the  presi- 
dent responsible  for  the  conduct  of 
the  officers.  It  would  also  subject 
the  president  himself  to  impeach- 
ment if  he  allowed  his  officers  to 
perpetrate  high  crimes  or  misde- 
meanors against  the  United  States 
or  if  he  neglected  to  superintend 
their  conduct  or  to  check  their  ex- 
cesses. Madison  insisted  that  con- 
struing the  Constitution  so  that  the 
officer  could  not  be  displaced  with- 
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out  the  advice  and  consent  of  the 
Senate  meant  that  the  president 
would  no  longer  be  answerable  for 
the  conduct  of  the  officer.  When  the 
question  was  put  before  the  House, 
a  considerable  majority  voted  that 
the  president  had  the  power  of  re- 
moval. 

The  Impeachment  Process 
Works 

This  very  issue  in  fact  later  pre- 
cipitated the  first  impeachment  of  a 
president.  In  1868,  the  House  of 
Representatives  impeached  An- 
drew Johnson  primarily  for  remov- 
ing his  Secretary  of  War,  Edwin 
Stanton. 

After  Abraham  Lincoln's  assassi- 
nation, Congress  and  the  new  presi- 
dent quickly  clashed.  Following  the 
defeat  of  the  Confederacy,  Con- 
gress had  passed  civil  rights  and 
reconstruction  laws  which  dealt  se- 
verely with  the  states  that  had  se- 
ceded. President  Johnson  opposed 
these  measures  and  attempted  to 
undermine  them.  Secretary  Stan- 
ton, on  the  other  hand,  endeavored 
to  comply  with  the  congressional 
mandate,  and  Congress  feared  that 
Johnson  would  try  to  remove  him. 

Early  in  1867,  Congress  passed 
the  Tenure  of  Office  Act  which  pro  - 
hibited a  president  from  removing 
cabinet  members  he  had  appointed 
and  which  the  Senate  had  con- 
firmed. President  Johnson,  con- 
vinced that  the  Tenure  of  Office  Act 
was  unconstitutional,  decided  to 
test  it.  In  the  summer  of  1867,  he 
dismissed  Edwin  Stanton  from  of- 
fice. Three  days  later,  the  House  of 
Representatives  impeached  him  by 
an  overwhelming  vote  of  128  to  47, 

But  the  Senate  did  not  convict 
Johnson,  First,  he  had  not  violated 
the  Tenure  of  Office  Act,  because 
Lincoln,  not  Johnson,  had  appoint- 
ed Stanton,  Second,  many  senators 
feared  the  radicalism  of  Johnson's 
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Only  the  impeachment  authority 
appears  to  be  immune  from  sub- 
stantial criticism,  and  with  good 
reason. 


opponents.  Although  Johnson's  ac- 
quittal did  not  decide  the  constitu- 
tionality of  the  Tenure  of  Office  Act, 
it  did  confirm  the  soundness  of  the 
impeachment  process;  the  Senate 
prevented  the  House  of  Representa- 
tives from  wreaking  its  vengeance 
upon  a  president  merely  because  it 
embraced  policy  positions  at  vari- 
ance with  those  of  the  president. 
(In  1926,  the  Supreme  Court  pro- 
nounced the  Tenure  of  Office  Act 
unconstitutional  in  deciding  a  case 
brought  under  a  different,  but  simi- 
lar, statute.) 

The  historic  impeachment  pro- 
ceedings conducted  by  the  Commit- 


tee on  the  Judiciary  against  Richard 
M.  Nixon,  the  37th  President  of  the 
United  States,  marked  the  second 
time  in  nearly  two  hundred  years  of 
constitutional  history  that  the 
House  of  Representatives  consid- 
ered articles  of  impeachment 
against  a  president.  On  June  17, 
1972,  agents  of  the  Committee  to 
Re-elect  the  President  were  caught 
burglarizing  the  headquarters  of  the 
Democratic  National  Committee 
for  purposes  of  obtaining  political 
intelligence  (the  "Watergate  Break- 
in*').  The  first  impeachment  article 
alleged  that  by  using  the  power  of 
his  office  and  acting  through  his 


subordinates  and  agents,  Richard 
M.  Nixon  engaged  in  a  plan  or 
course  of  conduct  designed  to  ob- 
struct the  investigation  of  the  bur- 
glary and  to  cover  up  the  existence 
and  scope  of  the  illegal  activities, 
i.e.,  obstruction  of  justice. 

The  second  article  of  impeach- 
ment charged  that  Nixon  abused 
the  powers  of  his  office  by  disre- 
garding his  constitutional  duty  to 
"take  care  that  the  laws  be  faithful- 
ly executed."  Included  among  the 
acts  which  formed  the  basis  of  this 
second  article  were  misusing  vari- 
ous federal  agencies  to  gather  polit- 
ical intelligence  or  to  intimidate 


Opening  of  the  High  Court  of  Impeachment  in  the  Senate  Chamber.  March  13, 1B68.  for  the  trial  of  Andrew  Johnson,  from  a  sketch  by  James  E.  Taylor.  Frank  Leslie's 
Illustrated  Newspaper,  March  28,  1868.  Library  of  Congress. 
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and  punish  his  political  opponents; 
and  failing  to  act  when  he  had 
reason  to  know  that  his  aides  were 
trying  to  impede  legislative,  judicial 
and  executive  inquiries  regarding 
the  Watergate  break-in. 

Finally,  Article  III  charged  that, 
contrary  to  his  oath  of  office,  Nixon 
refused  to  comply  with  lawful  sub- 
poenas issued  by  the  Committee  on 
the  Judiciary  of  the  House  of  Repre- 
sentatives. The  Committee  believed 
that  the  subpoenaed  items  were 
fundamental  in  learning  the  extent 
of  Nixon's  knowledge  of  the  above 
activities.  More  significantly,  Arti- 
cle III  charged  that  Richard  M.  Nix- 
on violated  the  separation  of  pow- 
ers doctrine  by  assuming  the 
functions  of  the  House  in  an  im- 
peachment inquiry  and  thereby  at- 
tempted to  nullify  the  Constitu- 
tion's ultimate  check  on  the 
misconduct  of  public  officials. 

From  an  historical  and  a  consti- 
tutional perspective,  the  third  arti- 
cle of  impeachment  may  well  have 
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been  the  most  important  of  all.  It 
insisted  that  Congress  had  the  pow- 
er to  hold  public  servants  account- 
able for  their  misconduct.  In  es- 
sence, Article  III  confirmed  the 
plenary  authority  of  the  U.S.  House 
of  Representatives  to  impeach,  i.e., 
to  investigate  and  indict.  No  reli- 
ance upon  the  judicial  branch  for 
enforcement  of  the  House's  sub- 
poenas is  needed;  the  House  can 
enforce  its  own  subpoenas  by  the 
impeachment  process.  In  short,  de- 
fiance of  the  House's  request  for 
information  is  an  impeachable  of- 
fense. The  executive  and  judicial 
branches  are  required  to  be  ac- 
countable— and  answerable.  Their 
refusal  makes  them — impeachable. 

As  a  result  of  the  overwhelming 
evidence  that  was  presented 
against  him  and  the  certainty  of  his 
impeachment,  conviction  and  re- 
moval from  office,  President  Nixon 
resigned  on  August  9,  18?£.  Once 
again,  the  impeachment  process 
rendered  a  just  result. 


Many  provisions  of  the  U.S.  Con- 
stitution have  been  criticized.  Ac- 
tive consideration  is  being  given  to 
possible  amendments  of  various  Ar- 
ticles and  Sections  of  this  basic  law 
upon  which  our  nation  is  founded. 
Only  the  impeachment  authority 
appears  to  be  immune  from  sub- 
stantial criticism,  and  with  good 
reason.  In  the  dramatic — indeed, 
traumatic — events  of  1974,  the  im- 
peachment proceedings  against 
Richard  Nixon,  the  single  most  fre- 
quently heard  comment  was:  "The 
Constitution  works." 
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Alexander  Hamilton:  Federalist 

by  JACOB  E.  COOKE 


s  the  early  American  nation  struggled  to  con- 
duct its  business  under  the  Articles  of  Confed- 
eration, Alexander  Hamilton  emerged  as  one 
of  the  most  vocal  advocates  of  a  stronger  central 
government — so  much  so  that  some  of  his  more 
extremist  contemporary  opponents  believed  that 
he  secretly  favored  the  establishment  of  a  monar- 
chy in  America.  But  Hamilton  was  no  closet  mon- 
archist. His  enthusiasm  for  effective  and  efficient 
government  may  have  led  him  to  support  some 
measures  that  alarmed  others,  but  his  belief  in  re- 
publican institutions  was  firm  and  consistent.  More 
to  the  point,  his  diligent  labors  on  behalf  of  the 
ratification  of  the  new  constitution  written  in  Phil- 
adelphia in  1787  played  a  crucial  role  in  its  adop- 
tion. 

Hamilton's  support  of  an  effective,  viable,  central 
government  began  more  than  a  decade  before  the 
Philadelphia  Convention  hammered  out  a  constitu- 
tion under  which  his  goal  could  be  achieved.  His 
ideas  were  forged  in  the  crucible  of  the  American 
Revolution.  The  nationalism  that  he  consistently 
championed  is  explained  by  his  comparative  free- 
dom from  parochial  or  local  ties. 

Born  on  the  West  Indian  island  of  Nevis  in  1755, 
Hamilton  was  the  illegitimate  child  of  Rachael 
Fawcett  Lavien  and  James  Hamilton.  As  a  young 
man  he  moved  with  his  parents  to  St.  Croix  where 
at  the  age  of  thirteen  he  was  taken  on  as  a  clerk 
by  the  partnership  of  Beekman  and  Cruger,  trans- 
planted New  Yorkers  whose  Christiansted-based 
firm  carried  on  an  extensive  international  trade. 
Hamilton  quickly  demonstrated  such  extraordinary 
ability — he  was  manifestly  what  we  would  now 
call  a  child  prodigy — that  Nicholas  Cruger  decided 
to  provide  his  talented  clerk  an  opportunity  to  re- 
ceive a  gentleman's  education  on  the  North  Ameri- 
can mainland.  Arriving  in  1772,  Hamilton  first  at- 
tended a  school  in  Elizabethtown  (now  Elizabeth, 
N J.)  and  a  year  later,  thanks  to  his  remarkable 
precocity,  enrolled  in  King's  College  (now  Colum- 
bia University)  where  he  began  his  studies  in  1773- 
74. 

Hamilton's  decision  to  defend  his  adopted  coun- 
try in  its  dispute  with  Great  Britain  cut  short  his 
formal  education.  In  March  1776  the  New  York  leg- 
islature (bowing  to  the  wishes  of  influential  friends 
of  the  young  West  Indian)  appointed  him  captain 
of  a  company  of  artillery,  to  be  raised  for  the  de- 
fense of  the  province.  A  year  later,  the  single  most 
important  opportunity  of  his  life  presented  itself 
when  George  Washington,  the  commanding  general 


of  the  Continents  rny,  chose  him  to  be  his  aide- 
de-camp. 

From  the  vantage  point  of  Washington's  head- 
quarters, Hamilton  could  view  the  American  war 
effort  as  a  whole.  He  thus  saw  not  only  the  defi- 
ciencies of  the  Continental  army  but  also  the 
weaknesses  of  the  Continental  Congress,  principal- 
ly its  lack  of  powers  to  support  its  own  army  ade- 
quately and  to  invigorate  the  Union  for  which  it 
fought.  In  1780-1781  Hamilton  wrote  a  number  of 
letters  that  set  forth  his  views  on  public  policy 
during  the  Revolution,  including  most  notably  a 
sharp  indictment  of  the  weak  Confederation  gov- 
ernment and  the  necessity  of  constitutional  reform. 
They  also  prefigured  his  advocacy  of  an  efficient, 
effective,  and,  above  all,  more  powerful  govern- 
ment during  the  debate  at  the  constitutional  and 
ratifying  conventions  and  the  interpretation  of  the 
new  constitution  that  would  inform  his  famous 
state  papers  as  the  secretary  of  the  Treasury.  The 
following  excerpts  are  from  a  letter  that  Hamilton 
wrote  to  James  Duane  on  September  3,  1780: 

. .  .  /  sit  down  to  give  you  my  ideas  of  the 
defects  of  our  present  system,  and  the 
cJuxnges  necessai^y  to  save  us  from 
ruin.  .  .  .  Tlie  fundamental  defect  is  a 
want  of  power  in  Congress.  It  is  hardly 
ivorth  while  to  show  in  what  this  con- 
sists, as  it  seems  to  be  universally  ac- 
knowledged, or  to  point  out  how  it  has 
imppened,  as  the  only  question  is  how  to 
remedy  it.  It  may  however  be  said  that  it 
has  oHginated  from  three  causes — an  ex- 
cess of  the  spiHt  of  liberty  which  has 
made  the  particular  states  show  a  jealou- 
sy of  all  power  not  in  their  own 
Jxands; ...  a  diffidence  in  Congress  of 
their  own  powers,  by  which  they  have 
been  timid  and  indecisive  in  their  resolu- 
tions, constantly  making  concessions  to 
tlie  states,  till  they  have  scarcely  left  them- 
selves the  shadow  of  power;  [and]  a  want 
of  sufficient  means  at  their  disposal  to 
answer  the  public  exigencies  and  of  vigor 
to  draw  forth  those  means; .... 

/  shall  now  propose  the  remedies,  ivhich 
appear  to  me  applicable  to  our  circum- 
stances, and  necessaiy  to  extncate  oiir  af- 
fairs from  their  present  deplorable  situa- 
tion. 

Hie  first  step  must  be  to  give  Congress 
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powers  competent  to  ttie  public  exigen- 
cies. .  .  by  calling  immediately  a  conven- 
tion of  all  the  states  with  full  authonty  to 
conclude  finally  upon  a  general  confeder- 
ation, stating  to  them  beforehand  explicit- 
ly the  evils  arising  from  a  want  of  power 
in  Congress,  and  the  impossibility  of  sup- 
porting the  contest  on  its  present  foot- 
ing. .  .  . 

Hie  confederation  in  my  opinion 
should  give  Congress  complete  sovereign- 
ty;  except  as  to  that  part  of  internal  po- 
lice, which  relates  to  the  mghts  of  proper- 
ty and  life  among  individuals  and  to 
raising  money  by  internal  taxes.  It  is 
necessaiy,  that  every  thing,  belonging  to 
this,  should  be  regulated  by  the  state  legis- 
latures. [In  virtually  all  else]  Congress 
should  have  complete  sovereignty.  .  .  . 

Papers  of  Alexander  Hamilton,  II,  400-41"., 
406-408 

The  ideas  that  he  expressed  in  his  private  letter 
in  September  1780  remained  the  pillars  of  Hamil- 
ton's political  thought  throughout  the  Confedera- 
tion era.  He  expressed  them  publicly  in  a  series  of 
six  newspaper  articles  that  appeared  intermittently 
from  July  12,  1781  to  July  4,  1782.  In  these  essays, 
entitled  "The  Continentalist,"  Hamilton  once  again 
concentrated  on  the  perils  and  pitfalls  of  govern- 
ment under  a  constitution  as  feeble  and  frail  as  the 
Articles  of  Confederation  and  the  advantages  to  be 
derived  from  investing  Congress  with  all  the  pow- 
ers requisite  to  viable  nationhood.  The  notion  that 
he  sought  to  controvert  was  the  people's  commit- 
ment to  state  sovereignty;  the  popular  anxiety  that 
he  sought  to  allay  was  the  threat  posed  to  liberty 
by  a  powerful  Union;  the  "noble  and  magnificent" 
vision  that  he  shared  was  that  of  a  "great  Federal 
Republic." 

No.  I,  July  12,  1781 

. .  .  An  extreme  jeilousy  of  power  is  the 
attendant  on  all  popular  revolutions,  and 
has  seldom  been  without  its  evils.  It  is  to 
this  source  we  are  to  trace  many  of  the  fa- 
tal mistakes,  which  have  so  deeply  endan- 
gered the  common  cause;  particularly  that 
defect,  which  will  be  the  object  of  these  re- 
marks, A  WANT  OF  POWER  IN  CON- 
GRESS. . .  .  In  a  government  framed  for 
durable  liberty,  not  less  regard  must  be 
paid  to  giving  the  magistrate  a  proper  de- 


gree of  authonty,  to  make  and  execute  the 
laws  with  rigour,  than  to  guarding 
against  encmachments  upon  the  mghts  of 
the  community.  As  too  much  power  leads 
to  despotism,  too  little  leads  to  anaivhy, 
and  both  eventually  to  the  nan  of  the  peo- 
ple. Uiese  are  maxims  well  known,  but 
never  sufficiently  attended  to,  in  adjust- 
ing the  frames  of  governments.  .  .  . 

No.  VI,  July  4,  1782 

Tliere  is  something  noble  and  magnifi- 
cent in  the  perspective  of  a  great  Federal 
Republic,  closely  linked  in  the  pursuit  of 
a  common  interest,  tranquil  and  prosper- 
ous at  home,  wspectable  abroad;  but  there 
is  something  proportionably  diminutive 
and  contemptible  in  the  prospect  of  a 
number  of  petty  states,  with  the  appear- 
ance only  of  union,  jarring,  jealous  and 
pemerse,  without  any  determined  direc- 
tion, fluctuating  and  unhappy  at  home, 
weak  and  insignificant  by  their  dissen- 
tions,  in  the  eyes  of  other  nations. 

Papers  of  Alexander  Hamilton,  II,  650-651;  III, 
106 

Events  of  the  early  1780s  seemed  to  bear  out 
Hamilton's  fears  of  sovereign  states — "petty,"  "jar- 
ring," and  "jealous" — but  he  refused  to  relinquish 
altogether  his  vision  of  "a  great  Federal  Republic." 
It  was  no  doubt  for  this  reason  that  Hamilton 
agreed  to  serve  as  one  of  New  York's  delegates  to 
the  Continental  Congress.  For  eight  frustrating 
months  (November  1782July  1783),  he  valiantly 
but  unsuccessfully  attempted  to  secure  adequate 
and  permanent  funds  for  the  tottering  Confedera- 
tion government  Although  he  may  have  derived 
some  solace  from  his  emergence  as  an  important 
public  figure,  both  in  New  York  and  in  national 
politics,  Hamilton  was  disheartened  by  what  he 
viewed  as  the  shortsightedness  of  a  majority  of  his 
countrymen  and  dismayed  by  the  immediate  future 
of  his  adopted  country.  In  a  letter  of  July  25,  1783, 
he  shared  his  pessimism  with  his  long-time  friend 
John  Jay: 

We  have  now  happily  concluded  the 
great  work  of  independence,  but  much  re- 
mains to  be  done  to  reach  the  fruits  of  it. 
Our  prospects  are  not  flattering.  Every 
day  proves  the  inefficacy  of  the  present 
confederation,  yet  the  common  danger  be- 
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ing  removed^  we  are  receding  instead  of 
advancing  in  a  disposition  to  amend  its 
defects.  Hie  road  to  popularity  in  each 
state  is  to  inspire  jealousies  of  the  power 
of  Congress,  though  nothing  can  be  more 
apparent  than  that  they  have  no  power; 
and  that  for  the  wan  t  of  it,  the  resowves 
of  the  countnj  during  the  xvar  could  not  be 
drawn  out,  and  we  at  this  moment  expe- 
rience all  the  mischiefs  of  a  bankrupt  and 
ruined  credit.  It  is  to  be  hoped  that  ivhen 
prejudice  and  folly  have  mn  themselves 
out  of  breath  we  may  retu  rn  to  reason 
and  correct  our  eirors. 

Papers  of  Alexander  Hamilton,  111,  416-417 

While  awaiting  such  a  revival  and  correction, 
Hamilton  over  the  next  few  years  focused  his  ener- 
gy and  attention  on  assuring  the  success  of  his  law 
practice  and  thus  the  economic  security  of  his 
growing  family.  But  public  affairs  continued  to  be 
an  overarching  concern  and  he  remained  con- 
vinced that  "the  principal  defects  of  the  confedera- 
tion," as  he  would  reaffirm  in  The  Federalist,  "do 
not  proceed  from  minute  or  partial  imperfections, 
but  from  the  fundamental  errors  in  the  structure  of 
the  biding."  In  his  view  t  .iese  "cannot  be  amend- 
ed otherwise  than  by  an  alteration  in  the  first  prin- 
ciples and  main  pillars  of  the  fabric."  An  opportu- 


nity to  initiate  the  requisite  job  oi*  reconstruction 
was  occasioned  by  the  well-known  Annapolis  Con- 
vention. 

The  initiative  for  calling  this  Convention  was 
taken  by  the  Virginia  legislature,  which  appointed 
commissioners  to  join  delegates  from  other  states 
at  Annapolis,  Marvland,  in  September  1786  "for  the 
p:iT  rpo>>e  of  forming  such  regulations  of  trade  as 
nvsy  be  judged  necessary  to  promote  the  general 
interest.'*  Although  such  remedial  treatment  was 
mild  as  compared  to  the  drastic  surgery  that  Ham- 
ilton believed  to  be  necessary,  he  nevertheless  ac- 
cepted appointment  as  a  member  of  the  delegation 
from  New  York,  hoping  no  doubt  that  an  examina- 
tion of  the  Articles  might  reveal  their  malignancy. 
Any  hope  at  all  soon  appeared  misguided  as  state 
after  state  displayed  little  interest.  When  the  con- 
vention assembled  in  the  Maryland  capital  only 
twelve  delegates  representing  merely  five  states 
were  present.  That  such  an  assembly  might  prove 
to  be  a  giant  and  perhaps  decisive  step  on  the  road 
to  yet  another  convention  empowered  to  establish 
an  entirely  new  government  would  have  appeared 
to  require  nothing  less  than  a  miracle. 

But  so  it  was.  Once  the  convention  was  orga- 
nized, its  members  "entered  into  a  full  communica- 
tion of  Sentiments  &  deliberate  consideration  of 
what  would  be  proper  to  be  done."  They  swiftly 
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decided  that  while  it  would  be  improper  to  pro- 
pose measures  for  a  uniform  commercial  system — 
the  purpose  of  the  assembly — it  would  be  appro- 
priate to  submit  a  general  report  to  the  several 
states.  Drafted  by  Hamilton  and  adopted  on  Sep- 
tember 14,  the  Address  of  the  Annapolis  Conven- 
tion was  not  itself  responsible  for,  but  it  did  make 
possible,  what  has  been  described  as  the  "Miracle 
at  Philadelphia,"  the  Constitutional  Convention  of 
1787. 

Tfiat  there  are  important  defects  in  the 
system,  of  the  Federal  Government  is  ac- 
knoivledged  by  the  Acts  of  all  those  States, 
which  have  concuired  in  the  present  Meet- 
ing; [as  is  the  fact]  Tliat  the  defects  .  .  . 
merit  a  deliberate  and  candid  discussion, 
in  some  mode,  which  will  unite  the  Senti- 
ments and  Councils  of  all  the  States.  .  .  . 

Your  Commissioners,  ivitii  the  most  re- 
spectful deference,  beg  leave  to  sug- 
gest .  ,  .  [that]  the  States.  .  .  would  thetn- 
selves  concur,  and  use  their  endeavours  to 
procure  the  concurrence  of  the  other 
States,  in  the  appointment  of  Commis- 
sioners, to  meet  at  Philadelphia  on  the 
second  Monday  in  May  next,  to  take  into 
consideration  the  situation  of  the  United 
States,  to  devise  such  further  provisions 
as  shall  appear  to  them  necessary  to  ren- 
der the  constitution  of  the  Federal  Gov- 
ernment adequate  to  the  exigencies  of  the 
Union.  .  .  . 

Papers  of  Alexander  Hamilton,  III,  688-689 

George  Clinton,  New  York's  popular  and  peren- 
nial governor,  talking  about  the  Annapolis  Address, 
remarked  that  "no  such  reform  . . .  was  necessary; 
that  tne  Confederation  as  it  stood  w?s  equal  to  the 
purpose*  of  the  Union."  Since  most  of  his  support- 
ers in  the  New  York  legislature,  a  n^ority  of  that 
bociy's  membership,  agreed  with  him,  one  wonders 
why  the  New  York  Assembly  bothered  to  send  a 
delegation  to  the  Philadelphia  convention,  much 
less  to  include  in  it  Alexander  Hamilton,  the  state's 
most  articulate  proponent  of  a  powerful,  genuinely 
sovereign  national  government.  Whatever  the  rea- 
sons for  Hamilton's  selection,  the  Clintonians 
sought  to  checkmate  any  influence  that  he  might 
exeit  by  selecting  as  his  fellow  delegates  two  stal- 
wart states-righters,  Robert  Yates  and  John  Lan- 
sing, Jr.  Thus  effectively  disenfranchised,  Hamilton 


might  reasonably  have  turned  down  the  appoint- 
ment. That  he  did  not  was  probably  due  to  his  im- 
modest belief  that  his  persuasive  oratory  might  in- 
fluence decisions  that  his  votes  could  not. 
Eloquent  he  indisputably  was;  whether  persuasive- 
ly so  is  another  matter.  The  most  important  speech 
that  he  delivered  at  the  Constitutional  Convention 
did  him  more  posthumous  damage  than  anything 
else  he  ever  said  or  wrote. 

Hamilton  took  his  seat  in  the  Convention  on 
May  18  and  then  remained  virtually  silent  for  al- 
most a  month.  Perhaps  exasperated  that  the  Con- 
vention was  not  going  fast  enough  and  far  enough 
toward  embracing  the  kind  of  government  that  he 
envisaged,  he  finally  decided  to  give  the  delegates 
a  shove  in  the  right  direction  by  a  proposal  so  far- 
fetched, so  impossible  of  adoption  by  the  Ameri- 
can people,  that  any  other  plan  considered  by  the 
Convention  would  seem  moderate  by  contrast.  On 
June  18  he  took  up  most  of  an  unusually  hot  day 
describing  the  ideal  government  toward  which  he 
believed  that  the  Convention  should  aim:  one 
branch  elected  for  a  short  term,  one  branch  to 
serve  for  life  and  an  executive  elected  for  life. 
James  Madison  recorded  Hamilton's  speech  as  fol- 
lows: 

Mr.  Hamilton,  had  been  hitherto  silent 
on  the  business  before  the  Convention.  .  . . 
Hie  crisis  however  which  now  marked 
our  affairs,  was  too  serious  to  permit  any 
scruples  xohatever  to  prevail  over  the  duty 
imposed  on  eveiy  man  to  contribute  his 
efforts  for  the  public  safety  &  happiness. 

He  would  first  make  a  comparative  ex- 
amination n  f  the  two  plans  [already  be- 
fore the  Con  Lotion] — prove  that  there 
were  essential  defects  in  both — and  point 
out  such  changes  as  might  render  a  na- 
tional one,  efficacious.  .  .  .  [Hie  vast  ex- 
tent of  the  territoiy  of  the  U.S.]  almost  led 
him  to  despair  that  a  Republican  Govt, 
could  be  established.  .  .  .  He  was  sensible 
at  the  same  time  that  it  would  be  unwise 
to  propose  one  of  any  other  form,  hi  his 
private  opinion  he  had  no  scruple  in  de- 
claring, supported  as  he  was  by  the  opin- 
ions of  so  many  of  the  wise  &  good,  that 
the  British  Govt,  was  the  best  in  the 
world:  and  that  he  doubted  much  ivhether 
any  thing  short  of  it  would  do  in  Ameri- 
ca. .  .  .  In  every  community  where  indus- 
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try  is  encouraged,  there  will  be  a  division 
of  it  into  the  few  &  the  many.  Hence  sepa- 
rate intetvsts  will  arise  Tliere  will  be 
debtors  &  creditors  &c.  Give  all  power  to 
the  many,  they  will  oppress  the  few.  Give 
all  power  to  the  few,  they  will  oppress  the 
many.  Both  therefore  ozight  to  have  power, 
that  each  may  defend  itself  agst,  the  oth- 
er. .  .  .  Wiat  is  the  inference  from  all  these 
obsewations?  Tliat  we  ought  to  go  as  far 
in  order  to  attain  stability  and  perma- 
nency, as  republican  pHnciples  will  ad- 
mit. [Let  the  lower  house  of  the  legislature 
be  elected  by  the  people  to  sewe  for  a  com- 
paratively short  teim.J  Let  one  bmnch  of 
the  Legislative  hold  their  places  for  life  or 


at  least  during  good  behaviour.  Let  the 
Executive  also  be  for  life.  ,  .  .  But  is  this  a 
Republican  Govt.,  it  will  be  asked?  Yes  if 
all  the  Magistrates  are  appointed,  and  va- 
cancies are  filled,  by  the  people,  or  a  proc- 
ess of  election  originating  with  the  peo- 
ple. .  .  . 

James  Madison,  "Notes  on  the  Debates  In  the 
Federal  Convention,"  Papers  of  Alexander 
Hamilton,  IV,  187,  188,  192,  193,  194. 

Although  Hamilton's  speech  was  posthumously 
so  interpreted  as  to  make  him  the  proponent  of 
monarchy  or  aristocracy,  it  was  not  a  final  state- 
ment of  his  political  philosophy.  He  would  come  to 
realize,  as  he  argued  only  a  few  months  later  in 
The  Federalist^  that  indivisible  sovereignty  was  not 
indispensible  to  a  vigorous  and  effective  national 
government,  that  federalism  could  be  tailored  to 
the  exigencies  of  Union  and  that  republicanism 
was  best  suited  to  the  temper  and  needs  of  the 
American  people. 

Soon  after  his  controversial  speech  of  June  18, 
Hamilton,  who  presumably  decided  that  his  ability 
to  affect  the  outcome  of  the  deliberations  of  the 
Constitutional  Convention  was  at  best  marginal,  re- 
turned to  New  York.  Although  he  thereafter  inter- 
mittently resumed  his  seat  at  the  Convention  and 
occasionally  participated  in  its  debates,  his  role 
was  not  a  major  one.  On  September  17  he  was  the 
sole  New  York  delegate  to  sign  the  new  frame  of 
government.  His  reason  for  doing  so  was  suggest- 
ed some  months  later  in  The  Federalist.  "The  truth 
is,"  he  wrote  in  a  passage  that  also  indicated  how 
far  he  had  travelled  since  June  18,  "that  the  Gener- 
al GENIUS  of  a  government  is  all  that  can  be  sub- 
stantially relied  upon  for  permanent  effects.  Partic- 
ular provisions,  though  not  altogether  useless,  have 
far  less  virtue  and  efficacy  than  are  commonly  as- 
cribed to  them." 

The  Federalist  was  Hamilton's  most  important 
contribution  to  the  adoption  of  the  new  constitu- 
tion hammered  out  by  what  has  aptly  been  called 
"the  Great  Convention."  Of  the  bulky  literature  oc- 
casioned by  the  debate  over  ratification,  it  was 
also  the  most  enduringly  important.  Having  decid- 
ed to  publish  a  series  of  essays  defending  the  pro- 
posed constitution,  virtually  clause-by-clause,  Ham- 
ilton secured  the  aid  of  two  brilliant  collaborators, 
John  Jay,  a  fellow  New  Yorker  who  had  served  as 
Secretary  for  Foreign  Affairs  under  the  Confedera- 
tion government,  and  James  Madison  of  Virginia, 
with  whom  Hamilton  had  served  in  the  Continental 
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Congress  in  1782-1783  and  perhaps  the  most  influ- 
ential member  of  the  Constitutional  Convention. 
Jay  wrote  only  five  of  the  essays;  Hamilton  and 
Madison  wrote  the  rest.  Addressed  to  uthe  people 
of  the  state  of  New  York"  and  written  under  the 
pseudonym  "Publius  "  the  articles  were  initially 
printed  in  New  York  City  newspapers  between  Oc- 
tober 1787  and  August  1788  and  published  in  book 
form  in  the  latter  year. 

Hamilton's  "Publius"  essays  are  replete  with 
richly  textured  arguments  and  illustrations  and 
comprehensive  explications  of  the  Constitution. 
The  following  passages  illustrate  some  of  his  ma- 
jor ideas. 

The  principal  theme  of  The  Federalist  was  the 
manifest  inability  of  the  Confederation  government 
to  deal  with  the  pressing  problems  of  the  new  na- 
tion. 

.  .  .  Hxere  are  material  imperfections  in 
our  national  system,  and  .  .  .  something 
is  necessary  to  be  done  to  rescue  us  fmm 
impending  anarchy.  The  facts  that  sup- 


port this  opin  ion  are  no  longer  objects  of 
speculation.  .  .  . 

We  may  indeed  with  propriety  be  said 
to  have  reached  almost  the  last  stage  of 
national  humiliation.  There  is  scarcely 
any  thing  that  can  wound  the  pride,  or 
degrade  the  character  of  an  independent 
nation,  which  we  do  not  experience.  .  .  . 
To  shorten  an  enumeration  of  particulars 
which  can  afford  neither  pleasure  nor  in- 
stmction  it  may  in  general  be  demanded, 
what  indication  is  there  of  national  dis- 
order, poverty  and  insignificance  that 
could  befall  a  community  so  peculiarly 
blessed  with  natural  advantages  as  we 
are,  which  does  not  form  a  part  of  the 
dark  catalogue  of  our  public  misfortunes? 
The  Federalist,  No.  15 


How  did  the  revamped  Federal  system  proposed 
by  the  Cons  :.tutional  Convention  remedy  the  ma- 
jor defect  of  the  Articles  of  Confederation:  its  pow- 
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"WE  the  Delegates  of  the  People  of  the  State  of  New  York  duty  elected  and  Met  In  Convention  having  maturely  considered  the  Constitution  tor  the  United  States 
of  America . . .  and  having  also  seriously  and  deliberately  considered  the  present  situation  of  the  United  States,  Do  declare  and  make  known . . . ,"  beginning 
of  New  York  State's  document  of  ratification,  July  26, 1788.  National  Archives, 
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erlessness  to  enforce  compliance  with  the  laws  of 
the  Union?  Hamilton's  answer — the  operation  of 
the  laws  of  the  national  government  directly  upon 
the  individual  citizens  of  the  country — was  the 
Constitution's  most  important  contribution  to  the 
theory  and  practice  of  federalism. 

It  seems  to  require  no  pains  to  prove 
that  the  States  ought  not  to  prefer  a  na- 
tional constitution,  which  could  only  be 
kept  in  motion  by  the  instrumentality  of 
a  large  army,  continually  on  foot  to  exe- 
cute the  ordinary  requisitions  or  decrees 
of  the  government.  And  yet  this  is  the 
plain  alternative  involved  by  those  who 
wish  to  deny  it  the  power  of  extending  its 
operations  to  individuals.  .  .  . 

...  If  it  be  possible .  .  .  to  constmci  a 
Federal  Government  capable  of  regulating 
the  common  concerns  and  preserving  the 
general  tranquility,  .  .  .  it  must  carry  its 
agency  to  the  persons  of  the  citizens.  It 
must  stand  in  need  of  no  intermediate 
legislations;  but  must  itself  be  empowered 
to  employ  the  arm  of  the  ordinary  magis- 
trate to  execute  its  own  resolutions.  Hie 
majesty  of  the  national  authority  must  be 
manifested  through  the  medium  of  the 
Courts  of  Justice.  .  .  . 

The  Federalist,  No.  16 

Hamilton's  analysis  of  and  prescriptions  and  pre- 
dictions for  specific  provisions  of  the  new  charter 
of  government  (most  notably  those  dealing  with 
the  executive  and  the  Supreme  Court)  provided 
what  would  in  time  be  viewed  as  a  definitive  com- 
mentary on  the  Constitution.  But  his  most  insistent 
theme  (implicit  as  often  as  explicit)  and  one  that 
he  had  emphasized  for  a  decade  was  suggested  by 
the  word  he  used  as  a  synonym  for  effective  gov- 
ernment: that  word  was  "energy"  (sometimes  used 
interchangeably  with  "vigor"). 

.  .  .  An  enlightened  zeal  for  the  energy  and 
efficiency  of  govewment  will  be  stigma- 
tized,  as  the  offspring  of  a  temper  fond  of 
despotic  power  and  hostile  to  the  princi- 
ples of  liberty.  .  .  .  It  will  be  forgotten,  on 
the  one  hand,  that  jealousy  is  the  usual 
concomitant  of  violent  love,  and  that  the 
noble  enthusiasm  of  liberty  is  too  apt  to 
be  infected  with  a  spirit  of  narrow  and  il- 


liberal distrust.  On  the  other  hand,  if  »v\.7 
be  equally  forgotten,  that  the  rigour  of 
government  is  essential  to  tls  security  t  J 
liberty: .... 

The  Federalist,  No.  1 

It  was  g  tiling  hardly  to  be  expected, 
that  in  a  popular  revolution  the  minds  of 
men  should  stop  at  that  hapj^j  mean, 
which  marks  the  salutary  bound  *ry  be- 
tween POWER  and  PRIVILEGE,  c  ud  com- 
bines the  energy  of  government  t*  \th  tie 
security  of  private  right?.  .  .  .  77tv  citiz-wss 
of  America  have  too  much  discnrnnent  ;j 
be  argued  into  anarchy.  And  I  u«%-  much 
mistaken  if  experience  has  not  \r  \mght  a 
deep  and  solemn  conviction  r,    ne  pub'ic 
mind,  that  greater  energy  ofijwiwment 
is  essential  to  the  welfare  and  prosperity 
of  the  community.  .  .  . 

The  Federalist,  No.  26 

Precisely  because  it  was  in  large  measure  a  dis- 
quisition on  political  philosophy,  Hie  Federalist 
presumably  had  little  elfect  on  the  great  majority 
of  delegates  to  the  state  ratifying  conventions,  in- 
cluding the  one  that  convened  in  Poughkeepsie. 
New  York  on  June  17,  1788.  With  the  approval  of 
New  Hampshire  some  fou;r  days  earlier,  the  requi- 
site nine  states  had  ratified  the  proposed  constitu- 
tion. It  was  now  officially  adopted.  But  the  suc- 
cessful establishment  of  a  new  government  *vas 
still  problematic:  it  depended  on  ratification  by 
New  York  and  Virginia  where  opponents  to  the 
Constitution  appeared  to  be  in  a  majority  and  in- 
vincible. This  was  particularly  true  of  New  York 
where  in  the  vote  for  delegates  to  the  state  con- 
vention the  Antifederalists  won  all  but  four  of  the 
state's  counties.  Hamilton,  who  had  been  elected  a 
delegate  from  New  York  City,  was  among  the  Fed- 
eralist leaders  who  sought  to  reverse  this  anti- 
unionist  sentiment. 

One  all-important  consideration,  implicit  from 
the  outset  of  the  convention  proceedings,  provided 
a  glimmer  of  hope:  Despite  the  Clintonians*  dis- 
trust of  a  strong  union,  they  were  understandably 
troubled  by  the  consequences  of  New  York's  self- 
imposed  isolation  from  its  sister  states.  Uncertain 
that  such  anxiety  might  in  the  end  oblige  the  Clin- 
tonians  to  approv   'he  Constitution,  Hamilton 
chose  to  rely  instead  on  the  efficacy  of  his  own  el- 
oquence. In  speech  after  speech  he  tried  to  allay 
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Antifederalist  fears  of  the  national  government's 
usurpation  of  power  under  the  Constitution  which 
he  depicted  as  the  only  alternative  to  chaotic  dis- 
union and  perhaps  anarchy.  Hamilton's  perform- 
ance at  Poughkeepsie  was  impressive,  particularly 
his  persuasive  refutation  of  his  antagonist's  argu- 
ments. To  counter  the  Clintonians'  insistence  on 
the  anti-democratic  nature  and  centralizing  drift  of 
the  new  Constitution,  Hamilton,  for  example, 
pointed  to  the  "truly  republican  principles  of  the 
Constitution." 


.  .  .  We  have  been  told,  that  the  spirit  of 
patriotism  and  love  of  liberty  are  alm  ost 
extinguished  among  the  people;  and  that 
it  has  become  a  prevailing  doctrine,  that 
republican  principles  ought  to  be  floated 
out  of  the  world.  Sir,  I  am  confident  that 
such  remarks  as  these  are  rather  occa- 
sioned by  the  heat  of  argument,  than  by  a 
cool  conviction  of  their  tru  th  and  jus- 
tice. .  .  .  /  [have  not]  discovered  any  dim- 
inution of  regard  for  those  rights  and  lib- 
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erties,  in  defence  of  which t  the  people 
have  fought  and  suffered.  .  .  .  the  princi- 
ples of  republicanism  are  founded  on  too 
firm  a  basis  to  be  shaken.  .  .  .  1  am  flat- 
tered with  a  hope,  Sir,  that  we  have  now 
found  a  cure  for  the  evils  under  which  we 
have  so  long  labe^ri  J  trust,  that  the  pro- 
posed Constitution  affonis  a  genuine 
specimen  of  representative  and  republi- 
can government — and  that  it  will  answer, 
in  an  eminent  d agree,  all  the  beneficial 
pu  lyases  of  society. 

Papers  of  Alexander  Hamilton,  V,  44-45 

But  in  view  of  the  Antifederalists'  focus  on  state 
sovereignty  as  the  essential  bulwark  of  political 
freedom,  Hamilton's  m^jor  purpose  was  to  refute 
the  argument  that  a  viable  central  government 
would  diminish  or  perhaps  demolish  state  power 
and  at  the  same  time  to  insist  on  the  supremacy  of 
Federal  authority  should  there  be  a  conflict  of  in- 
terest or  laws. 

Hie  state  governments  possess  inherent 
advantages,  which  will  ever  give  them  an 
influence  and  ascendency  over  the  nation- 
al government;  and  will  forever  preclude 
the  possibility  of  federal  encroachments. 
Tliat  their  liberties  indeed  can  be  subvert- 
ed by  the  federal  head,  is  repugnant  to  ev- 
en/ rule  of  political  calcula  tion.  Is  not 
this  arrangement  then,  Sir,  a  most  wise 
and  prudent  one?  .  .  . 

Gentlemen,  in  their  masoning,  have 
placed  the  in  terests  of  the  several  states, 
a)id  those  of  the  United  States  in  contrast. 
Hiis  is  not  a  fair  vietv  of  the  subject, 
Hiey  must  necessarily  be  involved  in  each 
other.  .  .  .  Hie  local  interests  of  a  state 
ought  in  eve)*y  case  to  give  way  to  the  in- 
terests of  the  Union:  For  ivhen  a  sacrifice 
of  one  or  the  other  is  necessary,  the  for- 
mer becomes  only  an  apparent,  partial 
interest,  and  should  yield,  on  the  princi- 
ple that  the  small  good  ought  never  to  op- 
pose the  great  one.  .  .  .  Tliere  must  be  a 
popetual  accommodation  and  sacrifice  of 
local  advantage  to  general  exp  Hency.  .  .  . 

[Nevertheless!  Gentlemen  inuulge  too 
many  unreasonable  apprehensions  of 
danger  to  the  state  governments.  .  .  .  Hie 
state  governments  are  essentially  neces- 


sary to  thefonn  and  spirit  of  the  general 
system.  .  .  . 

'apers  of  Alexander  Hmilton,  V,  26,  70 

The  debates  in  the  New  York  Convention  droned 
on  day  after  day,  even  after  news  was  received 
that  Virginia  had  become  the  tenth  state  to  ratify 
the  Constitution.  Nevertheless,  the  play  being 
staged  at  Poughkeepsie  was  inexorably  reaching  a 
denouement  that  the  most  stalwart  Antifederalists, 
even  as  they  continued  to  act  their  self-assigned 
roles,  must  have  dimly  perceived.  Finally,  on  July 
26  the  Convention,  which  at  the  outset  had  count- 
ed a  majority  of  two  to  one  against  adoption,  un- 
conditionally ratified  the  new  Constitution  by  a 
vote  of  thirty  to  twenty-seven.  What  was  responsi- 
ble? The  most  satisfactory  answer  was  offered  by 
Antifederalist  leader  Melancton  Smith  who  ex- 
plained that  the  frightening  alternative  to  ratifica- 
tion would  have  been  "convulsions"  in  the  South- 
ern section  of  the  state,  "faction  and  discord"  in 
the  rest. 

Even  before  their  state's  ratification,  the  citizens 
of  New  York  City  had  begun  preparations  for  an 
elaborate  parade  to  celebrate  the  formation  of  a 
new  national  government.  It  was  held  on  July  23, 
three  days  preceding  ratification  by  the  Pough- 
keepsie convention.  Although  that  expected  event 
could,  as  has  been  indicated,  be  attributed  to  any 
number  of  abstract  causes,  to  New  York  City  Fed- 
eralist?; it  was  due  to  one  person:  Alexander  Hamil- 
ton. Thus  it  was  that  the  grandest  float  in  the 
City's  victory  march  was  an  impressive  replica  of  a 
sea-going  vessel  manned  by  thirty  seamen,  drawn 
by  ten  horses  «»*.nd  named  in  honor  of  the  man 
whose  figure  was  carved  on  its  prow:  the  Hamil- 
ton. 

Sources: 

Harold  C.  Syrett,  et  al.t  eds.,  Papers  of  Alexander  Hamilton,  26 

vols.  (1961-1978). 
Jacob  E.  Cooke,  ed.,  The  Federalist  (1961). 

Jacob  E.  Cooke  is  John  Henry  MacCracken  Professor  of 
History  at  Lafayette  College.  He  was  associate  editor  of 
the  initial  fifteen  volumes  of  The  Papers  of  Alexander 
Hamilton  (Columbia  University  Press,  1.961-1969)  and  is 
the  author  of  Alexander  Hamilton,  a  biography  published 
by  Charles  Scribner's  Sons  in  1982. 


ERIC 


this  Constitution 


372 
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THE  WHISKEY  REBELLION:  A  TEST 
OF  FEDERAL  POWER 


Tfte  lessoii  which  follows  has  been  designed  for  use  in  the  high  school  chist- 
room,  in  courses  which  teach  American  history  and  government.  It  is  one  of 
sixty  lessons  developed  by  Project  '87  with  a  grant  from  the  National  Endow- 
ment for  the  Humanities.  Tiiis  lesson  may  be  photocopied  for  classroom  appli- 
cation with  the  attribution  noted  on  page  1.  It  has  been  edited  for  inclusion  in 
this  Constitution. 

The  complete  book  of  Lessons  on  the  United  States  Constitution  will  be  pub- 
lislied  in  June.  See  the  advertisement  on  p.  53  for  information  on  haw  to  order 
the  lessons.  The  lessons  were  designed  and  developed  by  John  J.  Patrick  of  the 
Social  Studies  Development  Center,  Indiana  University,  and  Richard  R&ny  of 
the  Citizenship  Development  Program,  Ohio  State  University.  Paul  Finkelman 
of  the  State  University  of  New  York,  Bingham  ton,  sewed  as  consulting  histori- 
cal editor. 

Pmject  '87  would  like  to  hear  of  other  curriculum  materials  on  the  Constitu- 
tion developed  for  all  grade  levels,  but  especially  pre-collegiate.  We  will  cotisid- 
er publishing  samples  in  this  section  of  the  magazine.  Please  contact  this  Con  - 
stitution, 1527 Neiv  Hampshire  Avenue,  N.W.,  Washington,  D.C  20036. 
Attention:  Educational  materials. 


Sn  the  18  years  after  declaring  independence,  the  United  States  could  be  proud  of  two  great  achievements.  It  had 
won  freedom  from  Britain  and  had  created  a  marvelous  system  of  government,  unlike  any  other.  But  1794 
brought  troubles  that  threatened  to  undo  these  hard- won  gains.  Money  was  the  root  of  the  problem. 

The  new  federal  government  had  huge  debts.  Millions  of  doliars  had  been  borrowed  from  private  citizens  and 
foreign  governments.  State  governments  had  also  borrowed  from  citizens.  The  new  national  government  decided 
to  take  on  all  these  debts,  including  those  of  the  states;  the  total  was  about  $80  million.  In  the  3790s,  that  was  an 
almost  unbelievable  amount  of  money.  Someone  had  to  come  up  with  a  pbi  »  to  pay  back  that  money  and  keep 
the  government  from  going  bankrupt.  That  task  fell  to  Alexander  Hamill  j:\  our  first  Secretary  of  th<>  Treasury 
and  an  advisor  to  President  Washington. 

An  Excise 

An  excise  was  one  part  of  Hamilton's  overall  plan  to  pay  our  deb'.*.  An  excise  is  an  internal  tax  on  the  manu- 
facture, sale  or  consumption  of  a  commodity  within  a  country. 

Hamilton  realized  that  excises  were  unpopular.  Britain's  attempt  to  lay  an  excise  (the  Stamp  Act  of  1765)  was 
repealed  in  the  face  of  united  colonial  opposition.  Yet  Hamilton  found  other  alternatives  for  raising  money  unap- 
pealing. If  taxes  were  raised  on  property,  the  wealthy  Easterners  would  complain.  Without  the  support  and  com- 
mitment of  America's  wealthy  class,  Hamilton  did  not  see  how  the  nation  would  survive  economically.  If  he 
raised  tariffs  (taxes  on  imports),  smuggling  would  be  encouraged  and  trade  with  foreign  countries  would  slow 
down;  this  would  also  hurt  America's  industries,  as  well  as  its  merchants.  So  Hamilton  persuaded  Congress  to 
pass  the  Excise  Act  in  March  of  179L  Both  Republicans  and  Federalists  voted  for  the  law  which  established  a  tax 
on  stills  and  distilled  liquor. 

Farmers  React  to  the  Excise 

The  Farmer's  Situation.  Beyond  the  Appalachian  Mountains  was  a  frontier  settled  by  farmers  who  grew  many 
crops,  including  grains.  Whatever  extra  grain  they  would  harvest  could  buy  other  necessities  of  frontier  life. 
Transportation  was  a  real  problem,  though.  It  was  too  expensive  to  ship  bulky  grain  by  mule  over  the  mountains 
and  to  the  east;  the  Mississippi  River,  held  by  Spain,  was  closed  to  Americans.  So  the  only  answer  was  to  use  the 
grain  to  distill  whiskey.  Grain  as  whiskey  was  much  more  portable,  <nd  many  western  farmers  maintained  stills. 
The  liquor  became  a  kind  of  currency  of  its  own  when  traded  for  axes  and  fabric  and  the  like. 

In  western  Pennsylvania,  the  Excise  Act  of  1791  hit  the  farmers  of  Washington  County  like  a  lightning  bolt.  It 
affec  iod  their  only  exportable  product,  and  the  duties  were  oppressively  high — about  25  percent  of  the  farmer's 
already  small  profits  from  the  sale  of  the  liquor.  Moreover,  cash  with  which  to  pay  the  tax  was  in  short  supply  in 
the  West,  where  whiskey,  tobacco,  and  other  products  often  circulated  as  currency.  The  farmers  of  Washington 
County,  Pennsylvania,  decided  to  defy  the  law.  They  would  nor  pay  the  Whiskey  Tax! 

The  Whiskey  Rebellion  Begins.  In  September  of  1791,  representatives  of  the  farmers  met  in  Pittsburgh  to  draft 
a  protest  to  be  sent  to  the  president  Lacking  agreement  on  a  course  of  action,  the  meeting  adjourned,  but  the 
protest  grew.  Local  leaders  in  western  Pennsylvania  vowed  to  obstruct  the  operation  of  the  law  and  outbreaks  of 
violence  and  rioting  took  place  in  Pennsylvania  and  elsewhere.  In  response,  President  Washington  issued  a  proc- 
lamation announcing  the  federal  government's  intention  to  enforce  the  law,  but  no  official  addressed  the  funda- 
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President  and  Commander-in-Chief  Ge&  Mthlngton,  i Mowing  troops  at  Fort  Cumberland,  Maryland,  October,  1794,  In  preparation  tor  duelling  the 
Whiskey  Rebellion.  Painting  by  FredttL,  itmielmeyer.  Library  of  Congress. 


mental  grievance  of  the  farmers — that  the  United  States  was  taxing  their  only  cash  product  and  apparently  giving 
them  nothing  in  return.  For  three  years  farmers  refused  to  pay  the  las;  and  regularly  sent  petitions  and  protests, 
which  were  ignored.  President  Washington  was  deeply  troubled  by  this  dotiance  of  federal  law.,  but  lie  was  also 
reluctant  to  use  force  to  compel  the  farmers  to  pay  the  tax. 

In  July  of  1794,  John  Neville  (excise  inspector  for  Washington  County)  and  David  Lenox  (a  federal  marshal) 
tried  to  serve  a  summons  ordering  a  farmer  to  appear  in  federal  court  in  Philadelphia.  At  that  moment,  a  group  of 
armed  farmers  arrived,  forcing  a  hasty  retreat  by  these  federal  officials.  Followed  to  his  estate  by  the  farmers, 
Neville  found  himself  under  siege.  About  one  hundred  farmers  assaulted  Neville's  home.  He  defended  the  pre- 
mises himself  on  the  first  day,  but  on  the  second,  the  number  of  assailants  had  grown  to  five  hundred,  and  about 
a  dozen  militia  arrived  to  help  Neville,  who  escaped.  The  militia  tried  to  defend  the  house,  but  in  the  end,  they 
were  overpowered  by  the  farmer-distillers,  who  set  fire  to  the  barn,  outbuildings,  fences,  and,  finally,  the  house  it- 
self. One  farmer,  James  McFarlane,  was  killed,  and  a  number  of  men  on  each  side  were  wounded.  David  Lenox 
was  held  captive  for  a  while. 

By  August  2,  1794,  five  thousand  whiskey-makers  were  assembled  outside  of  Pittsburgh,  led  by  David  Bradford, 
a  lawyer.  Throughout  the  month,  meetings  took  place  in  western  Pennsylvania  protesting  the  excise.  The  majority 
of  the  people  in  the  region  supported  the  farmer-distillers.  Alexander  Hamilton,  who  had  advocated  the  use  of 
force  in  1792,  now  urged  the  president  to  suppress  the  protest  by  leading  an  army  against  the  demonstrators. 

The  Federal  Government  Responds  to  the  Whiskey  Rebellion 
Repeal  or  Enforce  the  Law?  The  Constitution  and  all  laws  made  according  to  the  Constitution  were  supposed 
to  be  "the  supreme  law  of  the  land"  (Article  VI,  paragraph  2).  That  principle  was  being  challenged.  The  federal 
government  had  to  exercise  its  constitutional  duty  to  enforce  the  law.  If  it  did  not,  it  would  appear  to  be  as  weak 
as  the  government  under  the  Articles  of  Confederation.  Hamilton  urged  the  president  to  act  quickly.  He  feared 
that  if  the  president  did  not  see  that  the  law  was  enforced,  the  whole  foundation  of  the  national  government 
would  be  undermined.  He  may  even  have  looked  forward  to  the  conflict  as  a  test  of  the  authority  of  the  Federal 
government  over  the  'states.  If  strong  action  were  taken,  the  supremacy  of  the  federal  law  and  of  the  central  gov- 
ernment would  be  demonstrated,  and  the  incipient  rebellion  in  the  West  would  be  quelled.  The  only  alternative 
would  be  to  repeal  the  law;  the  government  could  not  afford  to  have  a  law  on  the  books  that  it  could  not  enforce. 

The  President's  Predicament.  President  Washington  agreed  with  Alexander  Hamilton  that  it  was  necessary  to 
enforce  the  nation's  '.aws.  However,  many  considerations  made  speedy  action  difficult. 
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First,  he  feared  that  using  troops  against  the  western  farmers  would  meet  with  a  very  unfavorable  reaction 
from  the  public.  Alexander  Hamilton  had  many  opponents,  Thomas  Jefferson  among  them,  who  claimed  that 
Hamilton's  heavy-handed  approach  showed  his  bias  against  the  farmers  in  favor  of  urban,  wealthy  Easterners. 
Hamilton  never  really  believed  that  common  people  could  govern  themselves.  What  he  really  wanted,  they 
claimed,  was  to  create  an  American  monarchy.  If  the  president  followed  Hamilton's  advice,  people  would  say  that 
King  George  HI  had  just  been  replaced  by  King  George  Washington.  What  would  foreign  countries  think  about  us 
then?  Therefore,  Washington  did  not  want  to  use  force  until  public  opinion  supported  his  doing  so. 

Second,  many  public  officials  opposed  using  force,  including  the  governor  of  Pennsylvania,  Thomas  Mifflin.  Ar- 
ticle IV,  Section  4,  of  the  Constitution  states:  "The  United  States  shall  guarantee  to  every  state  in  this  Union  a  re- 
publican form  of  government,  and  shall  protect  each  of  them  against  invasion;  and  on  application  of  the  legisla- 
tive, or  of  tfie  executive  (wfien  the  legislature  cannot  be  convened)  against  domestic  violence."  (emphasis 
added)  The  governor  of  Pennsylvania  had  not  convened  the  legislature  to  ask,  nor  had  he  himself  asked,  for  fed- 
eral assistance  in  dealing  with  the  tax  resisters.  But  Mifflin  was  a  Republican,  and  Hamilton  believed  that  the  gov- 
ernor wanted  to  see  the  Federalists  who  were  in  national  office  embarrassed. 

The  president  had  another  option:  Article  I,  Section  8,  Paragraph  15,  of  the  Constitution  allowed  Congress  "To 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections  and  repel  invasions," 
and  Congress  had  passed  the  Militia  Act  of  1792  to  implement  this  section.  However,  the  act  required  that  a  fed- 
eral judge  certify  that  the  court  system  was  not  functioning  adequately  before  the  president  could  nationalize  the 
militia.  Washington  could  not  provide  that  evidence. 

The  President's  Decision.  Washington  realized  that  the  federal  government  could  not  move  troops  into  Pennsyl- 
vania without  the  support  of  the  state's  government.  Therefore,  he  arranged  a  meeting  with  Pennsy lvanir 's  gover- 
nor and  other  state  officials.  The  participants  came  to  agreement  that  the  federal  government  would  dr\fy  mili- 
tary action  until  state  officials  could  negotiate  with  the  rebels. 

On  August  4,  Supreme  Court  Justice  James  Wilson,  a  political  ally  of  President  Washington's,  ceru-.cc  tY*at  the 
situation  in  Pennsylvania  warranted  nationalizing  the  *>n„  \.  In  the  next  two  days,  Washington  put  oil:  »  prdhYta- 
nary  call  to  the  militia  and  appointed  a  federal  commission  to  negotiate  with  the  rebels.  On  August  ~    c  al&">  is 
sued  a  proclamation  ordering  rebellious  citizens  to  end  their  "treasonable  acts"  and  announcing  hr  v.crSi-''  * 
mobilize  the  militia.  (Washington's  proclamation  appears  at  the  end  of  the  lesson.) 

The  commissioners  appointed  by  Washin^-on  (which  included  two  P*  *  ^ r>> ~\  state  officials)  left  immediate- 
ly for  western  Pennsylvania.  Although  they  had  authority  to  grant  an  *   •       '  .o  forgive  unpaid  taxes,  the  infor- 
mation they  obtained  led  them  to  believe  radicals  controlled  the  farrv    -  \   ^  -  <*re  threatening  violence  and  in- 
timidation. Their  reports  convinced  Hamilton  and  Washington  to  mo*  * 

On  September  9,  the  president  ordered  the  militia  to  assemble  to       <•       v*hat  he  now  saw  as  a  real  rebel- 
lion. Governor  Mifflin  of  Pennsylvania  cooperated  fully  with  the  presk'        Volic  opinion  was  now  enthusiastical- 
ly behind  the  president's  actions.  When  12,800  men  had  been  assemble*  :! ;.. ,  *v;  four  states,  ?.  larger  force  than  he 
had  ever  commanded  in  the  Revolution,  Washington  placed  them  und<ir  the  command  of  General  "Light-Horse 
Harry"  Lee  (father  of  \  vort  E.  Lee,  Confederate  general  during  the  Civil  War). 

The  president  aoc>  »    :uied  his  troops  westward  to  Bedford,  Pennsylvania,  before  returning  to  Philadelphia. 
This  was  the  only  tinu;  in  American  history  that  a  president,  as  commander-in-chief,  has  ever  taken  the  field  with 
his  army.  Alexander  Hamilton,  in  uniform,  also  rode  with  the  troops.  To  their  surprise,  however,  they  were  met 
with  no  resistance.  No  battles  were  fought.  Leaders  of  this  "rebellion"  had  vanished  across  the  Ohio  River,  and 
only  a  handful  of  prisoners  were  taken.  In  the  end,  General  Lee  offered  amnesty  to     bur  5J  men;  of  these,  only 
two  were  convicted  of  treason,  and  they  were  both  pardoned  by  President  Washington, 

The  Results:  The  Supremacy  of  Federal  Law  is  Affirmed 
Some  Americans  still  objected  to  Washington's  decision.  Thomas  Jefferson  denounced  the  government's  use  of 
force  against  this  so-called  rebellion.  His  sympathies  had  always  been  with  the  farmers.  He  feared  the  power  of 
wealthy  city  dwellers.  He  also  believed  that  the  new  federal  government  (if  to1.:  strong)  would  abuse  its  power. 
Not  surprisingly  then,  Jefferson  claimed  that  "an  insurrection  was  announced  and  proclaimed  and  armed  against, 
but  could  never  be  found."  But  Hamilton  pointed  to  the  danger  of  under-estimating  civil  disorder: 

Beware  of  magnifying  a  riot  into  an  insurrection  by  employing  in  the  first  instance  an  inadequate  force.  Tis 
better  far  to  err  on  the  other  side.  Whon?ver  the  government  appears  in  arms,  it  ought  appear  like  a  Hercules, 
and  inspire  respect  by  the  display  of  strength.  The  consideration  of  expense  is  of  no  moment  compared  with 
the  advantages  of  energy. 

As  the  years  passed,  the  conditions  leading  to  the  Whiskey  Rebellion  disappeared.  The  Mississippi  River  was 
opened  to  Americans  in  1795  (Pinckney's  Treaty),  so  farmers  could  now  ship  grain  and  did  not  have  to  convert  it 
to  whiskey.  A  victory  by  U.S.  troops  over  the  native  Americans,  which  resulted  in  the  Treaty  of  Greenville  (also 
1795),  made  the  frontier  safer  and  persuaded  Western  farmers  that  the  national  government  did  take  their  con- 
cerns seriously.  The  Excise  Act  was  repealed  when  Thomas  Jefferson  became  president.  What  did  not  disappear, 
though,  was  a  key  principle  of  our  Constitution — the  supremacy  of  the  Constitution  and  federal  laws  made  un- 
der it. 

The  principle  of  federal  supremacy  had  been  uphold  in  the  Whiskey  Rebellion.  It  showed  that  the  federal  gov- 
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eminent  couid  enforce  laws  passed  by  Congress,  even  to  the  point  of  bringing  troops  under  federal  command 
into  the  state  or  states  where  the  law  was  being  ignored.  As  history  records,  though,  there  would  be  more  chal- 
lenges to  federal  supremacy  as  our  nation  grew  through  the  1800s. 

Reviewing  Facts  and  Main  Ideas 

1.  Why  did  Alexander  Hamilton  believe  an  excise  was  necessary? 

2.  For  what  reasons  were  the  farmers  of  western  Pennsylvania  opposed  to  the  whiskey  tax? 

3.  When  farmers  refused  to  obey  the  law,  how  did  Hamilton  think  the  national  government  should  respond? 
Why? 

4.  What  did  Thomas  Jefferson  think  about  the  use  of  force  by  the  national  government?  Why? 

5.  For  what  reasons  was  President  Washington  reluctant  to  use  force  against  the  "rebels"? 

6.  How  was  the  Whiskey  Rebellion  finally  ended? 

7.  What  important  constitutional  principle  was  supported  by  Washington's  decision  to  put  down  the  Whiskey 
Rebellion? 

Analyzing  a  Document 

v.amine  the  document  that  follows.  Use  the  information  in  the  document  to  help  you  answer  the  following 

v.~stions. 

1.  Washington  claimed  that  the  "rebellious"  farmers  of  western  Pennsylvania  were  committing  acts  of  treason. 

a.  How  does  he  support  that  claim  in  his  proclamation?  (Check  Article  HI,  Section  3  in  the  Constitution  to 
find  the  definition  of  treason.) 

b.  Do  you  think  Washington  is  justified  in  applying  the  term  "treason"  to  the  events  of  July  16  and  17?  Why 
or  why  not? 

2.  How  do  we  know  that  Congress  must  not  have  been  in  session  on  August  7,  1794? 

3.  Every  law  passed  by  Congress  and  signed  by  the  president  must,  of  course,  be  constitutional  in  order  to  be 
upheld.  What  leads  you  to  believe  that  the  law  described  in  the  proclamation  is  constitutional? 

4.  In  the  United  States,  no  one  is  supposed  to  be  above  the  law.  What  evidence  is  there  *^at  Washington  is 
obeying  the  law  he  describes  in  the  proclamation? 

Using  Decision-Making  Skills 

1.  What  was  the  occasion      Washington's  decision? 

2.  What  alternatives  were  open  for  President  Washington  in  this  case? 

3.  What  were  the  likely  consequences  for  each  of  the  President's  alternatives? 

4.  What  were  Washington's  most  important  goals  or  values  in  this  situation? 

5.  Why  did  Washington  decide  on  the  actions  he  finally  took? 

6.  How  would  you  judge  Washington's  decision  in  this  case?  Did  he  make  a  good  decision?  Explain  your 
answer. 


DOCUMENT 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA 

A  PROCLAMATION 

Whereas  combinations  to  defeat  the  execution  of  the  laws  laying  duties  upon  spirits  distilled  within  the  United 
States  and  upon  stills  have  from  the  time  of  the  commencement  of  those  laws  existed  in  some  of  the  western 
parts  of  Pennsylvania;  and.... 

Whereas  many  persons  in  the  said  western  parts  of  Pennsylvania  have  at  length  been  hardy  enough  to  perpe- 
trate acts  which  I  am  advised  amount  to  treason,  being  overt  acts  of  levying  war  against  the  United  States.... 

Whereas  by  a  law  of  the  United  States  entitled  "An  act  to  provide  for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections,  and  repel  invasions,"  it  is  enacted  "that  whenever  the  laws  of  the  Unit- 
ed States  shall  be  opposed  or  the  execution  thereof  obstructed  in  any  State  by  combinations  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  judicial  proceedings  or  by  the  powers  vested  in  the  marshals  by  that  act, 
the  same  being  notified  by  an  associate  justice  or  the  district  judge,  it  shall  be  lawful  for  the  President  of  the 
United  States  to  call  forth  the  militia  of  such  State  to  suppress  such  combinations  and  to  cause  the  laws  to  be 
duly  executed.  And  if  the  militia  of  a  State  where  such  combinations  may  happen  shall  refuse  or  be  insufficient  to 
suppress  the  same,  it  shall  be  lawful  for  the  President,  if  the  Legislature  of  the  United  States  shall  not  be  in  ses- 
sion, to  call  forth  and  employ  such  numbers  of  the  militia  of  any  other  State  or  States  most  convenient  thereto  as 
may  be  necessary;  and  the  use  of  the  militia  so  to  be  called  forth  may  be  continued,  if  necessary,  until  the  r  cpira- 
tion  of  thirty  days  after  the  commencement  of  the  ensuing  session:  Provided  always,  That  whenever  it  may  be 
necessary  in  the  judgment  of  the  President  to  use  the  military  force  hereby  directed  to  be  called  forth,  the  Presi- 
dent shall  forthwith,  and  previous  thereto,  by  proclamation,  command  such  insurgents  to  disperse  and  retire 
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peaceably  to  their  respective  abodes  within  a  limited  time;"  and 

Whereas  James  Wilson,  an  associate  justice,  on  the  4th  instant,  by  writing  under  his  hand,  did  from  evidence 
which  had  been  laid  before  him  notify  to  me  that  "in  the  counties  of  Washington  and  Allegany,  in  Pennsylvania, 
laws  of  the  United  States  are  opposed  and  the  execution  thereof  obstructed  by  combinations  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  judicial  proceedings  or  by  the  powers  vested  in  the  marshal  of  that  dis- 
trict;" and 

Whereas  it  is  in  my  judgment  necessary  under  the  circumstances  of  the  case  to  take  measures  for  calling  forth 
the  militia  in  order  to  suppress  the  combinations  aforesaid,  and  to  cause  the  laws  to  be  duly  executed;  and  I  have 
accordingly  determined  so  to  do,  feeling  the  deepest  regret  for  the  occasion,  but  withal  the  most  solemn  convic- 
tion that  the  essential  interests  of  the  Union  demand  it,  that  the  very  existence  of  Government  and  the  Funda- 
mental principles  of  social  order  are  materially  involved  in  the  issue,  and  that  the  patriotism  and  firmness  of  all 
good  citizens  are  seriously  called  upon,  as  occasions  may  require,  to  aid  in  the  effectual  suppression  of  so  fatal  a 
spirit: 

Wherefore,  and  in  pursuance  of  the  proviso  above  recited,  I,  George  Washington,  President  of  the  United 
State,  do  hereby  command  all  persons  being  insurgents  as  aforesaid,  and  all  others  whom  it  may  concern,  on  or 
before  the  1st  day  of  September  next  to  disperse  and  retire  peaceably  to  their  respective  abodes.  And  I  do  more- 
over warn  all  persons  whomsoever  against  aiding,  abetting,  or  comforting  the  perpetrators  of  the  aforesaid  trea- 
sc  v.ble  acts,  and  do  require  all  officers  and  other  citizens,  according  to  their  respective  duties  and  the  laws  of 
the  land,  to  exert  their  utmost  endeavors  to  present  and  suppress  such  dangerous  proceedings.... 

Done  at  the  city  of  Philadelphia,  the 
7th  day  of  August,  1794,  and  of  the  Inde- 
pendence of  the  United  States  of  America 
the  nineteenth. 

G.  Washington 

LESSON  PLAN  AND  NOTES  FOR  TEACHERS 
Preview  of  Main  Points 

In  this  lesson,  students  view  in  some  detail  the  circumstances  and  events  of  the  Whiskey  Rebellion  of  1794, 
While  a  careful  chronological  account  is  presented,  the  focus  is  on  President  Washington's  decision  whether  or 
not  to  intervene  wkh  force,  a  decision  to  be  based  on  the  arguments  outlined  in  this  account.  The  point  is  made 
that  the  principle  of  federal  supremacy  was  a  basic  source  of  conflict  in  the  new  nation. 

Connection  to  Textbooks 

Many  standard  texts  do  mention  the  Whiskey  Rebellion  and  some  of  them  identify  federal  supremacy  as  the 
principle  at  issue.  Unfortunately,  treatment  of  this  historical  event  is  brief  and  superficial.  This  lesson  improves 
textbook  accounts  by  placing  the  Rebellion  in  a  decision-making  context.  Viewing  real  political  actors  engaged  in 
decision-making  spotlights  the  human  side  of  history.  Student  interest  is  stimulated  by  the  drama  that  human  di- 
lemmas generate.  The  opposing  viewpoints  expressed  in  the  aftermath  of  the  Rebellion  remind  the  student  of  the 
on-going  philosophical  conflict  between  Thomas  Jefiftrson  and  Alexander  Hamilton. 

Objectives 

Students  are  expected  to: 

1.  explain  the  economic  circumstances  leading  to  imposition  of  the  whiskey  tax; 

2.  describe  the  reasons  for  opposition  among  whiskey  distillers  of  western  Pennsylvania; 

o        .  «rate  the  opposing  arguments  Washington  weighed  in  arriving  at  his  decision  to  use  force; 
'  judgments  about  the  president's  characterization  of  farmers'  actions  based  on  documentary  evidence; 

5.  kJkutify  links  between  events  of  the  Rebellion  and  constitutional  principles  through  documentary  analysis; 
5,  ,?ake  defensible  judgmet:ta  about  Washington's  decision. 

Suggestions  for  Teaching  the  Lesson 

The  lesson  is  conceived  of  as  an  opportunity  for  in-depth  study.  Where  textbook  readings  refer  to  the  Rebel- 
lion, you  'ran  refer  to  that  assignment  as  a  lead-in  to  this  case  study.  If  your  text  omits  this  episode,  any  textual 
discussion  of  Washington's  first  term  would  be  an  appropriate  starting  place. 

Opening  the  Lesson 

•  Begin  the  lesson  by  asking  students  to  answer  these  questions:  (1)  What  might  happen  to  a  government  that 
proclaims  laws,  but  does  not  strictly  enforce  them?  (2)  When,  if  ever,  should  the  head  of  a  government  de- 
cide not  to  enforce  a  law? 

9  Use  (Iteration  of  the  preceding  questions  to  introduce  the  ca'-e  study  about  President  Washington's  decision 
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to  put  down  the  Whiskey  Rebellion.  Indicate  that  the  president  was  faced  with  a  decision  in  1794  about 
whether  or  not  to  enforce  an  unpopular  federal  law. 

Developing  the  Lesson 

•  Ask  students  to  read  the  case  study  about  Washington  and  the  Whiskey  Rebellion. 

o  Conduct  a  discussion  of  the  questions  following  the  heading  "Reviewing  Facts  and  Main  Ideas."  Make  sure 
that  students  understand  the  main  ideas  about  the  origins  and  resolutions  of  this  critical  situation.  Empha- 
size that  Washington's  decision  upheld  an  important  constitutional  principle — the  supremacy  of  the  Constitu- 
tion and  federal  law  within  the  federal  system  of  government. 

•  Extended  excerpts  from  Washington's  proclamation  are  provided  as  an  additional  resource  for  students.  You 
might  first  have  students  check  to  see  that  the  narrative  account  of  events  in  the  case  study  coincides  with 
the  account  given  by  the  president.  Are  there  details  in  the  Proclamation  not  provided  in  the  narrative? 

®  The  student  might  next  find  the  particular  constitutional  passages  referred  to  in  the  "Analyzing  a  Document" 
section  and  assess  how  well  the  proclamation  is  grounded  in  the  Constitution.  It  is  apparent,  as  well,  that 
Washington  laid  out  his  justification  for  action  very  carefully  in  this  document;  you  might  have  students  as- 
sess the  document's  detail  and  the  President's  reasons  for  being  so  meticulous,  particularly  with  respect  to 
Congress'  role  in  resolving  the  Rebellion. 

•  Use  the  questions  under  the  heading  "Analyzing  a  Document"  to  conduct  a  discussion  of  main  ideas  in  Wash- 
ington's "Proclamation." 

Concluding  the  Lesson 

•  Have  students  use  the  questions  under  the  heading  "Using  Decision-Making  Skills"  to  guide  their  analysis  of 
Washington's  decision. 

•  Conduct  a  class  discussion  about  Washington's  decision.  Discuss  what  would  have  happened  to  the  govern- 
ment and  the  Constitution  if  Washington  had  made  some  other  decision. 

•  Have  students  make  judgments  about  Washington's  decision. 

•  Conclude  the  lesson  by  presenting  the  following  ideas  to  students. 

The  Whiskey  Rebellion  is  not  only  linked  in  the  past  in  Shays'  Rebellion  but  may  be  linked  as  well  to  critical 
events  in  the  decades  to  follow.  The  supremacy  of  federal  law  was  challenged  again  by  South  Carolina's  1832  Or- 
dinance of  Nullification,  declaring  void  the  tariff  acts  of  1828  and  1832.  This  time,  the  threat  of  secession  was  at- 
tached to  any  use  of  federal  force. 

About  65  years  after  the  Whiskey  Rebellion,  and  one  day  after  Ft.  Sumter  surrendered,  President  Lincoln  issued 
a  proclamation  whose  wording  is  remarkably  similar  to  Washington's.  (See  the  excerpt  that  follows.)  Federal  su- 
premacy was  again  challenged  by  a  rebellion,  but  the  circumstances  were  considerably  more  complex  and  the 
problems  more  intractabie.  The  consequences  of  Lincoln's  decision  were  a  good  deal  different  from  those  of  his 
predecessor,  three  score  and  seven  years  earlier  They  were  associated  with  the  beginning  of  the  tragic  Civil  War. 


BY  THE  PRESIDENT  OF  THE  UNITED  STATES 
A  PROCLAMATION 

Whereas  the  laws  of  the  United  States  have  been  for  t  vme  time  past  and  now  are  opposed  and  the  execution 
thereof  obstructed  in  the  States  of  South  Carolina,  Georgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas 
by  combinations  too  powerful  to  be  suppressed  by  the  ordinary  course  of  judicial  proceedings  or  by  the  powers 
vested  in  the  marshals  by  law: 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United  States,  in  virtue  of  the  power  in  me  vested  by  the 
Constitution  and  the  laws,  have  thought  fit  to  call  forth,  and  hereby  do  call  forth,  the  militia  of  the  several  states 
of  the  Union  to  the  aggregate  number  of  75,000,  in  order  to  suppress  said  combinations  and  to  cause  the  tews  i:o 
be  duly  executed.... 

Done  at  the  city  of  Washington, 
this  15th  day  of  April,  A.D.  1861, 
and  of  the  Independence  of  the 
United  States  the  eighty-fifth. 

Aui  aham  Lincoln 
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The  Framers  of  the  Constitution:  Virginia 


Tiiis  description  of  the  Viiyinia  delegation  to  the 
Constitutional  Convention  is  the  second  in  a  seii.es  of 
articles  on  each  of  the  twelve  participating  states.  It 
ivas  written  by  Perry  Frank. 

irginia,  the  largest  and  most  populous  state  in  1787, 
sent  an  extraordinarily  distinguished  delegation  of 
seven  men  to  Philadelphia.  They  were  George  Washing- 
ton, formerly  commander-in-c    f  of  the  Continental 
Army  and  the  most  acclaimed  man  in  America;  James 
Madison,  political  philosopher  who  became  the  principal 
architect  of  the  Constitution;  Edmund  Randolph,  gover- 
nor of  Virginia;  George  Mason,  Virginia  statesman  and 
states  rights  aivocate;  George  Wythe,  legal  scholar; 
John  Blair,  Virginia  judge  and  legislator;  and  James 
McClurg,  a  prominent  Williamsburg  physician.  Revolu- 
tionary patriots  Patrick  Henry  and  Richard  Henry  Lee 
were  originally  chosen  as  delegates,  but  both  declined 
because  of  their  deep  suspicions  of  a  stronger  national 
government.  Thomas  Jefferson,  who  would  certainly 
have  been  named  as  a  delegate  if  available,  was  serving 
as  minister  to  France.  The  ages  of  the  Virginia  delegates 
at  the  time  of  the  Convention  ranged  from  Randolph's 
thirty-three  to  Mason's  sixty-two. 

At  the  urging  of  Madison,  the  Virginia  delegates  used 
the  time  waiting  for  a  quorum  to  arrive  in  Philadelphia 
to  prepare  the  proposals  known  as  the  Virginia  Plan.  The 
plan  became  thtf  agenda  for  the  Convention  debate,  and 
much  of  the  strongly  profederal  blueprint  was  ultimately 
incorporated  into  the  Constitution.  However,  elements  of 
the  proposal  proved  divisive  to  the  Virginia  delegation. 
With  backing  from  James  Wilson  of  Pennsylvania  and 
Alexander  Hamilton  of  New  York,  Madison  argued  for  a 
strong  national  government  against  states1  rights  advo- 
cates— including  Mason — who  distrusted  so  much  cen- 
tral authority  and  objected  to  representation  based  on 
population  alone. 

Madison,  Randolph,  Mason,  and  Blair  remained  until 
the  end  of  the  Convention  and  attended  virtually  all  the 
sessions;  George  Wythe  leic  in  early  June,  and  James 
McClurg  followed  in  July.  Only  Washington,  Madison, 
and  Blair  among  the  Virginia  delegates  actually  signed 
the  Constitution;  Mason  and  Randolph  declined  because 
of  reservations  about  the  document,  while  Wythe  and 
McClurg  had  already  left. 

George  Washington,  considered  the  first  citizen  of  his 
country  in  1787,  was  born  in  1732  into  a  family  of  landed 
Virginia  gentry.  His  early  education  was  casual,  but  he 
developed  an  interest  in  mathematics  and  surveying.  In 
1753  he  began  his  military  career  as  a  major  in  the  regi- 
ment that  was  fighting  the  French  in  Pennsylvania.  By 
1755  he  h?d  achieved  the  rank  of  colonel  and  was  com- 
manding th<?  Virginia  forces  in  defense  of  the  colony's 
fronifcr.  In  1759  he  returned  to  Mount  Vernon,  where  he 
settled  down  to  manage  his  estate  and  assumed  a  seat  in 


the  House  of  Burgesses. 

Washington  supported  early  protests  against  British 
policies;  because  of  his  military  experience,  he  became  a 
Whig  leader  and  represented  Virginia  in  the  First  and 
Second  Continental  Congresses.  He  was  appointed  com- 
mander-in-chief of  the  Continental  forces  in  1775  and 
waged  the  long  and  debilitating  war  for  independence 
which  officially  ended  with  the  Treaty  of  Paris  in  1783. 
Following  the  war,  Washington  resigned  his  command 
and  returned  to  Mount  Vernon. 

Washington  became  impatient  with  the  government 
under  the  Articles  of  thy  Confederation  and  advocated  a 
stronger  central  authority.  He  hosted  the  Mount  Vernon 
Conference  in  1785  and  sympathized  with,  but  did  not 
attend,  the  Annapolis  Convention  the  next  year.  At  the 
Constitutional  Convention  in  1787,  Washington  was 
unanimously  chosen  to  be  presiding  officer  on  the  open- 
ing day  of  the  debate. 

As  president  of  the  Convention,  Washington  lent  digni- 
ty and  authority  to  the  proceedings,  although  he  re- 
mained silent  throughout  the  deliberations  as  he  thought 
befitted  his  role.  However,  his  strong  profedcralist  senti- 
ments were  known  and  he  voted  with  Madison  and  Blair 
on  measures  to  strengthen  the  federal  government.  Im- 
peding a  strict  rule  of  secrecy  on  the  delegates,  he  was 
able  to  prevent  advance  word  of  the  course  of  the  de- 
bates to  reach  public  or  press,  thus  averting  destructive 
influence  and  pressure.  The  general  assumption  that 
Washington  would  bo  the  first  president  under  the  new 
system  was  a  factor  in  securing  the  ultimate  ratification 
of  the  Constitution. 

As  expected,  the  electoral  college  unanimously  elected 
Washington  the  first  president  of  the  United  States  in 
1789.  During  his  two  terms  in  office  he  provided  a  model 
of  official  decorum  and  moral  rectitude.  Washington  re- 
tired to  Mount  Vernon  in  1797  and  died  in  1799  af  the 
age  of  67. 

James  Madison  was  born  in  1751,  scion  of  an  influen- 
tial pianter  f  -aily.  He  studied  government  and  law  at 
Princeton,  and  after  graduation  in  1771  he  remained  for 
an  additional  year  to  read  theology.  He  immersed  him- 
self in  political  philosophy  and  became  an  expert  on  the- 
ories of  government. 

A  levolutionary  patriot,  Madison  involved  himself 
heavily  in  state  and  local  politics.  In  1776  he  attended 
the  Virginia  convention  and  helped  to  frame  the  state 
constitution.  Ill-health  precluded  military  service,  but  in 
1776-80  he  served  on  the  Council  of  State.  During  the 
1780s  he  sat  in  both  the  Virginia  legislature  and  the  Con- 
tinental Congress,  and  he  was  the  guiding  force  behind 
trie  Mount  Vernon  Conference  of  1785.  He  attended  the 
Annapolis  Convention  of  178G,  and,  along  with  Alexan- 
der Hamilton,  was  instrumental  in  convening  the  Consti- 
tutional Convention  the  following  year. 

Madison  can  rightly  be  called  the  "father  of  the  Con- 
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Map  of  Virginia,  1779.  Library  of  Congress. 


stitution"  because  it  was  he  who  developed  the  Virginia 
Plan  which  became  the  basis,  albeit  with  many  changes, 
of  the  document  as  approved.  The  plan  called  for  a 
much  stronger  federal  government,  with  a  single  chief 
executive,  a  bicameral  legislature,  representation  accord- 
ing to  population,  and  authority  of  the  national  govern- 
ment to  veto  state  laws.  He  was  extremely  active  in  the 
debates  themselves,  taking  the  floor  150  times  and  serv- 
ing on  several  committees.  In  addition,  he  kept  a  de- 
tailed journal  of  the  proceedings,  by  far  the  most  com- 
plete record  of  the  Convention. 

Following  the  Convention,  Madison  was  important  in 
securing  ratification  of  the  Constitution,  guiding  the  pro- 
posal through  Congress  so  that  it  could  be  placed  before 
the  states  for  approval  as  soon  as  possible.  He  led  the 
ratification  movement  in  Virginia,  defending  the  Consti- 
tution against  opponents  Patrick  Henry,  George  Mason, 
and  Richard  Henry  Lee.  With  Hamilton  and  Jay,  he  auth- 
ored The  Federalist,  the  series  of  brilliant  expositions  of 
constitutional  principles  that  influenced  ratification  in 
both  Virginia  and  New  York. 

Continuing  his  public  service  in  the  new  government, 
Madison  served  in  the  U.S.  House  of  Representatives 
from  1789-97,  where  he  helped  to  frame  the  Bill  of 
Rights,  to  organize  the  executive  branch,  and  to  set  up  a 
system  of  taxation.  In  1801,  he  became  Jefferson's  Secre- 
tary of  State,  and  in  1809  he  succeeded  Jefferson  as  the 


fourth  president  of  the  United  States.  He  presided 
the  War  of  1812,  which  culminated  in  the  Treaty  ot 
Ghent  in  1814  and  ushered  in  a  period  of  jubilant  nation- 
alism 

After  his  retirement  in  1817,  Madison  managed  his  es- 
tate and  edited  his  journal  of  the  Convention.  In  his  final 
years,  he  spoke  out  against  the  rising  sectional  contro- 
versy and  was  active  in  the  American  Colonization  Soci- 
ety, an  organization  devoted  to  resettlement  of  slaves  in 
Africa.  He  died  in  1836  at  the  age  of  85. 

Edmund  Randolph,  governor  of  Virginia  at  the  time  of 
the  Convention,  was  born  in  1753  into  a  wealthy  and 
elite  Virginia  family.  He  studied  literature  and  classics  at 
the  College  of  William  and  Mary  and  set  up  to  practice 
law  after  he  graduated  in  1771.  However,  events  over- 
took him  and  he  became  aide-de-camp  to  Washington  in 
1775.  In  1776,  he  was  elected  delegate  to  the  Virginia 
constitutional  convention  and,  although  its  youngest 
member-,  served  on  the  drafting  committee  along  with 
Mason,  Madison,  and  Henry. 

Randolph  became  the  first  attorney  general  ur/ier  the 
Virginia  constitution  and  also  served  in  the  Coniiiw-rttiu 
Congress  in  1779.  In  1786  he  succeeded  Patrick  R.»i;*y 
governor  of  Virginia.  He  attended  the  Annapolis  Conven- 
tion of  1786  and  was  probably  influential  in  convincing 
George  Washington  to  participate  in  the  Constitutional 
Convention  the  following  year. 
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At  the  Convention  in  1787,  Randolph  made  important 
contributions.  He  opened  the  deliberations  by  introduc- 
ing Madison's  "Virginia  Plan"  and  penned  the  first  ver- 
sion of  the  Constitution  while  serving  on  the  Committee 
on  Detail;  in  that  role,  he  was  responsible  for  assigning 
the  specific  powers  of  Congress. 

While  Randolph  was  critical  of  the  weak  confederacy, 
he  was  leery  of  concentrating  too  much  power  at  the  na- 
tional level.  In  order  to  dilute  the  effect  he  argued  for  a 
plural  chief  executive  and  other  limitations  on  executive 
and  legislative  authority;  he  also  advocated  a  second 
convention  to  be  held  after  states  had  had  a  chance  to 
propose  their  individual  amendments. 

Although  opposing  Washington  and  Franklin  troubled 
him,  Randolph  declined  to  sign  the  Constitution,  while 
reserving  the  right  to  support  it  later  after  further 
thought.  He  published  his  objections  in  1788  but  spoke 
for  ratification  in  Virginia,  drawing  charges  that  Wash- 
ington had  promised  him  an  office  in  the  new  govern- 
ment. In  1789  Randolph  was  appointed  first  attorney 
general  of  the  United  States,  and  in  1794  he  succeeded 
Jefferson  as  Washington's  secretary  of  state.  He  resigned 
after  a  difficult  year  amidst  accusations  of  official  impro- 
priety. 

Randolph  returned  to  his  Virginia  law  practice  and 
subsequently  defended  Aaron  Burr  at  his  trial  for  trea- 
son. During  his  later  years  he  was  occupied  with  writing 
a  history  of  Virginia.  He  died  in  1813  at  the  age  of  60. 

George  Mason,  friend  and  neighbor  of  George  Wash- 
ington, was  born  in  Virginia  in  1725.  His  father  died 
when  he  was  10,  and  he  was  trained  in  law  by  his  uncle. 
Although  never  licensed  as  an  attorney,  he  was  often 
called  upon  for  legal  opinions  and  services.  Early  in  his 
career  he  invested  in  the  Ohio  Company,  an  association 
which  developed  into  a  lifelong  interest  in  the  West. 

Mason  was  active  in  county  affairs  and  served  in  the 
House  of  Burgesses  in  1759.  However,  he  expressed  dis- 
taste for  the  job,  writing  Washington  that  he  was  so 
vexed  as  to  be  "sometimes  near  fainting  in  the  House." 
A  member  of  the  Virginia  constitutional  convention  of 
1776,  he  authored  much  of  the  state's  constitution  and 
the  Declaration  of  Rights;  he  also  took  an  active  part  in 
revising  the  Virginia  statutes.  In  1777,  he  attended  the 
Continental  Congress  but  then  retired  to  his  estate  and 
did  not  participate  in  politics  again  until  the  constitu- 
tional debates  of  the  next  decade.  Although  absent  from 
public  life  for  ten  years,  he  was  the  c°\iter  of  a  circle 
that  included  Jefferson,  Madison,  Monroe,  and  Randolph. 

Mason  was  an  active  participant  in  the  Mount  Vernon 
meeting  of  1785,  but  he  did  not  attend  the  Annapolis 
Convention  the  next  year.  At  the  Constitutional  Conven- 
tion in  1787,  he  attended  every  session,  forcefully  stating 
his  views.  Although  he  advocated  a  more  effective  con- 
federation, he  had  serious  doubts  about  the  Constitution 
as  proposed  by  fellow-delegate  Madison  in  the  Virginia 
Plan.  His  chief  objection  centered  around  the  extension 
of  the  slave  trade  for  another  twenty  years.  He  also 
found  the  document  too  susceptible  to  tyranny,  finally 
supporting  the  rival  New  Jersey  plan,  which  would  have 
vested  less  power  in  the  federal  government.  Like  Ran- 
dolph, Mason  wanted  a  second  convention  to  be  held 
following  state  review. 

Mason  refused  to  sign  the  Constitution  and  joined 
Henry  and  Lee  to  oppose  ratification  in  Virginia.  He  de- 
clined a  nomination  to  the  U.S.  Senate  and  returned  to 
his  estate,  where  he  died  in  1792. 

George  Wythe  was  born  on  the  banks  of  the  Chesa- 
peake in  1726.  His  lather  was  a  comfortable  farmer,  and 
his  mother  had  studied  classics.  He  was  educated  at 
home  and  at  William  and  Mary  grammar  school;  after 


reading  law  he  was  admitted  to  the  bar  in  1746. 

Following  several  years  of  practice  (luring  which  he 
was  said  to  be  indulging  in  "the  amusements  and  dissi- 
pations of  society,"  he  took  up  a  more  serious  study  of 
law  and  became  a  premier  legal  scholar.  He  served  in 
the  House  of  Burgesses  during  most  of  the  period  from 
1754-75.  A  signer  of  the  Declaration  of  Independence,  he 
became  speaker  of  the  Virginia  House  of  Delegates  in 
1777.  With  Jefferson,  Pendleton,  Mason,  and  Lee  he  un- 
dertook a  massive  review  of  Virginia  law  and  was  subse- 
quently appointed  to  high  judicial  posts  in  the  state. 
Wythe  occupied  the  first  chair  of  law  in  America,  estab- 
lished at  the  College  of  William  and  Mriry  1779. 

At  Philadelphia  in.  1787,  Wythe  attended  me  sessions 
regularly  for  the  brief  timp  he  was  there,  and  sat  on  the 
Rules  Committee.  He  left  i  uiladelphia  June  4  to  attend 
his  dying  wife.  Upon  his  departure,  he  left  £50  to  be  dis- 
tributed as  needed  to  delegates  who  ran  low  on  funds. 

Wythe  strongly  supported  the  Constitution  and 
worked  for  its  ratification  in  Virginia.  Following  the  Con- 
vention he  was  chosen  as  a  presidential  elector  three 
times,  and  in  later  years  many  government  officials 
sought  his  counsel.  A  lifelong  abolitionist,  he  emancipat- 
ed his  slaves  upon  his  death  in  1806,  allegedly  at  the 
hand  of  a  grand-nephew  overeager  for  his  inheritance. 

John  Blair  was  born  into  a  prominent  Virginia  family 
in  1732.  He  graduated  from  the  College  of  William  and 
Mary,  and  after  further  study  at  London's  Inner  Temple 
he  returned  to  Williamsburg  to  practice  law. 

In  the  1760s  and  1770s  Blair  held  various  state  offices. 
An  early  patriot  of  the  Revolution,  he  attended  the  Vir- 
ginia constitutional  convention  in  1776  and  sat  on  the 
committee  which  drafted  the  new  constitution  and  Dec- 
laration of  Rights.  In  1778,  he  received  the  first  of  sever- 
al high  judicial  appointments. 

At  the  Convention  in  1787,  Blair  attended  regularly  but 
did  not  participate  in  the  debates  or  serve  on  any  com- 
mittees. However,  he  usually  voted  with  Washington  and 
Madison  on  key  issues,  helping  to  secure  the  federalist 
majority  for  the  Virginia  delegation.  He  supported  ratifi- 
cation in  Virginia. 

Following  the  Convention,  Washington  named  Blair 
associate  justice  of  the  Supreme  Court.  He  resigned  in 
1796  and  retired  to  Williamsburg,  where  he  died  in  1800. 

James  McClurg,  who  was  appointed  to  the  delegation 
after  Patrick  Henry  and  Richard  Henry  Lee  declined  to 
serve,  was  born  in  Hampton,  Virginia,  in  1747.  He  gr?du- 
ated  from  William  and  Mary  in  1762  and  obtained  hit, 
M.D.  from  the  University  of  Edinburgh  (Scotland)  in 
1770.  After  several  more  years  of  study  in  Europe,  he  re- 
turned to  Williamsburg,  where  he  became  a  prominent 
physician  and  served  as  physician  general  during  the 
Revolution.  Frou:  1779  to  1783,  McClurg  occupied  the 
chair  of  medicine  at  the  College  of  William  and  Mary. 

A  rarity  among  Virginia  gentlemen  of  the  period, 
McClurg  had  no  experience  in  politics.  At  the  Conven- 
tion, he  attended  regularly  but  served  on  no  committees 
and  spoke  only  three  lines.  Perhaps  feeling  out  of  place, 
McClurg  left  Phifodelrdia  in  late  July  and  returned  to 
Williamsburg. 

Following  the  Convention,  McClurg  continued  his 
medical  practice.  He  also  served  briefly  on  the  Gover- 
nor's Council  and  as  director  of  the  Bank  of  the  United 
States.  He  died  in  1823. 

After  a  protracted  and  heated  debate,  Virginia  became 
the  tenth  state  to  ratify  the  Constitution  on  June  25, 
1788. 
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one  section  of  a  tripartite 
project  that  will,  when 
complete,  provide  informa- 


tion on  all  book  catalogs 
that  appeared  in  the  U.S. 
from  1693  to  1800. 

Conferences 

Alaska  Inst,  for  Research 
&  Public  Service 
Anchorage,  AK  99504 
Project  Director:  Mr.  James 
W.  Muller 

project:  The  Political  Tfieory 
of  the  American  Constitution 
Award:  $29,422 

University  of  California 
Santa  Barbara,  CA  93106 
Project  Director:  Prof.  Walter 
H.  Capps 

Project:  Religion  in  a  Demo- 
cratic Society:  Tocqueville's 
Democracy  in  America 
Award:  $50,108 

Cornell  University 
Ithaca,  NY  14S53 
Project  Director:  Prof.  Isaac 
Kramnick 

Project:  Individualism  and 
the  Republican  Tradition: 
Anglo-Ameii.can  Social 
Hiought  in  the  Age  of  Revo- 
lution 

Award:  $56,788.53 

University  of  Oklahoma 
Norman,  Oklahoma  73037 
Project  Director:  Dr.  Donald 
J.  Maletz 

Project:  Hie  American  Con- 
stitution and  Representative 
Government 
Award:  $48,072 

University  of  Oklahoma 
Norman,  OK  73037 
Project  Director:  Professor 
Richard  S.  Wells 
Project:  Civic  Literacy  in  the 
Bicentennial  Decade:  A  Pro- 
gram for  Adult  Learners 
Award:  $134,554 

Rutgers  University 

New  Brunswick,  NJ  08903 

Project  Director:  Prof.  W. 


Carey  McWilliams 
Project:  Federalists  and  Anti- 
Federalists 
Award:  $56,353 

Rutgers  University 

New  Brunswick,  NJ  08903 

Project  Director:  Prof.  W. 

Carey  McWilliams 

Project:  Religion  and  Politics 

Award:  $56,601 

Virginia  Polytechnic  Institu- 
tion &  State  University 
Blacksburg,  VA  24061 
Project  Director:  Professor 
John  A.  Rohr 

Project:  Constitutional  Stud- 
ies in  the  Public  Administra- 
tion Curriculum 
Award:  $29,474 

Research 

Institute  of  Early  American 
History  &  Culture 
Williamsburg,  VA  23185 
Project  Director:  Dr.  Thad  W. 
Tate,  Jr. 

Pmject:  An  Uncivil  War:  The 
Southern  Backcountry  dur- 
ing the  American  Revolution 
Award:  $3,075 
To  support  a  conference 
on  the  southern  back- 
country  during  the  Ameri- 
can Revolution  and  thus 
encourage  the  study  of  po- 
litical and  social  change  in 
this  region. 

Thomas  Jefferson  Memorial 
Foundation,  Inc. 
Charlottesville,  VA  22902 
Project  Director:  Dr.  William 
M.  Kelso 

Project:  Monticello  Black 
Life/ Craft  History  Archaeo- 
logical Project 
Award:  $174,800 
To  support  the  continued 
excavation  and  study  of 
the  buiidings  and  material 
remains  associated  with 
the  artisans  and  slaves  liv- 
ing at  Jefferson's  planta- 
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tion,  Monticello. 

University  of  Maryland 
College  Park,  MD  20742 
Project  Director:  Mr.  Robert 
K.  Fullinwider 
Project:  A  Philosophical 
Study  of  Equality  of  Oppor- 
tunity 

Award:  $42,000 
To  support  research  on 
the  concept  of  equality  of 
Opportunity  and  its  use  in 
American  law  and  policy. 
Philosophical  literature 
and  methods  will  be  used 
to  analyze  various  concep- 
tions of  equality  of  oppor- 
tunity. 

University  of  North  Carolina 
Greensboro,  NC  27412 
Project  Director:  Prof.  David 
M.  Olson 

Project:  Parliaments^  Policy 

and  Regime  Support 

Award:  $9,000 
To  support  a  meeting  of 
23  scholars  from  8  nations 
to  explore  how  parlia- 
ments have  furthered  or 
impeded  public  support  of 
their  governmental  re- 
gimes. Parliaments  consid- 
ered will  include  those  of 
democratic  and  commu- 
nist systems  and  of  indus- 
trial and  Third-World 
countries. 

University  of  Oklahoma 

Norman,  OK  73019 

Project  Director:  Professor 

Ronald  M.  Peters 

Project:  Study  of  Carl  Albert 

and  the  Modern  Speaker 

Award:  $73,240 
To  support  a  study  of  the 
Office  of  Speaker  of  the 
House  of  Representatives 
as  represented  in  the  per- 
son and  papers  of  Speaker 
Carl  Albert,  the  first  study 
of  the  office  since  1896. 
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Temple  University 
Philadelphia,  PA  19122 
Project  Director:  Mr.  Daniel  J. 
Elazar 

Project:  Political  Theories  of 
American  State  Constitu- 
tions 

Award:  $74,080 
To  support  research  for 
articles  and  a  book-length 
volume  on  explicit  and  im- 
plicit political  and  philo- 
sophical theories  in  Ameri- 
can state  constitutions, 
focusing  on  six  different 
constitutional  patterns. 

University  of  Virginia 
Charlottesville,  VA  22903 
Project  Director:  Mr.  William 
W.  Abbot 

Pivject:  Tfie  Papers  of  George 

Washington 

Award:  $135,000 
To  support  five  volumes  of 
The  Papers  of  George 
Washington,  The  total  pro- 
ject includes  diaries,  pro- 
ceedings, journals  and  let- 
ters. 

University  of  Wisconsin 

Madison,  WI  5370G 

Project  Director:  Professor 

Stanley  I.  Kutler 

Project:  American  Legal  His- 

toi%  1870-1970 

Award:  $142,112.55 
To  support  interdisciplin- 
ary research  for  working 
papers,  monographs  and 
articles  on  American  legal 
history  for  the  period 
1870-JG70. 

Summer  Seminars 

Cornell  Umversity 
Ithaca,  NY  14853 
Project  Director:  Prof.  Isaac 
Kramnick 

Project:  Tfie  Aviencan  Con- 
stitution: Its  Origins  and 
Evolution 
Award:  $125,035 
To  support  a  summer  in- 
stitute for  25  high  school 
teachers  on  the  history 
and  development  of  the 
Constitution. 


Harvard  University 
Cambridge,  MA  02138 
Project  Director:  Prof.  Harvey 
C.  Mansfield,  Jr. 
Pmject:  Tfie  American  Expe- 
rience 

Award:  $57,449.21 
To  support  a  four-week 
summer  institute  for  high 
school  teachers  on  the 
meaning  of  the  American 
Revolution  and  the  "new 
political  science"  embod- 
ied in  the  Constitution 
which  will  include  lectures 
and  discussion  of  readings 
from  Locke,  Montesquieu, 
"The  Federalist,"  and 
Tocqueville. 

New  College  of  the  University 
of  So.  Florida 
Sarasota,  FL  33580 
Project  Director:  Prof.  Robert 
R.  Benedetti 

Project:  Winthrop,  Jefferson 
and  Hie  Supreme  Court:  Re- 
ligion and  Politics  in  Ameri- 
ca 

To  support  a  summer  sem- 
inar for  secondary  school 
teachers. 

Rutgers  University 
New  Brunswick,  NJ  08903 
Project  Director:  Prof.  W. 
Carey  McWilliams 
Project:  Federalists  and  Anti- 
Federalists 
Award:  $68,193 
To  support  a  summer  sem- 
inar for  secondary  school 
teachers:  "Federalists  and 
A  nti-Federal  ists.' 1 

Stanford  University 
Stanford,  CA  94305 
Project  Director:  Prof.  Jack 
N.  Rakcve 

Project:  Political  Experience 
and  Political  Tfiought  in 
Revolutionary  America 
Award:  $55,476 
To  support  a  summer  sem- 
inar for  college  teachers: 
"Political  Experience  and 
Political  Thought  in  Revo- 
lutionary America." 


PENNSYLVANIA 
HUMANITIES  COUNCIL 
401  N.  Broad  Street,  suite 
818 

Philadelphia,  PA  19108 
(215)  925-1005 

Thirty  study  groups  on  the 
U.S.  Constitution  will  be  held 
in  Pennsylvania  libraries  and 
historical  societies  in  1985. 
Conducted  by  professors  of 
history,  government,  politic 
science,  and  jurisprudence, 
the  groups  will  meet  for  six 
sessions,  using  as  a  text  an 
anthology  of  readings  pre- 
pared by  constitutional  schol- 
ars specifically  for  the 
groups.  The  topics  for  read- 
ings and  discussion  will  in- 
clude: 

1.  The  Philosophical  and  His- 
torical Origins  of  the  Con- 
stitution 

2.  The  Constitutional  Con- 
vention: Philadelphia,  May 
to  September,  1787 

3.  The  Federalist  Triumph 
and  the  Bill  of  Rights 

4.  The  Supreme  Court's  Inter- 
pretations and  Shaping  of 
the  Constitution  in  the 
Nineteenth  Century 

5.  The  Constitution's  Adapta- 
tion to  Twentieth-Century 
Social  Economic 
Change 

6.  The  Current  Constitutional 
Issues  and  the  Future  of 
the  Constitution 

In  addition  to  the  antholo- 
gy of  readings,  the  groups 
will  also  have  access  to  tapes 
from  the  telecourse  "The 
Constitution:  That  Delicate 
Balance,"  prepared  by  Fred 
Friendly  for  Media  and  Socie- 
ty Seminars,  Columbia  Uni- 
versity Graduate  School  of 
Journalism. 

The  study  groups  are  part 
of  the  Council's  three-year 
program  for  the  Bicentennial 
of  the  Constitution.  That  pro- 
gram includes  annual  keynote 
lectures  and  conferences  at 
Independence  Hall  on  the  his- 
tory, interpretation,  and  fu- 
ture of  the  Constitution; 
newspaper  supplements  on 
those  same  topics  written  by 
Constitutional  scholars  for 
the  general  audience;  teacher- 
training  institutes;  and  travel- 
ling exhibits. 


erJc 


383 


MARYLAND  HUMANITIES 
COUNCIL 

516  N.  Che rles  Street 
Suite  305 

Baltimore,  MD  21201 
(301)837-1938 

The  Maryland  Humanities 
Council  has  made  three 
grants  for  Bicentennial  pro- 
jects. They  are: 

"The  American  Revolu- 
tion; The  Unfinished  Agen- 
da" 

(conference) 

Recipient:  School  of  Continu- 
ing Studies,  The  Johns  Hop- 
kins University 
(Baltimore  City) 
Amount:  $15,000 

"Maryland  and  the  Making 
of  tW«  Federal  Constitu- 
tion" 

(seminar,  field  trip) 
Recipient:  South  River  High 
School 

(Anne  Arundel  County) 
Amount:  $500 

"Preparing  for  the  Bicen- 
tennial of  the  U.S.  Consti- 
tution" 

(symposium) 

Recipient:  National  Archives 
Volunteers  Constitution  Study 
Group 

(Montgomery  County) 
Amount:  $1,200 

The  Council  is  also  plan- 
ning to  host  a  one-day  confer- 
ence in  Annapolis  on  Septem- 
ber 13,  1986  to  commemorate 
the  call  to  the  Constitutional 
Convention.  While  emphasiz- 
ing Maryland's  role  in  the  cre- 
ation of  the  Constitution,  it 
will  also  explore  broader  is- 
sues and  include  a  special 
session  on  how  institutions 
and  teachers  can  talk  about 
the  Constitution.  A  portfolio 
of  materials,  developed  at  the 
Maryland  State  Archives,  will 
include  selected  documents,  a 
bibliography,  biographies  of 
Maryland  delegates  to  the 
Convention  and  suggestions 
on  ways  to  convey  informa- 
tion about  the  Constitution. 
Satellite  sessions  are  planned 
for  other  regions  of  the  state. 
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Network  of  Scholars:  Supplement 


Tfw  initial  list  of  scholars  interested  in  Bicentennial  pw- 
grams  appeared  in  the  Fall,  1984  issue  of  this  Constitution; 
supplements  to  it  have  appeared  in  subsequent  issues.  Plan- 
ners should  get  in  touch  directly  with  those  whom  they  would 
like  to  have  participate  in  their  programs. 


KENTUCKY 

Carl  P.  Chclf,  Ph.D. 
Department  of  Government 
Western  Kentucky  University 
Bowling  Green,  KY  42101 
Constitu tional  developm en t; 
Constitution  and  public  policy 


NORTH  CAROLINA 

John  E.  Scmonchc,  Ph.D.,  LL.B. 
Department  of  History 
University  of  North  Carolina 
Chapel  Hill,  NC  27514 
Constitution  and  the  Supreme 
Court 


MASSACHUSETTS 
Margaret  Horsncll,  Ph.D. 
Department  of  History 
American  International  College 
Springfield,  MA  01 109 
Constitutional  history; 
federalism;  civil  liberties 


William  Kristol,  Ph.D. 
Kennedy  School  of  Government 
Harvard  University 
Cambridge,  MA  02138 
Political  theory;  public  policy 


NEW  JERSEY 

Jennifer  Ncdelsky 

Department  of  Politics 

Princeton  University 

Princeton,  NJ  08544 

Constitution's  origins  and 
interpretation;  private 
pmperty  and  the  Constitution 

FOREIGN 

Shlomo  Slonim,  Ph.D.,  LL.B. 
Department  of  American  Studies 
Hebrew  University 
Jerusalem,  Israel 
Constitutional  law  and  history; 
Constitutional  Convention 


ORGANIZATIONS  and  INSTITUTIONS 


WE  THE  PEOPLE  200: 

COMMITTEE  FORMED  IN  PHILADELPHIA 

With  a  mandate  from  the  Mayor  of  Philadelphia  and 
the  enthusiasm  of  the  Superintendent  of  Indepen- 
dence National  Historical  Park,  the  "We  the  People  200 
Committee"  has  begun  planning  for  the  two-hundredth 
anniversary  of  the  Constitution.  According  to  Hobart 
Cawood,  chairman  of  "We  the  People  200,"  the  commit- 
tee is  shaping  the  1987  observance  with  a  host  of  events 
for  Philadelphia,  and  it  will  also  be  taking  an  active  role 
in  molding  programs  and  events  throughout  the  region 
and  the  nation,  with  several  projects  taking  on  an  inter- 
national sco,:e.  "The  committee  feels  that  almost  two 
hundred  years  ago  the  City  of  Brotherly  Love  was  the  fo- 
cus of  the  nation  as  the  Convention  convened  at  Inde- 
pendence Hall,"  Chairman  Cawood  noted.  "When  1987 
comes,  Philadelphia  will  once  again  be  host  to  the  na- 
tion and  to  the  world,"  he  added. 

Cawood  has  good  reason  to  point  out  that  Philadel- 
phia is  indeed  the  historical  site  for  the  drafting  of  the 
Constitution.  As  superintendent  of  Independence  Nation- 
al Historical  Park  area,  Cawood  is  charged  with  manag- 
ing the  area  which  includes  the  original  buildings  and 
sites  where  the  Constitution  was  written  and  debated. 
With  Independence  Hall  as  the  targeted  site  for  numer- 
ous activities,  the  "We  the  People  200  Committee"  will 
set  its  goals  on  establishing  the  observance  throughout 
the  region,  emphasizing  the  Constitution  as  a  "living 
document".  The  program  and  projects  to  be  endorsed  by 
the  committee  will  reflect  those  goals. 

Philadelphia  Mayor  W.  Wilson  Goode  has  pledged  to 
promote  the  observance  as  "one  of  the  most  significant 
celebrations  in  the  history  of  our  country  as  weli  as  sig- 
nificant to  the  City  of  Philadelphia."  The  resources  of 
the  City,  as  well  as  the  National  Park  Service  and  nu- 
merous private  sector  corporations  and  institutions  will 
back  up  that  pledge  as  planning  proceeds  towards  '87. 

Fred  M.  Stein  has  been  named. executive  director  of 
the  celebration  and  will  direct  the  planning  and  imple- 
mentation of  the  scores  of  programs  that  fall  under  the 
"We  the  People  200"  umbrella.  "We  look  forward  to 


working  with  every  project  director  across  the  country 
to  bring  about  a  cohesive,  informative  observance  that 
will  reap  rewards  for  the  citizens  of  not  only  the  United 
States  but  throughout  the  world  as  it  becomes  apparent 
how  significant  this  document  has  become,"  Stein  re- 
marked. 

Although  the  celebration  in  Philadelphia  will  have  a 
formal  setting  from  May  25  to  September  17,  1987, 
Cawood  emphasized  that  there  will  be  numerous  pro- 
jects, conferences,  exhibits  and  special  events  taking 
place  both  before  May  25  and  after  September  17,  1987. 
Chairman  Cawood  is  asking  all  those  persons  and  orga- 
nizations planning  Constitution-related  projects  to  con- 
tact the  "We  the  People  200"  committee  offices  to  assure 
a  "full  line  of  communication  with  which  to  publicize  all 
events." 

In  1982,  speaking  at  an  engagement  at  the  First  Bank 
of  the  United  States  in  Independence  National  Historical 
Park,  Justice  Warren  Burger  stated  that  "Philadelphia 
will  be  a  Mecca  for  freedom-loving  people  from  through- 
out the  world  in  1987."  The  "We  the  People  200  Commit- 
tee" will  endeavor  to  assure  that  Justice  Burger  is  cor- 
rect. 

The  office  of  "We  the  People  200"  is  open  daily  at  313 
Walnut  Street,  Philadelphia,  PA  19106.  Telephone  num- 
bers are  215-597-1787;  215-922-1987;  and  215-592-1987. 
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DELAWARE  HERITAGE  COMMISSION 
PLANS  PROGRAM  FOR  BICENTENNIAL 


The  Delaware  Heritage  Commission  is  planning  a  full 
program  of  activities  focusing  on  Delaware  Day,  De- 
cember 7,  1987,  the  Bicentennial  of  the  date  on  which 
Delaware  ratified  the  Constitution.  Delaware  was  the 
first  state  to  approve  the  new  Constitution. 

The  Commission  has  determined  on  "We  the  People 
. . .  Freedom's  First"  as  the  theme  which  will  direct  all 
activities  during  the  coming  years.  A  logo  which  will  il- 
lustrate the  theme  is  now  in  preparation.  The  Commis- 
sion's efforts  to  have  a  special  commemorative  United 
States  postage  stamp  for  Delaware's  ratification  of  the 
Constitution  have  already  been  successful. 

The  Delaware  Heritage  Commission  names  seven  Con- 
stitutional Scholars  annually  from  graduating  seniors  at 
Delaware  High  Schools.  The  Scholarship  carries  a  $1,000 
award  for  use  at  any  post  secondary  institution.  Stu- 
dents are  screened  for  accomplishment  in  academics, 
citizenship,  and  activity  and  then  invited  to  complete  a 
project  relating  to  the  constitutional  period.  Those  inter- 
ested in  applying  should  contact  their  school  guidance 
counselors  or  the  Delaware  Heritage  Commission. 

The  special  events  committee  of  the  Commission  has 
planned  major  observances  of  the  1987  year.  They  envi- 
sion celebrations  in  the  three  counties  on  Separation 
Day,  Independence  Day  and  Delaware  Day.  The  latter, 
which  will  be  celebrated  in  Dover,  will  feature  a  reenact- 
ment  of  the  ratification.  Additional  events  will  be  en- 
couraged in  towns  and  by  various  other  organizations. 

The  Commission  has  also  approved  a  Challenge  Grant 
Program.  Applications  are  now  being  circulated  to  en- 
courage towns  and  local  groups  and  individuals  to  apply 


MARYLAND  PASSES  BICENTENNIAL 
RESOLUTION 

On  January  29,  1985,  the  Maryland  General  Assembly 
passed  the  following  resolution  concerning  the  Bi- 
centennial of  the  Constitution. 

RESOLUTION 

For  the  purpose  of  appropriately  recognizing  and  cele- 
brating the  200th  Anniversary  of  Maryland's  role  in  the 
formation  of  the  Constitution  of  the  United  States, 
WHEREAS,  September  11-14,  1986  is  the  200th  Anni- 
versary of  the  Annapolis  Convention,  which  met  at  the 
request  of  the  Maryland  General  Assembly  and  issued 
the  nation-wide  call  for  a  convention 

"to  meet  at  Philadelphia  on  the  second  Monday  in 
May  next  (1787);  to  take  into  consideration  the  situa- 
tion of  the  United  States;  to  devise  such  further  provi- 
sions as  shall  appear  to  them  necessary  to  render  the 
Constitution  of  the  Federal  Government  adequate  to 
the  exigencies  of  the  Union;  and  to  report  such  an  act 
for  that  purpose  to  the  United  States  in  Congress  as- 
sembled, as  when  agreed  to  by  them  and  afterwards 
confirmed  by  the  legislatures  of  every  state,"  and 

WHEREAS,  on  May  26,  1787,  the  General  Assembly 
by  an  act  signed  into  law  by  Governor  William  Small- 
wood,  and  sealed  by  "the  Great  Seal  in  wax  Appen- 
dant"  did  appoint  James  McHenry,  Daniel  of  Saint 
Thomas  Jenifer,  Daniel  Carroll,  John  Francis  Mercer, 


for  seed  money,  to  be  matched  on  a  dollar  for  dollar  ba- 
sis. Although  such  monies  are  strictly  limited  this  year, 
the  Commission  hopes  that  in  the  future  there  will  be 
more  money  to  dispense. 

The  Commission's  Newsletter  began  publication  in 
1985.  The  newsletter  will  be  sent  to  several  thousand  in- 
terested people  and  organizations  and  will  be  a  major  ef- 
fort at  educating  local  groups  and  individuals  about  the 
constitutional  period  and  informing  them  about  coming 
programs. 

Other  publications  are  in  process.  The  first  volume  of 
"The  Votes  and  Proceedings  of  the  House  of  Assembly 
of  the  Delaware  State,  1770-1792,"  which  has  been  in 
process  for  many  years,  is  currently  being  copy-edited. 
All  of  it  should  be  published  before  1987.  A  number  of 
other  projects  are  currently  being  considered,  including 
a  documentary  collection  of  revolutionary  war  materials, 
participation  in  the  John  Dickinson  papers  publication 
project,  a  popular  history  of  Delaware  in  the  1780's,  a 
Heritage  Cookbook,  children's  books,  reprints,  and  oth- 
ers. 

Citizens  and  groups  have  submitted  proposals  to  the 
Commission  for  projects  for  dramatic  and  musical  pro- 
grams, media  presentations,  art  auctions,  research  and 
scholarly  programs,  and  other  projects.  The  Commission 
will  be  considering  and  acting  upon  these  proposals  dur- 
ing the  coming  year. 

For  further  information,  contact  Claudia  L.  Bushman, 
Executive  Director,  Delaware  Heritage  Commission,  3rd 
floor,  Carvel  State  Office  Building,  820  N.  French  Street, 
Wilmington,  DE  1980L  Telephone:  (302)  652-6662. 


and  Luther  Martin,  Esquires,  as  delegates  to  the  Con- 
vention in  Philadelphia,  and 

WHEREAS,  on  April  28,  1788  Maryland  ratified  the 
Constitution  of  the  United  States  by  Convention  called 
for  by  resolution  of  the  General  Assembly,  and 

WHEREAS,  between  1786  and  1788,  Marylanders 
played  important  parts  in  the  creation  of  the  United 
States  Constitution  and  its  qualification  through 
amendments,  continuing  a  long  tradition  of  written 
laws  and  constitutional  provisions  that  traces  its  ori- 
gin to  the  Maryland  General  Assembly  and  that  first 
recorded  session  350  years  ago;  be  it  hereby 

RESOLVED  that  the  State  Archives  oversee  and  en- 
sure the  proper  recognition  of  Maryland's  role  in  the 
formation  of  th<3  United  States  Constitption,  and  be  it 
further 

RESOLVED  that  the  State  Archives  create  a  citizens 
advisory  council  for  celebrating  the  Bicentennial  of 
the  Constitution  in  Maryland  to  assist  in  the  planning 
and  coordination  of  Bicentennial  events  in  Maryland. 
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Delaware  Chronology,  1786-1788 


John  Dickinson's  plantation  In.mral  Dover,  Delaware,  Is  tUe  focus  of  extensive  archeologlcal  and  archival  research  leading  toward  the  restoration  of  the  grounds 
and  outbuildings.  Photograph  courtesy  of  the  Division  of  Historical  and  Cultural  Affairs,  State  of  Delaware. 


1786 

21  Jan.  Virginia  issues  call  for  commercial  convention 
to  meet  at  Annapolis. 

10  June    House  of  Assembly  appoints  committee  to 

consider  Virginia's  call  for  commercial  con- 
vention. 

15-23       Legislature  elects  George  Read,  Jacob  Broom, 
June        John  Dickinson,  Richard  Bassett,  and  Gunning 
Bedford,  Jr.  delegates  to  convention  at  Annap- 
olis. 

11-14  Aruiapolis  Convention:  Calls  for  convention  to 
Sept.        meet  in  Philadelphia  in  May  1787. 

25  Oct.     House  of  Assembly  receives  report  of  Annap- 
olis Convention. 

1787 

11  Jan.     Legislature  receives  Virginia  act  authorizing 

election  of  delegates  to  convention  in  Phila- 
delphia in  May  1787. 

12  Jan.     House  of  Assembly  submits  report  of  Annapo- 

lis Convention  to  committee. 

3  Feb.  Legislature  elects  George  Read,  Gunning  Bed- 
ford, Jr.,  John  Dickinson,  Richard  Bassett,  and 
Jacob  Broom  delegates  to  Constitutional  Con- 
vention. 

21  Feb.     Confederation  Congress  calls  Constitutional 
Convention  to  meet  in  Philadelphia  in  May  to 
amend  Articles  of  Confederation. 

25  May-  Constitutional  Convention,  Philadelphia. 
17  Sept. 

27-31  Legislature  meets  to  consider  anticipated  re- 

Aug.  port  of  Constitutional  Convention. 

17  Sept.    Constitutional  Convention  adjourns  sine  die. 

1  Oct.      Annual  legislative  election;  riots  prevent  elec- 
tion in  Sussex  County. 

15  Oct.     Election  for  legislature  in  Sussex  County. 


24  Oct.-    Legislative  session. 
10  Nov. 

24  Oct.     Constitution  read  to  House  of  Assembly;  com- 

mittee appointed  to  report  on  Constitution. 

25  Oct.     Committee  reports  resolutions  calling  state 

convention. 

27  Oct.     Legislature  passes  act  altering  quorum  in 

House  of  Assembly. 

29  Oct.-  House  of  Assembly  and  Legislative  Council  in- 
7  Nov.      vestigate  and  void  Sussex  County  election. 

9-  10        Legislature  adopts  resolutions  "ailing  state 
Nov.        Convention  to  meet  on  3  December. 

10  Nov.    Legislature  adopts  act  altering  place  of  elec- 
tion in  Sussex  County  for  year  1787;  issues 
writs  for  new  legislative  election  in  Sussex 
County;  aa^journs. 

26  Nov.    Delegates  elected  to  state  Convention;  repre- 

sentatives and  councillor  elected  in  Sussex 
County. 

28  Nov.    Sussed  County  petitions  request  Delaware 

Convention  to  void  election  of  Sussex  Con- 
vention delegates  and  to  call  new  election. 

3  Dec.      State  Convention  meets  in  Dover. 

7  Dec.      Convention  ratifies  Constitution  30  to  0;  ad- 
journs sine  die. 

1788 

22  Jan.     Delaware  Form  of  Ratification  read  to  Con- 
federation Congress. 

10-  24       Legislature  investigates  and  validates  Sussex 
Jan.         County  election  of  representatives  and  coun- 
cillor on  26  November  1787. 


Source:  Merrill  Jensen,  ed.  Tiie  Documentary  History  of  the 
Ratification  of  tlte  Constitution1  vol  III  (1978),  adapted  by  the 
Delaware  Heritage  Commission. 
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AMERICAN  BAR 
ASSOCIATION 

750  N.  Lake  Sfwre  Drive 
Chicago,  Illinois  60611 
(312)  988-5728 
Contact:  Robert  S.  Peck 

John  Peter  Zenger 
Anniversary 

To  commemorate  the  250th 
anniversary  of  the  trial  of 
John  Peter  Zenger,  the  Ameri- 
can Bar  Association  and  a 
number  of  cooperating  orga- 
nizations will  sponsor  a  se- 
ries of  community  forums  on 
contemporary  free  speech 
and  free  press  issues.  This  se- 
ries of  forums  will  provide  a 
body  of  experience  in  work- 
ing together  and  in  planning 
the  meetings  for  the  state  and 
local  organizations  participat- 
ing in  a  1987  bicentennial  fo- 
rum series.  Over  35  states 
have  established  planning 
committees  to  organize  be- 
tween one  and  four  forums 
this  fall. 

Zenger  was  a  German  im- 
migrant in  colonial  New  York, 
known  for  his  skill  as  a  mas- 
ter printer  though  otherwise 
unschooled.  His  arrest,  trial, 
and  acquittal  in  1734  on 
charges  of  seditious  libel 
have  made  him  a  hero  to 
those  who  treasure  free 
speech  and  a  free  press. 

The  same  questions  raised 
in  Zenger's  day  remain  rele- 
vant today.  Said  U.S.  Supreme 
Court  Justice  Hugo  Black, 
concurring  in  the  case  of 
New  York  Times  v.  Sullivan 
(1964),  "I  doubi  lhat  a  coun- 
try can  live  in  freedom  where 
its  people  can  be  made  to 
suffer  physically  or  financially 
for  criticizing  their  govern- 
ment, its  actions  or  its  offi- 
cials." 

The  1985  forums  will  exam- 
ine the  United  States*  free 
speech/free  press  heritage 
and  its  relevance  to  contem- 
porary life.  In  addition  to  the 
ABA,  the  participating  organi- 
zations include  the  American 
Library  Association,  the 
American  Newspaper  Pub- 
lishers Association  Founda- 
tion, the  National  Association 


of  Bar  Executives,  the  Na- 
tional Community  Education 
Association,  the  American 
Association  of  Adult  and  Con- 
tinuing Education,  the  Ameri- 
can Association  of  Communi- 
ty and  Junior  Colleges,  the 
Society  of  Professional  Jour- 
nalists and  the  Office  of 
Smithsonian  Symposia  and 
Seminars.  The  forums  will  be 
supplemented  by  a  traveling 
exhibit,  written  materials,  and 
other  events. 

Each  locality  will  be  able 
to  choose  from  four  basic  fo- 
rum formats:  mock  legislative 
hearing,  town  hall  meeting, 
mock  trial,  and  debate.  The 
formats  are  designed  to  blend 
brief  presentations  with  op- 
portunities for  audience  par- 
ticipation. Organizers  may 
also  devise  their  own  for- 
mats. 


MARYLAND  OFFICE  FOR 
THE  BICENTENNIAL  OF 
THE  UNITED  STATES 
CONSTITUTION 

Maryland  State  Archives 
Hall  of  Records 
Box  828 

Annapolis,  MD  21404 
(301)  269-3914 
Contact:  Gregory  A. 
Stiverson 

The  Maryland  Bicentennial 
Office  is  planning  an  active 
program  to  assist  in  the  com- 
memoration of  the  Constitu- 
tion's Bicentennial.  This  in- 
cludes: the  development  of 
materials  for  the  Maryland 
Humanities  Council  Confer- 
ence in  September,  1986;  pub- 
lication of  a  volume  of  docu- 
ments relating  to  Maryland's 
role  in  the  formulation  and 
ratification  of  the  Constitu- 
tion; and  an  exhibition  of  ma- 
terials relating  to  the  Annapo- 
lis Convention  and  to 
Maryland's  ratification  of  the 
federal  Constitution.  The  Of- 
fice will  also  serve  as  a  clear- 
inghouse for  research  on  the 
Constitution's  Bicentennial 
and  act  as  a  depository  for 
original  and  photocopied  ma- 
terials relating  to  it. 


The  Check  Was  in  the  Mail 


I X ^13  CO^ffo^Q  LA  RS/~y 


Six  %>OXmM. 

THIS  Bill  cnUtlw  the 
Bca-rer  to  Tecc'ive 
SIS  SPANISH  NULLED 
DOLLARS,  or  -t"Hs 
Vtflue  thereof  inGoLD 
or  S  ILYEfL- accord  W  to 
^Resolution  of  COAT- 
GRESS  finll&lat  Phi- 
ladelphia Now£«  ypG . 


Even  immortals  need  their  per  diem.  On  April  12,  1787, 
George  Mason  informed  Governor  Edmund  Randolph 
of  Virginia  that  he — Mason — would  need  sixty  pounds  to 
defray  his  expenses  as  a  delegate  to  the  Constitutional 
Convention  in  Philadelphia.  This  was  important  to  him, 
Mason  added  a  bit  apologetically,  because  he  had  been 
"disappointed  in  the  Payment  of  several  Sums  for  [To- 
bacco] sold."  Should  "our  Stay  in  Philadelphia  prove 
shorter  than  I  expect,  whatever  Money  may  remain, 
more  than  my  Due,  shall  be  punctually  returned." 

This  letter  to  Randolph  crossed  with  a  letter  from  the 
Governor  offering  an  advance  of  100  pounds.  A  bit  awk- 
ward. Mason  then  wrote  Randolph:  "I  have  received 
your  Favour  I  was  unacquainted  with  the  Sum  allot- 
ted for  each  Deputy,  &  was  afraid  of  exceeding  it.  Con- 
sidering the  Number  of  Deputies  from  the  different 
States,  the  great  Distance  of  some  of  them,  &  the  Proba- 
bility that  we  may  be  obliged  to  wait  many  Days,  before 
a  full  Meeting  can  be  obtained,  we  may  perhaps  be 
much  longer  from  Home  than  I  at  first  expected;  I  will 
therefore  accept  your  very  obliging  Offer  "  Any  resi- 
due, he  added,  would  be  "punctually  return'd  to  the 
Treasury." 

Submitted  by  James  MacGregor  Burns 


National  Council  for  the  Social  Studies 

AD  HOC  COMMITTEE  ON  THE  BICENTENNIAL  OF 
THE  U.S.  CONSTITUTION 

Rational  Council  for  the  Social  Studies  has  several  pro- 
Ill  grams,  all  designed  to  encourage  teaching  about  the  US. 
Constitution  in  social  studies  classrooms,  grades  K-12.  Among 
the  programs  are  two  collaborative  efforts:  with  the  Associa- 
tion of  American  Historians  and  the  Organization  of  American 
Historians  to  establish  school  and  university  collaboratives  for 
year-long  teacher  inservice  on  teaching  about  the  U.S.  Consti- 
tution; and  with  the  Speech  Communication  Assojiation,  the 
National  Forensic  League,  the  National  Catholic  Forensic 
League,  and  the  National  Student  Activities  Association  to  es- 
tablish debate  topics  for  1986  and  1987  related  to  the  U.S. 
Constitution.  Other  programs  in  the  planning  stages  include  a 
series  of  posters  on  the  Bill  of  Rights,  teacher  workshops,  a 
bibliography  of  resources  for  teaching  about  the  Bicentennial, 
materials  development,  and  distribution  of  information  about 
programs  and  materials  on  the  Bill  of  Rights.  NCSS  now  dis- 
tributes this  Constitution  to  all  its  members  as  part  of  their 
regular  membership  benefits.  For  more  information,  write: 
NCSS,  3501  Newark  Street,  N.W.,  Washington,  D.C.  20016.  Tele- 
phone: (202)  966-7840 


erJc8 


387 


this  Constitution 


Independence  National  Historical  Park 


As  part  of  its  comprehensive  commemoration  of  the 
Bicentennial,  Independence  Park  has  commissioned  a 
play,  with  the  support  of  a  grant  from  the  Eastern  Na- 
tional Park  and  Monument  Association.  Entitled  "A  More 
Perfect  Union,'*  it  will  dramatize  and  commemorate  the 
Constitution  and  its  ratification.  The  play  will  be  per- 
formed at  the  Park  during  the  summer  of  1987.  For  fur- 
ther information,  contact  Ronald  Thomson,  Indepen- 
dence National  Historical  Park,  313  Walnut  Street, 
Philadelphia,  PA  19106. 


o  .a 
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NATIONAL  HISTORY  DAY 

National  History  Day  looks  forward  to  the  Bicentenni- 
al of  the  Constitution  with  great  enthusiasm.  As  in 
the  past,  the  annual  themes  in  1986  and  1987  will  be 
broad  enough  for  students  to  research  and  present  their 
papers,  projects,  and  performances  on  a  wide  variety  of 
topics.  Still,  the  themes  should  encourage  participating 
secondary  school  students  to  focus  on  the  history  and 
development  of  the  Constitution  and  constitutional  is- 
sues. The  1986  theme  is  "Conflict  and  Compromise  in 
History";  in  1987  the  theme  will  be  "Rights  and  Respon- 
sibilities in  History". 

At  present,  forty-five  states  conduct  History  Day  pro- 
grams. Contest  guides  to  thematic  materials  are  distrib- 
uted to  teachers  by  district  coordinators  in  late  fall. 
Teacher  workshops  are  held  in  many  areas.  The  follow- 
ing spring,  students  from  grades  six  through  twelve  at- 
tend competitive  events  in  which  their  entries  are  evalu- 
ated by  professional  historians.  College  and  university 
campuses  and  historical  societies  usually  direct  the  pro- 
grams and  host  the  contests.  Outstanding  participants  at 
the  local  level  progress  lo  state  competitions  and  then  to 
the  national  event,  held  in  mid-June  at  the  University  of 
Maryland  at  College  Park. 

In  the  short  period  of  time  during  which  History  Day 
grew  from  a  small  local  effort  to  a  highly  respected  un- 
dertaking, it  has  engaged  tens  of  thousands  of  young- 
sters in  the  exciting  exploration  of  historical  subjects. 
Students  have  discovered  the  treasures  that  lie  in  family 
attics,  on  the  shelves  of  libraries  and  local  historical  so- 
cieties, in  the  memories  of  community  members  whom 
they  have  interviewed.  They  have  learned  to  evaluate 
and  utilize  primary  and  secondary  source  materials  and 
to  express  their  findings  in  both  traditional  written  and 
innovative  visual  and  dramatic  formats. 

For  the  name  of  your  state  coordinator  and  for  pro- 
gram materials,  write:  National  History  Day,  11201  Eu- 
clid Avenue,  Cleveland,  Ohio  44106. 
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JUSTICE  HOLMES  COMMEMORATION 

Justice  Oliver  Wendell  Holmes,  Jr.  died  on  March  6, 
1934  but  he  remains  a  living  and  enigmatic  figure  of 
wide  general  interest.  To  commemorate  his  death,  the 
Stanford  Humanities  Center  at  Stanford  University  held 
an  interdisciplinary  conference  on  March  5,  1985.  The 
objective  of  the  conference  was  to  explore  the  legacy  of 
Holmes  as  a  thinker,  writer  and  jurist. 

Conference  speakers  included  John  W.  Burrow  (Sus- 
sex University),  Ronald  M.  Dworkin  (Oxford  University), 
Donald  K.  Fleming  (Harvard  University),  Morton  J.  Hor- 
witz  (Harvard  University),  and  Saul  Touster  (Brandeis 
University).  Discussants  included  Robert  A.  Ferguson 
(University  of  Chicago),  David  A.  Hollinger  (University 
of  Michigan),  Dorothy  Ross  (University  of  Virginia),  and 
Jan  Vetter  (University  of  California,  Berkeley).  For  fur- 
ther information,  write  to:  Morton  Sosna,  Associate  Di- 
rector, Stanford  Humanities  Center,  Mariposa  House, 
Stanford  University,  Stanford,  CA  94305. 


BICENTENNIAL  ESSAYS  ON  THE 
CONSTITUTION 

The  American  Historical  Association,  as  a  contribution 
to  Project  '87,  is  publisiiing  a  series  of  eleven  pam- 
phlets intended  to  provide  students  and  teachers  of 
American  history  with  concise  interpretive  accounts  of 
the  most  important  aspects  of  American  constitutional 
development.  Edited  by  Herman  Belz,  three  are  now 
available:  Constitutional  Development  in  a  Modernizing 
Society:  Tfie  United  States,  1803  to  1917  by  William  M. 
Wiecek;  Tlie  Supreme  Court  and  Judicial  Revieiu  by 
Kermit  L.  Hall;  and  Congress,  Parties  and  Public  Policy 
by  Morton  Keller.  Titles  available  in  1985-86  include: 
Learning  Liberty:  American  Constitutional  Beginnings 
to  1803  by  John  Murrin;  The  Constitution  in  the  Tiven- 
tieth  Century  by  Paul  L.  Murphy;  Civil  Rights  and  Civil 
Liberties  by  Michael  Les  Benedict;  TJie  Constitution 
and  Economic  Change  by  Jon  Lurie;  Federalism  in 
American  Constitutional  Development  by  Harry  N. 
Scheiber;  Tfie  Presidency  and  Public  Administration  by 
John  A.  Rohr;  War  Powers  and  Crisis  Government  in 
America  by  Harold  M.  Hyman;  and  Constitutional  Dis- 
senters and  Varieties  of  Constitutionalism  by  George 
M.  Dennison.  The  essays  may  be  ordered  (pre-paid) 
from:  Publication  Sales  Department,  American  Historical 
Association,  400  A  Street,  S.E.,  Washington,  D.C.  20003; 
each  pamphlet  is  $5.00. 
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SUBSCRIPTION  INFORMATION 


The  National  Endowment  fvr  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a  quarterly  maga- 
zine so  that  it  may  be  distributed  free  to  organizations  planning  programs  for  the  Constitution's  Bicentennial.  The  officer 
of  :he  organization  who  is  responsible  for  planning  programs  is  invited  to  write  us  and  ask  to  be  placed  on  the  free  mail- 
ing list;  requests  should  include  a  short  statement  about  the  program  being  planned.  Free  subscriptions  begin  with  the 
next  issue  after  receipt  of  the  letter.  Institutions  wishing  to  receive  more  than  one  copy  may  do  so  by  subscribing  for  ad- 
ditional copies  at  the  rates  below. 

Individuals  and  organizations  who  are  not  planning  Bicentennial  programs  but  who  wish  to  receive  the  magazine  may 
subscribe  as  follows: 

Individuals   $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  please  add  $5.00  per  subscription.) 


Paid  subscriptions  received  by  November  1,  1985,  will  begin  with  issue  no.  6  (Spring,  1985)  and  end  with  no.  9  (Winter, 
1985). 

Single  copies  (less  than  10)  of  back  issues  can  be  purchased  for  $4.00  each.  Each  issue  of  the  magazine  will  also  be 
available  for  purchase  at  bulk  rate. 

Bulk  rate  (10  or  more  copies)  $1.75  each 

Shipping  for  bulk  orders: 

10 — 25  no  charge 

26—45   $4.25 

46—65   $5.50 

66—85   $6.75 

86—100   $7.50 

(Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your 
check,  to:  Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  re- 
quest that  all  orders  be  pre-paid,  Ix  you  have  already  received  the  magazine,  please  include  a  photocopy 
of  the  mailing  label  with  orders  or  changes  of  address. 


I  SUBSCRIPTION  FORM 

1     Enclosed  please  find  $  for  subscriptions  or  copies  to  be  sent  to: 

Name  Title  

Institution  

Address  


City  State  Zip  Code- 


Please  check  appropriate  spaces: 

 individual,  $10.00  per  subscription  ($15  foreign) 

.institution,  $16.00  per  subscription  ($21  foreign) 


 bulk  order:  issue  no  number  of  copies  @  $1.75 

shipping  charge  Total  enclosed  
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The  Articles  of  Confederation:  An  Historical  Note 


The  Articles  of  Confederation,  the  first  constitution  of  the 
United  States,  were  adopted  by  the  Continental  Congress 
on  November  15,  1777.  The  Congress  recognized  that  a  formal 
plan  of  union  had  to  be  established  once  the  colonies  had  offi- 
cially declared  their  independence  of  Great  Britain  and  their 
status  as  a  separate  nation.  But  a  long  and  difficult  dispute 
over  the  western  territories  delayed  acceptance  of  the  docu- 
ment, which  had  to  be  ratified  by  all  the  states.  Thus,  the  new 
government  was  not  inaugurated  until  March  1781.  Principally, 
like  the  Continental  Congress,  the  Confederation  Congress 
was  to  conduct  foreign  affairs. 

The  Articles  granted  a  few  specific  powers  to  the  the  nation- 
al government;  it  was  empowered  to  conduct  the  wax*,  to  make 
treaties  and  exchange  ambassadors  with  other  nations,  to  coin 
money,  to  establish  postal  service  and  to  appoint  tribunals  to 
settle  disputes  between  the  states.  The  states  retained  all  pow- 
ers not  expressly  delegated  to  the  central  government,  includ- 
ing authority  over  commerce  with  other  states  and,  in  part, 
with  other  nations.  The  Articles  further  impeded  effective  ac- 
tion by  requiring  that  nine  of  the  thirteen  states— each  with 
one  vote  in  the  Congress — agree  to  treaties,  and  to  legislation 
concerning  raising,  appropriating  or  coining  money,  creating 
and  maintaining  armies,  and  declaring  war.  The  Articles  pro- 
vided for  neither  an  independent  executive  nor  a  judicial 
branch  and  the  Congress  of  the  Confederation  had  virtually  no 
power  to  enforce  its  will  even  where  the  Articles  gave  it  juris- 
diction. Amendment  to  the  Articles  could  occur  only  by  unani- 
mous assent. 

Despite  these  handicaps,  the  Confederation  government 
achieved  one  remarkable  success.  As  the  guardian  of  the  west- 
ern territories,  it  established  equitable  and  republican  princi- 
ples for  their  governance  and  provided  for  the  admission  of 


new  states,  on  an  equal  footing  with  the  original  states,  as  the 
population  increased.  This  sound  federal  land  policy  enabled 
the  nation  to  grow  in  a  secure  and  stable  way  and  enhanced  a 
feeling  of  nationhood.  In  addition,  land  sales,  encouraged  by 
government  policies,  provided  the  one  source  of  revenue  the 
Confederation  government  could  depend  upon. 

Still,  weaknesses  in  the  Articles  created  trials  at  home  and 
embarrassment  abroad.  The  national  government  lacked  an  ad- 
equate base  of  revenue.  Dislocations  in  foreign  trade,  which 
the  Confederation  was  unable  to  improve,  led  to  a  depression 
in  the  1780s  which  in  turn  confronted  state  governments  with 
severe  fiscal  problems  and  radical  demands  for  relief.  When 
appeals  for  assistance  to  the  Confederation  Congress  brought 
no  help,  a  sense  of  unease  took  hold  about  the  stability  of  gov- 
ernments in  general.  Meanwhile,  interstate  commercial  dis- 
putes, also  beyond  the  reach  of  the  central  government,  led 
first  to  a  conference  in  1785  between  Virginia  and  Maryland 
and  then,  at  Virginia's  invitation,  to  a  convention  in  Annapolis 
in  1786. 

Only  five  states  sent  delegates  to  the  Annapolis  meeting, 
however,  and  thos?  who  assembled  decided  that  a  full  reform 
of  the  national  government  was  required.  The  conferees  called 
for  another  meeting,  of  all  the  states,  in  Pniiadelphia  in  1787. 
The  Congress  of  the  Confederation  endorsed  the  plan,  but  only 
ufor  the  sole  and  express  purpose  of  revising  the  Articles  of 
Confederation."  Despite  the  instruction,  the  document  that 
emerged  was  a  new  constitution;  its  ratification  was  quickly 
accomplished.  On  October  10,  1788,  the  Congress  of  the  Con- 
federation transacted  its  last  official  business,  and  the  nation 
prepared  for  the  installation  of  the  government  under  the  new 
constitution.  The  Confederation  period  had  come  to  an  official 
close. 


Rising  Sun  chain  used  by  George  Washington  while  hb  presided  over  the  Constitutional  Convention.  Independence  National  Historical  Park  Collection. 
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Article  6 

No  state  without  the  rcr.       of  the  United  States  in  Congress  assembled  shall  send  any  embassy  to,  or  receive 
any  embassy  from,  or  <•-/.<    >hto  any  conference,  agreement,  or  alliance  or  treaty  with  any  king,  prince,  or  state;  nor 
shall  any  person  holding  >i;y  office  of  profit  or  trust  under  the  United  States,  or  any  of  them,  accept  of  any  present, 
emolument,  office,  or  title  i>:  stfiy  kind  whatever  from  any  king,  prince,  or  foreign  state;  nor  shall  the  United  States  in 
Congress  assembled,  or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  states  shall  enter  into  any  treaty,  confederation,  or  alliance  whatever  between  them  without  the 
consent  of  the  United  States  in  Congress  assembled,  specifying  accurately  the  purposes  for  which  the  same  is  to  be 
entered  into,  and  how  long  it  shall  continue. 

No  state  shall  lay  any  imposts  or  duties  which  may  interfere  with  any  stipulations  in  treaties  entered  into  by  the 
United  States  in  Congress  assembled,  with  any  king,  prince,  or  state,  in  pursuance  of  any  treaties  already  proposed 
by  Congress  to  the  courts  of  France  and  Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  state,  except  such  number  only  as  shall  be  deemed 
necessary  by  vhe  United  States  in  Congress  assembled,  for  the  defense  of  such  state,  or  its  trade;  nor  shall  any  body 
of  forces  be  kept  up  by  any  state  in  time  of  peace,  except  such  number  only  as  in  the  judgment  of  the  United  States, 
in  Congress  assembled,  shall  be  deemed  requisite  to  garrison  the  forts  necessary  for  the  defense  of  such  state;  but 
every  state  shall  always  keep  up  a  well-regulated  and  disciplined  militia,  sufficiently  armed  and  accoutered,  and  shall 
provide  and  constantly  have  ready  for  use,  in  public  stores,  a  due  number  of  field  pieces  and  tents,  and  a  proper 
quantity  of  arms,  ammunition,  and  camp  equipage. 

No  state  shall  engage  in  any  war  without  the  consent  of  the  United  States  in  Congress  assembled,  unless  such 
state  be  actually  invaded  by  enemies,  or  shall  have  received  certain  advice  of  a  resolution  being  formed  by  some  na- 
tion of  Indians  to  invade  such  state,  and  the  danger  is  so  imminent  as  not  to  admit  of  a  delay  till  the  United  States  in 
Congress  assembled  can  be  consulted:  nor  shall  any  state  grant  commissions  to  any  ships  or  vessels  of  war,  nor  let- 
ters of  marque  or  reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States  in  Congress  assembled,  and 
then  only  against  the  kingdom  or  state  and  the  subjects  thereof,  against  which  war  has  been  so  declared,  and  under 
such  regulations  as  shall  be  established  by  the  United  States  in  Congress  assembled,  unless  such  state  be  infested  by 
pirates,  in  which  case  vessels  of  war  may  be  fitted  out  for  that  occasion  and  kept  so  long  as  the  danger  shall  contin- 
ue, or  until  the  United  States  in  Congress  assembled  shall  determine  otherwise. 

Article  7 

When  land-forces  are  raised  by  any  state  for  the  common  defense,  all  officers  of  or  under  the  rank  of  colonel  shall 
be  appointed  by  the  legislature  of  each  state  respectively  by  whom  such  forces  shall  be  raised,  or  in  such  manner  as 
such  state  shall  direct,  and  all  vacancies  shall  be  filled  up  by  the  state  which  first  made  the  appointment. 

Article  8 

All  charges  of  war,  and  all  other  expenses  that  shall  be  incurred  for  the  common  defense  or  general  welfare,  and 
allowed  by  the  United  States  in  Congress  assembled,  shall  be  defrayed  out  of  a  common  treasury,  which  shall  be 
supplied  by  the  several  states  in  proportion  to  the  value  of  all  land  within  each  state,  granted  to  or  surveyed  for  any 
person,  as  such  land  and  the  buildings  and  improvements  thereon  shall  be  estimated  according  to  such  mode  as  the 
United  States  in  Congress  assembled  shall  from  time  to  time  direct  and  appoint.  The  taxes  for  paying  that  propor- 
tion shall  be  laid  and  levied  by  the  authority  and  direction  of  the  legislatures  of  the  several  states  within  the  time 
agreed  upon  by  the  United  States  in  Congress  assembled. 

Article  9 

The  United  States  in  Congress  assembled  shall  have  the  sole  and  exclusive  right  and  po  .ver  of  determining  on 
peace  and  war,  except  in  the  cases  mentioned  in  the  sixth  article— of  sending  and  receiving  ambassadors— [of]  en- 
tering into  treaties  and  alliances,  provided  that  no  treaty  of  commerce  shall  be  made  whereby  the  legislative  power 
of  the  respective  states  shall  be  restrained  from  imposing  such  imposts  and  duties  on  foreigners,  as  their  own  peo- 
ple are  subjected  to,  or  from  prohibiting  the  exportation  or  importation  of  any  species  of  goods  or  commodities 
whatsoever — of  establishing  rules  for  deciding  in  all  cases,  what  captures  on  land  or  water  shall  be  legal,  and  in 
what  manner  prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United  States  shall  be  divided  or  appropriat- 
ed—of granting  letters  of  marque  and  reprisal  in  times  of  peace— [of]  appointing  courts  for  the  trial  of  piracies  and 
felonies  committed  on  the  high  seas  and  establishing  courts  for  receiving  and  determining  finally  appeals  in  all  cases 
of  captures,  provided  that  no  member  of  Congress  shall  be  appointed  a  judge  of  any  of  the  said  courts. 
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The  United  States  in  Congress  assembled  shall  also  be  the  last  resort  on  appeal  in  all  disputes  and  differences 
now  subsisting  or  that  hereafter  may  arise  between  two  or  more  states  concE  ning  boundary,  jurisdiction,  or  any 
other  cause  whatever;  which  authority  shall  always  be  exercised  in  the  manner  following: 

Whenever  the  legislative  or  executive  authority  or  lawful  agent  of  any  state  in  controversy  with  another  shall  pre- 
sent a  petition  to  Congress,  stating  the  matter  in  question  and  praying  for  a  hearing,  notice  thereof  shall  be  given  by 
order  of  Congress  to  the  legislative  or  executive  authority  of  the  other  state  in  controversy,  and  a  day  assigned  for 
the  appearance  of  the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to  appoint  by  joint  consent,  commis- 
sioners or  judges  to  constitute  a  court  for  hearing  and  determining  the  matter  in  question:  but  if  they  cannot  agree, 
Congress  shall  name  three  persons  out  of  each  of  the  United  States,  and  from  the  list  of  such  persons  each  party 
shall  alternately  strike  out  one,  the  petitioners  beginning,  until  the  number  shall  be  reduced  to  thirteen;  and  from 
that  number  not  less  than  seven  nor  more  than  nine  names,  as  Congress  shall  direct,  shall  in  the  presence  of  Con- 
gress be  drawn  out  by  lot,  and  the  persons  whose  names  shall  be  so  drawn,  or  any  five  of  them,  shall  be  commis- 
sioners or  judges  to  hear  and  finally  determine  the  controversy;  so  always  as  a  mayor  part  of  the  judges  who  shall 
hear  the  cause  shall  agree  in  the  determination:  and  if  either  party  shall  neglect  to  attend  at  the  day  appointed,  with- 
out showing  reasons,  which  Congress  shall  judge  sufficient,  or  being  present  shall  refuse  to  strike,  the  Congress 
shall  proceed  to  nominate  three  persons  out  of  each  state,  and  the  secretary  of  Congress  shall  strike  in  behalf  of 
such  party  absent  or  refusing;  and  the  judgment  and  sentence  of  the  court  to  be  appointed,  in  the  manner  before 
prescribed,  shall  be  final  and  conclusive;  and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of  such 
court,  or  to  appear  to  defend  their  claim  or  cause,  the  court  shall  nevertheless  proceed  to  pronounce  sentence,  or 
judgment,  which  shall  in  like  manner  be  final  and  decisive,  the  judgment  or  sentence  and  other  proceedings  being  in 
either  case  transmitted  to  Congress  and  lodged  among  the  acts  of  Congress  for  the  security  of  the  parties  con- 
cerned: provided  that  every  commissioner,  before  he  sits  in  judgment,  shall  take  an  oath  to  be  administered  by  one 
of  the  judges  of  the  supreme  or  superior  court  of  the  state  where  the  cause  shall  be  tried,  "well  and  truly  to  hear 
and  determine  the  matter  in  question,  according  to  the  best  of  his  judgment,  without  favor,  affection,  or  hope  of  re- 
ward ':  provided  also  that  no  state  shall  be  deprived  of  territory  for  the  benefit  of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  under  different  grants  of  two  or  more  states,  whose 
jurisdiction  as  they  may  respect  such  lands,  and  the  states  which  passed  such  grants  are  actfusted,  the  said  grants  or 
either  of  them  being  at  the  same  time  claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdiction,  shall 
on  the  petition  of  either  party  on  the  Congress  of  the  United  States,  be  finally  determined  as  near  ar,  may  be  in  the 
same  manner  as  before  prescribed  for  deciding  disputes  respecting  territorial  jurisdiction  between  different  states. 

The  United  States  in  Congress  assembled  shall  also  have  the  sole  and  exclusive  right  and  power  of  regulating  the 
alloy  and  value  of  coin  struck  by  their  own  authority,  or  by  that  of  the  respective  tests— fixing  the  standard  of 
weights  and  measures  throughout  the  United  States— regulating  the  trade  and  managing  all  affairs  with  the  Indians, 
not  members  of  any  of  the  states,  provided  that  the  legislative  right  of  any  state  within  its  own  limits  be  not  in- 
fringed or  \iolated— establishing  and  regulating  post  offices  from  one  state  to  another  throughout  all  the  United 
States,  and  exacting  such  postage  on  the  papers  passing  through  the  same  as  may  be  requisite  to  defray  the  ex- 
penses of  the  said  office— appointing  all  officers  of  the  land  forces  in  the  service  of  the  United  States,  excepting  reg- 
imental officers— appointing  all  the  officers  of  the  navrJ  forces,  and  commissioning  all  officers  whatever  in  the  ser- 
vice of  the  United  States— making  rules  for  the  government  and  regulation  of  the  said  land  and  naval  forces,  and 
directing  their  operations. 

The  United  States  in  Congress  assembled  shall  have  authority  to  appoint  a  committee  to  sit  in  the  recess  of  Con- 
gress, to  be  denominated  a  "Committee  of  the  States,"  and  to  consist  of  one  delegate  from  each  state;  and  to  appoint 
such  other  committees  and  civil  officers  as  may  be  necessary  for  managing  the  general  affairs  of  the  United  States 
under  their  direction— to  appoint  one  of  their  number  to  preside,  provided  that  no  person  be  allowed  to  serve  in  the 
office  of  president  more  than  one  year  in  any  term  of  three  years;  to  ascertain  the  necessary  sums  of  money  to  be 
raised  for  the  service  of  the  United  States,  and  to  appropriate  and  apply  the  same  for  defraying  the  public  ex- 
penses—to borrow  money  or  emit  bills  on  the  credit  of  the  United  States,  transmitting  every  half-year  to  the  respec- 
tive states  an  account  of  the  sums  of  money  so  borrowed  or  emitted— to  build  and  equip  a  navy— to  agree  upon  the 
number  of  land  forces,  and  to  make  requisitions  from  each  state  for  its  quota  in  proportion  to  the  number  of  white 
inhabitants  in  each  state;  which  requisition  shall  be  binding,  and  thereupon  the  legislature  of  each  state  shall  appoint 
the  regimental  officers,  raise  the  men,  and  clothe,  arm,  and  equip  them  in  a  soldier-like  manner  at  the  expense  of  the 
United  States,  and  the  officers  and  men  so  clothed,  armed,  and  equipped  shall  march  to  the  place  appointed,  and 
within  the  time  agreed  on  by  the  Unitp  J  States  in  Congress  assembled:  but  if  the  United  States  in  Congress  assem- 
bled shall,  on  consideration  of  circumstances,  judge  proper  that  any  state  should  not  raise  men,  or  should  raise  a 
smaller  number  of  men  than  the  quota  thereof,  and  that  any  other  state  should  raise  a  greater  number  of  men  than 
the  quota  thereof,  such  extra  number  shall  be  raised,  officered,  clothed,  armed,  and  equipped  in  the  same  manner  as 
the  quota  of  such  state  unless  the  legislature  of  such  state  shall  judge  that  such  extra  number  cannot  be  safely 
spared  out  of  the  same,  in  which  case  they  shall  raise,  officer,  clothe,  arm,  and  equip  as  many  of  such  extra  number 
as  they  judge  can  be  safely  spared.  And  the  officers  and  men  so  clothed,  armed,  and  equipped  shall  march  to  the 
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place  appointed,  and  within  the  time  agreed  on  by  the  United  States  in  Congress  assembled. 

The  United  States  in  Congress  assembled  shall  never  engage  in  a  war,  nor  grant  letters  of  marque  and  reprisal  in 
time  of  peace,  nor  enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the  value  thereof,  nor  ascertain 
the  sums  and  expenses  necessary  for  the  defense  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit  bills, 
nor  borrow  money  on  the  credit  of  the  United  States,  nor  appropriate  money,  nor  agree  upon  the  number  of  vessels 
of  war  to  be  built  or  purchased,  nor  the  number  of  land  or  sea  forces  to  be  raised,  nor  appoint  a  commander-in-chief 
of  the  army  or  navy,  unless  nine  states  assent  to  the  same;  nor  shall  a  question  on  any  other  point,  except  for  ad- 
journing from  day  to  day,  be  determined  unless  by  the  votes  of  a  msyority  of  the  United  States  in  Congress  assem- 
bled. 

The  Congress  of  the  United  States  shall  have  power  to  aajourn  to  any  time  within  the  year,  and  to  any  place  with- 
in the  United  States,  so  that  no  period  of  adjournment  be  for  a  longer  duration  than  the  space  of  six  months,  and 
shall  publish  the  journal  of  their  proceedings  monthly,  except  such  parts  thereof  relating  to  treaties,  alliances,  or 
military  operations,  as  in  their  judgment  require  secrecy;  and  the  yeas  and  nays  of  the  delegates  of  each  state  on  any 
question  shall  be  entered  on  the  journal  when  it  is  desired  by  any  delegate;  and  the  delegates  of  a  state,  or  any  of 
them,  at  his  or  their  request  shall  be  furnished  with  a  transcript  of  the  said  journal,  except  such  parts  as  are  above 
excepted,  to  lay  before  the  legislatures  of  the  several  states. 


The  committee  of  the  states,  or  any  nine  of  them,  shall  be  authorized  to  execute,  in  the  recess  cf  Congress,  such 
of  the  powers  of  Congress  as  the  United  States  in  Congress  assembled,  by  the  consent  of  nine  states,  shall  from  time 
to  time  think  expedient  to  vest  them  with;  provided  that  no  power  be  delegated  to  the  said  committee  for  the  exer- 
cise of  which,  by  the  Articles  of  Confederation,  the  voice  of  nine  states  in  the  Congress  of  the  United  States  assem- 
bled is  requisite. 


Canada  acceding  to  this  confederation,  and  joining  in  the  measures  of  the  United  States,  shall  be  admitted  into, 
and  entitled  to  all  the  advantages  of  this  union:  but  no  other  colony  shall  be  admitted  into  the  same  unless  such  ad- 
mission be  agreed  to  by  nine  states. 


All  bills  of  credit  emitted,  monies  borrowed,  and  debts  contracted  by,  or  under  the  authority  of  Congress,  before 
the  assembling  of  the  United  States,  in  pursuance  of  the  present  confederation,  shall  be  deemed  and  considered  as  a 
charge  against  the  United  States,  for  payment  and  satisfaction  whereof  the  said  United  States  and  the  public  faith 
are  hereby  solemnly  pledged. 


Every  state  shall  abide  by  the  determinations  of  the  United  States  in  Congress  assembled  on  all  questions  which, 
by  this  confederation,  are  submitted  to  them.  And  the  articles  of  this  confederation  shall  be  inviolably  observed  by 
every  state,  and  the  union  shall  be,  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  be  made  in  any  of  them, 
unless  such  alteration  be  agreed  to  in  a  Congress  of  the  United  States,  and  be  afterward  confirmed  by  the  legisla- 
tures of  every  state. 

And  Whereas,  It  hath  pleased  the  Great  Governor  of  the  World  to  incline  th'j  hearts  of  the  legislatures  we  respec- 
tively represent  in  Congress  to  approve  of,  and  to  authorize  us  to  ratify,  the  said  Articles  of  Coniederation  and  per- 
petual union:  Know  Ye,  That  we  the  undersigned  delegates,  by  virtue  of  the  power  and  authority  to  us  given  for  that 
purpose,  do  by  these  presents,  in  the  name  and  in  behalf  of  our  respective  constituents,  fully  and  entirely  ratify  and 
confirm  each  and  every  of  the  said  Articles  of  Confederation  and  perpetual  union,  and  all  and  singular  the  matters 
and  things  therein  contained:  and  we  do  further  solemnly  plight  and  engage  the  faith  of  our  respective  constituents, 
that  they  shall  abide  by  the  determinations  of  the  United  States  in  Congress  assembled,  on  all  questions  which,  by 
the  said  confederation,  are  submitted  to  them.  And  that  the  articles  thereof  shall  be  inviolably  observed  by  the  states 
we  respectively  represent,  and  that  the  union  shall  be  perpetual.  In  witness  whereof  we  have  hereunto  set  our  hands 
in  Congress. 

Done  at  Philadelphia  in  the  State  of  Pennsylvania  the  ninth  day  of  July  in  the  year  of  our  Lord  One  Thousand  Sev- 
en Hundred  and  Seventy-eight,  and  in  the  third  year  of  the  independence  of  America. 


Article  10 


Article  11 


Article  12 


Article  13 
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announces  the  publication  of 

LESSONS  ON  THE  CONSTITUTION 

Supplements  to  High  School  Courses  in  American  Ilistoryy 
Government  and  Civics 

Lessons  on  the  Constitution  features  sixty  lessons  designed  to  enhance  teaching  about  the  Constitution 
in  secondary  schools.  The  lessons  are  designed  to  fit  into  existing  curricula  and  to  complement  standard 
high  school  textbooks.  Lesson  plans  for  teachers  accompany  each  of  the  sixty  lessons,  which  are 
organized  into  chapters  on  the  origins  and  principles  of  the  Constitution,  the  principles  of  constitutional 
government,  specific  constitutional  issues,  and,  last,  digests  of  landmark  Supreme  Court  cases, 
accompanied  by  student  worksheets.  These  lessons  are  introduced  with  a  chapter  devoted  to  the  text  of 
the  Constitution,  a  list  of  amendments  to  the  Constitution  proposed  uy  Congress  but  not  adopted,  and 
selected  essays  from  The  Federalist 

Lessons  on  the  Constitution  was  developed  for  Project  '87  by  John  J.  Patrick,  Department  of  Curriculum 
and  Instruction,  Indiana  University,  and  Richard  C.  Remy,  Mershon  Center,  Ohio  State  University.  The 
lessons  have  been  field-tested  by  teachers  and  reviewed  by  scholars.  Paul  Finkelman,  History  Depart- 
ment, State  University  of  New  York,  Binghamton,  served  as  consulting  historical  editor. 

Development  of  the  lessons  was  supported  by  a  grant  from  the  National  Endowment  for  the 
Humanities.  Scott,  Foresman  Publishing  Company  provided  a  contribution  toward  producing  the 
manuscript.  Core  support  to  Project  '87  from  the  William  and  Flora  Hewlett  Foundation  provided 
additional  administrative  expenses. 

Lessons  on  the  Constitution  is  being  published  by  Project  '87  and  the  Social  Science  Education  Consortium.  The  cost 
of  the  Lessor*  is  $19.50  per  copy  with  a  20%  discount  for  orders  of  10  or  more  copies.  Note:  Individuals  who  are 
ordering  10  or  more  copies  must  have  them  shipped  to  the  same  address  in  order  to  qualify  for  the  20%  discount 
Prepayment  must  accompany  any  order  under  $20.00  and  orders  of  10  or  more  copies  placed  by  individuals. 
(Mastercharge  and  Visa  charges  are  acceptable.)  Information  for  postage  and  handling  is  as  follows: 

Postage  and  Handling 

Postage  and  handling  charges  are  covered  by  SSEC  on  all  prepaid  orders 
purchase  orders  (for  libraries  and  schools),  charges  are  added  as  follows: 

Order  Book  Rate 
$20.00-  $50.00  $4.00 
$50.01-$100.00  $6.00 

$100.01-$200.00  .  $7.00 

Orders  for  more  than  $200.00,  orders  requested  to  be  shipped  at  a  faster  rate  than  fourth-class  mail,  and 
orders  with  a  foreign  shipping  address  will  be  charged  the  actual  amount  of  postage,  plus  $1.00  handling  charge. 

Allow  at  least  three  weeks  delivery  by  fourth-class  mail;  if  you  require  faster  delivery,*  call  the  Social  Science 
Education  Consortium  publications  secretary  (303/492-8154)  to  make  arrangements  for  an  alternative  method  oi 
shipping  or  mailing. 

All  orders  must  be  sent  and  made  payable  to: 

SSEC  Publications 
855  Broadway 
Boulder,  CO  80302 

*  Due  to  U.S.  Postal  Service  requirements,  only  those  customers  with  a  shipping  address  to  a  library  or  school  qualify  f>  v  Hbnu 
rate  on  postage  and  handling. 
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The  Definitive  Treaty  of  Peace 

Signed  at  Paris,  September  3,  1 783 


In  the  Name  of  the  most  Holy  &  undivided  Trinity. 

It  having  pleased  the  divine  Providence  to  dispose  the  Hearts 
of  the  most  Serene  and  most  Potent  Prince  George  the  third,  by 
the  Grace  of  God,  King  of  Great  Britain,  France  &  Ireland, 
Defender  of  the  Faith,  Duke  of  Brunswick  and  Lunebourg, 
Arch  Treasurer,  and  Prince  Elector  of  the  Holy  Roman  Empire 
&rca  and  of  the  United  States  of  America,  to  forget  all  past 
Misunderstandings  and  Differences  that  have  unhappily  inter- 
rupted the  good  Correspondence  and  Friendship  which  they 
mutually  wish  to  restore;  and  to  establish  such  a  beneficial  and 
satisfactory  Intercourse  between  the  two  Countries  upon  the 
Ground  of  reciprocal  Advantages  and  mutual  Convenience  as 
may  promote  and  secure  to  both  perpetual  Peace  8c  Harmony, 
and  having  for  this  desirable  End  already  laid  the  Foundation  of 
Peace  8c  Reconciliation  by  the  Provisional  Articles  signed  at  Paris 
on  the  30lhofNovr  1782.  by  the  Commissioners  empower'd  on 
each  Part,  which  Articles  were  agreed  to  be  inserted  in  and 
constitute  the  Treaty  of  Peace  proposed  to  be  concluded  be- 
tween the  Crown  of  Great  Britain  and  the  said  United  States,  but 
which  Treaty  was  not  to  be  concluded  until  Terms  of  Peace 
should  be  agreed  upon  between  Great  Britain  8c  France,  And  his 
Britannic  Majesty  should  be  ready  to  conclude  such  Treaty 
accordingly:  and  the  Treaty  between  Great  Britain  8c  France 
having  since  been  concluded,  His  Britannic  Majesty  8c  the 
United  States  of  America,  in  Order  to  carry  into  full  Effect  the 
Provisional  Articles  abovementioned,  according  to  the  Tenor 
thereof,  have  constituted  8c  appointed ,  that  is  to  say  His  Brittanic 
Majesty  on  his  Part,  David  Hartley  Esqr,  Member  of  the  Parlia- 
ment of  Great  Britain;  and  the  said  United  States  on  their  Part, 
John  Adams  Esqr,  late  a  Commissioner  of  the  United  States  of 
America  at  the  Court  of  Versailles,  late  Delegate  in  Congress 
from  the  State  of  Massachusetts  and  Chief  Justice  of  the  said 
State,  and  Minister  Plenipotentiary  of  the  said  United  States  to 
their  High  Mightinesses  the  States  General  of  the  United  Neth- 
erlands; Benjamin  Franklin  Esqre  late  Delegate  in  Congress 
from  the  State  of  Pennsylvania,  President  of  the  Convention  of 
thesc  State,  and  Minister  Plenipotentiary  from  the  United  States 
of  America  at  the  Court  of  Versailles;  John  Jay  Esqre  late  Presi- 
dent of  Congress,  and  Chief  Justice  of  the  State  of  New- York  8c 
Minister  Plenipotentiary  from  the  said  United  States  at  the 
Court  of  Madrid;  to  be  the  Plenipotentiaries  for  the  concluding 
and  signing  the  Present  Definitive  Treaty;  who  after  having 
reciprocally  communicated  their  respective  full  Powers  have 
agreed  upon  and  confirmed  the  following  Articles, 

Article  1st 

His  Britanic  Majesty  acknowledges  the  sd  United  States,  viz. 
New- Hampshire  Massachusetts  Bay,  Rhode-Island  8c  Provi- 
dence Plantations,  Connecticut,  New  York,  New  Jersey,  Penn- 
sylvania, Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina  8c  Georgia,  to  be  free  sovereign  &  Independent  States; 
that  he  treats  with  them  as  such,  and  for  himself  his  Heirs  8c 
Successors,  relinquishes  all  Claims  to  the  Government  Proprie- 
tary 8c  Territorial  Rights  of  the  same  &  every  Part  thereof. 


Article  2d 

And  that  all  Disputes  which  might  arise  in  future  on  the 
Subject  of  the  Boundaries  of  the  said  United  States,  may  be 
prevented,  it  is  hereby  agreed  and  declared,  that  the  following 
are  and  shall  be  their  Boundaries,  Viz.  From  the  North  West 
Angle  of  Nova  Scotia,  viz.  That  Angle  which  is  formed  by  a  Line 
drawn  due  North  from  the  Source  of  Saint  Croix  River  to  the 
Highlands  along  the  said  Highlands  which  divide  thoi  -  Rivers 
that  empty  themselves  into  the  River  Sl  Lawrence,  from  those 
which  fall  into  the  Atlantic  Ocean,  to  the  Northwestern-most 
Head  of  Connecticut  River:  Thence  down  along  the  middle  of 
that  River  to  the  forty  fifth  Degree  of  North  Latitude;  From 
thence  by  a  Line  due  West  on  said  Latitude  until  it  strikes  the 
River  Iroquois  or  Cataraquy;  Thence  along  the  middle  of  said 
River  into  Lake  Ontario;  through  the  Middle  of  said  Lake  until 
it  strikes  the  Communication  by  Water  between  that  Lake  and 
Lake  Erie;  Thence  along  the  middle  of  said  Communication 
into  Lake  Erie;  through  the  middle  of  said  lake,  until  it  arrives  at 
the  Water  Communication  between  that  Lake  8c  Lake  Huron; 
Thence  along  the  middleof  said  Water-Communication  into  the 
Lake  Huron,  thence  through  the  middle  of  said  Lake  to  the 
Water  Communication  between  that  Lake  and  Lake  Superior, 
thence  through  Lake  Superior  Northward  of  the  Isles  Royal  8c 
Phelipeaux  to  the  Long  Lake;  Thence  through  the  Middle  of 
said  Long-Lake,  and  the  Water  Communication  between  it  8c 
the  Lake  of  the  Woods,  to  the  said  Lake  of  the  Woods;  Thence 
through  the  said  Lake  to  the  most  Northwestern  Point  thereof, 
and  from  thence  on  a  due  West  Course  to  the  River  Mississippi, 
Thence  by  a  Line  to  be  drawn  along  the  Middle  of  the  said  River 
Mississippi  until  it  shall  intersect  the  Northernmost  Part  of  the 
thirty  first  Degree  of  North  Latitude.  South,  by  a  Line  to  be 
drawn  due  East  from  the  Determination  of  the  Line  last  men- 
tioned, in  the  Latitude  of  thirty  one  Degrees  North  of  the 
Equator  to  the  middleof  the  River  Apalachicola  or  Catahouche. 
Thence  along  the  middle  thereof  to  its  Junction  with  the  Flint 
River;  Thence  strait  to  the  Head  of  Sl  Mary's  River,  and  thence 
down  along  the  middle  of  Sl  Mary's  River  to  the  Atlantic  Ocean. 
East,  by  a  Line  to  be  drawn  along  the  Middle  of  the  River  Sl 
Croix,  from  its  Mouth  in  the  Bay  of  Fundy  to  its  Source;  and 
from  its  Source  directly  North  to  the  aforesaid  Highlands, 
which  divide  the  Rivers  that  fall  into  the  Atlantic  Ocean,  from 
those  which  fall  into  the  River  Sl  Lawrence;  comprehending  ali 
Islands  within  twenty  Leagues  of  any  Part  of  the  Shores  of  the 
United  States,  8c  lying  between  Lines  to  be  drawn  due  East  from 
the  Points  where  the  aforesaid  Boundaries  between  Nova  Scotia 
on  the  one  Part  and  East  Florida  on  the  other,  shall  respectively 
touch  the  Bay  of  Fundy  and  the  Atlantic  Ocean,  excepting  such 
Islands  as  now  are  or  heretofore  have  been  within  the  Limits  of 
the  said  Province  of  Nova  Scotia. 


continued  on  page  53 


Source:  The  Treaty  of  Paris:  The  Work  of  Peace  Educational  Kit,  Office  of  Elementary  and 
Secondary  Education,  Smithsonian  Institution,  and  the  National  Committee  for  the  Bicenten- 
nial of  the  Treaty  of  Paris. 
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From  the  Editor: 


Three  articles  in  Number  8  of  this  Constitution  explore  the  enduring 
issue  of  the  rights  of  racial  and  ethnic  groups  under  the  Constitution. 
James  Oliver  Horton  discusses  specifically  the  status  of  free  blacks 
under  the  Constitution  before  the  Civil  War.  These  Americans  steadfastly 
defended  their  right  to  citizenship  despite  vigorous  efforts  to  deny  them. 
In  "The  Meaning  of  American  Citizenship,"  Rogers  M.  Smith  analyzes  the 
differing  philosophies  that  have  motivated  the  granting  of  citizenship  to 
Americans  throughout  two  centuries.  Then,  in  the  documents  section, 
Leonard  Dinnerstein  reviews  Supreme  Court  decisions  that  determined 
the  constitutional  rights  of  immigrant  groups  as  they  arrived  on  American 
shores. 

In  this  issue,  this  Constitution  also  inaugurates  a  three-part  examina- 
tion of  the  "Enduring  Constitutional  Issue"  of  presidential  power  in  war- 
time. W,  Taylor  Reveley,  III,  begins  the  discussion  by  looking  at  the  inten- 
tion of  the  framers  in  "War  Powers  of  the  President  and  Congress:  Who 
Decides  Whether  America  Fights?"  The  next  two  issues  of  this  Constitu- 
tion will  feature  articles  on  the  evolution  of  the  War  Powers  in  the  nine- 
teenth and  twentieth  centuries. 

The  document  that  ended  America's  first  war,  the  Treaty  of  Paris,  ap- 
pears on  the  inside  covers;  the  "For  the  Classroom"  section  offers  curric- 
ulum materials  to  aid  in  teaching  about  the  Treaty  and  about  diplomacy. 
These  materials  were  produced  by  the  Office  of  Elementary  and  Second- 
ary Education  of  the  Smithsonian  Institution  and  the  National  Committee 
for  the  Bicentennial  of  the  Treaty  of  Paris. 

In  April  1985,  a  meeting  at  Mount  Vernon  marked  the  Bicentennial  of 
the  Mount  Vernon  Conference,  whose  historical  significance  was  de- 
scribed in  the  article  by  Richard  B,  Morris,  "The  Mount  Vernon  Confer- 
ence: First  Step  Toward  Philadelphia,"  in  this  Constitution,  No.  6,  Spring, 
1985.  Hosted  by  Project  '87  and  the  Mount  Vernon  Ladies'  Association, 
the  conference  brought  together  corporate  and  foundation  executives 
with  federal  officers  and  others  engaged  in  planning  Bicentennial  pro- 
grams. Chief  Justice  Warren  E.  Burger,  honorary  chair  of  Project  '87's  ad- 
visory board,  Secretary  of  Commerce  Malcolm  Baldrige  and  Governors 
Charles  S.  Robb  and  Harry  Hughes  addressed  the  gathering.  The  Bicenten- 
nial Gazette  reports  on  this  evont,  which  recalled  the  crucial  role  of  com- 
merce in  inspiring  the  convening  of  the  Mount  Vernon  Conference  and 
the  creation  of  the  new  Constitution.  We  also  include  the  remarks  of  Jack 
P.  Greene  on  this  occasion,  a  talk  entitled  "The  Pursuit  of  Happiness:  the 
Private  Realm,  Commerce,  and  the  Constitution." 
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o  Federalism — the  balance 
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©  The  Judiciary — interpreter  of 
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public  policy 

•  Civil  Liberties — the  balance 
between  government  and  the 
individual 

•  Criminal  Penalties — rights  of 
the  accused  and  protection  of 
the  community 

•  Equality — its  definition  as  a 
Constitutional  value 


•  The  Rights  of  Women  Under 
the  Constitution 

j:  Racial.  Groups  Under  the    -  ; 

©  Pres'<??ntial  Power  in  Wartime 
and  in  Foreign  Affairs 
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EEVILS  IN  THE  WHEAT:  FREE  BLAC 
THE  CONSTITUTION,  1787-1860 


by  JAMES  OLIVER  HORTON 


|tanding  before  an  Iowa  reli- 
gious convention  in  the  1850s, 
'Sojourner  Truth,  women's 
rights  advocate  and  antislavery 
speaker,  delighted  her  audience 
with  her  analysis  of  the  American 
Constitution.  With  a  dry  wit  that 
was  her  trademark  on  the  abolition- 
ist circuit,  this  former  slave,  the 
first  black  woman  antislavery 
speaker  in  the  nation,  conipared  the 
Constitution  to  the  mid-western 
wheat  which  during  the  1850s  was 
suffering  from  the  boll  weevil 
blight.  From  a  distance  the  country- 
side looked  deceptively  beautiful 
but  on  a  closer  look  one  might  see 
the  ravishes  of  the  blight.  The  Con- 
stitution was  much  the  same,  said 
Sojourner— "I  feel  for  my  rights, 
but  there  ain't  any  there."  As  wee- 
vils besieged  the  wheat,  prejudice 
and  bigotry  threatened  to  under- 
mine constitutional  guarantees.  As 
Sojourner  saw  it,  American  civil 
rights  and  liberties  were  endan- 
gered. The  Constitution  had  "a  little 
weevil  in  it." 

In  the  generations  between  the 
Revolution  and  the  Civil  War,  black 
people  struggled  with  the  weevils  in 
interpretations  of  the  Constitution 
which  denied  them  citizenship 
rights.  Most  blacks  believed  that 
their  citizenship  was  protected  by 
the  Constitution  and  by  the  ideals 
expressed  in  the  Declaration  of  In- 
dependence. The  founding  fathers 
did  not  specifically  mention  race  as 
they  set  out  the  self-evident  truths 
by  which  they  justified  national  in- 
dependence. Although  they  certain- 
ly did  not  include  slaves  among 
those  referred  to  as  uthe  people," 
they  were  ambiguous  on  the  status 
of  the  free  people  of  color. 


The  author  is  indebted  to  Paul  Ruden,  Jo- 
seph Mclaughlin,  Paul  Finkelman,  and  Spen- 
cer Crew  who  read  and  offered  valuable 
advice  on  this  manuscript  at  various  stages 
of  its  preparation. 


Black  Citizenship 

There  were  several  early  indica- 
tions that  the  federal  government 
did  not  consider  free  blacks  full 
citizens.  Despite  their  significant 
presence  in  the  American  Revolu- 
tionary forces,  the  post-war  nation- 
al militia  excluded  blacks  and  early 
naturalization  laws  limited  the 
process  to  white  aliens.  In  the  first 
two  decades  of  the  nineteenth  cen- 
tury, blacks  could  not  carry  the 
federal  mail  or  hold  elective  office 
in  the  District  of  Columbia. 

Nor  did  the  Constitution  protect 
free  blacks  from  limitations  im- 
posed by  the  individual  states. 
From  1819,  when  Maine  joined  the 
union,  until  after  the  Civil  War,  ev- 
ery new  state  denied  the  vote  to 
free  blacks  and  many  did  not  allow 
them  to  serve  on  juries  or  even  to 
testify  in  court  cases  involving 
whites.  Constitutional  protections 
did  not  prevent  states  like  Ohio, 
Illinois,  Indiana,  and  Oregon  or  the 
territory  of  Michigan  from  barring 
free  blacks  or  from  requiring  sub- 
stantial bonds  as  a  prerequisite  to 
their  emigration.  The  Northwest  Or- 
dinance, adopted  by  Congress  in 
1787,  forbade  slavery  in  this  North- 
central  region,  but  it  did  not  assure 
the  civil  rights  of  free  blacks  in  the 
area.  Even  in  states  like  Massachu- 
setts and  Pennsylvania,  which  did 
not  restrict  black  emigration,  there 
was  serious  discussion  of  such  ac- 
tion. Save  for  two  votes  in  its  con- 
stitutional convention  of  1850,  Cali- 
fornia would  have  barred  blacks. 
Clearly  wesvils  abounded. 

The  question  of  black  citizenship 
was  further  complicated  by  the  fact 
that  although  many  states  obvious- 
ly precluded  it,  others  did  not.  Be- 
fore 1820,  free  black  men  in  Massa- 
chusetts, New  Jersey,  Pennsylvania, 
New  York,  Maine,  Vermont,  Con- 
necticut, Rhode  Island,  and  New 
Hampshire  voted  on  an  equal  basis 
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with  white  men.  Ironically,  they  lost 
that  right  in  New  Jersey,  Connecti- 
cut, and  Pennsylvania  before  the 
Civil  War.  In  New  York,  black  vot- 
ers had  to  meet  property  ownership 
requirements  that  were  removed 
for  whites  during  the  democratic 
reforms  of  the  Jacksonian  era.  Yet 
Afro-American  political  participa- 
tion in  states  where  it  was  allowed 
lent  legitimacy  to  the  claim  of  free 
black  citizenship. 

Several  federal  actions  also 
seemed  to  imply  that,  on  occasion, 
the  Constitution  protected  blacks. 
A  few  blacks  received  passports  to 
travel  abroad  under  the  aegis  of  the 
United  States  during  the  1840s  and 
1850s.  At  times  the  federal  govern- 
ment also  moved  to  safeguard  the 
rights  of  free  blacks  at  home  as 
well.  In  response  to  the  contentions 
of  slaveholders  that  free  blacks  had 
a  dangerous  effect  on  slaves,  in 
1822  the  South  Carolina  legislature 
passed  the  Colored  Seamen's  Act 
requiring  the  imprisonment  of  all 
free  black  seamen  for  the  time  that 
their  ships  remained  in  South  Caro- 
lina ports.  Moreover,  the  ship's  cap- 
tain had  to  pay  the  cost  of  the 
seaman's  imprisonment,  an  amount 
he  often  deducted  from  the  sea- 
man's wages.  If  the  captain  refused, 
the  seaman  was  sold  into  tempo- 
rary slavery  to  compensate  local 
authorities.  Other  southern  states 
adopted  similar  laws.  Since  the  sea 
offered  a  mayor  source  of  employ- 
ment for  thousands  of  free  blacks 
before  the  Civil  War,  this  provision 
posed  a  m^jor  threat  to  the  free 
black  community.  In  response  to 
protests  by  free  blacks  and  north- 
ern white  reformers,  a  congressio- 
nal committee  investigated  these 
policies  and  determined  that  they 
violated  the  Constitution.  The  com- 
mittee did  not  express  an  opinion 
on  the  question  of  black  citizenship, 
however.  In  1823  the  Supreme 
Court  supported  congressional 
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judgment  by  declaring  such  laws 
unconstitutional.  (Despite  this  rul- 
ing, several  southern  jurisdictions 
continued  the  practice  until  the  Civ- 
il War.) 

Although  officials  interpreted  the 
Constitution  inconsistently  as  it  ap- 
plied to  free  blacks,  Afro-Ameri- 
cans insisted  on  their  fundamental 
right  to  its  protections.  They  had 
stood  with  other  patriots  against 
"British  tyranny"  and  when  Thomas 
Paine,  Samuel  Adams  and  other 
white  patriots  declared  that  Ameri- 
cans would  never  be  slaves,  black  < 
agreed  wholeheartedly.  Throughout 
the  Revolution,  as  five  thousand  of 
them  served  in  the  cause  of  Ameri- 
can liberty,  blacks  continued  their 
call  for  the  abolition  of  slavery.  A 
group  of  19  "natives  of  Africa  free- 
born"  in  Portsmouth,  New  Hamp- 
shire, reminded  white  patriots  that 
"public  and  private  tyranny  and 


slavery  are  alike  detestable"  and 
that  "the  God  of  nature  gave 
[blacks]  life  and  freedom,  upon 
terms  of  the  most  perfect  equality 
with  other  men." 

Afro-Americans  drew  allies  from 
the  ranks  of  Quakers,  who  had  op- 
posed slavery  for  a  generation  be- 
fore the  Revolution,  and  from  more 
recent  converts,  who  saw  an  incon- 
sistency between  emerging  Ameri- 
can principles  and  American  slav- 
ery. Abigail  Adams  wrote  to  her 
husband  John  of  her  discomfort 
with  Afro-American  bondage.  "It 
has  always  seemed  a  most  iniqui- 
tous scheme  to  me,"  she  wrote,  "to 
fight  ourselves  for  what  we  are 
daily  robbing  and  plundering  from 
those  who  have  as  good  a  right  to 
freedom  as  we  have."  Abigail  Ad- 
ams did  not  stand  alone  in  her 
opposition  to  slavery.  In  northern 
states  where  the  institution  was 
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less  economically  important  than  in 
the  rich  plantation  areas  of  the 
South,  the  anti-slavery  movement 
grew  during  the  post-Revolutionary 
period,  attracting  such  notables  as 
Beryamin  Franklin  of  Pennsylvania, 
John  Jay,  Alexander  Hamilton  and 
Aaron  Burr  of  New  York,  and  Mo- 
ses Brown  of  Rhode  Island. 

Blacks  and  their  white  allies  used 
the  language  of  the  Constitution  to 
prod  the  conscience  of  the  nation. 
This  strategy  succeeded  in  the 
North  because  slaveholders  there 
had  less  economic  and  political 
power.  In  the  South,  such  argu- 
ments moved  a  few  masters  to  indi- 
vidual acts  of  emancipation  but 
found  little  legislative  support.  By 
1804  slavery,  which  had  been  prac- 
ticed in  all  thirteen  colonies,  was 
abolished  or  set  on  the  road  to 
abolition  by  gradual  emancipation 
plans  in  all  northern  states,  isolat- 
ing that  institution  in  the  South. 
There  it  remained  until  uprooted  by 
civil  war. 

The  legal  position  of  southern- 
free  blacks  during  the  antebellum 
years  was  a  complicated  one.  Living 
in  the  midst  of  slavery,  free  blacks 
in  the  South  were  an  enigma  to  the 
slaveholding  society.  They  were  al- 
ways viewed  as  suspect  and  poten- 
tially dangerous  to  the  institutions 
of  slavery.  The  liberty  extended  to 
southern  free  blacks  was  minimal 
and  did  not  include  the  right  of 
protest.  So  precarious  was  their 
freedom  that  on  the  eve  of  the  Civil 
War,  South  Carolina  seriously  de- 
bated enslaving  its  free  blacks.  No- 
where in  the  North  did  blacks  face 
that  kind  of  official  action. 

In  the  North,  blacks  were  espe- 
cially equipped  to  demand  their 
rights  from  the  new  government. 
During  the  colonial  period  slave- 
holding  in  that  region  was  on  a 
small  scale.  Except  for  the  great 
plantation-like  estates  of  the  Hud- 
son valley  in  New  York  and  the 
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Narragansett  region  of  Rhode  Is- 
land slaveholdings  averaged  about 
two  slaves  each.  Under  these  cir- 
cumstances newly  imported  Afri- 
cans were  often  isolated  from  one 
another  but  they  came  into  regular 
contact  with  whites.  Unlike  slaves 
on  the  large  plantations  01  the 
South  who  maintained  a  variety  of 
African  traditions  well  into  the 
nineteenth  century  and  beyond, 
northern  slaves  made  a  more  rapid 
transition  from  African  to  Afro- 
American,  quickly  learning  the  lan- 
guage and  the  customs  of  their  cap- 
tors. Northern  blacks  did  not  forget 
African  cultures  and  traditions; 
rather,  they  modified  and  combined 
them  with  those  of  Europe.  North- 
ern Afro-American  culture  became 
the  practical  blend  of  Western  cul- 
ture and  the  many  different  cultures 
of  Africa. 

Thus  northern  blacks  on  the  eve 
ol  the  Revolution  knew  well  the 
rhetoric  and  the  ideals  of  American 
liberty,  and  they  used  the  instru- 
ments of  democracy  to  communi- 
cate their  requests  to  governmental 
authority.  Time  and  again,  slaves 
petitioned  the  courts  and  the  legis- 
latures for  their  freedom.  Astutely 
they  appealed  to  American  political 
and  religious  ideals  in  their  mes- 
sage. "We  expect  great  things" 
wrote  one  group  of  slaves  to  the 
Massachusetts  General  Court, 
"from  men  who  have  made  such  a 
noble  stand  against  the  designs  of 
their  fellow  men  to  enslave  them." 
Throughout  the  northern  states 
slaves  pressed  for  their  freedom 
during  the  1770s  and  1780s  using 
the  language  of  America's  indepen- 
dence movement.  Their  message 
was  simple.  Slaves  asked  no  more 
from  the  new  nation,  "this  free  and 
Christian  country,"  than  slavehold- 
ers had  demanded  from  the  Old 
World — freedom. 

Northern  blacks  also  used  this 
tactic  in  their  campaign  for  civil 
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rights  after  they  won  freedom.  For 
two  years,  between  1778  and  1780, 
John  and  Paul  Cuffe,  two  free  black 
ship  merchants  of  West  Port,  Mas- 
sachusetts, refused  to  pay  their 
land  taxes  so  long  as  their  home 
state  did  not  allow  blacks  to  vote. 
In  the  state  courts  and  at  local  town 
meetings  they  argued  in  strong  lan- 
guage calculated  for  effect.  They 
would  not  submit  10  "taxation  with- 
out representation."  Their  action 
encouraged  the  state  to  redraft  the 
1778  version  of  its  constitution 
which  contained  no  bill  of  rights 
and  restricted  voting  by  race.  The 
final  constitution,  adopted  in  1780, 
did  not  limit  biack  voting  and  Was 
later  interpreted  as  prohibiting  slav- 
ery. 

Black  Organizations 

Throughout  the  nineteenth  cen- 
tury, free  blacks  continued  to  em- 
ploy the  language  of  the  Revolution 
and  the  structure  of  democracy  in 
the  formation  of  their  community 
institutions  and  in  the  strategy  of 
their  antislavery  and  civil  rights 
protests.  As  northern  blacks 
emerged  from  slavery,  they  estab- 
lished many  mutual  aid  and  benefit 
societies.  Long  before  the  federal 
government  provided  aid  to  the 
poor,  Afro-Americans  depended 
upon  these  organizations  during 
times  of  crisis  and  economic  hard- 
ship. For  a  people  restricted  by 
racial  discrimination  to  the  least 
reliable  and  lowest  paying  jobs,  the 
work  of  these  organizations  proved 
indispensable  in  providing  aid  to 
widows  and  dependent  children, 
workman's  compensation  and  un- 
employment insurance,  and  basic 
charity  services.  Although  state  and 
local  governments  sometimes  aided 
needy  whites,  they  often  ignored 
blacks  or  gave  them  diminished 
benefits.  Usually,  blacks  relied  on 
their  own  communities  or  on  the 


support  of  progressive  whites  who 
were  committed  to  the  abclition  of 
slavery  and  to  the  improvement  of 
the  condition  and  the  welfare  of  the 
"free  people  of  color."  In  Philadel- 
phia and  New  York,  for  example, 
Quakers  operated  schools  and 
charity  agencies  for  blacks. 

These  groups  were  established 
on  the  democratic  model.  They  set 
forth  their  principles  and  purposes 
in  organizational  constitutions  or 
similar  document0  in  words  remi- 
niscent of  the  Constitution.  "We, 
the  African  Members"  began  the 
Laws  of  the  African  Society  found- 
ed in  Boston  in  1796.  "We,  the  Sub- 
scribers . . . ,  do  form  ourselves  into 
an  Association,  for  the  benevolent 
purpose  of  raising  funds  ...  to  aid 
and  assist  the  widows  and  orphans 
of  deceased  members  . . read  the 
Constitution  of  the  New  York  Afri- 
can Clarkson  Association  in  1825. 
The  opening  of  the  Constitution 
and  By-Laws  of  the  Brotherly 
Union  Society  in  Philadelphia  in 
1833  contained  similar  language. 
These  documents  were  divided  into 
"articles"  and  often  prefaced  by 
"preambles/'  They  provided  for 
democratic  functions  including  the 
election  of  officers  (presidents,  vice 
presidents,  secretaries,  and  treasur- 
ers) and  for  policy  decided  by  ma- 
jority vote  of  the  membership. 

Black  Voters 

Afro-American  community  orga- 
nisation extended  to  political  asso- 
ciations. Like  other  Americans  of 
the  period,  blacks  sought  ways  to 
consolidate  and  exercise  political 
influence.  Such  influence  was  slight 
but  it  did  exist  in  the  early  years  of 
the  nineteenth  century  in  states 
where  blacks  held  the  franchise. 
Afro-American  voters  were  not 
overwhelming  in  numbers  but  in 
some  cases  they  could  affect  the 
outcome  of  important  elections  be- 
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cause  of  their  strategic  location.  In 
New  York  City,  for  example,  one 
opponent  of  suffrage  for  blacks  la- 
mented that  "the  votes  of  three 
hundred  Negroes  in  the  city  ...  de- 
cided the  election  [1813]  in  favor  of 
the  Federal  party,  and  also  decided 
the  political  character  of  the  legisla- 
ture of  this  state."  He  no  doubt 
exaggerated  the  impact  of  the  black 
vote,  but  his  point  remained. 

Aware  of  the  important  role  Fed- 
eralist party  members  had  played  in 
the  antislavery  campaigns  of  the 
late  eighteenth  and  early  nineteenth 
century,  free  blacks  organized  to 
support  the  party  at  the  polls.  The 
Federalist  party,  as  a  result  of  its 
unpopular  stance  in  opposition  to 
the  War  of  1812,  lost  power  and 
passed  from  the  political  scene  be- 
fore the  1820s.  Black  voters,  left 
with  little  support  against  growing 
Democratic  opposition  to  their  po- 
litical rights,  shifted  their  allegiance 
to  the  Whig  Party  and  later  the 
Liberty  Party,  Free  Soil  Party,  and 
finally  the  Republican  Party  on  the 
eve  of  the  Civil  War.  Sophisticated 
in  the  ways  of  democratic  politics, 
blacks  operated  through  a  variety 
of  groups,  striking  political  alli- 
ances where  possible,  in  the 
expression  of  their  collective  will 
as  American  citizens. 

The  courting  of  black  votes  by 
Whigs  and  Free  Soilers  in  Provi- 
dence, Rhode  Island  during  the 
1848  presidential  election  exempli- 
fied the  recognition  of  the  strategic 


positioning  of  blacL  voters  in  that 
state.  The  Whig  candidacy  of  Zacha- 
ry  Taylor,  a  Kentucky  slaveholder, 
for  president  strained  traditional 
Afro-American  support  for  that  par- 
ty. The  choice  offered  by  the  Free 
Soil  party  proved  no  less  complicat- 
ed. Although  the  free  soilers  sought 
to  prevent  the  spread  of  slavery  to 
the  western  territories,  a  policy  en- 
thusiastically endorsed  by  blacks, 
their  presidential  candidate  was 
former  Democratic  President  Mar- 
tin Van  Buren,  of  New  York,  who 
had  strong  ties  to  the  slaveholding 
South  and  in  the  past  had  support- 
ed slavery  in  Washington,  D.C. 

Afro-Americans  organized  on 
both  sides.  Frederick  Douglass, 
powerful  abolitionist  and  former 
slave,  lent  his  prestige  to  the  Free 
Soil  campaign,  urging  that  Van  Bu- 
ren's  promise  to  support  the  aboli- 
tion of  slavery  in  the  District  of 
Columbia  in  the  future  be  taken  as 
a  sign  of  his  conversion  to  "free 
soil"  principles.  Conversely,  many 
local  Providence  black  leaders  and 
several  black  newspapers  encour- 
aged Afro-Americans  to  stay  with 
the  Whigs.  At  election  tune,  the 
Whigs  carried  the  day  with  Taylor 
receiving  almost  all  the  city's  black 
vote  which  accounted  for  r .  least 
one  third  of  the  Whig  victory  mar- 
gin in  the  county  of  Providence. 
Thus,  politicians  and  parties  at  all 
levels  recognized  black  citizenship 
when  blacks  political  participation 
brought  them  rewards.  Unfortu- 


nately, such  recognition  was  rare. 
Colonizationism 

Assertions  of  Afro-American  citi- 
zenship faced  a  severe  chalk  age 
from  the  activities  of  the  American 
Colonization  Society.  Founded  in 
1816,  this  group  sought  to  encour- 
age the  colonization  in  western  Af- 
rica of  free  blacks  and  slaves  subse- 
quently freed.  The  most  liberal 
colonizationists  hoped  that  if  they 
could  assure  southern  masters  that 
free  blacks  would  be  settled  out- 
side the  country,  more  would  con- 
sent to  manumit  their  slaves.  Other 
colonizationists  saw  the  plan  as  an 
opportunity  to  rid  the  nation  of 
troublesome  free  blacks.  Although 
colonization  never  attracted  wide 
support  among  free  blacks,  some 
expressed  willingness  to  emigrate 
to  Africa  Early  in  the  nineteenth 
century,  ship  merchant  Paul  Cuffe 
advocated  African  emigration  and 
even  transported  a  group  of  38 
blacks  to  the  West  African  colony 
of  Sierra  Leone  in  1815.  Cuffe's  ef- 
forts encouraged  such  white  coloni- 
zationists as  Henry  Clay,  Daniel 
Webster,  Supreme  Court  Justice 
Bushrod  Washington,  Francis  Scott 
Key,  and  others  to  establish  their 
society  a  year  later. 

Despite  the  interest  of  many 
blacks  in  Providence,  Philadelphia, 
and  Boston,  most  free  blacks  disap- 
proved of  colonization.  In  several 
mass  meetings  before  1820,  Phila- 
delphia blacks  took  the  lead  in  pro- 
testing the  plans  of  the  new  society. 
The  colonizationists  acquisition  of 
territory  in  West  Africa  which  be- 
came the  society's  colony  of  Liberia 
in  1822  heightened  the  interests  of 
many  southern  free  blacks  but 
nearly  all  northern  blacks  remained 
opposed.  So  strong  was  the  opposi- 
tion among  northern  blacks  that 
when  John  Russwurm,  cofounder 
of  Freedom's  Journal,  the  nation's 
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first  black  newspaper  (New  York 
City,  1827),  became  a  supporter  of 
colonization  the  resultant  hostility 
forced  him  to  leave  the  paper. 

Black  opposition  to  the  American 
Colonization  Society  had  complex 
sources.  It  included  great  suspicion 
of  the  motives  of  an  organization 
which  counted  some  of  the  most 
prominent  slaveholders  in  the 
country  among  its  membership. 
Blacks  feared  the  unstated  motive 
behind  colonization  plans — to  re- 
move free  blacks  from  the  nation, 
thus  silencing  the  most  vocal  oppo- 
nents of  slavery  and  making  slave- 
holdings  more  secure.  Beyond 
these  suspicions,  blacks  also  re- 
sented the  notion,  implicit  in  the 
colonization  program,  that  they  had 
no  right  to  American  citizenship. 
"This  is  our  home,"  declared  a 
speaker  at  a  Philadelphia  meeting, 
"and  this  is  our  country.  Beneath  its 
sod  lie  the  bones  of  our  fathers;  for 
it  some  of  them  fought,  bled,  and 
died.  Here  we  were  born,  and  here 
we  will  die." 

The  Colonization  Society  por- 
trayed its  aims  as  enlightened  phi- 
lanthropy which  realistically  ad- 
dressed the  nation's  race  problem. 
Supporters  of  colonization  believed 
it  impossible  that  blacks  could  find 
acceptance  as  fellow  citizens  by 
white  Americans  and  saw  African 
colonization  as  the  only  humane 
alternative.  Afro-Americans  dis- 
agreed— "Our  condition  can  be  best 
improved  in  this  our  own  country 
and  native  soil,  the  United  States  of 
America,"  wrote  a  black  abolition- 
ist in  the  pages  of  the  Liberator  in 
1831.  Most  free  blacks  argued  that 
they  would  never  willingly  relin- 
quish rights  for  which  they  paid 
dearly  in  the  Revolution  and  again 
in  the  War  of  1812. 

In  their  anti-colonizationist  strug- 
gle, which  continued  throughout 
the  pre-Civil  War  years,  free  blacks 
constantly  appealed  to  the  Consti- 
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tution  and  the  Revolutionary  ideals 
which  they  insisted  guaranteed 
their  freedom  and  civil  rights.  Be- 
ginning in  the  early  1830s,  Afro- 
Americans  met  in  national  conven- 
tions to  discuss  and  organize  a 
response  to  the  growing  influence 
of  the  "Slave  Power"  and  to  coloni- 
zaticnist  plans.  On  September  20, 
1830,  approximately  thirty  dele- 
gates representing  five  states  met  in 
Philadelphia's  Bethel  Church  for 
five  days  to  propose  strategies  for 
dealing  with  the  problems  of  black 
America.  In  the  first  line  of  the 
convention  proceedings,  these  dele- 
gates proclaimed  a  commitment  to 
the  spirit  of  the  Declaration  of  Inde- 
pendence. The  next  year,  delegates 
resolved  that  the  Declaration  and 
the  Preamble  of  the  Constitution  be 
read  at  the  opening  of  each  conven- 
tion. They  asserted:  "Truths  con- 
tained in  the  former  document  are 
incontrovertible  and  . . .  the  latter 
guarantees  in  letter  and  spirit  to 
every  freeman  born  in  this  country 
all  the  rights  and  immunities  of 
citizenship." 

'Slaveholder's  Document' 

Although  this  commitment  to  the 
Constitution  and  the  Declaration 
was  sorely  tested,  it  never  broke, 
though  revered  Afro-American 
leaders  and  white  allies  challenged 
the  notion  that  these  documents 


protected  black  rights  and  opposed 
human  bondage.  The  Constitution 
endorsed  the  apprehension  and  re- 
turn of  fugitive  slaves  to  masters 
even  when  slaves  managed  to  es- 
cape into  Lee  states  or  territories. 
It  had  also  allowed  the  continuance 
of  the  African  slave  trade  to  Ameri- 
can dealers  until  1808.  Indeed,  the 
adoption  of  the  Constitution  had 
hinged  upon  a  series  of  compro- 
mises which  granted  additional  na- 
tional representation  to  slave  own- 
ers according  to  the  extent  of  their 
slave  holdings.  The  Constitution  it- 
self, not  simply  the  actions  of  pro- 
slavery  national  officials,  sustained 
slavery. 

By  the  1830s,  white  abolitionist 
editor  William  Lloyd  Garrison 
moved  to  this  position  and  took  a 
radical  stand  against  the  Constitu- 
tion. On  several  public  occasions, 
he  denounced  and  burned  copies  of 
it  as  a  "slaveholder's  document." 
Some  blacks,  following  Garrison's 
lead,  also  attacked  the  Constitution 
as  pro-slavery.  Until  the  late  1840s, 
Frederick  Douglass  disdained  it  "as 
a  most  foul  and  bloody  conspiracy 
against  the  rights  of  three  millions 
of  enslaved  and  imbruted  men." 
Douglass  supported  Garrison's  anti- 
political  stand  reasoning  that  "until 
the  government  and  the  Constitu- 
tion were  replaced  by  institutions 
which  would  better  answer  the 
ends  of  justice,  no  true  friend  of 
liberty  in  the  United  States  could 
[in  good  conscience]  vote  or  hold 
office" 

At  the  American  Anti-Slavery  So- 
ciety's meeting  in  New  York  in 
1844,  black  delegate  Thomas  Van 
Renslear  called  on  blacks  to  "have 
nothing  to  do  with  the  government 
[of  the  United  States];  and  as  re- 
gards the  Constitution,  . . .  have 
nothing  to  do  with  that  instrument." 
Other  blacks  in  Massachusetts 
again  challenged  the  government 
on  the  grounds  of  "taxation  without 
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representation.11  In  defiant  language 
one  black  Bostonian  urged  his  fel- 
lows to  exert  economic  pressure  in 
the  fight  for  civil  rights:  "Let  every 
colored  man,  called  upon  to  pay 
taxes  to  any  institution  in  which  he 
is  deprived  or  denied  its  privileges 
and  advantages,  withhold  his  taxes, 
though  it  may  cost  imprisonment  or 
confiscation.  Let  our  motto  be — No 
privileges,  no  pay."  By  the  end  of 
the  1840s,  a  growing  number  of 
blacks  agreed.  "The  government 
does  not  protect  my  rights,  and  I 
will  not  support  such  a  govern- 
ment, "  said  black  abolitionist 
Charles  Lenox  Remond  in  1847. 
"Show  me  a  Constitution  which 
protects  the  rights  of  all  men  and 
I'll  sustain  that" 

Despite  such  pronouncements  by 
Garrisonian  abolitionists,  most  free 
blacks  continued  to  assert  their 
rights  as  citizens  under  the  Consti- 
tution. When  in  1837  Pennsylvania 
considered  a  state  constitution 
which  deprived  blacks  of  the  right 
to  vote,  Afro-Americans  argued  in 
petitions  to  the  legislature  that  they 
were  citizens  both  of  the  state  and 
the  nation.  Afro-American  citizens 
of  Pennsylvania  reminded  the  lead- 
ers of  their  state  that  "among  all  the 
rights  of  a  Republic  none  are  so 
sacred,  and  among  all  the  safe- 
guards of  the  liberties  of  freemen 
none  are  so  powerful,  as  the  right  of 
suffrage."  To  deprive  black  people 
of  that  right  after  all  they  had  done 


for  the  state  and  the  nation,  they 
charged,  was  an  affront  to  demo- 
cratic principles  and  an  "insult  and 
mockery  to  the  Almighty  Creator  of 
all  things  and  Judge  of  all  men  " 
These  appeals  did  not  succeed  in 
preventing  the  disenfranchisement 
of  blacks  in  the  state,  but  the  claim 
that  such  discrimination  was  a  vio- 
lation of  the  federal  Constitution 
and  an  insult  to  God's  plan  for 
human  development  became  the 
standard  argument  echoed  through- 
out the  1840s. 

In  1843  the  state  convention  of 
Afro-Americans  in  Michigan  passed 
a  resolution  to  that  effect,  but  there 
also  were  dissenting  delegates.  A 
year  later  New  York  blacks  con- 
vened a  state  gathering  to  argue  in 
similar  tones  for  the  extension  of 
the  vote  to  Afro-Americans  in  that 
state.  At  the  end  of  the  decade, 
black  Ohioans  used  the  appeal  to 
God  and  the  principles  of  the 
founding  fathers  to  bolster  their 
drive  for  an  extension  of  civil  rights 
in  their  state.  In  all  these  actions 
minority  voices  argued  the  inappro- 
priateness  of  such  appeals  and  that 
the  Constitution  offered  no  protec- 
tion for  their  race. 

The  debate  among  blacks  contin- 
ued into  the  1850s,  but  during  that 
pre-Civil  War  decade  most  came  to 
believe  that  interpretations  of  the 
Constitution  as  not  protecting 
black  rights  perverted  its  Revolu- 
tionary ideals.  In  the  spring  of  1850, 
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Afro-American  abolitionist  Henry 
Bibb  addressed  a  meeting  of  Bos- 
ton blacks  denouncing  the  failure 
of  the  federal  government  to  fulfill 
its  obligation  to  all  Americans.  He 
called  upon  his  listeners  to  partici- 
pate in  the  move  to  "correct  the 
public  sentiment  (and]  get  the  Con- 
stitution and  the  people  right." 
Even  Douglass  reversed  his  anti- 
Constitution  position  during  these 
years,  focusing  his  condemnation 
not  on  that  document  but  on  those 
who,  for  their  own  purposes,  would 
subvert  it.  The  Bible  is  not  a  "bad 
book"  simply  because  it  was  used 
for  evil,  he  said.  "The  slaveholders 
of  the  South,  and  many  of  their 
wicked  allies  in  the  North,  claim  the 
Bible  for  slavery;  shall  we  therefore 
fling  the  Bible  away  as  a  pro-slavery 
book?"  He  believed  noW-"It  would 
be  as  reasonable  to  do  so  as  it 
would  be  to  fling  away  the  Consti- 
tution." 

Eve  of  Civil  War 

Yet  even  as  most  blacks  argued 
for  this  stand  during  the  1850s, 
Afro-American  protests  became 
more  strident  after  Congress 
passed  the  fugitive  slave  law  of 
1850.  The  new  law  not  only  made 
the  retrieval  of  fugitive  slaves  easier 
but,  because  one  captured  as  a  run- 
away could  not  testify  in  his  or  her 
own  defense,  it  also  endangered  the 
liberty  of  free  blacks.  Angry  and 
discouraged  with  the  prospects  of 
ever  forcing  whites  to  recognize 
their  citizenship  rights,  a  sizable 
minority  of  blacks  again  turned  to 
the  nation  of  African  colonization. 

Ihe  emergence  of  Liberia  as  an 
independent  nation  in  1848  re- 
newed Afro-American  interest  in 
African  emigration.  The  leadership 
of  militant  blacks  like  Dr.  Martin  R, 
Delany  of  Pittsburgh  replaced  the 
moderate  to  conservative  white 
leadership  of  the  earlier  American 
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Colonization  Society  making  the 
possibility  more  acceptable.  Start- 
ing in  1850,  several  black  organiza- 
tions like  the  Liberian  Agricultural 
and  Emigration  Society  (1851)  and 
the  African  Civilization  Society 
(1858)  attracted  a  considerable  fol- 
lowing. Yet  emigration  continued  as 
la  distinctly  minority  position.  Most 
blacks  elected,  as  Dr.  John  Rock  of 
Boston  explained,  to  "remain  in  this 
country  and  try  to  make  it  worth 
living  in."  On  the  eve  of  the  Civil 
War,  blacks  continued  to  debate  the 
wisdom  of  leaving  the  American 
land  of  their  birth  for  the  African 
land  of  "their  opportunity."  Most 
held  fast  to  their  rights  as  Ameri- 
cans. 

The  events  of  the  late  1850s,  how- 
ever, made  claims  of  bfrck  citizen- 
ship constitutionally  moot.  In  Dred 
Scott  v.  Sanford  (1857),  the  Su- 
preme Court  held  that  Scott  re- 
mained a  slave  even  though  he  had 
lived  for  a  number  of  years,  with  his 
master's  consent,  outside  a  slave 
state.  The  court  had,  seven  years 
earlier,  rendered  a  similar  judgment 
in  the  case  of  Strader  v.  Graham 
(1850).  More  disheartening,  howev- 
er, was  Chief  Justice  Roger  B.  Ta- 
ney's conclusion  that  Afro-Ameri- 
cans, slave  or  free,  were  not 
citizens  of  the  United  States  and 
were  not  entitled  to  the  protections 
of  the  Constitution.  Although  like 
opinions  had  been  expressed  by 
members  of  the  federal  govern- 
ment, never  before  had  the  highest 
court  made  such  a  clear  statement 
on  the  matter. 

Blacks  debated  the  Dred  Scott 
ruling  until  the  outbreak  of  the  Civil 
War.  Some  considered  it  "illegal." 
Others  asked  what  else  might  be 
expected  from  a  court  which  repre- 
sented "pro-slavery  doughfaces" 
and  "Democratic  slave-breeders." 
That  blacks  continued  to  vote  in 
five  New  England  states  and  in  New 
York  (with  property  requirement 
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restrictions)  further  complicated 
the  issue  as  did  the  support  they 
received  in  their  denunciation  of 
the  court  decision  from  white  allies, 
many  of  them  state  or  federal  gov- 
ernment officials. 

By  the  mid-1860s,  this  debate  had 
become  a  constitutional  dead  letter, 
as  the  Civil  War  changed  the  mood 
of  the  Congress  and  ultimately 
changed  the  wording  of  the  Consti- 
tution. First  in  the  Civil  Rights  Act 
of  1866  and  then  in  the  Fourteenth 
Amendment,  ratified  in  1868,  black 
citizenship  was  finally  guaranteed. 
Although,  as  would  soon  become 
clear,  these  guarantees  did  not  en- 
sure the  protection  of  their  consti- 
tutional rights,  blacks  were  at  last 
irrefutably  American  citizens.  For 
most  black  Americans,  these  acts 
provided  the  formal  constitutional 
recognition  of  a  status  they  had 
never  doubted  was  their  due. 

Throughout  the  antebellum  peri- 
od, blacks  drew  upon  America's 
most  cherished  ideals  in  their  strug- 
gle against  slavery  and  for  civil 
rights.  They  argued  for  the  fair  ap- 
plication of  constitutional  rights 
irrespective  of  color.  They  demand- 
ed no  more  and  determined  to  ac- 
cept no  less.  Within  the  American 
context,  the  concept  of  racial  equal- 
ity seemed  a  radical  one.  Yet  most 
blacks  willingly  pressed  their  de- 
mands within  the  moderate  bounds 
of  the  American  constitutional 
framework.  They  accepted  move- 
ment in  evolutionary  steps  towards 
equality  through  the  popularly 
sanctioned  routes  of  education, 
hard  work,  and  respectability.  They 
.  resented  having  to  "prove"  their 
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fitness  for  citizenship,  but  most 
consented  to  do  that  required  of 
them,  but  of  no  other  native-born 
American. 

Most  Afro-Americans  maintained 
a  reverence  for  America's  promise 
as  set  forth  in  its  statement  of  pur- 
pose. Although  there  may  have 
been  disagreement  on  whether  the 
Constitution  protected  black  rights, 
blacks  always  insisted  on  their  right 
to  citizenship  by  virtue  of  their 
birth,  their  commitment  to  the 
ideals  of  the  American  Revolution 
and  their  service  in  the  struggle  to 
achieve  and  protect  American  free- 
dom. A  century  later,  the  struggle  to 
achieve  the  reality  of  America's 
promise  continues. 
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The  Meaning  of  American  Citizenship 

by  ROGERS  M.  SMITH 


fhat  does  it  mean  to  say,  "I 
^am  an  American  citizen?" 
The  law  supplies  dry  techni- 
cal answers:  the  statement  means 
that  one  falls  under  a  constitutional 
or  statutory  category  conferring  full 
membership  in  the  American  polity. 
The  chief  ones  are,  with  minor  ex- 
ceptions, birth  within  the  United 
States,  which  confers  citizenship 
under  the  Fourteenth  Amendment, 
plus  birth  to  American  parents 
overseas,  and  naturalization,  cate- 
gories regulated  by  federal  statutes. 

Yet  in  saying  these  words,  most 
Americans  surely  mean  to  express 
more  than  their  juridical,  status  un- 
der national  law.  They  are  profess- 
ing their  sense  of  belonging  to  a 
unique  nation,  with  a  heritage  of 
great  deeds  and  tragic  flaws,  a  shin- 
ing set  of  ideals,  vast  resources,  and 
a  singularly  commanding  and  de- 
manding position  in  today's  world. 
For  many  the  sentence  is  also  a 
revelation  of  their  sense  of  self,  of 
who,  for  better  or  worse,  they  feel 
themselves  to  be  at  the  deepest 
emotional  level.  It  has,  then,  much 
more  than  a  merely  legal  meaning. 
It  is  at  bottom  a  statement  of  politi- 
cal and  peisonal  identity  that 
evokes  complex,  powerful,  and  of- 
ten contradictory  ideas  and  senti- 
ments, for  Americans  and  non- 
Americans  alike. 

But  while  the  laws  regulating 
American  citizenship  have  never 
captured  all  the  rich  significance  of 
the  status,  neither  have  they  been 
immune  to  these  broader  political 
and  personal  meanings.  Because 
being  a  United  States  citizen  has 
stood  for  different  things  to  differ- 
ent Americans  at  different  times, 
the  constitutional  provisions,  legis- 
lative statutes,  and  judicial  deci- 
sions governing  civic  membership 
have  blended  several  distinguish- 
able and  evolving  conceptions  of 
what  American  citizenship  means. 
"Blended"  may  be  a  deceptively 


soothing  word.  America's  changing 
citizenship  laws  have  been  pro- 
duced by  recurring,  often  bitter 
contests  between  partisans  of  rival 
notions  of  American  civic  identi- 
ty— a  historical  drama  that  is  enter- 
ing a  momentous  new  phase  in  our 
own  time.  To  over-simplify  for  clar- 
ity, there  have  been  three  basic 
conceptions  or  "ideal  types"  of 
American  citizenship  that  the  na- 
tion's laws  have  always  combined, 
though  in  strikingly  different  mix- 
tures. Scholars  have  termed  these 
conceptions  "liberal,"  "republican," 
and  "nativist." 

Concepts  of  Citizenship 

The  "liberal"  conception  derives 
from  the  emancipating  spirit  of  the 
eighteenth-century  Enlightenment 
and  from  the  political  experience  of 
the  middle  classes  in  England  and 
America,  who  fought  in  that  era 
against  restrictive  feudal  economic 
and  political  prerogatives  and 
against  intolerant  religious  and  in- 
tellectual orthodoxies.  The  liberal 
citizen  believes  that  all  persons 
should  have  freedom  from  any  im- 
posed political  status,  religious 
creed,  or  economic  position,  and 
equal  opportunities  for  the  pursuits 
they  find  most  meaningful — politi- 
cal activism  or  private  family  life, 
spiritual  perfection  or  material  en- 
richment. In  the  great  revolutionary 
and  constitutional  documents  of 
eighteenth-  and  nineteenth-century 
America,  these  beliefs  were  pre- 
sented as  rationally  discoverable 
natural  or  divine  rights  to  "life,  lib- 
erty, and  property"  or  "the  pursuit 
of  happiness."  In  the  twentieth  cen- 
tury, liberals  no  longer  hold  their 
truths  to  be  self-evident,  and  so 
they  stress  even  more  the  right  of 
all  to  pursue  their  preferred  beliefs 
in  a  fruitful  plurality  of  communi- 
ties and  associations.  But  in  both  its 
older  absolutist  and  its  modern  rel- 
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ativistic  phases,  the  liberal  tradition 
has  conceived  of  citizenship,  in 
America  and  in  all  nations,  as  prop- 
erly a  matter  of  choice,  not  inheri- 
tance or  prescription,  and  as  involv- 
ing at  root  only  a  duty  to  abide  by 
the  laws  of  regimes  in  which  human 
rights  are  honored  and  a  multitude 
of  private  and  public  activities 
flourish. 

The  republican  conception  re- 
flects the  new  form  of  government 
and  of  civic  life  that  formed  the 
goal  of  many  leading  seventeenth- 
and  eighteenth-century  revolution- 
aries in  England  and  America,  who 
often  signed  their  writings  with 
names  of  their  Roman  republican 
heroes,  such  as  Cato,  Cicero,  and 
Publius.  Republican  citizens  are 
convinced  that  they  cannot  be  truly 
free,  and  cannot  have  dignity,  un- 
less they  participate  actively  in  the 
political  devisions  that  shape  the 
common  life  of  their  people.  They 
value  popular,  or  republican,  insti- 
tutions that  promote  extensive 
democratic  participation;  small,  rel- 
atively homogeneous  political  com- 
munities, in  which  citizens  feel 
themselves  to  be  a  great  civic  fam- 
ily; and  a  public  morality  of  civic 
virtue,  of  services  and  sacrifices  on 
behalf  of  the  common  good — even 
if  this  means  the  abandonment  of 
many  personal  aspirations  and  "lib- 
eral" private  pursuits. 

The  nativist  conception  was  not 
so  visible  until  the  late  nineteenth 
and  early  twentieth  centuries,  when 
the  nationality  the  American  revo- 
lutionaries created  came  to  seem 
natural  to  later  generations,  and  to 
be  threatened  by  new  immigrants 
and  other  social  changes.  Yet  from 
early  on,  Americans  often  identified 
membership  in  their  political  com- 
munity not  with  freedom  for  per- 
sonal liberal  callings  or  republican 
self-governance,  but  with  a  whole 
array  of  particular  cultural  origins, 
customs,  and  traits — with  northern 
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European,  if  not  English,  ancestry; 
with  Christianity,  especially  Protes- 
tantism, and  its  message  for  the 
world;  with  the  white  race;  with 
male  leadership  and  female  domes- 
ticity; and  with  all  the  customary 
econor  ;c  and  social  arrangements 
that  came  to  be  se  as  the  true, 
traditional  "American  way  of  life." 
In  the  first  Federalist  paper,  John 
Jay  described  Americans  as  a  Provi- 
dentially-guidr^  "band  of  breth- 
ren," "descenued  from  the  same 
ancestors,  speaking  the  same  lan- 
guage, professing  the  same  religion, 
attached  to  the  same  principles  of 
government,  very  similar  in  their 
rrmners  and  customs" — an  ac- 
^  .unt  by  a  wealthy  Anglo-Saxon 
Protestant  that  ignored  the  consid- 
er?? le  ethnic,  reg  ,/ial  and  religious 
0  -  sity  Americans  already  dis- 
played. 

But  while  nativism  has  often 
been  cruelly  narrow-minded,  at  its 
heart  are  genuine  feelings  of  affec- 
tion, belonging  and  loyalty  that 
Americans  might  today  express  as 
love  for  their  land  of  "baseball,  hot 
cfegs,  apple  pie  and  Chevrolet/ 
These,  ire  feelings  born  of  deep 
human  needs  to  affirm  one's  ori- 


9 

ERLC 


14 


gins,  needs  captured  memorably  by 
Sir  Walter  Scott:  "Breathes  there  a 
man  v  ;h  soul  so  dead/Who  never 
to  himself  has  said/This  is  my  own, 
my  native  land!"  It  is  questionable 
whether  any  country's  laws  of 
membership  can  or  should  be  so 
liberal  as  to  leave  no  place  for  such 
nationalistic  sentiments.  They  have, 
in  any  case,  always  had  great  influ- 
ence on  America's  citizenship  pro- 
visions. 

In  their  unmixed,  archetypical 
forms,  these  three  conceptions  are 
in  tension.  For  a  pure  liberal,  the 
republican  and  nativist  conceptions 
are  too  intolerant  of  human  variety 
and  privacy.  For  a  pure  republican, 
the  liberal  conception  licenses  self- 
ish egoism,  while  nativists  are  patri- 
otic enough,  but  may  not  value  po- 
litical participation  enough. 
Nativists  believe  that  only  their 
conception  really  captures  who 
they  are;  so  while  they  may  cherish 
liberal  ideals  and  republican  institu- 
tions because  they  are  American, 
they  will  not  allow  them  to  shield 
"un-American"  trends  that  endan- 
ger the  particular  communal  order 
they  take  as  definitive  of  their  very 
''entity. 
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None  of  these  conceptions  has 
ever  won  exclusive  sway  in  Ameri- 
can law.  From  the  founding  to  the 
present,  they  have  waxed  and 
waned,  always  exerting  some  dis- 
cernible influence.  Painting  broad- 
ly, we  can  describe  three  eras  in 
which  particular  combinations 
have  been  especially  predominant 
in  the  nation's  governing  policies, 
laws,  and  judicial  decisions. 

'Liberal  Republican'  Citizenship 

The  first  era,  from  the  birth  of  the 
nation  through  roughly  the  1880s, 
was  the  period  in  which  the  t:hree 
were  best  harmonized.  It  can  none- 
theless be  termed  the  era  of  "liberal 
republican"  citizenship,  for  these 
two  elements  were  most  pro- 
nounced. During  the  American  Rev- 
olution, liberals,  republicans,  end 
incipient  nativists  were  united  by 
the  belief  that  the  cause  of  liberty 
required  throwing  off  English  mon- 
archy and  establishing  an  American 
republic  dedicated  to  securing  in- 
alienable human  rights.  That  liberal 
goal  argued  for  open  immigration 
and  easy  naturalization  policies 
which  would  make  America  an 

this  Constitution 


The  cosmopolitan  belief  that American  membership  should  be  available 
to  all  who  professed  liberal  principles  did  not  persuade  those  who  found 
their  community  identity  threatened  by  the  alien  newcomers,  now  from 
southern  and  eastern  Europe  and  China,  who  were  transforming  Ameri- 
ca's urban  vistas. 


"Asylum"  for  the  "oppressed  and 
persecuted  of  all  Nations  and  Reli- 
gions," as  George  Washington 
urged  repeatedly  in  the  1780s.  Lib- 
eral policies  basically  prevailed  for 
the  first  third  of  the  nation's  his- 
tory— but  only  when  tailored  to  na- 
tivist  and,  particularly,  republican 
concerns. 

Thomas  Jefferson,  for  example, 
originally  feared  extensive  immi- 
gration of  the  unrepublican  off- 
spring of  Europe,  who  would  make 
the  American  public  "a  heteroge- 
neous, incoherent,  distracted 
mass,"  incapable  of  self-govern- 
ment. While  he  later  decided  that 
the  young  republic  needed  new 
population  to  fill  the  Western  agrar- 
ian lands  that  would  preserve  rustic 
republican  virtues,  he  always  urged 
the  pron.i  t  'amalgamation"  of  new- 
comers into  the  pre-existing  socie- 
ty. Similarly,  in  the  early  nineteenth 
century  nativists  proclaimed  the 
Anglo-Saxon  race  peculiarly  suited 
for  liberty  and  self-government.  But 
so  long  as  the  nation  clearly  needed 
more  inhabitants,  citizens  of  En- 
glish stock  were  confident  that  they 
could  bestow  their  innate  virtues 
on  other  European  peoples  by  as- 
similating them  into  the  mold  of 
that  purified  new  Anglo-Saxon  cre- 
ation, the  American. 

Even  so,  republican  and  nativist 
concerns  did  produce  m^jor  restric- 
tions on  eligibility  for  citizenship. 
Both  the  unreconstructed  feudal 
elite  of  Europe  and  the  "uncivi- 
lized" non-European  masses  were 
excluded.  Under  federal  law,  natu- 
ralization was  available  only  to 
those  who  surrendered  their  unre- 
publican aristocratic  titles,  and  only 
to  whites.  Applicants  also  had  to 
spend  a  period  in  residence,  usually 
five  years,  to  imbibe  republicanism, 
and  then  swear  allegiance  to  the 
principles  of  the  Constitution.  The 
states,  as  the  chief  repositories  of 
republican  powers  of  self-go vern- 

this  Constitution 


ment,  were  constitutionally  entitled 
to  maintain  an  exclusive  and  homo- 
geneous body  of  citizens  if  they  so 
chose,  and  most  denied  rights  of 
citizenship  to  blacks  and  to  those 
most  worthy  of  the  title,  "Native 
Americans."  Women  were  disfran- 
chised citizens,  confined  to  the  role 
of  "republican  mothers,"  which 
meant  they  were  to  teach  civic  vir- 
ture  to  their  sons.  Even  so,  in  the 
years  when  the  national  experiment 
in  republican  government  required 
rapid  population  growth,  American 
citizenship  was  easier  to  obtain 
than  virtually  any  in  the  world. 
Once  the  Civil  War  extended  the 
liberal  rights  of  the  Declaration  of 
Independence,  and  citizenship,  to 
American  blacks,  persons  of  Afri- 
can descent  (but  not  other  non- 
whites)  were  also  made  eligible  for 
naturalization. 

But  as  the  West  started  to  fill,  and 
immigration  increased  and  diversi- 
fied during  the  nineteenth  century, 
both  republican  and  nativist  tenets 
were  invoked  to  justify  new,  restric- 
tive citizenship  laws.  The  cosmo- 
politan belief  that  American  mem- 
bership should  be  available  to  all 
who  professed  liberal  principles  did 
not  persuade  those  who  found  their 
community  identity  threatened  by 
the  alien  newcomers,  now  from 
southern  and  eastern  Europe  and 
China,  who  were  transforming 
America's  urban  vistas. 

'Republican  Nativism' 

In  the  1840s  and  1850s,  the  nativ- 
ist "Know-Nothings"  urged  exclu- 
sion of  the  foreign-born  and  Catho- 
lics from  public  office  and  a 
requirement  of  21  years  of  resi- 
dence prior  to  naturalization.  Their 
efforts  failed,  but  they  made  famil- 
iar an  alliance  of  republican  and 
nativist  arguments  that  would  be 
used  to  defend  every  restrictive  pol- 
icy thereafter.  Free  republican  insti- 


tutions,  they  insisted,  ..quired  in- 
telligent citizens,  accustomed  to 
self-government,  and  united  by  the 
fraternal  feelings  bred  by  a  com- 
mon faith  and  customs.  Republi- 
cans and  nativists  further  contend- 
ed that  those  born  to  different  races 
and  raised  under  despotic  govern- 
ments and  religions  generally 
lacked  the  ability  and  upbringing  to 
grasp  the  principles  of  free  govern- 
ment, and  to  exercise  political  pow- 
er responsibly.  Certain  groups  must 
therefore  be  denied  access  to  full 
American  citizenship  if  the  republic 
and  its  unique  Christian  civilization 
were  to  be  saved.  In  the  late  nine- 
teenth century,  the  nation's  officials 
repeatedly  recited  these  claims  as 
they  instituted  new  limits  on  immi- 
gration and  naturalization  and  cre- 
ated legal  categories  of  second- 
class  citizenship.  Thus  commenced 
a  harsh  era  of  '"republican  nativ- 
ism"  that  would  reach  its  nadir  in 
the  1920s  and  extend  through  the 
Second  World  War,  leaving  shame- 
ful legacies  that  seem  almost  in- 
eradicable. 

The  treatment  of  Asian  immi- 
grants provides  an  example  of  "re- 
publican nativism"  in  action.  For  a 
variety  of  motives,  economic,  politi- 
cal, and  xenophobic,  the  Chinese 
were  portrayed  ar  habituated  to 
despotism,  dishonesty  and  disease: 
even  crusading  journalist  Horace 
Greeley  claimed  their  "heathenish 
propensities"  would  mean  the  end 
of  "republicanism  and  democracy." 
In  the  1880s  and  1890s,  immigration 
of  Chinese  labor  was  first  partly 
curtailed,  then  banned  entirely.  The 
U.S.  Supreme  Court  upheld  these 
anti-Asian  views  when  it  confirmed 
the  new  immigration  restrictions  in 
the  famous  Chinese  Exclusion 
Case  of  1889.  The  Court  contended 
in  nativist  fashion  that  "differences 
of  race"  which  made  assimilation 
"impossible"  meant  that  the  Chi- 
nese were  a  danger  to  American 
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morals,  institutions,  indeed  "the 
preservation  of  our  civilization." 
Beginning  in  the  early  twentieth 
century,  Japanese  applicants  for 
naturalization  also  began  to  be  re- 
jected on  the  ground  that  they  were 
no n- white,  a  position  the  Supreme 
Court  eventually  affirmed  in  1922. 

Similarly,  after  America's  bur- 
geoning nationalism  turned  to  ag- 
gressive imperialism  during  the 
Spanish-American  war,  the  Filipino 
and  Hispanic  inhabitants  of  the  na- 
tion's new  Pacific  and  Caribbean 
colonies  were  denied  full  citizen- 
ship because  the  different  "religion, 
customs,  laws,  and  modes  of 
thought"  of  "alien  races"  made  it 
impossible  to  rule  them  according 
to  "Anglo-Saxon  principles"  of 
"free  government"  (as  the  Supreme 
Court  held  in  regard  to  Puerto  Ri- 
cans  in  1901.)  The  flagging  liberal 
legacy  of  belief  in  human  equality 
was  of  little  help  in  opposing  the 
prejudices  of  these  years,  for  this 
was  the  heyday  of  "Social  Darwin- 
ism," and  the  thesis  of  the  inferior- 
ity of  non-white  races  claimed  to  be 
more  "scientific"  than  the  old  ideals 
of  the  Declaration  of  Independence 
and  the  egalitarian  abolitionists. 

Prodded  by  Henry  Cabot  Lodge 
and  the  handful  of  Boston  blue- 
bloods  who  comprised  the  Immi- 
gration Restriction  League,  the  na- 
tion also  repeatedly  considered, 
and  in  1917  adopted,  a  literacy  test 
for  immigrants  that  was  chiefly 
aimed  at  excluding  southern  Euro- 
peans. Further,  it  added  more  ideo- 
logical requirements  for  naturaliza- 
tion designed  to  ban  the  newest 


threats  to  republican  government, 
Europe's  radical  socialists  and  an- 
archists. These  restrictive  develop- 
ments culminated  in  the  landmark 
immigration  and  naturalization 
laws  of  1921  and  1924.  They  created 
the  patently  racist  national  quota 
system,  which  limited  European  im- 
migrants to  3  percent  of  the  number 
of  foreign-born  of  each  nationality 
present  in  the  United  States  at  the 
time  of  the  1910  census,  thereby 
favoring  northern  Europeans,  and 
banned  completely  all  those  ineligi- 
ble for  naturalization,  including  vir- 
tually all  Asians. 

The  menace  of  foreigners  to  re- 
publican institutions  was  a  con- 
stant refrain  of  the  supporters  of 
these  measures,  but  republican  ar- 
guments continued  to  serve  in  an- 
other important  way  to  further  na- 
tivist  ends  during  this  era.  The 
constitutional  traditions  of  federal- 
ism and  states'  rights,  originally 
generated  by  republicanism's  advo- 
cacy of  small,  self-governing,  ho- 
mogeneous political  communities, 
retained  great  vitality  at  least  up  to 
the  New  Deal.  Thus  even  after  more 
egalitarian  principles  were  en- 
shrined in  the  Constitution  via  the 
equal  protection  clause  of  the  Four- 
teenth Amendment,  traditionalists 
could  still  argue  that  the  states 
must  be  permitted  to  decide  for 
themselves  who  should  exercise 
political  power  and  on  what  terms. 
The  federal  judiciary  repeatedly  in- 
voked deference  to  the  states'  re- 
publican powers  of  self-determina- 
tion to  justify  acquiescing  in  direct 
and  indirect  denials  of  political  and 


civil  equality  to  women  and  blacks. 
The  pattern  was  evident  as  early  as 
BradweU  v.  State  (1872),  where  the 
Supreme  Court  upheld  Illinois'  re- 
fusal to  permit  a  qualified  woman 
to  practice  law.  Justice  Joseph 
Bradley  wrote  a  notorious  concur- 
rence in  the  case  that  drew  on  the 
arsenal  of  nativist  justifications  for 
ethnic  discriminations.  Bradley  ar- 
gued, in  parallel  fashion,  that  "na- 
ture" and  the  "divine  ordinance" 
supported  permanent  legal  relega- 
tion of  women  to  the  "domestic 
sphere."  The  majority  of  the  Court, 
however,  relied  on  the  republican 
contention  that  the  practice  of  law, 
like  the  ballot,  was  a  privilege  of 
state  citizenship,  which  states 
could  bestow  in  any  way  they 
thought  beneficial.  This  republican 
"states'  rights"  argument  subse- 
quently served  as  a  chief  justifica- 
tion for  innumerable  state  actions 
that  effectively  disfranchised  and 
segregated  blacks  in  the  late  nine- 
teenth and  early  twentieth  centu- 
ries, making  a  mockery  of  their 
constitutionally  equal  citizenship. 

The  Revival  of  'Liberal' 
Citizenship 

But  beginning  in  the  Progressive 
era,  the  more  cosmopolitan,  liberal 
conception  of  American  citizenship 
was  revived  in  somewhat  altered 
form.  President  Woodrow  Wilson 
articulated  it  deftly  in  a  1915  ad- 
dress to  newly  naturalized  citizens, 
who  had  just  sworn  allegiance  to 
the  United  States.  Wilson  told  the 
new  Americans  that  they  had 
vowed  loyalty  "to  no  one,"  only  to 
"a  great  ideal,  to  a  great  body  of 
principles,  to  a  great  hope  of  the 
human  race."  He  urged  them  to 
think  of  America,  but  to  "think  first 
of  humanity,"  so  as  not  to  divide 
people  into  nationalistic  "jealous 
camps." 

The  true  prophet  of  the  new  Sib- 
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Can  feelings  of  allegiance  to  one's  roots,  the  fuel  of  American  nativism, 
be  made  to  serve  a  healthy  patriotism}  or  must  they  generate  parochial 
perspectives  that  can  only  produce  bigotiy  in  a  society  that  is  now  in- 
eradicably  heterogenous? 


eral  conception  of  citizenship  gen- 
erated by  Progressive  thought  was, 
however,  Horace  Kallen,  a  Jewish 
philosopher  influenced  by  the  prag- 
matism of  William  James  and  John 
Dewey.  Like  Dewey,  Kallen  was  dis- 
gusted by  the  harsh  Americaniza- 
tion movement  of  World  War  I, 
which  included  public  and  private 
efforts  to  strip  recent  immigrants  of 
"alien"  characteristics  virtually 
overnight.  He  argued  in  opposition 
that  the  true  ideal  of  American 
identity  was  "cultural  pluralism": 
the  United  States  should  be  a  "fed- 
eral republic"  in  form,  but  a  "de- 
mocracy of  nationalities"  in  fact,  a 
commonwealth  of  numerous  organ- 
ic communities  that  would  cooper- 
ate voluntarily  in  the  "enterprise  oi 
self-realization"  within  culturally 
distinctive,  but  mutually  respectful, 
ancestral  groups.  Kallen  thus  added 
to  Wilson's  emphasis  on  shared  lib- 
eral ideals  the  contention  that 
needs  for  a  "native"  community 
should  be  met  by  memberships  in 
smaller  ethnocultural  bodies.  This 
did  not  mean  that  Kallen 's  interpre- 
tation of  American  citizenship  was 
less  cosmopolitan  than  Wilson's. 
For  Kallen,  that  citizenship  was  "no 
more  than  citizenship  in  any  land 
with  free  institutions"  that  permit- 
ted heterogeneity  while  encourag- 
ing cultural  cross-fertilization.  In 
his  important  1924  summary  of  his 
views,  Culture  and  Democracy  in 
the  United  States,  Kallen  wrote  that 
the  enlightened  citizen,  educated  by 
the  experience  of  diversity,  would 
be  "essentially  a  citizen  of  the 
world." 

Wilson's  liberalism,  and  its  elabo- 
ration in  Kallen's  cultural  pluralism, 
did  not  forestall  the  inflamed  xeno- 
phobia of  World  War  I  and  the  post- 
war period.  In  fact,  Wilson  himself 
came  to  urge  repressive  measures 
against  native  dissidents  and  aliens 
alike,  to  safeguard  "morale"  for  the 
war  effort.  The  chief  monuments  of 


the  nation's  rising  nativism,  the  big- 
oted immigration  laws  of  the  1920s 
and  the  second-class  citizenship  ac- 
corded blacks,  women,  and  other 
minorities,  continued  to  predomi- 
nate in  American  law  and  public 
policy  through  the  Depression  and 
the  Second  World  War.  But  in  the 
wake  of  that  conflict  with  racist 
totalitarian  regimes,  liberal  egalitar- 
ian forces  gained  new  vigor  in 
American  life. 

In  the  1950s,  most  leaders  of  eth- 
nic groups,  immigrant  organiza- 
tions, and  social  reform  movements 
came  to  accept  some  form  of  cul- 
tural pluralism,  of  equality  among 
autonomous  but  cooperative  ethno- 
cultural groups,  as  the  proper  ideal 
for  American  life.  Slowly,  they 
gained  successes  in  re-shaping 
American  laws  and  policies  to  ac- 
cord with  this  modern  liberal  con- 
ception. In  1952,  Congress  passed 
the  McCarran-Walter  Act,  which  fi- 
nally abolished  all  overt  racial  re- 
quirements for  naturalization, 
though  the  national  quota  system 
was  largely  maintained,  and  as  part 
of  the  Cold  War,  federal  powers  to 
deport  ideologically  undesirable 
aliens  were  increased.  Shortly 
thereafter,  the  Supreme  Court 
struck  down  racial  segregation,  and 
later  in  the  decade  Congress  adopt- 
ed tentative  legislation  on  behalf  of 
black  voting  rights. 

The  1960s  marked  the  real  as- 
cendancy of  the  liberal  notion  of 
"cultural  pluralism"  as  the  domi- 
nant conception  of  civic  identity  in 
American  public  law.  The  historic 
1964  Civil  Rights  Act  promoted  so- 
cial equality  for  blacks  and  also  for 
other  minorities  and  women;  the 
Voting  Rights  Act  of  1965  furthered 
their  political  equality,  and  the  1965 
Immigration  and  Naturalization  Act 
at  last  terminated  the  discrimina- 
tory national  quota  system.  New 
governmental  programs  were  creat- 
ed to  address  the  special  needs  of 


ethnocultural  minorities,  such  as 
educational  curricula  more  attuned 
to  the  nation's  varied  cultural  heri- 
tage, bilingual  ballots  and  govern- 
mental publications,  and  federally 
sponsored  affirmative  action  pro- 
grams in  hiring  and  school  admis- 
sion policies.  In  the  early  1970s, 
many  of  these  initiatives  were  ex- 
tended, by  legislative  amendments 
and  by  judicial  decisions  that 
broadened  remedies  against  dis- 
crimination for  all  citizens  and  that 
provided  almost  equal  protection  to 
aliens  as  well. 

Those  measures  could  not,  how- 
ever, succeed  in  erasing  the  marks 
past  policies  had  left  on  American 
institutions,  social  practices,  and 
popular  beliefs.  Efforts  to  do  so, 
moreover,  increasingly  encoun- 
tered resistance.  The  tense  struggle 
over  desegregation,  especially  in 
northern  cities,  remains  an  ongoing 
national  dilemma.  Affirmative  ac- 
tion measures,  and  the  spread  of 
representative  quotas,  explicit  or 
implicit,  within  political  parties  and 
governmental  administrative  pro- 
ceedings, have  produced  mounting 
acrimony.  Concerns  about  the  so- 
cial changes  that  might  result  from 
the  Equal  Rights  Amendment  grew 
so  strong  that  it  was  defeated,  at 
least  for  the  present. 

The  return  to  more  open  immi- 
gration since  1965  has  led  to  an 
unprecedented  influx  of  Asian  and, 
especially,  Spanish-speaking  new- 
coiners,  heavily  concentrated  in  a 
few  regions,  where  they  sometimes 
constitute  local  majorities.  In  con- 
sequence, many  are  again  express- 
ing fears  that  native  American  citi- 
zens are  losing  jobs  to  aliens,  and 
that  our  political  institutions  and 
expanded  social  programs  are  be- 
ing rendered  unworkable  by  strang- 
ers in  the  land  who  cannot  or  will 
not  participate  in  them  responsibly. 
Recent  controveries  over  bilingual- 
ism,  refugee  policies,  amnesty  for 
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illegal  aliens  and  education  for  their 
children,  all  reveal  that  the  sorts  of 
anxieties  many  Americans  experi- 
enced prior  to  the  closing  of  the 
immigration  doors  in  the  1920s 
have  not  disappeared,  but  only 
slumbered  in  the  intervening  years. 
Their  re-awakening  has  already  had 
an  impact  on  the  actions  of  legisla- 
tors, judges,  and  immigration  offi- 
cials, who  show  signs  of  a  new 
hardening  toward  the  claims  of 
aliens,  refugees,  and  domestic  eth- 
nic minorities.  The  Supreme  Court 
has  recently  broadened  the  range  of 
public  employments  that  states 
may  limit  to  citizens;  the  Immigra- 
tion and  Naturalization  Service  has 
resurrected  near-punitive  confine- 
ment for  refugees  awaiting  process- 
ing; and  federal  officials  have 
stopped  advocating  affirmative  ac- 
tion programs  and  sweeping  deseg- 
regation measures. 

To  be  sure,  few  in  public  life 
today  would  defend  the  explicitly 
racist  and  chauvinistic  nativism 
that  pervaded  American  public  dis- 
course in  the  first  quarter  of  this 
century.  But  immigration,  ethnic, 
and  racial  questions  are  once  again 
visibly  central  to  America's  public 
life;  and  so  it  is  impossible  to  avoid 
the  fear  that  the  nation  will  see 
heightening  ethnic  conflicts  in  the 


years  ahead.  These  consequences 
of  the  post-war  move  toward  public 
policies  promoting  Cultural  plural- 
ism" raise  anew  some  disturbing 
and  unsolved  questions.  Can  Ameri- 
cans hope  to  meet  their  needs  for  a 
sense  of  meaningful  civic  identity 
and  national  community  if  citizen- 
ship in  the  United  States  rests  only 
on  the  cosmopolitan  ideal  of  shared 
commitment  to  liberal  principles, 
and  so  means  no  more  than  mem- 
bership in  any  land  with  free  insti- 
tutions? Or  must  liberal  policies 
always  prove  counterproductive, 
thrusting  people  back  into  their 
more  communitarian  subgroups, 
and  generating  not  tolerance  and 
openness  but  bitter  ethnocultural 
rivalries?  Will  these  quarrels,  in 
turn,  generate  a  disaffected  citizen- 
ry that  limits  its  political  participa- 
tion to  agitation  on  behalf  of  special 
group  interests,  leaving  more  re- 
mote than  ever  the  republican  ideal 
of  a  vigorous  public  actively  coop- 
erating for  the  common  good?  Can 
feelings  of  allegiance  to  one's  roots, 
the  fuel  of  American  nativism,  bej 
made  to  serve  a  healthy  patriotism, 
or  must  they  generate  parochial 
perspectives  that  can  only  produce 
bigotry  in  a  society  that  is  now 
ineradicably  heterogeneous? 
These  painful  and  perplexing  is- 
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sues  will  probably  continue  to  be 
addressed  in  American  law  through 
some  combination  of  liberal,  repub- 
lican and  nativist  views.  Whether 
any  new  combination  can  be  found 
that  will  seem  legitimate,  meaning- 
ful, and  satisfying  to  Americans  is  a 
further  question,  however — one 
that  the  nation  will  be  unable  to 
avoid  as  it  ponders  the  significance 
American  citizenship  should  be  giv- 
en in  public  policies  and  adjudica- 
tion during  the  American  Constitu- 
tion's third  century. 
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ar  Powers  of  the  President  and  Congress: 
Who  Decides  Whether  America  Fights? 

by  W.  TAYLOR  REVELEY,  III 


How  does  the  Constitution  di- 
vide control  over  war  and 
peace  between  the  president 
and  Congress?  That  question  has 
troubled  Americans  from  George 
Washington's  administration  to 
Ronaid  Reagan's.  Controversy  to- 
day over  Lebanon,  Grenada  and 
Nicaragua  replays  hundreds  of  sim- 
ilar arguments  in  times  past.  The 
president  and  Conf  ress  have  strug- 
gled for  almost  two  hundred  years 
over  the  war  powers.  They  have 
quarreled,  for  instance,  about  the 
extent  to  which  the  Constitution 
gives  each  branch  control  over  re- 
maining neutral  in  the  wars  of  other 
nations,  stationing  our  troops  on 
foreign  soil,  deciding  when  to  send 
American  forces  into  combat,  set- 
ting military  strategy  and  tactics 
and  making  peace. 

War  power  developments  of  the 
last  twenty  years  have  been  unusu- 
ally important.  Spurred  by  the  com- 
bination of  Vietnam  and  Watergate, 
Congress  took  two  unprecedented 
steps  in  the  early  1970s.  For  the 
first  time  in  American  history,  Con- 
gress used  its  appropriations  power 
to  force  the  president  to  withdraw 
from  a  m^jor  conflict.  The  final 
legislation,  passed  in  1974,  banned 
the  use  of  federal  funds  for  any 
''military  or  paramilitary  opera- 
tions" "in,"  "over"  or  "off  the  shores 
of  the  whole  of  Vietnam,  Laos  and 
Cambodia.  Also,  despite  Richard 
Nixon's  bitter  veto,  Congress  adopt- 
ed the  War  Powers  Resolution  of 
1973,  which  established  procedure 
for  how  the  president  and  Congress 
are  to  go  about  deciding  whether  to 
fight.  No  such  procedures  had  pre- 
viously existed.  The  constitutional- 
ity of  some  of  them  remains  un- 
clear. 

Not  unclear  is  that  the  United 
States  needs  to  improve  the  ways  in 
which  it  decides  when  and  how  to 
use  its  military  abroad.  That  need 
existed  in  1789.  It  is  even  more 


acute  today  because  of  the  radical 
change  since  1789  in  our  capacity 
and  will  to  use  force  abroad  and  in 
the  potential*  consequences  of  do- 
ing so.  With  this  background,  we 
turn  to  the  origins  of  the  war  pow- 
ers in  the  text  of  the  Constitution, 
its  framers'  and  ratifiers'  debates, 
and  events  during  Washington's 
presidency. 

The  Allocation  of  War  Powers 

The  text  of  the  Constitution  is 
not  very  helpful  in  resolving  most 
disputes  about  the  war  powers. 
Many  of  its  crucial  provisions  are 
vague.  What  are  the  implications, 
for  example,  of  Congress'  power 
"to  make  rules  for  the  government 
and  regulation"  (Article  I,  Section  8, 
clause  14)  of  the  military  and  of  the 
president's  "executive  power"  (Ar- 
ticle II)?  The  Constitution  also 
gives  certain  prerogatives  to  the 
president  and  others  to  Congress 
that  can  be  read  as  conflicting. 
Competition  is  most  intense  be- 
tween "Congress  shall  have  power 
to  declare  war"  (Article  I,  Section  8, 
clause  11)  and  "the  president  shall 
be  commander  in  chief  of  the  army 
and  navy  of  the  United  States"  (Ar- 
ticle II,  Section  II,  clause  1).  In 
addition  to  ill-defined,  often  com- 
petitive provisions,  there  are  nu- 
merous gaps  in  the  Constitution's 
war  power  provisions.  It  says  noth- 
ing directly,  for  instance,  about 
which  branch  controls  deploying 
ships  on  the  high  seas,  stationing 
troops  on  foreign  soil,  or  declaring 
neutrality  in  other  nations'  strug- 
gles. 

The  debates  of  the  Constitution's 
framers  and  ratifiers  do  help  clarify 
sgi vie  uncertainties.  But  these  men 
did  not  spend  much  time  on  ques- 
tions of  war  and  peace.  When  they 
did,  they  emphasized  state  versus 
federal  authority,  not  congressional 
versus  executive.  Danger  to  Ameri- 


ca from  state  excesses  in  foreign 
affairs  had  helped  bring  the  Consti- 
tutional Convention  to  Philadelphia 
in  1787.  Since  colonial  days  the 
states  had  been  reluctant  to  bear 
their  fair  shares  of  military  burdens 
unless  actually  attacked,  but  willing 
themselves  to  provoke  Indians,  Eu- 
ropean powers,  and  their  sister 
states.  Separate  diplomatic  activity 
by  them  and  their  violations  of  na- 
tional treaties  were  frequent.  This 
disunity  and  provocative  behavior 
invited  foreign  aggression.  Jeffer- 
son wrote  Washington  early  in  the 
Philadelphia  Convention  about  the 
need  "to  make  our  states  as  one  to 
all  foreign  concerns,"  and  Madison 
concluded  that  "if  we  are  to  be  one 
nation  in  any  respect,  it  clearly 
ought  to  be  in  respect  to  other 
nations." 

The  skimpy  attention  given  con- 
gressional and  executive  war  pow- 
ers in  1787-88  resulted  from  the 
short  shrift  given  foreign  affairs  as  a 
whole.  The  only  aspects  that  re- 
ceived real  attention  were  war  and 
treaties.  Emphasis  went  to  treaties 
because  peace  was  expected  to  be 
the  customary  state  for  the  new 
nation.  America  would  avoid  ag- 
gressive war  abroad  and  eryoy  in 
turn  "an  insulated  situation"  from 
the  great  powers  of  Europe.  In  Al- 
exander Hamilton's  words:  "Europe 
is  at  a  great  distance  from  us.  Her 
colonies  in  our  vicinity  will  be  like- 
ly to  continue  too  much  dispropor- 
tioned  in  strength  to  be  able  to  give 
us  any  dangerous  annoyance.  Ex- 
tensive military  establishments  can- 
not in  this  position  be  necessary  to 
our  security."  This  placid  view  of 
foreign  relations  precluded  any  fo- 
cused look  at  the  use  of  American 
force  abroad,  except  for  defensive 
naval  action  to  protect  the  Atlantic 
coast  and  American  commerce. 

In  fact,  what  the  framers  and 
ratifiers  feared  most  was  that  the 
executive  would  use  the  military 
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It  is  not  likely  that  most  of  those  who  voted  in  the  federal  and  state  con- 
ventions for  the  Constitution's  war  power  provisions  had  a  clearcut, 
common  "intent"  about  their  meaning. 


for  tyrannical  purposes  at  home, 
possibly  to  make  himself  a  heredi- 
tary prince,  not  that  he  would  use  it 
for  dangerous  foreign  adventures. 
Debate  centered  on  whether  it  was 
safe  to  allow  the  president  to  com- 
mand troops  personally  in  the  field, 
whether  he  might  use  standing  ar- 
mies to  overthrow  the  republic,  an<^ 
whether  he  should  be  allowed 
pardon  traitors  since  their  crir 
might  be  efforts  to  help  him  sei^e 
power.  Indeed,  for  some  of  the 
framers  and  ratifiers,  the  demons 
lurking  in  military  matters  were  not 
even  executive,  but  rather  congres- 
sional: The  legislators  were  said  to 
hold  both  the  purse  and  the  sword, 
and  thus  were  feared  as  incipient 
military  despots.  For  these  consti- 
tutional delegates  the  remedy  was 
an  America  wholly  dependent  on 
state  militia,  state  officers,  and  state 
military  appropriations. 

In  short,  the  problems  and  as- 
sumptions of  1787-88  did  not  antici- 
pate all  of  ours.  They  were  those  of 
a  small,  divided  people  eager  for 
national  unity  but  fearful  of  federal 
tyranny.  Domestic  rebellion  and 
foreign  invasion  were  their  "war" 
concerns.  More  important  for  them 
were  safeguards  against  a  military 
coup  at  home  than  military  pre- 
paredness during  peace.  Greatly 
more  than  we,  they  valued  state 
authority  over  national,  legislative 
power  over  executive.  They  pre- 
ferred peace  and  political  isolation 
to  a  world  made  safe  for  America, 
The  institutional  arrangements  de- 
veloped in  1787-88  reflected  these 
values  and  needs,  A  small,  elite 
branch  of  Congress  (the  Senate) 
was  planned  as  a  full  participant 
with  the  president  in  whatever 
American  diplomacy  might  arise. 
State  militia  were  to  be  the  back- 
bone of  national  defense  and  Con- 
gress the  arbiter  of  military  policy, 
by  governing  the  very  existence  of 
American  armed  forces  and  their 
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commitment  to  conflict.  The  states 
and  president  would  serve  as  inter- 
im defenders  against  sudden  attack, 
pending  opportunity  for  congres- 
sional decision;  and  the  executive 
would  act  as  first  general  and  admi- 
ral when  the  legislators  voted  to 
fight. 

The  framers  and  ratifiers  did  in- 
tend a  more  effective  national  exec- 
utive than  had  previously  existed, 
influenced  by  their  understanding 
of  European  practice  and  political 
theory,  by  prior  legislative  excesses 
in  America,  and  by  the  dismal  exec- 
utive record  of  Revolutionary  and 
Confederation  legislatures.  They 
wanted  presidential  aid  in  conduct- 
ing negotiations,  gathering  intelli- 
gence, and  in  framing  recommenda- 
tions. They  hoped  to  obtain  an 
executive  check  on  foolish  or  venal 
legislators,  and  they  wanted  the 
president  to  execute  national  poli- 
cy. But  with  rare  exception  the 
framers  and  ratifiers  did  not  mean 
to  surrender  congressional  control 
over  setting  American  policy  and 
providing  tools  for  its  implementa- 
tion. Their  model  was  Parliament's 
seventeenth-century  steps  to  curb 
the  British  king,  and  throughout 
their  debates  ran  a  persistent  fear 
of  executive  despotism. 

More  specifically,  the  1787-88  de- 
bates show  that  the  country  was 
meant  to  be  able  to  fight  without  a 
formal  declaration  of  war,  but  not 
without  prior  congressional  ap- 
proval unless  America  was  sudden- 
ly attacked.  The  framers  and  rati- 
fiers also  meant  for  the  country  to 
be  able  to  use  armed  force  on  a 
limited  basis,  as  well  as  for  general 
hostilities.  Defensive  or  retaliatory 
use  of  force,  the  sorts  expected  for 
America  by  the  men  of  1787-88, 
tended  in  that  era  to  be  undeclared, 
limited  engagements.  In  addition, 
the  word  "declare"  was  used  loose- 
ly by  the  framers  in  ways  equating  it 
with  "begin"  or  "authorize."  Their 


grant  of  authority  to  Congress  "to 
declare"  war  almost  certainly  was 
intended  to  give  Congress  control 
over  all  involvement  of  American 
forces  in  combat,  except  in  re- 
sponse to  sudden  attack  on  this 
country. 

In  case  of  sudden  attack,  the  text 
of  the  Constitution  suggests  that 
the  framers  expected  state  militia 
to  bear  the  msyor  brunt  until  Con- 
gress could  act.  Thus,  the  states  are 
permitted  to  "engage  in  war"  with- 
out prior  congressional  authoriza- 
tion if  "actually  invaded,  or  in  such 
imminent  danger  as  will  not  admit 
of  delay"  (Article  I,  Section  10, 
clause  3).  The  only  equivalent  au- 
thority for  the  president  comes  not 
from  the  Constitution  itself,  but 
rather  from  a  brief,  confusing  de- 
bate during  the  Philadelphia  Con- 
vention that  ended  with  the  framers 
substituting  the  word  "declare"  for 
the  word  "make"  in  the  Constitu- 
tion's provision  empowering  Con- 
gress to  declare  war. 

But  if  Congress  could  now  "de- 
clare" rather  than  "make"  war,  it  is 
not  likely  that  the  substitution  im- 
plied much  gain  in  the  president's 
power.  George  Mason  with  his  pres- 
idential phobias  voted  for  the  sub- 
stitution, and  the  change  later  went 
through  the  ratification  controver- 
sies unmentioned  by  the  most  rabid 
foes  of  the  executive.  The  substitu- 
tion may  have  been  designed  sim- 
ply to  prevent  Congress  from  as- 
serting control  over  the  conduct,  as 
well  as  the  initiation,  of  a  conflict. 
More  likely,  even  if  the  change  was 
intended  to  authorize  emer^ncy 
military  action  by  the  president,  no 
mention  was  made  of  his  defending 
against  imminent  attack,  much 
less  of  his  defending  anything 
abroad.  Most  happily  viewed  for 
presidential  war  power,  then,  the 
framers'  substitution  of  "declare" 
for  "make"  permits  executive  re- 
sponse to  ongoing  physical  attack 
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on  American  territory — conceiv- 
ably, also,  preemptive  strikes  by  the 
president  against  impending  at- 
tack—until Congress  can  decide 
what  further  steps  should  be  taken. 

The  commander-in-chief  clause, 
in  turn,  received  little  attention  dur- 
ing the  ratifying  conventions.  It  was 
viewed  as  a  modest  grant  of  author- 
ity. Hamilton's  limited  "first  general 
and  admiral"  interpretation  reflect- 
ed the  consensus.  During  hostilities 
the  president  would  set  strategy 
and  tactics,  and  his  authority  would 
inevitably  grow  during  military  cri- 
sis. Bat  he  would  not  commit  Amer- 
ica to  hostilities  except  by  signing 
authorizing  legislation;  and  he 
would  not  make  peace  except  as  a 
participant  with  the  Senate  in  the 
treaty  process.  Those  who  fought 
the  commander-in-chief  clause  did 
so  for  fear  that  the  president  would 
use  the  army  at  home  to  make 
himself  a  tyrant.  The  Federalists 
replied  with  the  need  for  single 
command  during  war,  a  lesson  of 
the  Revolution,  and  with  danger 
of  placing  it  in  an  ambitious  general 
rather  than  a  civilian  with  a  fixed 
term  of  office.  They  said  that  only 
the  rare  president  would  personally 
command  troops  and,  anyway, 
there  would  be  none  for  him  to 
command  unless  Congress  provid- 
ed them. 

Strong  evidence  exists  that  the 
framers  and  ratifiers  expected  the 
Senate,  no  less  than  the  president, 
to  govern  those  aspects  of  Ameri- 
can foreign  relations  not  committed 
to  Congress  as  a  whole.  As  the 
Constitution  was  being  drafted,  the 
Senate  was  given  sole  responsibil- 
ity over  treaties  and  ambassadors 
until  the  last  two  weeks  of  the 


Philadelphia  Convention,  when  the 
president  was  suddenly  joined  with 
the  Senate  in  dealing  with  both.  The 
executive's  capacity  to  receive  for- 
eign diplomats  was  ignored  during 
the  Philadelphia  debates  and  dis- 
missed as  meaningless  during  the 
ratification  process,  and  there  was 
no  suggestion  that  "the  executive 
power"  of  Article  II,  Section  I  con- 
veyed authority  over  anything,  oth- 
er than  the  matters  expressly  as- 
signed to  the  president  by  the 
Constitution. 

But  the  1780s  were  two  hundred 
years  ago,  and  we  cannot  know 
what  the  framers  and  ratifiers 
would  have  said  in  light  of  today's 
realities.  What  if  they  had  realized 
that  peace  and  isolation  would  not 
be  America's  customary  condition; 
that  the  hazards,  pace,  and  com- 
plexity of  international  affairs 
would  burgeon,  along  with  the 
country's  capacity  and  need  to  in- 
fluence events  abroad;  that  treaties 
would  not  be  the  guts  of  our  foreign 
relations;  that  the  Senate  would 
never  be  able  to  keep  up  with  the 
president  in  diplomacy;  that  state 
militia  could  not  replace  federal 
forces;  that  the  regular  military 
would  grow  huge  and  stand  during 
peace,  little  restrained  by  the  need 
for  Congress  to  raise  and  fund  it; 
and  that  the  loyalty  of  naturalized 
citizens,  the  navigation  of  the  Mis- 
sissippi River,  and  other  issues  vital 
in  the  late  1700s  would  quickly 
fade? 

We  have  only  a  sketchy  idea,  in 
any  event,  of  what  the  constitution- 
al delegates  did  say  during  the 
drafting  and  ratifying  conventions 
of  1787-88.  The  surviving  records  of 
their  debates  are  tften  skimpy  and 
confusing. 

Further,  fifty-f  \  *.  men  participat- 
ed in  the  four  months  of  delibera- 
tion in  Philadelphia,  and  many 
more  took  part  in  the  state  ratifying 
convention^  Interpretation  of  spe- 
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cific  language  varied  among  dele- 
gates. Because  the  Philadelphia 
Convention  met  in  secret  and  its 
participants  said  little  about  it  dur- 
ing the  ratification  process,  dele- 
gates to  the  state  conventions  knew 
little  about  the  views  of  the  fram- 
ers. It  is  not  likely  that  most  of 
those  who  voted  in  the  federal  and 
state  conventions  for  the  Constitu- 
tion's war  power  provisions  had  a 
clearcut,  common  "intent"  about 
their  meaning. 

Finally,  the  framers  may  have 
drafted  with  deliberate  ambiguity, 
as  a  means  of  producing  agreement 
among  fractious  delegates.  Gouver- 
neur  Morris,  very  influential  in 
drafting  the  final  version  of  the 
document,  explained  that  "it  be- 
came necessary  to  select  phrases 
which,  pressing  my  own  notions, 
would  not  alarm  others."  For  men 
whose  overriding  objective  was  rat- 
ification of  a  constitution  promising 
a  more  viable  union,  the  precise 
meaning  to  be  given  ambiguous  but 
generally  acceptable  language 
could  await  resolution  in  practice. 

Objectives 

In  short,  conclusions  about  the 
framers'  and  ratifiers'  intent  must 
be  viewed  with  a  cold  and  suspi- 
cious eye.  Still,  they  do  seem  to 
have  had  certain  basic  objectives  in 
mind.  These  objectives  remain  as 
compelling  now  as  in  1787-88.  They 
are: 

First,  to  ensure  national  de- 
fense. The  Constitution  empowers 
Congress  to  tax,  to  "provide  for  the 
common  defense,"  and  to  call  out 
the  militia  to  "suppress  insurrec- 
tions and  repeal  invasions."  Habeas 
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corpus  may  be  suspended  "when  in 
cases  of  rebellion  or  invasion  the 
public  safety  may  require  it."  The 
states  are  guaranteed  federal  pro- 
tection against  invasion  and  permit- 
ted to  fight  without  congressional 
authorization  if  in  acute  danger. 
Many  congressional  powers  run  to 
the  care  and  tending  of  the  national 
military,  and  the  president  is  made 
commander  in  chief  to  ensure  its 
effective  use,  including  response  to 
sudden  attack.  The  Constitution 
flatly  seeks  the  physical  safety  of 
the  country.  The  defensive  advan- 
tage of  American  unity  proved  a 
prime  selling  point  for  the  docu- 
ment during  its  struggle  for  ratifica- 
tion. 

Second,  to  hinder  use  of  the  mili- 
tary for  domestic  tyranny.  The 
framers  art  *  ratifiers  were  adamant 
that  the  war  powers  not  encourage 
federal  trampling  on  state  and  indi- 
vidual rights.  The  Constitution  lim- 
its the  purposes  for  which  Congress 
may  use  state  militia  and  provides 
that  ua  well  regulated  militia,  being 
necessary  to  the  security  of  a  free 
state,  the  right  of  the  people  to  keep 
and  bear  arms,  shall  not  be  in- 
fringed.*' It  limits  congressional 
army  appropriations  to  two  years, 
makes  the  commander  in  chief  a 
civilian,  and  narrowly  restricts  sus- 
pension of  habeas  corpus. 

Third,  to  hinder  the  use  of  the 
military  for  aggression  abroad. 
Naively  even  for  their  own  times, 
the  framers  and  ratifiers  anticipat- 
ed peace  for  America.  Exhausted 
by  the  Revolution,  aware  of  the 
country's  weakness,  and  inclined 
toward  peace  in  principle,  they 
hoped  to  avoid  the  perils  of  conflict 
unless  they  were  unavoidably 
thrust  upon  the  nation. 

Fourth,  to  create  and  maintain 
national  consensus  behind  Ameri- 
can action  for  war  or  peace.  The 
framers  and  ratifiers  knew  the  bur- 
dens imposed  on  the  country's  pri- 


or military  and  diplomatic  efforts 
by  internal  bickering.  Based  on 
experience  during  the  Revolution 
and  Confederation,  they  knew  that 
if  most  citizens  do  not  at  least  ac- 
quiesce in  national  policy,  the  coun- 
try plunges  into  controversy,  with 
grim  impact  on  its  effectiveness. 

Ftfth,  to  ensure  democratic  con- 
trol over  war  and  peace  policy. 
Many  of  the  framers  and  ratifiers 
felt  public  judgment  was  unin- 
formed, irrational  and  fickle.  Simi- 
lar fears  were  voiced  about  the 
House  of  Representatives  as 
against  the  Senate  and  president. 
Because  popular  wisdom  was 
thought  to  be  especially  lacking  in 
foreign  affairs,  steps  were  taken  to 
leave  American  diplomacy  to  the 
Senate  and  executive,  neither  of 
whom  was  directly  elected  by  the 
voters  under  the  1787-88  arrange- 
ments. 

Nonetheless,  consent  of  the  gov- 
erned was  crucial  to  the  framers 
and  ratifiers.  They  feared  the  Sen- 
ate and  president  precisely  because 
of  their  separation  from  the  people. 
Accordingly,  the  most  fundamental 
war  and  peace  decisions — whether 
to  enter  hostilities — were  placed 
squarely  under  congressional  con- 
trol, and  the  House  was  awarded 
special  power  over  federal  money: 
one  of  the  most  basic  tools  of  war. 

Sixth,  to  encourage  rational  war 
and  peace  decisions.  When  to  nego- 
tiate or  fight,  what  to  concede  or 
demand,  present  the  best-inten- 
tioned  politicians  with  difficult 
choices  as  they  try  to  protect  Amer- 
ica. The  importance  of  rational 
decisions  figured  in  the  constitu- 
tional delegates'  opposition  to  Con- 
federation government  and  in  their 
concern  for  an  institutionally  elite 
Senate  and  executive.  They  wanted 
informed,  well-considered  policy 
on  war  and  peace. 

Seventh,  to  permit  continuity  in 
American  war  and  peace  policy, 


when  desirable,  and  its  revision  as 
necessary.  Continuity  leads  to  na- 
tional credibility  and  predictability, 
both  important  to  assure  allies,  de- 
ter enemies,  and  produce  agree- 
ments with  other  countries.  The 
framers  and  ratifiers  worried  about 
prior  harm  from  the  states'  disrup- 
tion of  American  foreign  policy  and 
from  the  inconsistency  of  Confed- 
eration Congresses,  In  matters  of 
war  and  peace  they  recognized  that 
discontinuity  is  safer  by  choice 
than  by  internal  disarray  and  that  a 
timely  change  in  policy  often  has 
importance  equal  to  its  timely  initi- 
ation. During  the  earliest  years  un- 
der the  Constitution,  the  country 
backed  away  from  military  alliance 
with  France,  a  step  traumatic  but 
calculated  to  avoid  destruction  of 
the  fledgling  republic  in  European 
struggles. 

Eighth,  to  ensure  American  ca- 
pacity to  move  toward  war  or 
peace  rapidly  or  secretly  when  nec- 
essary, flexibly  and  proportionate- 
ly always.  There  is  often  a  need  for 
speed  and  secrecy  in  negotiations 
and  in  the  conduct  of  action,  occa- 
sionally also  in  its  initiation  or  ter- 
mination. Flexibility  (the  capacity 
to  act  in  a  manner  responsive  to 
emerging  circumstances)  and  pro- 
portionality (the  avoidance  of  too 
little  or  too  much  reaction)  are  al- 
ways vital  to  matters  as  intolerant 
of  error  as  war  and  peace.  The 
Constitution's  text  reflects  concern 
for  speed  and  secrecy  in  the  provi- 
sions for  anti-invasion  action  by 
states  and  for  withholding  sensitive 
congressional  action  from  the  pub- 
lic. The  debate  in  1787-88  on  the 
reflexes  of  the  Senate  and  execu- 
tive showed  a  keen  appreciation  of 
the  objectives  in  question,  as  did 
the  substitution  of  "declare'*  for 
"make"  in  the  declaration-of-war 
clause  so  as  to  permit  emergency 
action  by  the  president  to  defend 
the  country. 
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Ninth,  to  permit  action  for  war 
or  peace  that  has  not  yet  been 
blessed  by  national  consensus  or 
democratic  control.  Sometimes 
public  opinion  of  the  moment  is 
seriously  wrong  about  how  best  to 
defend  the  country.  To  a  limited 
extent,  the  constitutional  delegates 
did  expect  the  president  and  Senate 
in  particular  to  act  despite  public 
opinion  if  essential  in  their  view  to 
the  national  interest 

Tenth,  to  permit  the  efficient  set- 
ting  and  executing  of  war  and 
peace  policy.  Consistent  failure  on 
either  count  undermines  the  wisest 
attempts  at  action.  Bumbling  na- 
tional government  invited  constitu- 
tion making  in  1787-88.  Effective 
federal  action  in  military  and  for- 
eign affairs  was  a  basic  objective  of 
the  framers  and  ratifiers. 

A  strain  of  incompatability  does 
run  among  these  ten  war  power 
objectives.  Even  if  the  national  gov- 
ernment were  still  a  one-house  as- 
sembly with  both  legislative  and 
executive  powers,  it  could  not  pay 
equal  attention  at  once  to  speed 
and  secrecy  on  the  one  hand  and 
consensus  and  democratic  control 
on  the  other.  This  incompatibility 
becomes  more  pronounced  when 
the  legislative  and  executive 
branches  are  separate,  as  they  have 
been  since  1789,  each  with  2  differ- 
ent ability  to  achieve  the  same  ob- 
jectives. For  instance,  a  bow  to- 
ward Congress  as  best  to  serve 
consensus  and  democratic  control 
turns  a  back  on  the  president  and 
his  comparative  advantage  for 
speed  and  secrecy.  Which  interests 
are  to  be  preferred,  since  all  cannot 
be  sought  with  equal  importance  at 
once?  The  couiViy  has  struggled 
mightily  for  an  answer  for  almost 
two  centuries. 

President  Washington 

With  George  Washington's  inau- 
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guration,  \e  United  States  quickly 
faced  the  /ague  language,  grants  of 
competing  authority,  and  outright 
gaps  in  the  war  power  provisions  of 
the  Constitution.  Answers  to  many 
questions  were  needed  if  the  new 
government  was  to  operate.  During 
a  revolt  at  home  might  the  presi- 
dent appear  in  the  field,  leave  the 
seat  of  federal  government  to  do  so, 
FJid  wield  the  pardon  power  to  has- 
ten peace?  Might  the  executive 
wage  war  on  threatening  Indians 
without  prior  congressional  ap- 
proval? Which  branch  was  to  de- 
cide whether  the  United  States 
would  recognize  the  revolutionary 
French  regime?  Which  was  to  inter- 
pret the  Franco-American  alliance 
and  act  on  whether  America  would 
remain  neutral  in  the  ongoing  Euro- 
pean conflict?  How  were  our  mili- 
tary and  diplomatic  establishments 
to  be  created,  organized  and  admin- 
istered? And  what  was  to  be  the 
relationship  among  the  president, 
Senate,  and  House  in  treaty  making, 
in  controlling  official  channels  of 
communication  with  other  nations, 
and  in  otherwise  setting  American 
diplomatic  and  military  policy? 

On  these  and  other  scores,  Wash- 
ington's eight  years  as  president 
provided  the  country  with  one  of  its 
richest  troves  of  war  power  prece- 
dent. The  president  soon  began  to 
dominate  American  communica- 
tions with  other  governments  and 
the  setting  of  our  foreign  policy, 
including  the  determination  of 
when  and  how  to  negotiate  treaties 
and  whether  to  become  involved  in 
foreign  conflicts.  The  Senate  never 
grasped  the  diplomatic  role  expect- 
ed for  it  during  the  constitutional 
conventions.  The  president  also 
took  the  lead  in  setting  American 
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military  policy,  though  with  greater 
deference  to  Congress  than  on  the 
diplomatic  front.  At  times,  however, 
Washington  chose  to  fight  without 
clearly  having  prior  congressional 
authorization.  And  during  the  Whis- 
ky Rebellion  of  1794,  the  president 
did  appear  in  the  field,  at  the  head 
of  the  national  forces,  using  both 
his  presence  on  horseback  and  his 
pardon  power  to  quell  the  revolt. 

The  legislators,  in  turn,  set  up 
diplomatic  and  military  establish- 
ments through  which  the  president 
could  work  his  will  (a  federal  army 
of  840  men  when  W"  hington  took 
office  had  gaown  v ,  « ,  1  when  he 
left).  Congress  0;  -  vided  the 
president  with  svr<-.  '^g  delega- 
tions of  authority  over  diplomatic 
and  military  matters.  It  acquiesced 
in  his  withholding  from  Congress  of 
certain  sensitive  information,  and  it 
agreed  that  the  president  alone 
might  remove  (and  thus  control) 
senior  executive  officials,  though 
their  appointment  required  the  con- 
sent of  the  Senate.  While  Congress 
did  wield  far  more  influence  over 
American  war  and  peace  in  the  late 
1700s  than  it  does  now,  its  influ- 
ence even  then  paled  in  comparison 
to  the  congressional  dominance  an- 
ticipated by  the  framers  and  rati- 
fiers. Indeed,  the  first  eight  years  of 
experience  under  the  Constitution 
split  the  war  powers  between  the 
president  and  Congress  in  ways 
more  similar  to  their  division  in 
1985  than  to  the  division  sketched 
by  the  constitutional  conventions  in 
1787-88, 
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The  Supreme  Court  and  the  Rights  of  Aliens 

by  LEONARD  DINNERSTEIN 


The  United  States  has  always  been  "a  nation  of 
immigrants."  It  is  quite  striking,  therefore,  to 
note  how  little  attention  the  Founding  Fathers 
gave  to  the  subject  when  preparing  the  fundamen- 
tal law  of  the  new  nation  in  1787.  When  the  fram- 
ers  met  to  write  a  constitution,  they  saw  little  rea- 
son to  restrict  the  relatively  small  number  of 
Europeans  who  arrived  periodically  and  contribut- 
ed to  the  nation's  wealth.  Moreover,  they  could  not 
imagine  that  in  a  land  as  large  as  the  United  States 
immigration  would  ever  constitute  a  problem  or  a 
source  of  concern.  The  young  republic  needed  to 
bring  people  in,  not  keep  them  out 

Statements  regarding  immigrants  appear  in  Arti- 
cle I  in  the  Constitution.  Section  8,  clauses  3  and  4, 
read,  in  part,  that  the  Congress  shall  have  the  pow- 
er "to  regulate  commerce  with  foreign  nations,  and 
...  to  establish  an  uniform  rule  of  naturalization." 
Section  9,  clause  1,  begins,  "the  migration  or  im- 
portation of  such  persons  as  any  of  the  States  now 
existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  Congress  prior  to  the  year  one 
thousand  eight  hundred  and  eight."  The  latter  sec- 
tion, now  obsolete,  served  to  permit  the  importa- 
tion of  slaves  for  twenty  years  after  the  adoption 
of  the  Constitution. 

From  these  brief  statements,  and  from  the  Su- 
preme Court's  assumption  of  the  power  to  inter- 
pret the  meaning  of  the  Constitution  in  Marbury  v. 
Madison  (1803),  there  has  developed  an  elaborate 
body  of  immigration  law  which  gives  Congress 
practically  unlimited  authority  to  decide  who  may 
enter  the  United  States  and  under  what  conditions 
they  may  remain.  In  that  land  that  proudly  pro- 
claims its  immigrant  heritage,  the  Supreme  Court, 
over  the  years,  has  consistently  allowed  Congress 
and  the  executive  branch  of  the  federal  govern- 
ment the  right  to  admit,  exclude  or  banish  non-citi- 
zens on  any  basis  they  chose  including  race,  sex, 
and  ideology.  As  Justice  John  Paul  Stevens  put  it 
in  1976,  "in  the  exercise  of  its  broad  power  over 
naturalization  and  immigration,  Congress  regularly 
makes  rules  that  would  be  unacceptable  if  applied 
to  citizens.1'  (Matthews  v.  Diaz  (1976)).  Although 
virtually  any  regulations  in  regard  to  immigrants 
and  aliens  have  been  tolerated  if  made  by  the  fed- 
eral government,  similar  activities  by  state  govern- 
ments have  been  carefully  scrutinized,  and  fre- 
quently rejected,  by  different  majorities  of  the 
Supreme  Court. 

The  two  categories  of  foreigners — immigrants 
and  aliens — are  not  interchangeable.  Immigrants 


are  people  who  enter  the  United  States  legally  and 
indicate  that  they  plan  to  spend  a  considerable 
amount  of  time  in  this  country.  They  can  become 
citizens  through  the  process  of  naturalization,  a  se- 
ries of  steps  prescribed  by  Congress,  including  res- 
idence requirements,  examinations,  and  loyalty 
oaths.  Citizens  have  rights  under  the  Constitution 
not  accorded  to  non-citizens.  Thus,  once  immi- 
grants achieve  citizenship,  they  receive  additional 
constitutional  protections,  although  not  necessarily 
the  identical  safeguards  of  people  born  in  this 
country.  For  example,  naturalized  immigrants  may 
be  stripped  of  their  citizenship  and  deported  to 
their  native  country  for  certain  crimes.  Aliens  in- 
clude immigrants  as  well  as  others  who  enter  the 
United  States  legally  or  otherwise,  who  work, 
study,  or  visit  for  a  specified  or  indeterminate  peri- 
od of  time,  or  who  accompany  people  so  engaged. 
They  are,  by  definition,  not  citizens  of  the  United 
States  and  therefore  do  not  have  the  same  consti- 
tutional protections  as  citizens.  The  Supreme 
Court  is  often  called  upon  to  determine  exactly 
which  constitutional  protections  noncitizens  do 
have.  In  this  article,  we  will  deal  only  with  the 
rights  of  aliens,  that  is,  non-citizens. 

The  Supreme  Court  justices  handle  several  cate- 
gories of  immigrants  and  aliens.  They  decide 
whether  established  federal  and  state  laws  and 
policies  are  constitutional  and  within  the  province 
of  either  law-maker  or  administrator  to  carry  out. 
Many  times,  however,  the  justices  refrain  from  in- 
dicating their  personal  views  of  the  reasonableness 
or  appropriateness  of  any  given  action,  arguing 
that  it  is  not  within  their  purview  to  do  so  as  long 
as  a  constitutional  basis  exists  for  the  decision  and 
there  is  a  compelling  government  interest  for  the 
action.  Although  the  court  has  shown  great  defer- 
ence to  Congress  in  this  area  of  law,  still  citizens 
and  aliens  alike  have  access  to  a  judicial  system 
that  tries  to  keep  governmental  actions  within  the 
bounds  of  our  constitutional  framework. 

Immigration  did  not  loom  as  a  mgjor  constitu- 
tional issue  during  the  first  century  of  the  federal 
government.  To  be  sure,  laws  concerning  natural- 
ization were  passed  in  1790  and  1795,  and  fear  of 
the  "radical"  French  in  our  midst  led  Congress,  in 
1798,  to  authorize  President  John  Adams  to  deport 
any  foreigners  found  guilty  of  seditious  activities. 
Adams  never  used  the  authority  granted  to  him, 
which  expired  in  1800,  and  the  fear  of  foreigners 
soon  abated.  Aside  from  these  bills,  however,  Con- 
gress merely  required  that  accurate  statistics  of 
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immigrant  arrivals  be  recorded — and  customs  offi- 
cials began  doing  so  in  1820. 

In  the  1830s  and  1840s,  a  large  surge  of  Irish  ref- 
ugees escaping  the  potato  famine  at  home  de- 
scended upon  American  shores.  New  York  State 
and  Massachusetts  tried  to  limit  immigration  by 
passing  laws  regulating  and  taxing  passenger  ship- 
ping companies.  In  both  1849  (the  Passenger  Cas- 
es) and  1876  (Henderson  v.  New  York)  the  Su- 
preme Court  rejected  these  attempts.  In  the  latter 
case,  Justice  Samuel  F.  Miller  declared  that  the 
regulation  of  immigration  was  the  exclusive  right 
of  Congress,  and  he  particularly  emphasized  that 
"whenever  the  statute  of  a  State  invades  the  do- 
main of  legislation  which  belongs  exclusively  to 
the  Congress  of  the  United  States,  it  is  void,  no 
matter  under  what  class  of  powers  it  may  fall." 

Congress  and  the  Rights  of  Aliens,  1882-1921 

The  Henderson  decision  came  at  a  time  when 
several  states  were  beginning  to  show  alarm  about 
their  alien  residents.  California,  in  particular,  suf- 
fered several  years  of  severe  economic  depression, 
which  bred  resentment  on  the  part  of  Caucasians 
about  the  Chinese  in  the  state  who  worked  for  low 
wages.  A  working  class  movement  led  by  Dennis 
Kearney  demanded  that  "The  Chinese  Must  Go!M 
and,  surprisingly,  people  from  all  over  the  country 
enthusiastically  endorsed  this  sentiment.  Congress 


responded  with  the  Chinese  Exclusion  Act  of  1882, 
which  proved  to  be  the  first  of  many  laws  during 
the  next  forty-two  years  that  restricted  the  oppor- 
tunities of  foreigners  who  wished  to  settle  in  this 
country. 

The  United  States  Supreme  Court,  an  institution 
not  oblivious  to  the  political  ramifications  of  its 
decisions,  responded  to  the  first  of  the  immigra- 
tion restriction  laws  in  a  way  agreeable  both  to  the 
public  and  the  Congress.  It  upheld  Congress*  right 
to  decide  which  aliens  might  be  admitted  to  the 
United  States  and  under  what  conditions  they 
might  remain.  In  a  series  of  cases  over  the  next 
two  decades,  Court  decisions  so  strengthened  Con- 
gress* unlimited  powers  in  admission  or  exclusion 
of  foreigners  that  subsequent  blocs  of  justices 
merely  enhanced  and  reinforced  those  early  judg- 
ments. Thus  the  judicial  interpretation  of  the  Ex- 
clusion Act  has  dictated  the  substance  of  immigra- 
tion regulation  to  the  present  day. 

The  justices  did  not  rule  on  the  validity  of  the 
Chinese  Exclusion  Act  until  1889.  Chae  Chan  Ping, 
a  Chinese  laborer,  had  lived  in  San  Francisco  from 
1875  until  June,  1887,  when  he  returned  to  China 
to  visit  relatives.  Before  leaving  the  United  States, 
he  had  obtained  a  certificate  which  guaranteed 
that  he  would  be  readmitted  to  the  country.  Yet, 
when  Chae  returned  on  October  8,  1888,  the  cus- 
toms officer  refused  him  entry  because  Congress 
had  passed  an  amendment  to  the  Chinese  Exclu- 


:RJ  C  this  Constitution 


;K  ,423 


27 


sion  Act  of  1882  (which  originally  suspended  immi- 
gration of  Chinese  laborers  to  the  United  States  for 
a  ten-year  period)  annulling  reentry  certificates  af- 
ter October  1,  1888.  Therefore  Chae's  right  to  be 
readmitted  had  been  cancelled  seven  days  before 
his  return.  He  appealed  to  the  courts  and  his  attor- 
ney argued  that  although  Congress  could  restrict 
immigration,  Chae  had  a  'Vested  right"  to  be  read- 
mitted. In  addition,  the  lawyer  claimed  that  the 
amendment  barring  reentry  of  laborers  who  had 
left  the  country  temporarily  constituted  an  ex  post 
facto  bill  which  was  ipso  facto  unconstitutional. 

Still,  after  the  Court  heard  the  arguments,  it  de- 
ferred to  the  will  of  Congress.  Justice  Stephen 
Field  stated  that  the  act  in  question  was  passed  be- 
cause customs  officials  had  discovered  that  certifi- 
cates of  reentry  had  been  exchanged  and  that  newly 
arrived  immigrants  carried  fraudulent  documents.  He 
also  affirmed  Congress'  right  to  revoke  permission 
for  foreigners  to  remain  in  this  country  whenever 
it  wished  to  do  so.  Speaking  for  the  Court,  Field 
said: 

Tfiat  the  government  of  the  United  States 
.  .  .  can  exclude  aliens  from  its  territory 
is  a  proposition  which  we  do  not  think 
open  to  controversy.  Jurisdiction  over  its 
own  tern  lory  to  that  extent  is  an  incident 
of  even)  independent  nation.  It  is  a  part 
of  its  independence.  If  it  could  not  ex- 
clude aliens  it  would  be  to  that  extent  sub- 
ject  to  the  control  of  another  potver. 

Chinese  Exclusion  Cases, 
130  U.S.  581.603-604  (1889) 

A  second  case,  Fong  Yue  Ting  v.  United  States 
(1893),  confirmed  the  right  of  the  Congress  to  treat 
aliens  as  it  wished.  It  became  the  constitutional 
bedrock  for  all  subsequent  questions  as  to  Con- 
gress' rights  in  regard  to  immigrants  and  aliens. 
Fops  and  two  other  Chinese  men  were  arrested  for 
violating  provisions  of  the  1892  amendments  to  the 
Chinese  Exclusion  Act.  The  extension  not  only 
continued  to  bar  Chinese  laborers  from  American 
shores  but  required  those  already  in  the  United 
States  to  obtain  a  certificate  of  residence  from  an 
internal  revenue  officer  stating  that  they  were  le- 
gally entitled  to  be  here.  A  person  of  Chinese  an- 
cestry caught  without  such  certification  was  to  be 
deported  by  a  federal  judge  unless  he  could  prove 
with  the  aid  of  "at  least  one  credible  white  wit- 
ness" that  he  was  a  resident  of  the  United  States 


at  the  time  of  the  passage  of  the  law  and  that  he 
had,  for  a  valid  reason,  been  unable  to  obtain  the 
required  document.  Fong  Yue  Ting,  though  a  per- 
manent resident  of  New  York  City  since  1879,  had 
never  bothered  to  register  and  was  arrested.  Jus- 
tice Horace  Gray,  summarizing  for  the  Court,  not- 
ed that  another  defendant  who  tried  to  get  the  nec- 
essary certificate  could  not  do  so  because  "the 
witnesses  whom  he  produced  to  prove  that  he  was 
entitled  to  the  certificate  were  persons  of  the  Chi- 
nese race  and  not  credible  witnesses." 
Justice  Gray  continued: 

Congress,  having  the  right,  as  it  may  see 
fit,  to  exj)el  aliens  of  a  particular  class,  or 
to  permit  them  to  remain,  has  undoubted- 
ly the  nght  to  provide  a  system  of  regis- 
tration and  identification  of  the  members 
of  that  class  within  the  country \  and  to 
take  all  proper  means  to  carry  out  the  sys- 
tem which  it  provides. 

Fong  Yue  Ting  v.  United  States, 
149  U.S.  698,  714  (1893) 

A  6-3  mgjority  had  rejected  the  petitioners'  case. 
In  substance,  the  mgjority  declared  that  aliens  re- 
mained usubject  to  the  power  of  Congress  to  expeJ 
them,  or  to  order  them  to  be  removed  and  deport- 
ed from  the  country  whenever  in  its  judgment  their 
removal  is  necessary  or  expedient  for  the  public 
interest." 

The  decision  led  to  blistering  dissents  from  Jus- 
tices David  J.  Brewer  and  Stephen  Field  that  still 
make  a  compelling  argument.  Brewer  denied  that 
there  existed  any  unrestrained  constitutional  pow- 
er to  banish  resident  aliens  since  in  thf;  »'  ,ot  .•;  itu- 
tion  "the  power  to  remove  resident  alieiizj  is  con- 
fessedly not  expressed."  In  addition,  the  statute  of 
1892  specifically  stipulated  the  conditions  under 
which  the  Chinese  might  be  "arrested  and,  without 
a  trial,  punished  by  banishment."  This,  Brewer  de- 
clared, constituted  a  deprivation  of  liberty  without 
due  process  of  law.  He  also  observed: 

It  is  true  this  statute  is  directed  against 
the  obnoxio2is  Chinese;  but  if  the  power 
exists,  who  shall  say  it  will  not  be  exer- 
cised tomorrow  against  other  classes  and 
other  people? 

Fong  Yue  ting  v.  United  States, 
149  U.S.  698,  743  (1893) 
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Justice  Field  developed  the  constitutional  points 
even  further: 

If  aliens  had  no  rights  under  the  Consti- 
tution, they  might  not  only  be  banished, 
but  even  capitally  punished  without  a 
jury  or  the  other  incidents  to  a  fair  trial. 
But,  so  far  has  a  contrary  principle  been 
carried,  in  every  part  of  the  United 
States,  that,  except  on  charges  of  treason, 
an  alien  has,  besides  all  the  common 
privileges,  the  special  one  of  being  tried 
by  a  juiy  of  which  one-half  may  also  be 
aliens. 

Fang  Yue  Ting  v.  United  States, 
149  U.S.  698,  746  (1893) 

Later  Courts  have  consistently  reaffirmed  the 
majority  viewpoint  in  Fong  that  Congress  has  ab- 
solute discretion  in  deciding  whom  to  admit,  and 
whom  to  b?n  from,  this  country.  And  as  if  to  un- 
derscore the  confidence  that  the  majority  had  in 
its  position,  three  years  later  Justice  George 
Shiras,  Jr.,  reiterated: 

No  limits  can  be  put  by  the  courts  upon 
the  power  of  Congress  to  protect,  by  sum- 
mary methods,  the  country  from  the  ad- 
vent of  aliens  whose  race  or  habits  render 
them  undesirable  as  citizens,  or  to  expel 
such  if  they  have  already  found  their  way 
into  our  land  and  unlawfully  remain 
therein. 

Wong  Wing  v.  United  States, 
163  U.S.  228,  237  (1896) 

Although  some  rulings  of  the  Supreme  Court 
seem  inhumane,  a  msyority  of  the  justices  repeat- 
edly allowed  Congress  and  the  executive  branch, 
acting  on  powers  delegated  to  it  by  the  federal  leg- 
islature, considerable  independent  authority.  Such 
complete  judicial  acceptance  is  unusual  but  in  this 
field  of  litigation  the  Court  has  been  consistent.  No 
more  arbitrary  example  may  be  given  than  The 
Japanese  Immigrant  Case  in  which  Kaoru  Yama- 
taya,  who  could  speak  no  English,  was  detained  at 
port  because  the  customs  officer  thought  she 
might  be  a  pauper  with  no  means  of  visible  sup- 
port. In  what  seems  like  shocking  and  unethical 
behavior,  the  customs  officer  deceived  the  helpless 
woman.  Her  attorney  described  her  experience  in 
this  way: 
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Here  is  a  person  found  dwelling  within 
the  United  States;  she  is  arrested  and  im- 
prisoned by  a  ministerial  officer;  she  is 
not  permitted  to  see  her  friends  or  to  con- 
sult with  her  attorneys;  she  is  unable  to 
speak  or  understand  our  language,  and  is 
ignorant  of  the  cause  of  her  imprison- 
ment, and  ignorant  of  the  fact  that  any 
investigation  is  being  made  concerning 
her  right  to  liberty.  The  officer  does  not 
give  her  any  notice  of  the  proceedings  nor 
any  opportunity  to  be  heard,  but  goes 
about  secretly  collecting  evidence  against 
her,  considering  only  such  evidence  as 
when  unexplained  will  suit  his  purpose. 
He  takes  advantage  of  her  ignorance  of 
our  language  and  makes  her  give  unin- 
tentional answers  to  questions  which  she 
does  not  understand.  He  states  that  he  is 
holding  her  to  appear  as  a  witness  in  a 
criminal  case  against  another  parly t  thus 
deceiving  her  attorneys  as  to  his  i 
tion.  As  the  result  of  the  investigation 
made  by  this  ministerial  officer  in  his 
combined  capacity  of  prosecutor,  judge 
and  jury,  he  makes  a  finding  against  the 
appellant 

The  Japanese  immigrant  Case, 
189  U.S.  186,  90-91  (1903) 
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Acknowledging  the  veracity  of  the  attorney's  brief, 
Justice  John  Marshall  Harlan  nevertheless  declared 
that  "these  considerations  cannot  justify  the  inter- 
vention of  the  courts." 

Harlan's  decision  not  only  upheld  congressional 
authority  but  reflected,  as  well,  the  growing  Ameri- 
can concern  with  the  numbers  of  aliens  arriving  in 
this  country.  To  be  sure,  in  the  early  twentieth  cen- 
tury most  of  the  foreigners  came  from  Southern 
and  Eastern  Europe  and  much  of  the  opposition  to 
immigration  centered  upon  them.  Nevertheless, 
Asians  loomed  as  a  mayor  problem  in  the  minds  of 
West  Coast  and  other  racists,  who  were  numerous 
and  influential.  Thus  Congress  once  again  revised 
its  naturalization  statutes  in  1917  granting  the  op- 
portunity of  applying  for  citizenship  only  to  free 
white  persons  and  those  of  African  ancestry.  (Most 
Asians  had  already  been  barred  by  earlier  legisla- 
tion.) Then  in  two  eases,  Ozawa  v.  U.S.  (1922)  and 
U.S.  v.  Bhagat  Singh  Thind  (1923),  the  Court  ruled 
that  neither  Japanese  nor  Hindus  of  full  Indian 
blood  were  Caucasians  and  hence  those  people 
were  ineligible  for  citizenship. 

The  decade  beginning  with  American  entry  into 
World  War  I  proved  particularly  harsh  for  all  non- 
white,  non-Anglo-Saxon,  and  non-Protestants  in  the 
United  States.  "Americanism"  came  to  mean  the 
elimination  of  foreigners,  foreign  ideologies,  and 
foreign  characteristics  and  gave  rise  to,  among  oth- 
er things,  the  passage  of  the  Espionage  and  Sedi- 
tion Acts  in  1917  and  1918,  respectively,  which 
made  almost  any  criticism  of  the  war  or  war  effort 
a  crime.  The  bills  were  repealed  in  1920  but  the 
new  statute  still  allowed  for  the  banishment  of  un- 
desirable aliens.  The  Secretary  of  Labor  then  or- 
dered the  deportation  of  foreigners  convicted  of  vi- 
olating the  Espionage  and  Sedition  Acts  even 
though  the  two  laws  had  been  discarded.  For  the 
Court,  Chief  Justice  William  Howard  Taft  upheld 
the  Secretary  of  Labor's  interpretation  of  his  re- 
sponsibilities: 


Congress  .  .  .  was  not  increasing  the  pun- 
ishment for  the  crimes  of  which  petition- 
ers had  been  convicted,  by  requiring  their 
deportation  if  found  undesirable  resi- 
dents. It  was,  in  the  exercise  of  its  un- 
questioned right,  only  seeking  to  rid  the 
country  of  persons  who  had  shown  by 
their  career  that  their  continued  presence 
here  would  not  make  for  the  safety  or  wel- 
fare of  society. 

Mahler  v.  Eby, 

264  U.S.  32,  39  (1924) 

Anxiety  about  the  number  and  quality  of  aliens 
arriving  in  the  United  States  had  been  continually 
voiced  since  the  end  of  the  nineteenth  century. 
Congress  responded  to  these  concerns  by  passing 
a  series  of  restrictive  immigration  acts  depriving 
entry  to  anarchists,  criminals,  people  with  certain 
diseases,  some  Asians,  and  illiterates.  But  in  1921  a 
more  stringent  bill  limited  newcomers  to  3  percent 
of  their  national  total  in  the  United  States  in  1910; 
subsequent  legislation  in  1924  narrowed  opportuni- 
ties further  by  stipulating  2  percent,  moving  the 
base  year  back  to  1890  which  was  before  most  of 
the  Southern  and  Eastern  Europeans  had  arrived, 
and  barring  the  entry  of  Asians  altogether.  This 
legislation  gave  an  unambiguous  preference  to  im- 
migrants of  Northern  European  descent  and  dis- 
criminated particularly  against  Jews,  Slavs,  and 
Italians.  With  Congress  so  clear  about  its  inten- 
tions, there  was  no  further  need  for  the  Court  to 
get  involved  again  with  federal  policies  towards 
immigrants  until  the  emergence  of  the  "Red  Scare" 
after  World  War  II. 

State  Laws  aitd  the  Rights  of  Aliens 

The  Supreme  Court,  which  always  went  along 
with  Congress'  authority  to  set  conditions  for  entry 
into  the  United  States  or  banishment  from  it,  orig- 
inally prohibited  states  from  putting  non-citizens  at 
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a  legal  disadvantage.  States  often  wanted  to  give 
greater  protection  to  citizens  than  to  aliens  and,  at 
first,  the  Court  was  quite  definite  in  proclaiming 
that  they  could  not  do  so.  Later,  it  retreated  from 
this  position. 

In  1880  San  Francisco's  Board  of  Supervisors 
passed  a  regulation  requiring  special  permission 
for  individuals  to  operate  laundries  in  the  city.  At 
the  time  240  of  the  320  laundries  were  owned  and 
operated  by  people  of  Chinese  ancestry.  As  addi- 
tional individuals  began  applying  for  these  li- 
censes, the  Board  of  Supervisors  turned  down  the 
petitions  of  more  than  two  hundred  Chinese  per- 
sons but  quickly  granted  the  requisite  permission 
to  eighty  non-Chinese  applicants.  Yick  Wo,  an  alien 
resident  in  California  for  22  years,  took  legal  ac- 
tion to  receive  one  of  the  licenses,  and  his  case 
eventually  reached  the  Supreme  Court.  Justice 
Stanley  Matthews,  in  what  has  become  the  bed- 
rock opinion  granting  equal  protection  of  the  laws 
to  non-citizens,  supported  Yick  Wo  and  denounced 
the  administration  of  the  San  Francisco  ordinance. 
The  Supreme  Court  thereby  established  the  princi- 
ple that  the  Fourteenth  Amendment  to  the  Consti- 
tution requires  states  to  grant  equal  protection  of 
the  laws  to  all  persons  "without  regard  to  any  dif- 
ferences of  race,  of  color,  or  of  nationality."  Mat- 
thews asserted: 

Tlwugh  the  kiw  itself  be  fair  on  its  face 
and  impmctical  in  appearance,  yet,  if  it 
is  applied  and  administered  by  public  au- 
thority with  an  evil  eye  and  an  unequal 
hand,  so  as  practically  to  make  unjust 
and  illegal  disch 'urinations  between  per- 
sons in  similar  circumstances  then  this 
constitutes  denial  of  equal  justice. 

Yick  Wo  v.  Hopkins, 

118  U.S.  356,  373-374  (1885) 

Almost  thirty  years  later,  an  Arizona  statute  bla- 
tantly discriminated  against  foreigners  in  their 
choice  of  employment  and  once  again  the  Supreme 
Court  stood  firm.  The  law  called  for  80  percent  of 
all  workers  in  any  company,  corporation,  or  busi- 
ness to  be  either  qualified  electors  or  native  born 
citizens.  As  a  result  of  this  act,  Mike  Raich,  a  citi- 
zen of  Austria  employed  as  a  cook  in  a  Bisbee  res- 
tuarant,  lost  his  job  because  70  percent  of  the  em- 
ployees there  were  foreigners.  He  sued  his 
employer,  William  Truax,  for  reinstatement  and  the 
case  went  up  to  the  Supreme  Court.  Justice 


Charles  Evans  Hughes,  for  the  majority,  declared 
that  no  state  might  "deny  its  lawful  inhabitants,  be- 
cause of  their  race  or  nationality,  the  ordinary 
means  of  earning  a  livelihood/'  He  then  pointed 
out: 

Hie  authority  to  control  immigration — to 
admit  or  exclude  aliens — is  rested  solely 
in  the  federal  government.  .  .  .  The  asser- 
tion of  an  authority  to  deny  to  aliens  the 
opportunity  of  earning  a  livelihood  when 
lawfully  admitted  to  the  state  would  be 
tantamount  to  the  assertion  of  the  right  to 
deny  them  entrance  and  abode,  for  in  or- 
dinary cases  they  cannot  live  where  they 
cannot  work.  And  if  such  a  policy  were 
permissible,  the  practical  result  would  be 
that  those  lawfully  admitted  to  the  coun- 
try under  the  authority  of  the  acts  of  Con- 
gress, instead  of  enjoying  in  a  substantial 
sense  and  in  their  full  scope  the  privileges 
conferred  by  the  admission,  would  be  seg- 
regated in  such  of  the  states  as  chose  to 
offer  hospitality. 

Truax  v,  Reich, 

239  U.S.  33,  42  (1915) 

But  the  reasoning  that  guided  the  Court  in  Yick 
Wo  and  Truax  flickered  on  an  otherwise  bleak 
landscape.  In  the  early  twentieth  century  the  Court 
recognized  that  some  special  publ.^  :  '-rest  might 
exist  to  modify  this  broad  policy  &  jloyment. 
Thus  in  Atkins  v.  Kansas  (1903),  de^  jOd  a  decade 
before  Truax,  and  Heim  v.  McCall  (1915),  decided 
a  year  after  the  Ari&osia  case,  the  Justices  allowed 
that  states  might  give  preference  to  citizens  for 
employment  in  public  works. 

Then,  in  the  rabidly  anti-alien  decade  of  the 
1920s,  the  justices  sanctioned  a  Cincinnati  ordi- 
nance barring  non-citizens  from  operating  pool 
rooms  and  billiard  parlors.  In  presenting  the  city's 
case,  the  Cincinnati  attorney's  description  of  these 
places  of  recreation  was  so  vile  that  one  wonders 
why  the  city  government  did  not  outlaw  them  alto- 
gether. The  majority  opinion  summarized  his  argu- 
ment: 

Billiard  and  pool  rooms  in  the  City  of 
Cincinnati  are  meeting  places  of  idle  and 
vicious  persons;  .  .  .  they  are  frequented 
by  lawbreakers  and  other  undesirable  per- 
sons, and  contribute  to  juvenile  delin- 
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quency; .  .  .  numerous  envies  and  of- 
fenses have  been  committed  in  them  and 
consequently  they  require  stHct  police 
surveillance; .  .  .  non-citizens  as  a  class 
are  less  familiar  with  the  laws  and  cus- 
toms of  this  country  than  native  bom  and 
naturalized  citizens; .  .  .  the  maintenance 
of  billiard  and  pool  rooms  by  them  is  a 
menance  to  society  and  to  the  public  wel- 
fare, and  that  the  ordinance  is  a  police 
regulation  passed  in  the  interest  of  and 
for  the  benefit  vf  the  public. 

t:\srke  v.  Deckenbach, 
274  U.S.  392,  394  (1927) 

The  Court  majority,  while  acknowledging  the  Four- 
teenth Amendment's  prohibition  against  "irrational 
discrimination  against  aliens/'  nonetheless  contin- 
ued: 

It  does  not  follow  that  alien  race  and  alle- 
giance may  not  bear  in  some  instances 
such  a  relation  to  a  legitimate  object  of 
legislation  as  to  be  made  the  basis  of  a 
permanent  classification. 

Clarke  v.  Deckenbach, 
274  U.S.  392,  396  (1927) 

Since  the  justices  were  willing  to  approve  differ- 
ent treatment  for  citizens  and  aliens  based  on  clas- 
sifications affected  with  a  public  interest,  and 
since  they  acknowledged  that  local  authorities 
knew  more  about  conditions  in  their  own  commu- 
nities than  did  the  justices  in  Washington,  the  Su- 
preme Court  upheld  the  Cincinnati  pool  room  ordi- 
nance. Reasoning  of  this  kind  also  allowed  states 
to  deny  aliens  hunting  and  fishing  licenses  as  well 
as  practicing  in  professions  such  as  law  and  medi- 
cine. 

But  twenty-one  years  after  Clarke,  in  the  more 
liberal  post- World  War  II  atmosphere  toward  immi- 
grants and  minorities,  the  Court  ostensibly  put  an 
end  to  several  blatantly  prejudicial  state  statutes. 
One  case  concerned  the  issuance  of  fishing  li- 
censes to  "aliens  ineligible  for  citizenship."  Prior 
to  1943,  California  granted  fishing  licenses  to  any 
qualified  person;  after  the  Japanese  Americans  had 
been  relocated  inland  during  World  War  II,  the  Cal- 
ifornia Fish  and  Game  Commission  adopted  a  pro- 
viso prohibiting  the  issuance  of  licenses  to  "alien 
Japanese  "  Two  years  later,  in  1945,  the  stipulation 
was  changed  to  "persons  ineligible  for  citizenship'* 


although  people  of  Japanese  ancestry  w^re  obvi- 
ously the  target.  When  the  case  reached  the  Su- 
preme Court,  the  state  argued  that  the  prohibition 
was  basically  a  fish  conservation  measure;  Justices 
Frank  Murphy  and  Wiley  Rutledge  demolished  that 
argument  with  the  observation  that  the  amend- 
ment in  question  came  out  of  a  legislative  commit- 
tee concerned  with  Japanese  resettlement  prob- 
lems, not  one  interested  in  fish.  But  Justice  Black, 
for  the  Court,  succinctly  argued: 

It  does  not  follow,  as  California  seems  to 
argue,  that  because  the  United  States  reg- 
ulates immigration  and  naturalization 
in  part  on  the  basis  of  race  and  color  clas- 
sifications, a  state  can  adopt  one  or  more 
of  the  same  classifications  to  prevent  law- 
fully admitted  aliens  within  its  borders 
from  earning  a  living  in  the  same  way 
that  other  state  inhabitants  earn  their  liv- 
ing. 

Takahashiv.  Fish  and  Game  Commission, 
334  U.S.  410,  418-419  (1948) 

That  decision  defeated  the  last  attempt  of  any 
state  to  bar  Asians  from  lawfully  engaging  in  voca- 
tions for  which  they  possessed  the  necessary  skills 
and  qualifications. 

The  only  area  in  which  the  Supreme  Court  had 
consistently  upheld  state  discrimination  against  im- 
migrants regarded  restrictions  against  foreigners 
owning  land.  As  early  as  1879,  the  Supreme  Court 
acknowledged  that  "by  common  law,  an  alien  can- 
not acquire  real  property"  (Phillips  v.  Moore),  and 
this  dictum  was  repeated  several  times  thereafter. 
In  1913  California,  in  one  of  its  periodic  crests  of 
anti-Asian  feelings,  passed  a  law  forbidding  "aliens 
ineligible  for  citizenship*'  (i.e.  Asians)  from  acquir- 
ing agricultural  lands.  Many  Japanese  immigrants 
evaded  this  law  by  buying  property  for  their  Amer- 
ican-born children  and  either  acting  as  custodians 
themselves  or  hiring  non-Asian  Americans  to  man- 
age their  children's  holdings. 

Fred  Oyama  was  born  in  California  in  1928.  His 
father  started  buying  land  for  him  in  the  1930s  and 
during  the  child's  minority  the  elder  Oyama  served 
as  guardian.  In  1942  the  federal  government  evacu- 
ated all  Japanese  persons  and  Americans  of  Japa- 
nese descent  on  the  West  Coast  and  shipped  them 
to  inland  relocation  centers.  While  the  Oyamas 
were  in  one  of  these  centers,  the  state  of  Califor- 
nia filed  a  petition  with  the  courts  claiming  that 
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the  elder  Oyama  had  deliberately  tried  to  evade 
the  state's  Alien  Land  Laws  by  purchasing  agricul- 
tural grounds  in  his  sons  name.  The  California 
courts  agreed  am?  allowed  the  state  to  confiscate 
Fred  Oyama's  property.  After  the  Japanese  intern- 
ment ended,  Oyama  sued  to  regain  his  son's  prop- 
erty and  the  case  reached  the  Supreme  Court. 
Chief  Justice  Fred  Vinson  delivered  the  Court's 
verdict: 

///  our  riew  of  the  ca.se,  the  State  has  (Its- 
criminated  against  Fred  Oyama;  the  dis- 
crimination is  based  solely  on  his  par- 
ents' country  of  origin;  and  there  is 
absent  the  compelling  justification  which 
would  be  needed  to  sustain  discrimina- 
tion of  that  nature. 

He  then  went  on: 

Fred  Oyama.  .  .faced  at  the  outset  the  ne- 
cessity of  oretvoming  a  statutory  pre- 
sumption that  conveyances  financed  by 
his  father  and  recorded  in  Fred's  name 
were  not  gifts  at  all .  .  .  Fred  was  assumed 
to  hold  title  for  the  benefit  of  his  parent. 

Oyama  v.  California, 

332  U.S.  633,  640,  641  (1948) 

Although  the  mgyority  of  the  court  was  not  quite 
willing  to  overturn  the  legality  of  California's  Land 
Law  (which  Congress  made  unnecessary  in  1952 
when  it  granted  people  of  Japanese  ancestry  the 
right  to  become  citizens),  Justices  Murphy  and 
Rutledge  called  the  statute  "nothing  more  than  an 
outright  racial  discrimination." 

Congress  and  the  Rights  of  Aliens  in  the  Post- 
War  Era 

The  Oyama  case  showed  how  far  both  the  jus- 
tices and  society  had  come  since  the  1920s  when 
both  the  Court  and  Americans  in  general  were  ea- 
ger to  justify  circumscribing  the  rights  of  aliens.  To 
a  certain  extent,  the  changed  atmosphere  reflected 
the  liberal  views  of  Justices  Hugo  Black,  William 
0.  Douglas,  Frank  Murphy,  and  Wiley  Rutledge, 
whom  President  Franklin  D.  Roosevelt  had  ap- 
pointed to  the  bench.  But  Roosevelt's  successor, 
Harry  S.  Truman,  also  cared  about  the  welfare  of 
immigrants  and  aliens — even  if  his  own  Court  ap- 
pointees-did not  always  seem  equally  concerned — 


and  the  temper  of  the  United  States  was  undergo- 
ing change.  The  wartime  experiences  of  many 
young  adults  contributed  to  the  new  climate  of 
opinion.  The  managing  editor  of  Yank,  a  World 
War  II  army  publication,  wrote  in  1945  that  many 
of  the  soldiers  that  he  had  known,  especially  those 
who  had  served  overseas,  were  conscious  of  the 
fact  that  changes  had  to  take  place  in  this  country, 
especially  "the  need  for  wiping  out  racial  and  reli- 
gious discrimination."  Against  the  rigidity  of  the  re- 
strictive immigration  legislation  of  the  1920s,  one 
can  contrast  the  War  Brides  Act  of  1946  and  the 
broader  Displaced  Persons  Acts  of  1948  and  1950 
which  brought  more  than  400,000  foreigners  to  this 
country  before  Truman's  tenure  in  the  White 
House  ended  in  1953.  The  Truman  era  also  saw  the 
Court  void  restrictive  housing  covenants  (Shelly  v. 
Kraemer  (1948)),  and  whittle  away  at  separate-but- 
equal  educational  facilities  (McLanrin  v.  Oklaho- 
ma State  Regents  (1950),  and  Sweat  v.  Painter 
(1950)). 

Yet,  despite  the  greater  concern  for  minorities 
and  immigrants,  a  wave  of  paranoia  enveloped  the 
country  as  the  "Red  Scare"— fear  of  Communist 
subversion  and  encroachment — dominated  the  po- 
litical atmosphere.  And  in  this  context,  the  Court 
was  once  again  called  upon  to  abjudicate  Con- 
gress' right  to  banish  aliens  from  our  midst  with 
what  possibly  might  have  been  insufficient  justifi- 
cation. Between  1950  and  1952,  three  cases  came 
before  the  Supreme  Court  in  which  aliens  who 
married  United  States  citizens  or  lived  and  sired 
families  in  the  United  States  were  prohibited  entry 
or  re-entry  into  this  country  on  the  basis  of  secret- 
ly-obtained evidence  that  their  presence  might  be 
detrimental  to  the  nation's  welfare.  From  the  infor- 
mation that  became  public,  it  appears  that  the  fear 
of  communism  and  its  potential  influence  in  this 
country  proved  decisive.  A  mEyority  of  the  justices, 
although  only  a  bare  meyority,  maintained  that  "it 
is  not  within  the  province  of  any  court,  unless  ex- 
pressly authorized  by  law,  to  review  the  determina- 
tion of  the  political  branch  of  the  Government  to 
exclude  a  given  alien."  (Knauff  v.  Shaughnessy 
(1950)).  All  three  aliens  lost  their  cases. 

Public  fear  of  communism  subsided  during  the 
next  decade  but  not  before  Congress  passed  the 
McCarran-Walter  Immigration  Act  in  1952.  Al- 
though the  bill  continued  most  of  the  m^jor  re- 
strictions of  its  1924  predecessor,  it  did  break  new 
ground  by  giving  all  nations  of  the  world  minimum 
immigration  quotas  of  100  persons  per  year,  by 
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ending  the  ban  against  Asians  becoming  immi- 
grants and  citizens,  and  by  permitting  aliens  al- 
ready in  the  country,  particularly  the  Japanese,  the 
opportunity  of  applying  for  citizenship  according 
to  established  procedures. 

During  the  next  decade,  under  the  presidency  of 
Lyndon  B.  Johnson,  Americans  witnessed  the  pas- 
sage in  1965  of  the  most  liberal  immigration  bill  of 
the  twentieth  century.  All  national  quotas  were  re- 
placed with  provisions  emphasizing  family  unifica- 
tion and  job  needs  in  the  United  States;  limits  of 
20,000  emigrants  per  year  from  any  one  country 
were  instituted.  The  altered  stipulations  ;.aved  the 
way  for  more  Asians  and  Southern  and  Eastern 
Europeans  to  enter  the  United  States. 

This  new  spirit  of  tolerance  and  welcome  per- 
vaded the  American  scene  and  once  again  the  Su- 
preme Court  seemed  to  respond  to  the  political  at- 
mosphere. Thus  when  Arizona  and  Pennsylvania 
tried  to  discriminate  against  aliens    1  'he  distribu- 
tion of  welfare  benefits,  the  Court      jck  those 
laws  from  the  books.  Justice  Harry  black mun,  for 
the  majority,  reemphasized  that  all  persons  were 
entitled  to  equal  protection  of  the  laws  under  the 
Fourteenth  Amendment.  He  noted: 

Classifications  based  on  alienage^  like 
those  based  on  nationality  or  race,  are  in- 
herently suspect  and  subject  to  close  judi- 
cial scrutiny.  Aliens  as  a  class  are  a 
prime  example  of  a  "discrete  and  insular" 
minority .  .  .  for  whom  much  heightened 
judicial  solitude  is  appropriate. 

Graham  v.  Richardson, 
403  U.S.  365,  371  (1971) 

Two  years  later,  continuing  the  emphasis  of  Gra- 
ham, the  Court  refused  to  approve  a  New  York 
state  law  which  required  all  civil  service  positions 
to  be  filled  by  citizens  (Sugarman  v.  Don  gal  I 
(1973))  and  threw  out  a  Connecticut  statute  which 
barred  aliens  from  practicing  law  (In  Re  Griffiths 
(1973)). 

In  the  1970s,  however,  the  liberality  of  the  1960s 
began  to  be  overtaken  by  more  conservative  senti- 
ments as  demonstrated  by  Richard  Nixon's  elec- 
tion to  the  Presidency  in  1968  and  his  four  subse- 
quent appointments  to  the  Court  (Warren  Burger, 
C.  J.,  Harry  Blackmun,  Lewis  Powell,  and  William 
Rehnquist).  Thus,  looking  at  the  Supreme  Court's 
decisions  of  the  1970s  is  like  watching  a  tennis 
game.  Sometimes  the  justices  were  at  one  end  of 


the  spectrum,  displaying  the  liberal  spirit  of  the 
1960s  (as  in  cases  like  Graham  v.  Richardson  and 
Sugarman  v.  Dugall  above),  while  at  other  times 
the  Supreme  Court  seemed  almost  like  a  throw- 
back to  the  conservative  Taft  Court  of  the  1920s. 

Both  liberal  and  conservative  justices,  of  course, 
still  allowed  Congress  and  the  exective  absolute 
authority  to  determine  who  might  legally  enter  the 
United  States  and  what  benefits  they  were  entitled 
to.  Thus  a  more  conservative  majority  upheld  the 
State  Department's  right  to  ban  foreign  visitors  for 
ideological  reasons,  sustained  Congress'  decision 
to  deny  federal  civil  service  jobs  and  coverage  un- 
der federal  Medicare  programs  to  aliens,  and  re- 
fused to  disallow  a  congressional  policy  which  per- 
mitted illegitimate  children  of  female,  but  not  male, 
citizens  entry  into  this  country.  In  supporting  this 
type  of  sexist  discrimination,  in  Fiallo  v.  Bell 
(1977),  Justice  Powell  relied  on  previous  Supreme 
Court  decisions  which  "repeatedly  emphasized  that 
'over  no  conceivable  subject  is  the  legislative  pow- 
er of  Congress  more  complete  than  it  is  over'  the 
admission  of  aliens." 

On  the  state  level,  moreover,  the  Court  decisions 
also  began  to  reflect  the  temper  of  Nixon's  appoin- 
tees. States  were  told  how  separate  laws  regarding 
citizens  and  aliens  might  be  sanctioned:  "The  State 
need  only  justify  its  classifications  by  a  showing  of 
some  rational  relationship  between  the  interest 
sought  to  be  protected  and  the  limiting  classifica- 
tion." Thus  a  New  York  law  requiring  state  troop- 
ers to  be  citizens  (Foley  v.  Connellie  (1978))  was 
approved  as  well  as  a  California  statute  requiring 
the  same  of  "peace  officers"  (Cabal  v.  Chavez-Sa- 
lido  (1982)).  Chief  Justice  Warren  Burger  ex- 
plained the  rationale  for  the  majority's  position  in 
these  words: 

Hie  essence  of  our  holdings  to  date  is  that 
although  we  extend  to  aliens  the  right  to 
education  and  public  -welfare,  along  with 
the  ability  to  earn  a  livelihood  and  engage 
in  licensed  professions,  the  right  to  gov- 
ern is  reserved  to  citizens, 

Foley  v.  Conneiie, 

435  U.S.  291,  297  (1978) 

The  nature  of  the  most  recent  decisions  in  re- 
gard to  aliens  suggests  that  the  Court  will  still 
sanction  just  about  anything  Congress  and  the  ex- 
ecutive choose  to  do  with  them.  A  double  standard 
has  been  set,  however,  about  how  the  states  may 


4m 


this  Constitution 


act.  One  the  one  hand,  they  are  supposed  to  grant 
equal  protection  to  non-citizens;  but,  if  they  can 
show  a  legitimate  public  interest  for  classifying 
aliens  on  a  different  basis,  the  Court  will  entertain 
these  categories  on  a  case-by-case  basis.  In  Plyler 
v.  Doe  (1982),  concerning  a  state's  paying  to  edu- 
cate children  of  undocumented  aliens,  Justice  Wil- 
liam J.  Brennan  reiterated  for  a  narrow  5-4  major- 
ity the  necessity  of  granting  minors  equal 
protection  of  the  laws.  But  a  powerful  minority 
composed  of  Justices  Burger,  William  Rehnquist, 
Byron  White,  and  Sandra  Day  O'Conner  dissented. 
Plyler  presented  several  complex  issues  which  lim- 
itations of  space  prevent  us  from  dealing  with 
here,  but  it  is  important  to  note  that  any  future 
change  in  the  Court's  personnel  might  be  sufficient 
to  erode  some  established  positions  concerning 
the  rights  of  aliens,  tilting  the  Court  in  a  different 
direction. 

The  Supreme  Court  has  frequently  been  criti- 
cized for  subjecting  the  rights  of  citizens  to  the 
prevailing  political  temper  of  the  government  and 
the  predilections  of  the  sitting  justices.  This  criti- 
cism is  even  more  true  of  Supreme  Court  decisions 
regarding  the  rights  of  aliens  at  the  hands  of  the 


states.  The  equal  protection  clauses  of  the  Fifth 
and  Fourteenth  Amendments  do  not  apply  to 
aliens  except  in  those  specific  areas  where  Con- 
gress and/or  the  Supreme  Court  have  specified 
that  they  do.  And,  as  Peter  Schuck  wrote  in  a  1984 
Columbia  Law  Review  article,  in  the  field  of  immi- 
gration law,  "government  authority  is  at  the  zenith, 
and  individual  entitlement  is  at  the  nadir." 
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For  the  Classroom 


THE  TREA1Y  OF  PARIS,  1783 


^he  following  curriculum  materials  pertain  to  the  Treaty  of  Paris, 
I  which  ended  the  American  War  of  Independence;  the  Treaty  is 
printed  on  the  inside  covers  of  this  Constitution.  These  materials  are 
excerpted  from  The  Treaty  of  Paris:  The  Work  of  Peace  Teachers' 
Guide,  published  by  the  Office  of  Elementary  and  Secondary  Educa- 
tion of  the  Smithsonian  Institution  to  accompany  the  Smithsonian 
film,  The  Work  of  Peace:  The  Treaty  of  Paris,  1783.  The  Teachers' 
Guide  was  prepared  by  Helen  H  Carey  and  Judith  E>  Greenberg.  Both 
the  Guide  and  the  film  were  created  with  the  support  of  the  National 
Committee  for  the  Bicentennial  of  the  Treaty  of  Paris.  Tlte  Guide  and 
film  are  available  for  classroom  use;  for  further  information,  contact: 
Office  of  Telecommunications,  Natural  History  Building,  room  C22B, 
Smithsonian  Institution,  Washington,  D.C  20560;  telephone:  (202) 
357-2984. 


Teachers'  Notes:  Background  to  the  Treaty  of  Paris 

When  Congress  in  1782  named  John  Adams,  Benjamin  Franklin,  John  Jay,  Thomas  Jefferson  (who  did  not  serve  abroad),  and 
Henry  Laurens  to  negotiate  the  peace  with  Great  Britain  at  the  end  of  America's  War  for  Independence,  no  one  expected 
the  improbable  diplomatic  victory  they  were  able  to  achieve.  America's  first  diplomats  were  arrayed  against  the  formidable 
might  and  entangling  alliances  of  three  strong  nations — Great  Britain,  France,  and  Spain.  In  addition,  they  had  the  task  of  nurtur- 
ing the  Franco-American  alliance  while  simultaneously  holding  fast  to  the  interests  of  their  own  new  nation.  The  situation  they 
were  facing  was  formidable.  It  would  call  for  their  best  efforts  as  they  worked  their  way  through  the  complexities  of  European 
alliances  and  animosities. 

To  understand  the  negotiations,  we  have  to  examine  the  background  of  interrelationships  among  the  European  powers  and 
America. 

France,  jealous  of  England's  power,  looked  to  an  alliance  with  America  as  an  effective  way  of  seeking  revenge  on  Great  Brit- 
ain for  the  loss  of  French  territory  in  America  at  the  close  of  the  Seven  Years'  War  (1756-1763).  Such  an  alliance  would  also  de- 
velop a  market  for  French  goods.  Spain  was  an  ally  of  France  by  the  Family  Compact  of  1761  (members  of  the  Bourbon  family 
ruled  both  countries),  and  France  hoped  to  persuade  Spain  to  enter  the  war  on  her  side  against  England. 

Gibraltar,  the  strategic  fortress  at  the  entrance  to  the  Mediterranean,  had  belonged  to  Spain  but  had  been  taken  by  England  in 
1704  and  Spain  wanted  it  back.  Spain  needed  the  help  of  France  in  regaining  Gibraltar  but  didn't  want  to  send  its  large  fleet 
across  the  Atlantic  to  help  the  French  and  Americans.  Thus,  Spain  was  left  vulnerable  to  the  British  navy.  Eventually,  France  got 
tired  of  Spain's  dallying  and  went  ahead  on  her  own,  declaring  war  on  Great  Britain  and  recognizing  America.  Spain  hoped  that 
both  France  and  England  would  suffer  such  great  losses  in  the  conflict  that  when  peace  arrived,  a  strong  Spain  would  be  able  to 
retain  control  of  the  Mississippi  River  and  its  Florida  areas,  and  would  recover  Gibraltar.  In  1779,  anxious  to  push  her  ambitions 
more  actively,  Spain  declared  war  on  Britain. 

During  this  same  period  of  time,  England,  drained  by  constant  fighting  in  America  and  Europe,  was  anxious  to  settle  with  its 
former  colonies.  However,  England  wanted  to  keep  America  and  Canada  part  of  the  Empire,  if  possible.  It  also  refused  to  return 
Gibraltar  to  Spain.  (To  this  day,  Britain  still  holds  Gibraltar.)  The  English  people  wanted  peace,  and  in  1782  the  British  negotia- 
tor Richard  Oswald  sat  down  with  Benjamin  Franklin  to  informal  discussions  about  ending  the  war. 

The  Continental  Congress  insisted  that  our  peace  negotiators  confer  with  France  and,  to  a  lesser  extent,  Spain.  As  the  work  of 
peace  progressed,  the  Americans  realized  that  France  and  Spain  wanted  to  keep  the  thirteen  states  bottled  up  along  the  Atlantic 
seaboard.  Neither  country  wanted  the  new  America  to  become  a  strong  nation.  To  further  complicate  matters,  England's  King 
George  III  refused  to  admit  that  the  colonies  were  a  lost  cause,  even  though  the  English  people  were  pressing  for  peace.  The 
American  diplomats,  sensing  that  England  was  ready  for  peace,  entered  into  secret  negotiations  with  England  without  the 
knowledge  of  the  Continental  Congress  or  France.  They  were  willing  to  risk  repercussions  from  both  because  the  opportunity 
was  at  hand.  The  result  was  a  preliminary  peace  treaty  with  England  that  recognized  America's  independence,  doubled  the  size 
of  the  new  American  nation,  and  secured  America's  fishing  rights  off  the  coast  of  Newfoundland.  The  provisions  of  this  prelimi- 
nary treaty  remained  largely  intact  in  the  final  Definitive  Treaty,  signed  September  3,  1783,  in  Paris,  and  ratified  by  the  United 
States  in  Annapolis,  Maryland,  on  January  14, 1784. 

America's  first  peacemakers,  inexperienced  as  they  were,  demonstrated  to  the  world  that  they  were  capable  of  dealing  suc- 
cessfully with  other  nations  in  the  realm  of  diplomacy. 
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Ratification  of  the  Treaty  of  Paris,  1783 


On  November  22,  1783,  the  treaty  arrived  in  Philadelphia  and  was  given  to  Thomas  Mifflin,  the  president  of  the  Continental 
Congress.  As  the  treaty  needed  to  be  approved  within  six  months,  he  immediately  called  the  delegates  of  the  thirteen  states  to  a 
meeting  in  Annapolis.  Under  the  Articles  of  Confederation,  Congress  ratified  treaties.  Each  state  sent  delegates  to  the  Congress, 
and  these  men  had  their  own  questions  and  doubts  about  the  peace  and  what  it  might  mean  to  America's  formal  alliance  with 
France.  The  peace  commissioners  had  overstepped  their  orders,  and  some  Americans,  particularly  John  Mercer,  actually  spoke 
of  censuring  the  peacemakers.  Others,  including  congressmen  in  Philadelphia,  had  little  faith  in  France  as  an  ally.  By  mid-De- 
cember, only  seven  of  the  necessary  nine  states*  representatives  were  present.  The  delegates  were  concerned  enough  to  consid- 
er bringing  a  delegate  from  his  sickbed  to  the  floor  to  vote!  Fortunately,  both  he  and  the  Connecticut  delegates  arrived  and  the 
treaty  was  unanimously  approved  on  January  14,  1784. 

Three  separate  copies  of  the  treaty  were  prepared  to  make  sure  that  at  least  one  reached  Europe  safely.  Actually,  only  two  ar- 
rived and  they  were  several  weeks  late.  England  decided  not  to  object  to  the  late  arrival,  and  on  May  12,  1784,  ratifications  were 
exchanged  in  Paris  by  Franklin  and  Jay  for  the  United  States  and  by  David  Hartley  for  England. 


Provisions  of  the  Treaty  of 
Paris,  1783 

1.  England  recognized  the  United  States  as  a  free  and  in- 
dependent nation. 

2.  The  U.S.  boundaries  became:  north  to  roughly  the 
present  boundary  line  between  Canada  and  the  Unit- 
ed States;  west  to  the  Mississippi  River;  south  to  the 
border  between  Spanish  East  and  West  Florida. 

3.  The  United  States  was  granted  certain  rights  to  fish 
off  the  coasts  of  English-controlled  Newfoundland 
and  unsettled  portions  of  Nova  Scotia,  the  Magdalen 
Islands,  and  Labrador. 

4.  The  British  and  Americans  were  to  place  no  legal  im- 
pediments in  the  way  of  the  collection  of  prerevolu- 
tionary  debts. 

5.  The  U.S.  Congress  was  to  recommend  that  Loyalist 
properties  be  returned. 

6.  All  fighting  should  cease  and  English  troops  leave  the 
United  States  without  taking  slaves  with  them. 

What  is  Diplomacy? 


year  and  a  half,  after  Congress  ratified  the  Treaty  of 
"aris,  Benjamin  Franklin  wrote  to  David  Hartley,  say- 


ing, "We  have  long  been  fellow  labourers  in  the  best  of 
all  works,  the  work  of  peace."  Nothing  has  changed  fun- 
damentally since  the  days  of  Franklin's  and  Hartley's  la- 
bors. Maintaining  peaceful  relations  with  other  nations 
remains  a  goal  of  diplomacy.  It  is  also  through  the  skill 
and  labor  of  the  diplomat  that  nations  are  able  to  do 
steady  business  with  each  other.  A  diplomat  is  a  repre- 
sentative of  a  nation  in  these  transactions. 

America's  first  experience  with  the  process  of  diplo- 
macy relied  mainly  on  the  skills  of  three  representatives. 
Today,  America  maintains  relations  with  more  than  140 
nations  and  requires  the  labor  of  more  than  9,000  men 
and  women  in  implementing  its  foreign  policy. 

Central  to  the  whole  diplomatic  process  in  the  United 
States  is  the  idea  that  diplomats  represent  the  country 
and  protect  its  national  interests  in  dealings  with  foreign 
countries.  This  is  accomplished  largely  through  negotia- 
tion with  the  representatives  of  other  nations  in  an  ef- 
fort to  obtain  infoiimtion,  digest  it,  analyze  it,  and  final- 
ly report  it  back  to  the  United  States.  Receiving 
instructions  and  reporting  information  constitute  the 
third  step  in  this  process.  The  final  step  is  the  develop- 
ment of  a  document,  which  all  sides  can  sign.  (The  doc- 
ument may  be  a  treaty,  but  today  it  is  more  often  an  ex- 
ecutive agreement,  accord,  or  protocol.)  Accomplishing 
these  steps  can  be  a  slow  and  tedious  process  that  often 
takes  years  to  complete. 
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Student  Negotiating  Exercise 


A  treaty  is  a  formal  agreement  between  two  or  more  coun- 
tries. Most  treaties  do  not  end  wars;  many  settle  boundary  dis- 
putes, set  up  international  organizations,  settle  commercial 
disputes,  or  deal  with  extradition  and  civil  justice.  These  is- 
sues may  also  become  clauses  in  a  general  political  treaty. 
Most  treaties  are  political  in  that  they  deal  with  alliances  and 
settle  disputes  a^ong  nations.  The  enforcement  of  a  treaty  de- 
pends partly  on  international  public  opinion  and  goodwill,  A 
treaty  may  be  terminated  upon  the  agreement  of  all  parties  or 
may  become  void  if  the  physical  conditions  become  impossi- 
ble to  fulfill. 

Goal 

Your  students  may  find  it  difficult  to  understand  the  complex 
nature  of  treaty  development  as  the  finished  product  is  usually 
the  only  part  that  is  studied  in  a  classroom.  To  help  them  par- 
ticipate in  the  difficult  process  of  choosing  words  that  spell 
out  the  exact  meaning  of  the  terms  of  a  treaty,  you  might  use 
the  following  activity. 

Procedure 

Divide  the  class  into  groups  of  two,  with  one  person  repre- 
senting a  parent  and  one  a  teenager.  Each  pair  must  draw  up 


an  agreement  or  treaty  that  deals,  for  example,  with  the  teen- 
ager's use  of  the  family  car.  If  students  need  help  getting  start- 
ed, suggest  that  each  side  make  a  list  of  demands  before  at- 
tempting to  negotiate  the  exact  wording  of  the  terms.  After  the 
issues  have  been  identified,  let  each  team  of  two  try  to  word 
the  terms  of  an  agreement  that  will  make  clear  what  is  accept- 
able to  both  parties. 

Other  issues  that  could  be  used  in  this  writing  activity  are: 
drinking  and  driving  agreements,  curfews,  money  management, 
family  chores,  or  television  use.  As  you  work  out  the  exercise, 
keep  in  mind  that  the  purpose  of  the  activity  is  to  give  your 
students  practice  in  writing  with  clarity  and  precision.  Many 
skills   .  ?  necessary  for  successful  diplomacy,  and  clear  writ- 
ing is  l  rtainly  one  of  them;  it  can  be  practiced  now  while 
they  art  sooL 

For  Folio.. 

Ask  students  «vr«ch  factors  hindered  negotiations  and  which 
facilitated  them.  Such  a  discussion  will  help  students  see  that 
it  is  not  simply  the  position  of  each  side  that  matters.  The  per- 
sonalities of  the  negotiators  and  the  willingness  (or  lack  of  it) 
to  compromise  are  also  critical. 


Activities  Using  Selected  Treaties  in  American  History 


The  following  chart  contains  a  sample  of  treaties  in  which  the 
United  States  has  participated.  Some  have  taken  as  long  as 
eight  years  to  negotiate  and  write.  The  teacher  can  use  this  in- 
formation to  flesh  out  a  unit  on  diplomacy  or  choose  one  trea- 
ty from  the  list  to  introduce  the  topic  of  diplomacy  within  the 
framework  of  the  historical  era  currently  under  study  in  class. 
Here  are  some  other  suggestions  for  further  use  of  the  treaty 
chart: 

L  Ask  students  to  prepare  maps  that  show  U,S.  growth  in 
terms  of  land  acquired  by  treaties. 

2.  Ask  individual  students  or  groups  to  investigate  the  provi- 
sions of  any  current  treaties  not  included  on  the  chart. 

3.  Ask  students  to  prepare  a  report  on  one  member  of  a  peace 
delegation  in  history.  Summarize  this  diplomat's  essential 
impact  on  the  results, 

4.  Ask  students  to  provide  the  information  for  an  additional 
column  on  the  chart.  Among  the  subjects  that  may  be  inves- 
tigated are  the  causes  for  each  treaty,  or  the  conflict  that 
each  treaty  resolved. 

5.  Have  students  refer  to  microfilms  of  newspapers  printed  at 


the  time  a  treaty  was  signed  or  ratified.  These  primary 
source  documents  can  provide  depth  to  the  content  or  illus- 
trate the  public  opinion  at  the  time. 

6.  Review  constitutional  powers  granted  to  the  executive 
branch  using  the  Constitution  els  the  primary  source.  Ask 
students:  What  is  the  president's  role  in  treaty  making? 

7.  Have  students  investigate  the  purpose  and  evolution  of  the 
Department  of  State. 

8.  Ask  students  to  compare  one  of  the  treaties  to  the  Treaty  of 
Paris,  The  following  procedure  may  be  used  to  help  their 
research: 

•  Ask  what  goals  the  negotiators  were  trying  to  achieve  in 
the  making  of  this  treaty. 

•  Have  one  student  prepare  a  report  on  one  of  the  Paris 
negotiators,  and  another  on  a  member  of  another  peace 
delegation.  Then  have  students  discuss  which  negotiator 
was  more  effective,  and  why. 

•  Have  students  compare  public  acceptance  of  the  Treaty 
of  Paris  with  public  acceptance  of  another  treaty,  for  ex- 
ample, the  Jay  Treaty,  which  got  very  negative  reviews 
and  to  which  citizens  responded  by  hanging  Jay  in  effigy. 
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Chart  of  Selected  American  Treaties 


Treaty  and  Date 

Participants 

Provisions 

|ay  Treaty 
* 1794 -95 

Britain  and  United  States 

1.  Britain  withdrew  troops  from  northwest  United  States, 

2.  Arbitration  commission  settled  debts  between  the  two 
countries. 

Pinckney  Treaty 
1795 

Spain  and  United  States 

1.  Established  Mississippi  River  as  west  boundary  and  31st 
parallel  as  south  boundary. 

2.  Guaranteed  the  United  States  free  navigation  of  the  Mississippi 
River  and  right  of  deposit  at  New  Orleans. 

* rv#» 3iu  n r  f~\ d  Ant 
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1814 

Britain  and  United  States 

1.  Reestablished  prewar  boundaries  of  the  United  States. 

2.  Did  not  mention  British  impressment  of  U.S.  sailors. 

Adams-Onis  Treaty 
1819 

Spain  and  United  States 

1.  Florida  ceded  to  the  United  States. 

2.  The  United  States  gave  up  claims  to  Texas. 

3.  Spain  accepted  42d  parallel  as  boundary  between  Mexico  and 
Oregon  country. 

Treaty  of  Guadalupe 

Hidalgo 

1848 

Mexico  and  United  States 

1.  Rio  Grande  River  made  southern  border  of  Texas. 

2.  Mexico  gave  up  California  and  New  Mexico  (Mexican  cession). 

3.  The  United  States  paid  Mexico  and  assumed  claims  of  U.S. 
citizens  against  Mexico. 

Treaty  of  Paris 
1898 

Spain  and  United  States 

1.  Cuba  freed  of  Spanish  rule. 

2.  Puerto  Rico  and  Guam  ceded  to  the  United  States. 

3.  Philippine  Islands  sold  to  United  States  for  $20  million. 

Hay-Bunau-Varilla  Treaty 
1903 

Panama  and  United  States 

1.  American  control  "in  perpetuity"  of  canal. 

2.  American  intervention  in  canal  if  necessary. 

3.  America  pays  $10  million  and  rent  yearly. 

Treaty  of  Versailles 
1919 

France.  Britain.  Germany, 
and  United  States 

1.  Established  League  of  Nations. 

2.  Germany  surrendered:  Alsace-Lorraine  to  France,  Saar  Valley 
to  League  of  Nations  and  coal  from  Saar  to  France. 

Minor  border  regions  to  Denmark  and  Belgium. 

Land  to  the  new  nation  of  Poland. 

Danzif  to  League  of  Nations  for  Polish  use. 

3.  Navy  and  army  limited. 

4.  Reparations. 

Treaty  of  Peace  with  Japan 
1952 

Allies  (not  Russia) 

1.  Japan  lost  its  conquests. 

2.  Contribute  goods  and  services  to  countries  damaged  by  Japan 
in  the  war. 

3.  Japan  recognized  as  independent. 

North  Atlantic  Treaty 

Organization 

1949 

Britain,  France,  Belgium, 
Netherlands, 
Luxembourg,  Denmark, 
Iceland,  Italy,  Norway, 
United  States,  Portugal, 
Canada  (later  Greece, 
Turkey.  Federal  Republic 
of  Germany) 

1.  An  attack  on  one  is  an  attack  on  all. 

2.  Defend  each  other  with  force  if  needed. 

Southeast  Asia  Treaty 

Organization 

1954 

United  States,  Britain, 
France,  Australia.  New 
Zealand,  Thailand, 
Pakistan,  Philippines 
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constitutional  process. 

2.  Recognized  that  civil  wars  might  involve  foreign  aggression. 

3.  Aid  on  request  to  Cambodia,  Laos,  and  South  Vietnam. 

Austrian  State  Treaty 
1955 

United  States.  Britain, 
France,  Russia,  Austria 

1.  Austria  agreed  to  become  a  neutral  nation  and  thus  obtain  its 
freedom. 

Panama  Canal  Treaties 
(Carte r-Torrijos  Treaties) 
1977 

Panama  and  the  United 
States 

1.  Established  new  arrangements  for  operating  and  defending  the 
Panama  Canal. 

2.  Ensured  continuing  neutrality  and  accessibility  to  all  shipping. 

3.  The  United  States  continues  to  operate  the  canal  until 
December  3  L  1991). 

4.  Control  of  canal  operations  assumed  by  Panama  with  the 
United  States  sharing  permanent  responsibility  for  maintaining 
the  canal's  neutrality. 
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The  Pursuit  of  Happiness:  the  Private  Realm,  Commerce, 
and  the  Constitution 

Some  Remarks  Prepared  for  a  Project  "87  Conference  at  Mount  Vernon,  April  2,  1985 
by  JACK  P.  GREENE 


From  the  earliest  days  of  settlement  of  the  English- 
American  colonies,  the  pursuit  of  happiness  has  al- 
most certainly  been  the  primary  shaping  social  val- 
ue. No  imperative  has  been  so  important  in  determining 
the  character  of  American  society  or  in  forming  Ameri- 
can culture.  For  the  overwhelming  msg'ority  of  Ameri- 
cans, moreover,  the  pursuit  of  happiness  has  always  re- 
sided in  the  private  rather  than  the  public  realm.  Not- 
withstanding this  basic  fact  of  American  life,  historians, 
as  we  are  doing  here  today,  have  until  quite  recently 
concentrated  most  of  their  attention  upon  events  and 
developments  in  the  public  realm.  A  sweeping  revolu- 
tion in  historical  studies  over  the  past  twenty  years  has, 
however,  taken  historians  out  of  the  halls  of  government 
and  into  the  busy  and  variegated  scenes  of  private  activ- 
ity that  have  traditionally  composed  the  essence  of 
American  life. 

Private  Concerns 

One  of  the  most  important  things  this  scholarly  revo- 
lution is  uncovering,  is  the  basically  private  orientation 
of  American  society,  a  powerful  underlying  predisposi- 
tion among  the  free  populations  of  seventeenth-  and 
eighteenth-century  America  to  preoccupy  themselves 
with  the  pursuit  of  personal  and  family  independence 
and  the  social  improvements  that  would  guarantee  and 
enhance  their  individual  economic  achievements,  enrich 
their  lives,  and  give  them  a  sense  of  personal  self-worth. 
For  all  but  a  few  Americans,  the  pursuit  of  happiness 
did  not  involve  the  pursuit  of  public  office  or  even  the 
active  occupation  of  a  public  space.  There  was  simply 
too  much  private  space  for  most  people  to  be  much  in- 
terested in  having  a  public  space.  Although  the  intensity 
of  civic  responsibility  differed  from  place  to  place  and 
time  to  time  during  the  colonial  era,  the  primary  con- 
cerns of  most  independent  Americans  were  private  rath- 
er than  public.  Their  allegiances  were  to  themselves  and 
their  families  rather  than  to  the  larger  social  entities  to 
which  they  belonged.  To  quote  one  observer,  they  were 
mostly  "too  engaged  in  their  respective  occupations  for 
the  enticements"  of  public  life. 

They,  or  their  ancestors  in  any  case,  had  left  Britain 
or  Europe  not  only  to  escape  want  and  to  gain  indepen- 
dence but  also,  as  contemporaries  were  fond  of  pointing 
out,  to  get  away  from  excessive  public  intrusions  into 
their  private  lives,  intrusions  in  the  form  of  high  taxes, 
rapacious  civil  and  religious  establishments,  obligations 
to  military  or  naval  service,  and  war.  The  most  popular 
cultural  image  invoked  by  early  Americans  was  the  bib- 
lical image  of  the  industrious  husbandman  who  sat  con- 
tentedly, safely,  and  without  want  under  the  shade  of 
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his  own  vine  and  fig  tree  presiding  over — and  luxuriat- 
ing in — the  development  of  his  family  and  estate. 

The  new  emphasis  upon  the  private  orientation  of  ear- 
ly American  society  has  at  least  implicitly  raised  the 
question  of  how  it  affected  public  life  and  public  institu- 
tions. Or,  more  to  the  point  for  the  subject  that  has 
brought  us  together  here  today,  how  it  was  reflected  in 
the  new  federal  framework  created  in  1787  and  1788. 
For  the  founding  fathers  almost  all  recognized  the  wis- 
dom of  that  classic  early  modern  political  truism,  that 
all  government  was  founded  on  "opinion,"  by  which 
they  meant  that  no  government  could  long  survive  that 
did  not  have  the  support  of  the  people  it  served. 

Throughout  the  colonial  period,  the  private  orienta- 
tion of  American  society  had  meant  that  in  most  places 
and  at  most  times  the  public  realm  had  been  small.  With 
only  a  tiny  bureaucracy  and  no  police,  a  localized  judi- 
cial system  that  rarely  met  more  than  fifteen  to  thirty 
days  in  any  given  year,  and  legislatures  that  in  peace- 
time were  not  often  in  session  for  more  than  a  month  in 
any  given  year,  government  was  small,  intermittent,  and 
inexpensive.  Except  during  wartime,  taxes  were  low, 
and  the  only  public  activities  that  engaged  most  men 
were  infrequent  militia  or  jury  service  and  somewhat 
more  frequent  participation  in  vital  public  works  such 
as  building  and  repairing  bridges  and  roads.  With  little 
coercive  power — and  very  little  presence — government 
in  America  was  consensual  and  depended  for  its  energy 
upon  the  force  of  community  opinion,  which  was  the 
sum  of  individual  opinions. 

Government  in  early  America  was  thus  largely  a  de- 
vice, in  the  traditional  sense,  for  maintaining  orderJy  re- 
lations among  people  and  protecting  them  from  their 
own  and  others'  human  frailties.  Even  more  important, 
it  was  an  agency  for  the  protection  of  one's  individual 
property  in  land,  goods,  and  person,  one's  property  in 
person  including  the  right  of  striving,  of  pursuing  (as 
well  as  protecting)  one's  interests,  of  seeking  to  alter 
one's  place  on  the  scale  of  economic  well-being  and  so- 
cial status.  While  Americans  wanted  enough  government 
to  secure  peace  and  to  maintain  a  just  and  open  civil  or- 
der, they  were  usually,  to  quote  one  contemporary,  in  fa- 
vor of  just  "so  much  government  as  will  do  justice,  pro- 
tect property,  and  defend  the  country  " 

The  critical  point  about  the  implicit  conception  of  po- 
litical society  that  underlay  this  pattern  of  governance  is 
that  it  assigned  to  political  society  no  more  authority 
over  the  individual  and  to  the  individual  no  more  obliga- 
tion to  political  society  than  was  absolutely  necessary  to 
make  sure  that  all  free  individuals  had  approximately 
the  same  scope  for  private  activity.  Political  society  was 
thus  regulative  as  it  was  in  the  traditional  societies  of 
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Europe.  But  it  was  also  facilitative  in  at  least  two 
senses.  First,  it  acted  to  "enlarge"  the  private  realm  by 
overseeing  and  stimulating  those  public  improvements 
that  would  provide  people  with  an  ever  larger  field  for 
the  pursuit  of  happiness,  for  the  realization  of  their  indi- 
vidual potentials.  Second,  it  encouraged  individuals  to 
pursue  their  own  goals  without  forcing  them  to  be  much 
concerned  with  the  social  well-being  of  the  community 
as  a  whole. 

But  the  American  Revolution  represented  a  radical 
challenge  to  these  enduring  and  already  quite  ancient  ar- 
rangements and  to  the  traditional  division  of  emphasis 
between  the  private  and  the  public  sphere.  The  demands 
of  war  both  raised  taxes  and  significantly  increased  the 
range  of  public  demands  upon  individuals,  while  the  im- 
peratives of  the  new  republicanism  and  the  abse  .<  ^  of  a 
strong  controlling  central  power  encouraged  the  w  ate 
governments  to  involve  themselves  in  a  variety  of  new 
activities.  The  result  was  a  dramatic  growth  of  govern- 
ment, especially  at  the  state  level,  an  enlargement  of  the 
public  realm  that  represented  a  massive— and  thitherto 
unprecedented— intrusion  of  the  public  into  the  private 
realm.  Never  before  in  the  history  of  British  America 
had  the  public  realm  made  such  heavy  demands  upon 
the  citizenry. 

The  Benefits  of  a  Liberal  and  Free  Commerce' 

At  the  conclusion  of  the  War  for  Independence,  peo- 
ple expected  a  return  to  the  old  order,  a  restoration  of 
the  old  system  whereby,  in  the  vast  mgyority  of  areas, 
the  private  realm  took  precedence  over  the  public.  Like 
George  Washington,  they  had  for  nine  long  years  looked 
forward  to  their  return  to  those  domestic  and  private 
pursuits  that  had  traditionally  engaged  most  of  their  at- 
tention, and  the  energy  with  which  they  threw  them- 
selves into  those  pursuits  in  the  immediate  post-war 
years  was  evident  in  the  rapid  recovery  of  the  United 
States  from  many  of  the  effects  of  the  war.  "It  is  won- 
derful," Washington  wrote  to  a  French  correspondent 
less  than  three  years  after  the  war,  "to  see  how  soon  the 
ravages  of  war  are  repaired.  Houses  are  rebuilt,  fields 
enclosed,  stocks  of  cattle  which  were  destroyed  are  re- 
placed, and  many  a  desolated  territory  assumes  again 
the  cheerful  appearance  of  cultivation.  In  many  places 
the  vestiges  of  conflagration  and  ruin  are  hardly  to  be 


traced.  The  arts  of  peace,  such  as  clearing  rivers,  build- 
ing bridges,  and  establishing  conveniences  for  travelling 
&c.  are  assiduously  promoted." 

Ao  Washington's  emphasis  upon  clearing  rivers  and 
building  bridges  suggests,  nothing  seemed  more  vital  to 
the  recovery  and  more  important  to  the  future  develop- 
ment of  Americans  than  commerce.  Trade,  they  clearly 
understood,  had  been  the  basis  for  the  extraordinary 
economic  and  demographic  growth  and  social  and  cul- 
tural development  that  had  characterized  colonial  Brit- 
ish America  for  the  century  prior  to  Independence.  Al- 
though a  few  devout  republicans  condemned  commerce 
in  traditional  terms  as  the  seed  of  "luxury,  effeminacy, 
and  corruption,"  most  Americans  agreed  with  Washing- 
ton both  that  such  evils  were  "counterbalanced  by  the 
convenience  and  wealth"  generated  by  commerce  and 
that  "the  spirit  of  Trade  which  pervades  these  States" 
was  already  too  deeply  engraved  upon  American  life 
ever  to  "be  restrained." 

They  looked  to  internal  commerce  to  bind  the  new 
union  tr -ft  her  and  to  connect  the  old  states  with  the 
new  and  dr-ndy  burgeoning  sections  of  the  west.  They 
looked  to;v yign  commerce  as  the  key  to  prosperity 
and     '  ^  ^  The  United  States  might  be  the  world's  best 
"pooi  - .  :\      mntry,  but,"  as  one  contemporary  ob- 
served,  »     jut ...  an  Opportunity  of  exporting  our 
produce  it  cannot  flourish."  Commerce,  indeed,  many 
leading  Americans  believed,  including  even  a  pragmatic 
realist  like  Washington,  could  be  expected  not  only  to 
bring  wealth  and  unity  to  their  new  country  but,  in  time, 
to  transform  the  world  and  perhaps  even  human  nature 
itself.  "I  cannot  avoid  reflecting  with  pleasure  on  the 
probable  influence  that  commerce  may  hereafter  have 
on  human  manners  and  society  in  general,"  Washington 
wrote  Lafayette  in  August  1785.  On  the  occasion  of  such 
reflections,  he  continued,  "I  consider  how  mankind  may 
be  connected  like  one  great  family  in  fraternal  ties.  I  in- 
dulge a  fond,  perhaps  an  enthusiastic  idea,  that  as  the 
world  is  evidently  much  less  barbarous  than  it  has  been, 
its  melioration  must  still  be  progressive;  that  nations  are 
becoming  more  humanized  in  their  policy,  that  the  sub- 
jects of  ambition  and  causes  for  hostility  are  daily  di- 
minishing, and,  in  fine,  that  the  period  is  not  very  re- 
mote, when  the  benefits  of  a  liberal  and  free  commerce 
will,  pretty  generally,  succeed  to  the  devestations  and 
horrors  of  war." 

A  Need  to  Restrain  the  States 

To  produce  such  beneficial  effects,  however,  com- 
merce had  to  be  free  from  unnatural  restraints  and  to 
operate  within  an  environment  in  which  the  public  faith 
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During  the  1780s,  the  advocates  of  a  more  energetic 
union  increasingly  came  to  believe  that  the  unre- 
strained power  of  the  states  over  trade  was  productive 
of  discord  among  the  states,  inimical  both  to  the  union 
and  to  the  private  welfare  of  the  people  in  general,  and 
oppressive  to  many  key  minority  groups,  especially 
creditors,  within  ihe  states. 


was  inviolable  and  money  and  property  were  secure, 
and  in  this  connection  Americans  of  the  1780s  faced 
three  problems.  First  were  the  restrictions  imposed  on 
their  trade  by  other  countries,  especially  Britain.  Second 
were  the  restrictions  and  contradictory  measures  im- 
posed on  trade  by  the  several  states.  Third  was  the  im- 
potence of  the  national  government  to  do  anything 
about  either  of  i.no  first  two  problems.  Historians  have 
traditionally  focused  upon  the  first  problem.  But  the 
second  was  in  many  respects  every  bit  as  worrisome  to 
people  who  advocated  strengthening  the  national  gov- 
ernment. With  the  end  of  the  war,  the  state  legislatures 
showed  few  signs  of  wanting  to  relinquish  the  enormous 
powers  they  had  acquired  during  the  war  or  to  diminish 
the  scope  of  their  activities;  during  the  1780s,  the  advo- 
cates of  a  more  energetic  union  increasingly  came  to  be- 
lieve that  the  unrestrained  power  of  the  states  over 
trade  was  productive  of  discord  among  the  states,  inimi- 
cal both  to  the  union  and  to  the  private  welfare  of  the 
people  in  general,  and  oppressive  to  many  key  minority 
groups,  especially  creditors,  within  the  states.  At  the 
same  time,  the  states'  extensive  control  over  trade  and 
other  aspects  of  economic  life,  including  money  and 
credit,  had  left  American  society  vulnerable  to  the  un- 
certain influences  of  "local  politics  and  self-interested 
views,"  which  invariably,  as  Washington  once  com- 
plained to  David  Humphreys,  'obtrude[d}  themselves 
into  every  measure  of  public  utility." 

The  result,  as  Washington  put  it,  was  "that  property 
was  [not]  well  secured,  faith  and  justice  [were  not]  well 
preserved,"  government  was  unstable,  and  public  confi- 
dence was  low  and  falling,  all  developments  that,  in  his 
view,  were  detrimental  to  commerce  and  to  the  individ- 
ual interests  and  welfare — the  private  potentialities — of 
the  citizenry  at  large.  "In  a  Country  like  this  where 
equal  liberty  is  er\joyed,  where  every  man  may  reap  his 
own  harvest,  where  proper  attention  will  afford  him 
much  more  than  is  necessary  for  his  own  consumption, 
and  where  there  is  so  ample  a  field  for  every  mercantile 
and  mechanical  exertion,"  Washington  wrote  a  corre- 
spondent in  Ihe  spring  of  1788  while  the  new  constitu- 
tion was       in  process  of  ratification,  the  absence  of 
"money .  .  to  answer  the  . . .  necessary  commercial  cir: 
culation"  could  only  be  interpreted  as  a  certain  indica- 
tion that  there  was  "something  amiss  in  the  ruling  politi- 
cal power"  that,  in  the  interest  of  restoring  public 
confidence,  required  "a  steady,  regulating  and  energetic 
hand  to  correct  and  control." 

James  Madison  agreed.  "Much  indeed  is  it  to  be 
wished  "  he  wrote  to  James  Monroe  in  August  1785, 
"that  no  regulations  of  trade,  that  is  to  say,  no  restric- 
tions or  imposts  whatever,  were  necessary.  A  perfect 


freedom,"  he  declared,  "is  the  System  which  would  be 
my  choice."  But,  he  continued,  "if  it  be  necessary  reg- 
ulate trade  at  all,  it  surely  is  necessary  to  lodge  the  pow 
er,  where  trade  can  be  regulated  with  effect"  aivi.  h  4  ire 
plied,  where  such  regulations  would  not  be  fetter  by 
the  cramped  and  local  views  of  state  politicians.  Expvri 
ence,  Madison  added,  "has  confirmed  what  reason  fore- 
saw, that  it  can  never  be  so  regulated  by  the  States  act- 
ing in  their  separate  capacities.  They  can  no  more 
exercise  this  power  separately  [or  responsibly],  than 
they  could  separately  carry  on  war,  or  separately  form 
treaties  of  alliance  or  Commerce." 

The  American  people,  proponents  of  a  stronger  cen- 
tral government  thus  came  to  believe,  had  to  be  freed 
from  the  intrusive  and  obstructive  interventions  of  the 
mEyorities  in  the  state  legislatures  before  commerce 
could  achieve  its  full  potential  as  a  bountiful  arena  for 
the  free  exertion  of  individual  talents  and  resources,  be- 
fore the  private  realm  in  general  and  economic  life  in 
particular  could  once  again  become,  as  they  had  been 
for  many  decades  prior  to  the  Revolution,  the  central 
domain  for  the  realization  of  individual  human  potential, 
the  pursuit  of  happiness,  in  American  society. 

Historians  have  traditionally  interpreted  the  Constitu- 
tion as  a  movement  for  stronger  government,  and,  to  an 
important  degree,  it  was.  But  it  is  also  necessary  to  call 
attention  to  the  vc;y  significant  extent  to  which,  in  seek- 
ing a  stronger  national  government,  the  men  who  wrote 
and  supported  the  Constitution  were  also  endeavoring 
to  reduce  the  power  of  the  states  and  thereby,  in  Joyce 
Appleby's  words,  "to  constrict  [an  important  section  of] 
the  public  sphere  they  could  not  control  and  expand  the 
private  realm  they  occupied  as  undifferentiated  individ- 
uals." In  so  doing,  they  constructed  a  political  system 
that  was  far  more  compatible  with  the  basic  predisposi- 
tions of  the  American  people  than  had  been  the  Revolu- 
tionary state  governments,  a  system  that  helped,  at  least 
in  the  short  run,  to  set  men  free  from  the  intrusions  of 
the  public  realm  and  to  enable  them  "to  pursue  happi- 
ness by  choosing  their  own  goals"  in  the  private  sphere. 
In  so  doing,  they  also  helped  to  reinforce  the  hope  that 
through  commerce,  facilitated  by  government  and  pur- 
sued for  the  private  happiness  of  individuals,  "popula- 
tion and  wealth,"  in  Washington's  words,  "would  flow  to 
us,  from  every  part  of  the  Globe,  and,  with  a  due  sense 
of  the  blessings,  make  us  the  happiest  people  upon 
earth." 


Jack  P.  Greene  is  Andrew  W.  Mellon  Professor  in  the  Human- 
ities at  The  Johns  Hopkins  University.  He  is  now  finishing  a 
book  tentatively  entitled  Center  and  Periphery:  An  Interpreta- 
tion of  British-American  Constitutional  Development^  /6l.  and 
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The  Bicentennial  of  the  Mount  Vernon  Conference 

This  article  was  written  by  Nancy  McManus. 

In  1785,  the  Union  was  plagued  by  commercial  disputes 
among  the  states.  In  March  of  that  year,  George  W  v  \\\r  -ton 
hosted  a  meeting  of  commissioners  from  Maryland  arte  ^gin- 
ia  to  discuss  their  competing  claims  for  navigation  rights  on 
the  Potomac  River  and  the  Chesapeake  Bay.  That  meeting, 
known  as  the  Mount  Vernon  Conference,  produced  a  resolu- 
tion to  hold  annual  meetings  at  which  representatives  of  the 
several  states  would  work  out  their  differences  in  the.areas  of 
commerce  and  trade;  the  first  such  meeting  was  to  take  place 
the  following  year  at  Annapolis.  The  Mount  Vernon  Confer- 
ence thus  marked  the  beginning  of  the  crucial  two-year  period 
during  which  the  Union  evolved  from  a  confederation  of  large- 
ly independent  states  into  a  republic  in  which  the  states  vest- 
ed the  central  government  with  adequate  power  to  conduct 
the  nation's  business,  under  the  authority  of  the  Constitution. 

To  commemorate  the  two-hundredth  anniversary  of  that  be- 
ginning and  to  underscore  the  central  role  played  by  com- 
merce in  the  design  of  the  U.S.  Constitution,  Project  '87  and 
the  Mount  Vernon  Ladies'  Association  of  the  Union*  held  a 
second  conference  at  George  Washington's  estate  on  the  Poto- 
mac on  April  2,  1985.  This  second  Mount  Vernon  Conference 
included  a  group  of  about  120  scholars  of  American  history 
and  law,  government  officials,  members  of  the  business  com- 
munity, and  foundation  executives,  along  with  members  of 
Project  '87s  Advisory  Board  and  the  Mount  Vernon  Ladies'  As- 
sociation. Speakers  pointed  to  the  early  and  continuing  impor- 
tance of  commercial  interests  to  the  vitality  of  our  constitu- 
tional system  and  highlighted  the  potential  role  oi  the  business 
community  in  supporting  the  celebration  of  the  Constitution's 
Bicentennial. 

The  day-long  conference  was  launched  on  the  preceding 
evening  with  a  dinner  at  the  United  States  Supreme  Court, 
hosted  by  Chief  Justice  Warren  E.  Burger,  the  honorary  chair 
of  Project  '87's  Advisory  Board.  The  co-chairs  of  Project  '87, 
James  MacGregor  Burns  and  Richard  B.  Morris,  spoke.  Morris 
recounted  the  events  of  the  first  Mount  Vernon  Conference 
(see  this  Constitution,  Spring,  1985).  Burns,  in  reflecting  upon 
the  best  way  to  celebrate  the  Constitution's  Bicentennial,  ob- 
served: "If  we  are  truly  to  honor  the  framers,  we  might— even 
though  our  intellectual  equipment  is  puny  by  comparison— we 
might  try  to  emulate  the  founding  fathers  in  at  least  one 
way — by  standing  back  from  our  existing  constitutional  ar- 
rangements, to  distance  ourselves  from  them  intellectually, 
and  to  ask  the  question  the  framers  asked  and  answered  so 
magnificently:  However  successful  those  institutions  may  have 
been  in  the  past,  will  they  be  adequate  to  the  enormous  pres- 
sures on  American  government  and  society  that  wc  can  expect 
to  boil  up  in  the  next  century  and  in  the  century  after  that?" 

The  next  day,  Walter  Berns,  Resident  Scholar  at  the  Ameri- 
can Enterprise  Institute,  presided  over  the  morning  session 
whose  theme  was  "The  Constitution:  Commerce  and  'the  Pur- 
suit of  Happiness'."  In  his  introduction,  Berns  pointed  out  that 
"the  Constitution  of  the  United  States  is  not  only  the  oldest 
national  constitution;  it  is  tslfio  unique  insofar  as  it  served  to 
constitute  a  people  and  a  way  of  life.  . . .  The  United  States  is 
what  it  is  because  of  its  two  founding  documents:  the  Declara- 
tion of  Independence  of  1776  and  the  Constitution  of  1787." 

Secretary  of  Commerce  Malcolm  Baldrige,  in  his  keynote  ad- 
dress for  the  conference,  observed:  "Commerce  and  trade 
were  key  when  the  Constitution  was  written.  Some  experts  to- 
day express  surprise,  salted  with  suspicion,  that  so  many  of 
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the  delegates  to  the  Constitutional  Convention  in  Philadelphia 
in  1787  were  involved  in  commerce  My  guess  is  those  dele- 
gates in  1787  would  have  been  even  more  surprised  at  the  sug- 
gestion that  this  domination  of  the  convention  by  individuals 
engaged  in  commerce  was  either  unusual  or  to  be  censured. 
Or  that  it  could  have  been  otherwise.  Why?  Because  practical- 
ly every  voter  in  every  one  of  the  13  states  was  actively  en- 
gaged in  trade  activities.  ...  So,  to  the  extent  that  the  dele- 
gates in  1787  were  'businessmen,'  they  were  truly 
representative  of  the  voters  to  whom  they  were  ultimately  re- 
sponsible." 

Jack  P.  Greene,  Professor  of  the  Humanities  at  Johns  Hop- 
kins University,  whose  speech  is  reprinted  in  this  magazine, 
spoke  about  the  condition  of  commerce  during  the  1780s.  He 
observed  that  citizens  saw  the  need  both  to  strengthen  nation- 
al commercial  regulation  as  well  as  to  control  state  interven- 
tion in  commerce. 

Bernard  Siegan,  Professor  of  Law  at  the  University  of  San 
Diego,  offered  his  interpretation  of  the  role  of  the  Supreme 
Court  in  the  protection  of  commercial  rights.  Siegan  asserted 
that  the  founding  fathers,  as  well  as  the  framers  of  various 
amendments  to  the  Constitution,  intended  to  protect  economic 
and  property  rights,  a  perspective  that  was  particularly  influ- 
ential between  1897  and  1937  when  the  Supreme  Court  struck 
down  much  economic  regulation.  Since  that  time,  the  Court 
has  ruled  that  economic  regulation  in  the  public  interest 
should  take  precedence  over  private  entrepreneurial  rights.  As 
a  result,  the  Court  no  longer  safeguards  these  prerogatives. 
They  are  preserved  only  when  included  within  liberties  that 
the  Court  does  protect,  such  as  speech,  press,  religion,  and 
sexual  privacy.  In  Siegan's  opinion,  this  failure  to  protect  eco- 
nomic activity  directly  is  contrary  to  constitutional  intention 
and  meaning. 

At  luncheon,  Mrs.  William  Loring  Vaughan,  Vice  Regent  for 
Maine  of  the  Mount  Vernon  Ladies'  Association  of  the  Union, 
welcomed  the  assembled  guests  and  introduced  Governor 


ERIC 


this  Constitution 


433 


Charles  S.  Robb  of  Virginia  who  gave  the  luncheon  address. 
Governor  Robb  traced  the  history  of  Virginians'  involvement  in 
the  design  of  the  Constitution  and  in  court  cases  resulting  in 
its  interpretation,  and  he  recommended  that  Virginians'  lively 
interest  in  constitutional  issues  serve  as  an  example  to  all  citi- 
zens. [See  box.]  Governor  Harry  Hughes  of  Maryland,  who  fol- 
lowed Governor  Robb  at  the  luncheon  podium,  reminded  the 
audience  that  the  first  Mount  Vernon  Conference  "taught  a  les- 
son that  quickly  proved  to  have  greater  meaning  than  perhaps 
even  the  participants  envisioned  at  the  time.  If  two  states 
could  set  up  a  mutually  agreeable  framework  to  handle  mat- 
ters affecting  both,  a  framework  that  provided  that  neither  leg- 
islature could  act  independently  to  nullify  the  provisions  of  the 
compact  or  alter  agreements  reached  under  it,  then  why  could 
not  all  the  states  agree  to  submit  to  a  national  framework  that 
accomplished  similar  goals  on  issues  that  were  of  concern  to 
all?"  That  lesson,  of  course,  bore  fruit  in  the  convention  of 
1787  which  produced  the  Constitution. 

The  afternoon  session,  presided  over  by  Samuel  R.  Gam- 
mon, Executive  Director  of  the  American  Historical  Associa- 
tion, focused  on  plans  for  the  celebration  of  the  nation's  con- 
stitutional Bicentennial  in  1987.  The  first  speaker  was  Rodney 
W.  Rood,  Vice  President  of  the  Atlantic  Richfield  Company 
who  was  a  member  of  the  1984  Los  Angeles  Olympic  Organiz- 
ing Committee.  Rood  elaborated  his  strong  belief  that  "most  of 
the  great  achievements  and  advancements  in  our  society,  in- 
cluding the  Constitution  itself,  have  come  about  because  we 
have  had  the  wit  in  this  country  to  fully  utilize  our  most  cre- 
ative and  productive  resource — private  initiative."  He  cited  the 
enormously  successful  Los  Angeles  Olympic  Organizing  Com- 
mittee to  illustrate  how  private  enterprise  can  participate  pro- 
ductively in  activities  for  the  public  good  and  concluded  that 
umuch  of  that  same  experience  can  be  put  to  use  to  help 
America  celebrate  something  more  important  than  the  Olym- 
pics— the  Bicentennial  of  the  Constitution  of  the  United 
States." 

John  Agresto,  Deputy  Chairman  of  the  National  Endowment 
for  the  Humanities,  described  to  the  assembly  some  of  the 
projects  for  the  Bicentennial  supported  by  the  Endowment. 
Agresto  affirmed  the  Endowment's  commitment  to  assist 
scholarly  efforts  to  illuminate  the  history  and  theory  of  the 
Constitution. 

Joan  R.  Challinor,  who  chaired  the  National  Committee  for 
the  Bicentennial  of  the  Treaty  of  Paris  and  who  is  now  chair 
of  Project  '87's  Exhibit  Task  Force,  took  up  Rood's  theme  of 
private  involvement  in  Bicentennial  events.  Since,  she  rea- 
soned, "much  of  the  impetus  for  the  writing  of  the  Constitu- 
tion came  from  worries  about  commerce,"  the  commercial 
sector  has  a  special  reason  for  participating  in  its  celebration. 
She  ended  with  a  call  for  cooperation  among  scholars,  private 
enterprise,  and  the  general  public  to  make  the  Bicentennial  of 
the  Constitution  both  memorable  and  meaningful. 

•The  Mount  Vernon  Ladies1  Association  of  the  Union,  America's  first 
preservation  group  and  oldest  national  women's  organifi-iiion.  owns 
and  maintains  the  estate  of  George  Washington.  Foui;  ied  in  1853  as  a 
non-proPt  institution,  the  Association  includes  representatives  from 
more  than  thirty  states  in  the  Union.  The  Association's  primary  goal  is 
to  preserve  and  restore  the  home  of  George  Washington  for  the  bene- 
fit of  the  public  and  to  assemble  a  fine  collection  of  Washington 
books,  manuscripts,  furnishings  and  memorabilia. 
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RESOLUTION  ENACTED  BY  THE 
GENERAL  ASSEMBLY  OF  VIRGINIA 

in  honor  of  the  Mount  Vernon  Conference 


WHEREAS,  the  United  States  is  approaching  the  Bi- 
centennial in  1989  of  the  founding  of  our  Republic,  and 

WHEREAS,  we  are  in  a  period  that  is  the  prelude  to 
the  Bicentennial  of  the  adoption  of  the  Constitution,  and 

WHEREAS,  in  March  of  1785,  a  Conference  at  Mount 
Vernon  prepared  the  way  for  the  Annapolis  Convention 
in  1786,  whk;«  resulted  in  the  Constitutional  Convention 
the  following  year  at  Philadelphia,  and, 

WHEREAS,  the  historic  Mount  Vernon  Conference, 
was  convened  to  discuss  matters  of  mutual  concern,  to 
the  joint  actions  of  the  Legislatures  of  both  Maryland 
and  Virginia,  each  naming  Commissioners  to  the  Confer- 
ence between  the  two  states,  and 

WHEREAS,  the  agreement  reached  by  the  Conference 
had  an  "impact  upon  the  whole  structure  of  the  fledgling 
confederation,"  and 

WHEREAS,  March  28th,  1985  marks  the  200th  Anni- 
versary of  the  Mount  Vernon  Conference, 

NOW,  THEREFORE,  be  it  resolved  that: 

1.  March  28th,  1985  shall  be  observed  in  the  Common- 
wealth as  a  day  of  historic  significance  marking  the  part 
played  by  the  Mount  Vernon  Conference  as  a  first  step 
leading  ultimately  to  the  Constitutional  Convention; 

2.  That  this  Resolution  be  sent  to  the  Legislature  of 
Maryland  to  apprise  them  of  this  action  by  the  General 
Assembly  of  Virginia  for  such  joint  recognition,  or  other 
ceremonies,  as  they  might  deem  appropriate; 

3.  And,  further,  it  is  encouraged  that  ceremonies  be 
undertaken  in  the  Commonwealth,  by  the  Federal  Gov- 
ernment, and  in  other  states,  to  recognize  the  impor- 
tance of  the  Mount  Vernon  Conference  in  establishing 
the  American  Republic;  and  finally, 

4,.  That  copies  of  this  Resolution  also  be  sent  to  the 
President,  to  the  United  States  Congress,  and  each  Mem- 
ber of  the  Virginia  Delegation  to  the  Congress. 
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Excerpt  from  remarks  by  Governor  Charles  S. 
Robb  at  the  Second  Mount  Vernon  Conference 
April  2,  1985, 

The  lesson  of  Virginia's  constitutional  history  is  a  sim- 
ple, but  important  one.  It  is  that  the  vigor  of  constitu- 
tional government  is  maintained  only  through  constant 
effort,  through  a  willingness  to  reexamine  old  precepts 
through  an  unending  dialogue  in  which  the  people 
search  for  ways  to  make  self-government  work. 

In  this  context,  today's  meeting  at  Mount  Vernon 
takes  on  added  significance.  The  historic  meeting  at  this 
place  two  hundred  years  ago  took  the  form  of  an  effort 
to  stimulate  discussion  between  sister  states  on  matters 
of  common  concern,  especially  commerce.  This  effort 
led  in  turn  to  the  convention  at  Annapolis  in  1786,  and 
that  in  turn  to  the  great  conclave  at  Philadelphia  in  1787. 
As  those  who  attended  those  meetings  searched  for  an- 
swers to  tough  questions,  so  must  we  bend  our  best  ef- 
forts to  raising  and  dealing  with  the  challenging  ques- 
tions of  our  own  time.  The  Constitution's  Bicentennial 
will  mean  little  if  it  takes  the  form  of  self-congratulation 
or  empty  ceremony.  We  are  not  without  the  talent  to  re- 
spond as  effectively  to  our  generation's  needs  as  did  the 
framers  to  theirs.  It  is  in  this  spirit  that  I  hope  we  leave 
this  latest  meeting  at  Mount  Vernon. 


ORGANIZATIONS  and  INSTITUTIONS 


THE  AMERICAN  CONSTITUTION  AND 
REPRESENTATIVE  GOVERNMENT 

lAlith  a  grant  from  the  National  Endowment  for  the  Human- 
lties- the  Carl  A'bert  Congressional  Research  and  Studies 
Center,  the  University  of  Oklahoma  Department  of  Political 
Science  and  the  Oklahoma  Center  for  Continuing  Education 
held  a  conference  on  June  12,  10,  and  14,  1985  for  fifty  public 
school  and  undergraduate  college  teachers.  The  conference 
examined  the  idea  of  representative  government  found  in  the 
Constitution  and  in  the  early  years  of  the  Republic.  Constitu- 
tional scholars  Ross  M.  Lence,  University  of  Houston,  Harvey 
U  Mansfield,  Jr.,  Harvard  University,  Wilson  Carey  Mc Wil- 
liams, Rutgers  University,  and  Gordon  S.  Wood,  Brown  Univer- 
sity conducted  lectures,  workshops  and  informal  meetings 
with  participating  teachers.  Participants  received  conference 
books  and  educational  materials  and  were  eligible  for  in-ser- 
vice training  credit.  For  further  information,  contact  Ronald  M 
Peters,  Jr.,  at  the  Albert  Center,  630  Parrington  Oval,  Room 
10b,  University  of  Oklahoma,  Norman,  OK  73019. 

THE  FRAMING  OF  THE  UNITED  STATES 
CONSTITUTION 

The  History  Department  and  the  Office  of  Continuing  Educa- 
B  tion  and  Community  Services  at  Central  Michigan  Universi- 
ty sponsored  a  conference  for  teachers  of  social  studies  on  the 
theme,  "The  Framing  of  the  Constitution."  This  conference 
was  designed  to  aid  secondary  school  teachers  in  preparing 
for  the  celebration  of  the  Bicentennial  of  the  U.S.  Constitution 
in  1987. 


The  conference  was  held  on  Friday,  April  2(S,  1985,  in  the 
Bovee  University  Center  on  Central  Michigan  University's  cam- 
pus m  Mt.  Pleasant.  Professor  Stanley  Kutler.  Professor  of  His- 
tory, University  of  Wisconsin— Madison,  Wisconsin,  spoke  on 
The  Framing  of  the  Constitution."  Ms.  Katie  Villain?.  Gran- 
ville-Jenison  Alternative  High  School,  Standale,  Michigan,  ad- 
dressed 'Teaching  the  Constitution  in  the  Secondary  Class- 
room. J 

All  teachers,  administrators,  and  advanced  high  school  stu- 
dents were  invited  to  attend  these  sessions.  All  of  the  sessions 
were  open  to  the  general  public  as  well. 

For  further  information,  contact  William  T.  Bulger  -onfer- 
ence  chairman.  Telephone:  (517)  774-3074. 

THE  LEGACY  OF  GEORGE  MASON 

A  Continuing  Lecture  Series  sponsored  by  She  George  Mason 
Project  for  the  Study  of  Human  Rights 

The  fourth  annual  lecture  series  in  honor  of  George  Mason 
B  was  held  in  March  and  April  1985  at  George  Mason  Univer- 
sity in  Northern  Virginia.  Linda  Grant  DePauw  (George  Wash- 
ington University)  spoke  on  the  roots  of  American  federalism 
Daniel  J.  Elazar  (Center  for  the  Study  of  Federalism,  Temple 
University)  talked  o:i  the  theory  of  federalism,  Robert  B.  Haw- 
kins (Advisory  Commission  on  Intergovernmental  Relations) 
addressed  intergovernmental  relations  in  the  federal  system- 
and  Edwin  R.  Black  (Queen's  University,  Canada)  offered  a 
comparative  study  of  federalism.  For  further  information  con- 
tact the  George  Mason  Project  for  the  Study  of  Human  Rights 
Center  for  Historical  Studies,  Room  2524,  Fenwick  Library  ' 
Qoo°o!^MaS°n  Univeri)ity>  paWax,  VA  22030.  Telephone:  (703) 
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The  History  Teaching  Alliance 

The  History  Teaching  Alliance  is  a  joint  enterprise  of  the 
American  Historical  Association,  the  National  Council  for 
the  Social  Studies,  and  the  Organization  of  American  Histori- 
ans. Its  goals  are  two-fold.  First,  the  Alliance  seeks  to  encour- 
age better  history  instruction  in  secondary  schools  by  bringing 
faculty  and  teachers  into  a  sustained  dialogue.  Second,  the 
seminars  are  intended  to  cement  ties  of  mutual  respect  and 
understanding  between  history  faculties  and  high  school  his- 
tory teachers.  To  this  end,  the  Alliance  sponsors  yearlong  sem- 
inars devoted  to  engaging  faculty  and  teachers  in  a  sustained 
Socratic  dialogue  about  history.  During  the  first  two  years,  the 
Alliance  seminars  will  concentrate  on  the  history  of  the  Ameri- 
can Constitution. 

The  Alliance  seminars  operate  in  the  following  way.  1  hey 
begin  with  a  two-week  summer  session  that  establishes  the 
year's  intellectual  agenda,  builds  group  cohesion,  and  intro- 
duces broad  substantive  constitutional  concerns.  Thereafter, 
the  seminars  meet  approximately  every  three  weeks  for  the  re- 
mainder of  the  academic  year.  These  sessions  provide  a  sense 
of  continuity  and  common  purpose;  they  enable  teachers  and 
faculty  to  pursue  a  common  intellectual  agenda  while  building 
binding  ties  of  mutual  interest.  The  core  of  the  seminar  materi- 
als are  Lessons  on  the  Constitution,  designed  by  John  J.  Pat- 
rick and  Richard  C.  Remy  and  sponsored  by  Project  '87,  and 
the  AHA  Constitutional  Bicentennial  Pamphlet  Series.  Local 
seminar  leaders  are  free  to  supplement  these  materials. 

The  Alliance,  under  the  auspices  of  the  OAH  Committee  on 
the  Bicentennial,  conducted  two  pilot  projects  during  thf; 
1984-85  school  year.  The  lessons  learned  through  those  pilot 
projects,  which  were  funded  through  a  grant  from  the  William 
and  Flora  Hewlett  Foundation,  contributed  materially  to  the 
creation  of  the  Alliance.  At  the  same  time,  both  the  AHA  and 
NCSS  had  undertaken  similar  programs.  The  directors  of  the 
three  professional  associations  quickly  decided  to  combine 
their  objectives  into  a  common  project— the  Alliance.  Subse- 
quently the  Alliance  received  funding  support  from  the  Exxon 
Education  Foundation,  the  William  and  Flora  Hewlett  Founda- 
tion, and  the  Rockefeller  Foundation. 

Through  this  support,  the  Alliance  will  conduct  five  semi- 
nars beginning  In  the  summer  of  1985.  These  seminars  will 
bring  together  the  following  history  faculty  and  school  sys- 
tems: Professor  Mary  K.  B.  Tachau,  Department  of  History, 
University  of  Louisville  and  the  Jefferson  County,  Kentucky, 
Schools;  Professor  John  Johnson,  Department  of  History, 
Clemson  University  and  the  Pickens  County,  South  Carolina, 
Schools;  Professor  Gordon  B.  McKinney,  Department  of  His- 
tory, Western  Carolina  University  and  The  Buncombe  County, 
North  Carolina,  Schools;  Professor  Ann  W.  Ellis,  Department 
of  History,  Kennesaw  College  and  Cobb  County,  Georgia, 
Schools;  and  Professor  Augustus  M.  Bums,  Department  of  His- 
tory University  of  Florida  and  the  Alachua  County,  Florida, 
Schools.  In  addition,  the  Alliance  has  already  approved  a  semi- 
nar to  begin  in  the  summer  of  1986  conducted  by  Professor 
Steven  R.  Boyd,  Department  of  History,  University  of  Texas, 
San  Antonio,  and  Northside,  San  Antonio,  Texas,  Schools. 

The  Alliance  Plans  to  expand  its  operation  significantly  dur- 
ing 1986  and  1987.  It  welcomes,  therefore,  applications  for  the 
establishment  of  collaboratives  from  school  districts  and  uni- 
versities and  college  history  departments.  Further  information, 


guidelines,  and  application  materials  are  available  by  writing 
to:  Deborah  Welch,  Woj>ct  Director,  Thr  History  Teaching  Al- 
liance, American  Historical  Association,  400  A  Street  S.E., 
Washington,  D.C.  20003. 

Scottish  Enlightenment  Thought  and  the 
Constitution 

With  the  British  Institute  of  the  United  States,  in  September 
1985  the  Mentor  Group  sponsored  three  symposia—  in 
Washington,  D.C,  Baltimore  and  New  York— to  initiate  studies 
in  constitutional  thought  which  trace  the  influence  of  the  Scot- 
tish Enlightenment  on  the  founding  generation  of  American 
leaders.  The  symposia  were  chaired  by  Chief  Justice  Warren  E. 
Burger;  other  participants  included  the  Honorable  Lord  Camer- 
on Senator  of  the  College  of  Justice  in  Scotland;  Judge  Robert 
H  Bork  of  the  U.S.  Court  of  Appeals,  Professor  Neil  MacCor- 
mick  of  the  University  of  Edinburgh,  and  Dr.  Edwin  J.  Feulner, 
Jr.,  president  t "  he  Heritage  Foundation. 

The  Mentor  Group  plans  other  Bicentennial  programs,  in- 
cluding a  volume  of  essays  on  the  impact  of  the  Scottish  En- 
lightenment on  constitutional  thought,  a  research  program  for 
American  scholars  at  Scottish  universities,  a  symposium  in 
Scotland  in  1986,  a  series  of  conferences  at  American  universi- 
ties in  1987-88,  and  a  mayor  Constitutional  Bicentennial  sym- 
posium in  September,  1987. 

The  Mentor  Group  has  initiated  a  similar  project  to  explore 
the  French  historical  and  intellects  >1  influences  upon  the 
founding  fathers  in  celebration  of  the  adoption  of  the  U.S. 
Constitution  and  the  French  Revolution  Bicentennials  in  1989. 

For  further  information,  contact  Thomas  Kosmo,  The  Men- 
tor Group,  160  Commonwealth  Avenue,  Boston,  MA  02116. 
Telephone:  (617)  262-4555. 

THE  NATIONAL  ARCHIVES  VOLUNTEERS 
CONSTITUTION  STUDY  GROUP 

As  its  way  of  celebrating  the  P-;o?ntennial,  the  National  Ar- 
chives Volunteers  Association  in  1982  formed  the  National 
Archives  Constitution  Study  Group,  whose  purpose  it  is  to  pre- 
sent  lectures,  seminars  and  other  special  events  designed  to 
focus  attention  on  the  Constitution.  The  Constitution  Study 
Group  approach  is  to  reach  out  to  the  broadest  possible  audi- 
ence and  to  be  meaningful  and  comprehensive  in  its  program- 
ming, thus  promoting  a  better  understanding  of  the  document 
and  a  better  appreciation  of  U.S.  constitutional  history.  Sup- 
port has  been  provided  by  the  three  Humanities  Councils  in 
the  Washington  Metropolitan  Area,  by  private  foundations, 
and,  most  importantly,  by  the  National  Archives  and  Records 
Administration. 

I-ast  March,  the  Constitution  Study  Group  in  collaboration 
With  the  Commission  on  Public  Understanding  About  the  Law 
of  the  American  Bar  Association  sponsored  an  all-day  sympo- 
sium on  the  theme  "The  Constitution:  Past,  Present  and  Fu- 
ture." The  symposium  was  designed  to  help  organizations  with 
their  Bicentennial  planning.  The  lectures  and  panels  brought 
together  a  number  of  distinguished  historians,  lawyers,  jour- 
nalists, and  others  to  discuss  the  Constitution  as  a  living  docu- 
ment and  the  great  variety  of  ways  its  significance  might  be 
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celebrated  during  the  Bicentennial  period.  Professor  James 
MacGregor  Burns,  co-chair  of  Project  '87,  was  the  keynote 
speaker.  He  was  followed  by  a  number  of  other  distinguished 
speakers  and  panelists,  including  Professor  A.  E.  Dick  Howard 
of  the  University  of  Virginia,  Professor  Michael  Kammen  of 
Cornell  University,  Dr.  James  Hutson  of  the  Library  of  Con- 
gress, Dr.  Frank  Burke  of  the  National  Archives,  Dr.  Gary  Mc- 
Dowell of  the  National  Endowment  for  the  Humanities,  and 
Dr.  Charlotte  Anderson  and  Betty  Southard  Murphy  of  the 
American  Bar  Association.  Addressing  the  evening  session  in 
the  National  Archives  Rotunda  were  Professor  Howard,  Pro- 
fessor Marcus  Cunliffe,  ABA  President  John  Shepherd,  Senator 
Strom  Thurmond,  the  Honorable  Lloyd  Cutler,  and  Chief  Jus- 
tice Warren  Burger. 

Current  plans  for  the  Constitution  Study  Group  include  a 
six-month  program  of  lectures  and  other  events  focussing  on 
the  First  Amendment.  The  theme  emphasizes  the  importance 
to  the  successful  functioning  of  our  constitutional  system  of 
freedom  of  individual  conscience,  free  trade  in  ideas,  plus 
maximum  availability  of  relevant  and  timely  information.  Col- 
laborating in  the  list  of  events  shown  below  will  be  the  Ameri- 
can Newspaper  Publishers  Association,  the  ANPA  Foundation, 
and  the  First  Amendment  Congress.  More  detailed  information 
is  available  from  the  Chairman,  Constitution  Study  Group,  Na- 


Updafe  from  Project  '87 

Project  '87,  the  joint  effort  of  the  American  Historical  Asso- 
ciation and  the  American  Political  Science  Association  for 
the  Bicentennial  of  the  Constitution,  continues  to  develop  and 
implement  programs  for  the  Bicentennial  and  to  offer  re- 
sources for  others  planning  Bicentennial  events. 

Its  illustrated  quarterly  magazine,  this  Constitution,  serves 
as  a  central  clearinghouse  of  information  for  the  planners  of 
Bicentennial  programs.  [A  subscription  form  appears  on  p.  52.] 

A  major  resource  for  high  school  teachers  and  students, 
Lessons  on  the  Constitution:  Supplements  to  High  School 
Courses  in  American  Histom  Government  and  Civics  has 
just  been  published.  Publication  follows  an  extensive  process 
of  development  and  evaluation  supported  by  a  grant  from  the 
National  Endowment  for  the  Humanities.  This  collection  of 
sixty  lessons,  written  for  Project  '87  by  curriculum  specialists 
John  J.  Patrick  and  Richard  C.  Remy,  can  be  ordered  from  the 
Social  Science  Education  Consortium,  855  Broadway,  Boulder, 
CO  80302.  [See  order  form  on  p.  51.] 

With  the  support  of  the  Lilly  Endowment,  Project  '87  con- 
ducted a  third  series  of  college  faculty  seminars  on  constitu- 
tional topics.  The  seminar  leaders  and  topics  for  1985  were: 
Richard  B.  Morris  (Columbia  University)  on  the  Founding  Peri- 
od; Walter  Dellinger  (Duke  University)  on  Constitutional 
Amendment;  Walter  Murphy  (Princeton)  on  Constitutional  In- 
terpretation; and  Rudolph  Vecoli  (University  of  Minnesota)  on 
the  Constitution  and  Immigration. 

An  additional  resource  for  scholars,  a  volume  to  supplement 
Max  Farrand's  Records  of  the  Federal  Convention,  will  be  pub- 
lished in  1987  by  Yale  University  Press.  Project  '87  has  provid- 
ed support  for  the  research  for  the  volume,  which  was  done 
by  Leonard  Rapport  and  James  Hutson.  The  volume  will  be  ed- 
ited by  Dr.  Hutson. 
A  poster  series  for  the  public  will  be  available  in  1986,  dis- 


tional  Archives  and  Records  Administration,  Pennsylvania  at 
8th  Street,  N.W.,  Washington,  DC  20408. 

Program  Schedule  July-December  1985 

July  17:  J.GA  Pocock  (Johns  Hopkins  University),  "The  Influ- 
ence of  British  Political  Thought  on  the  American  Constitu- 
tion—Magna  Carta  in  Context;" 

August  14:  Martin  Schram  (Jlw  Washington  Post),  "The  Im- 
pact of  Television  on  the  Political  Process;" 

September  58:  Floyd  Abrams,  Esq.  (Cahill  Gordon  &  Reindel), 
"Freedom  of  the  Press  Today"  (Commemorating  John  Peter 
Zenger  on  the  250th  Anniversary  of  His  Trial  for  Seditious 
Libel); 

October  16:  Judith  F.  Krug  (American  Library  Association), 
"Information— The  Currency  of  Democracy;" 

November  14:  Speaker  and  Panel,  "The  Right  To  Know  and 
Press  Responsibility''  (This  will  be  a  half-day  seminar  and 
will  feature  a  prominent  speaker  and  distinguished  panel.  It 
is  presented  in  collaboration  with  the  American  Newspaper 
Publishers  Association  and  Foundation,  and  the  First 
Amendment  Congress); 

December  18:  A.E.  Dick  Howard  (University  of  Virginia),  'The 
Virginia  Statute  for  Religious  Freedom  on  Its  200th  Anniver- 
sary." 


tributed  by  the  Smithsonian  Institution  Traveling  Exhibition 
Service.  The  posters,  suitable  for  display  in  libraries  and 
schools,  will  highlight  the  Constitutional  Convention  and  the 
history  of  the  ratification  of  the  document.  They  will  be  ac- 
companied by  a  users'  guide  that  will  include  materials  for 
teachers.  Project  '87  plans  to  work  with  state  humanities  coun- 
cils to  distribute  the  posters  in  conjunction  with  lecture  series 
and  reading  groups. 

Two  television-assisted  instructional  series  are  being  devel- 
oped in  collaboration  with  organizations  experienced  in  this 
field.  With  Project  '87,  the  Agency  for  Instructional  Technology 
is  creating  in-school  television  programming  on  the  Constitu- 
tion for  seventh,  eighth  and  ninth  graders,  in  order  to  fill  a  gap 
in  materials  on  the  Constitution  for  this  age  group.  Project  '87 
is  also  collaborating  with  the  International  University  Consor- 
tium and  the  Maryland  Center  for  Public  Broadcasting  to  pro- 
duce a  television-assisted  college  course  for  distant  learners. 

Events  will  also  take  place  to  mark  a  variety  of  anniversa- 
ries connected  with  the  creation  of  the  Constitution.  The  first 
of  these,  a  conference  to  commemorate  the  Bicentennial  of 
the  Mount  Vernon  conference  of  1785,  has  already  been  held. 
Project  '87  and  the  Mount  Vernon  Ladies  Association  invited 
business  executives,  foundation  officers  and  representatives  of 
government  agencies  working  on  Bicentennial  programs  to 
George  Washington's  home  on  April  2,  1985.  The  agenda  fo- 
cused on  the  role  of  commerce  in  the  creation  of  the  Constitu- 
tion and  the  ways  in  which  the  business  community  might  par- 
ticipate in  commemorating  the  Constitution's  Bicentennial. 

A  series  of  Constitutional  Forums,  conducted  with  other  or- 
ganizations, will  highlight  significant  dates  in  the  Bicentennial 
era.  The  initial  conference  will  mark  the  anniversary  of  the  An- 
napolis Convention  of  1785.  With  the  cooperation  of  Indepen- 
dence National  Historical  Park,  Project  '87  will  host  a  program 
in  Philadelphia  in  May,  1987,  to  celebrate  the  Bicentennial  of 
the  opening  of  the  Constitutional  Convention. 
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PUBLICATIONS/ MEDIA  PROGRAMS 


THE  PAPERS  OF  ROBERT  MORRIS 

Sponsored  by  Queens  College,  the  papers  of  Robert  Morris, 
"the  Financier  of  the  American  Revolution"  and  a  signer  of 
the  Declaration  of  Independence,  the  Articles  of  Confederation 
and  the  Constitution,  are  being  published  by  the  University  of 
Pittsburgh  Press.  Six  of  the  nine  volumes,  which  contain  his 
official  diaries  and  letterbooks  written  between  1781-84,  have 
appeared.  Major  funding  for  the  project  is  provided  by  the  Na- 
tional Endowment  for  the  Humanities,  the  National  Historical 
Publications  and  Records  Commission  and  Queens  College. 
For  further  information,  contact  John  Catanzariti,  editor, 
Queens  College,  CUNY,  Flushing,  NY  U3G7-0904;  telephone: 
(718)  6704208. 


REVOLUTIONARY  AMERICA,  1763-1789 

The  Library  of  Congress  has  published  a  two-volume  guide 
to  the  more  important  primary  and  secondary  works  in  its 
collections  on  the  American  Revolutionary  era.  Compiled  over 
a  ten-year  period,  this  bibliography  represents  a  comprehen- 
sive review  of  monographs,  doctoral  dissertations,  collected 
works,  festschriften,  pamphlets,  and  serial  publications.  An  ex- 
tensive index  to  persons  and  places  contains  nearly  100,000 
references  and  cross-references  to  the  14,810  numbered  en- 
tries in  the  text.  There  is  also  an  essay  by  the  compiler,  Ron- 
ald M.  Gephart,  on  the  preservation  and  publication  of  docu- 
mentary sources  on  the  American  Revolution.  Volume  II 
contains  a  section  devoted  to  the  drafting  and  ratification  of 
the  Constitution.  It  can  be  ordered  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  D.C. 
20402;  the  two-volume  set  is  $38.00.  (Include  stock  number: 
030-000-00125-7.) 

THE  SAR  MAGAZINE 

The  SAR  Magazine  inaugurated  its  commemoration  of  the 
Bicentennial  of  the  Constitution  with  its  spring  1985  issue, 
which  contains  special  features  including  an  article  on  the 
events  leading  up  to  the  Constitutional  Convention  of  1787  by 
the  Secretary  General  of  the  Sons  of  the  American  Revolution, 
a  look  at  the  influence  of  John  Dickinson  on  eighteenth-centu- 
ry political  events,  and  a  discussion  of  the  motives  of  the 
framers  of  the  Constitution  by  former  senator  Sam  J.  Ervin,  Jr. 
For  further  information,  contact  Winston  C.  Williams,  Editor, 
P.O.  Box  26595,  Mibv*  kee,  WI  53226;  telephone:  (414)  259- 
9915. 

THE  ESSENTIAL  ANTIFEDERALIST 

Jdited  by  William  Allen  of  Harvey  Mudd  College  and  Gordon 
■Lloyed  of  the  University  of  Redlands,  The  Essential  Anti- 
federalist  has  just  been  published  by  the  Center  for  the  Study 
of  the  Constitution,  Carlisle,  PA.,  and  the  University  Press  of 
America.  It  has  been  designed  specifically  for  classroom  use 
and  provides  a  broad  selection  of  some  of  the  principal 
themes  of  the  Antifederalists.  For  more  information,  write  to 
the  University  Press  of  America,  4720  Boston  Way,  Lanham, 
MD  20706. 


ERLC 


WILLIAM  and  MARY  QUARTERLY 
SPECIAL  BICENTENNIAL  ISSUE 

The  William  and  Mary  Quarterly  solicits  contribu 
tions  to  its  Constitution  Bicentennial  issue,  scho  iuletf 
for  1987.  Manuscripts  should  be  submitted,  in  tripUrate. 
by  December  31,  1985.  The  contents  of  the  issue  wtB  fc*- 
selected  by  recommendation  of  a  jury  of  distlngufc£:ti£ 
historians  after  initial  sifting  by  the  editors.  Manual 
not  chosen  will  be  returned  promptly.  The  best  aructe, 
as  determined  by  the  jury,  will  receive  a  prize  cf  &ft>0.£K>. 
Manuscripts  should  be  addressed  to  The  Editor,  WliXiam 
and  Mary  Quarterly,  Box  220,  Williamsburg,  VA  23187. 


ESSAYS  ON  THE  CONSTITUTION 

|NET  and  Alvin  Perlmutter  Productions  have  re- 
Wwczived  a  grant  to  support  research  and  develop- 
amti  from  the  Corporation  for  Public  Broadcasting  for  a 
series  of  one-hour  documentaries  examining  the 
'ciensu^g  and  effectiveness  of  the  Constitution.  Entitled 
Essatfs  on  the  Constitution,  the  programs  are  expected 
to  ><•      adcast  in  1987  over  the  Public  Broadcasting 
Syt^ra  The  ^lies  writer/historian  is  Bernard  Weis- 
bew*.  For  more  information,  contact  Alvin  H.  Perlmut- 
ter,  Inc.  45  Wr  <\  m\  Street,  N.Y.,  N.Y.  10036;  telephone: 
(212)  32J^ilC. 
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State  Programs 


After  the  Revolution:  New  Hampshire  and  the  New  Nation,  1783-1820 

sponsored  by  the  New  Hampshire  Bicentennial  Commission  on  the  U.S.  Constitution 


|y  ew  Hampshire  was  the  ninth  and  therefore  decisive  state 
llto  r^fy  the  Constitution;  in  1981,  New  Hampshire  became 
the  first  state  to  establish  a  Bicentennial  Commission  on  the 
Constitution.  Composed  of  legislators  and  executive  appoin- 
tees, the  Commission. began  discussions  of  a  number  of  com- 
memorative activities  in  1984.  The  first  of  these  is  "After  the 
Revolution:  New  Hampshire  and  the  New  Nation,  1780-1800." 
The  project  involves  both  research  and  public  programs  and  is 
supported  in  part  by  a  grant  from  the  New  Hampshire  Council 
for  the  Humanities. 

With  an  interest  in  furthering  understanding  of  the  ratifica- 
tion process  and  of  the  society  which  gave  rise  to  the  Consti- 
tution, the  Commission  developed  "After  the  Revolution"  as  a 
project  that  will  examine  in  depth  eight  towns.  It  involves  an 
eight-month  research  phase  in  which  historians  and  local  re- 
searchers are  collaborating  on  community  studies  of  the  eight 
towns;  it  will  result  in  a  traveling  exhibit  on  patterns  of  town 
development  in  the  years  following  the  Revolution,  a  chamber 
theater  production  on  the  ratification,  a  speakers'  bureau,  and 
a  collection  of  essays. 

The  project  began  on  January  26,  1985,  with  a  conference 
held  at  the  State  House  in  Concord.  More  than  230  people — in- 
cluding substantial  numbers  of  teachers,  librarians,  legislators, 
and  local  historians — attended  the  day  of  workshops.  The  key- 
note was  struck  in  the  morning  session  by  Commission  mem- 
ber Jere  Daniell,  Professor  of  History  at  Dartmouth  College 
and  author  of  Experiment  in  Republicanism:  New  Hampshire 
Politics  and  the  American  Revolution,  1741-1794.  Daniell  fo- 
cussed  his  discussion  on  the  consummate  political  skills  by 
which  the  proponents  of  the  Constitution  achieved  their  nar- 
row but  critical  victory  in  New  Hampshire. 

Several  specialists  in  the  history  of  the  federal  period  in 
New  Hampshire  and  New  England  then  addressed  a  range  of 
topics  pertinent  to  the  proposed  community  studies:  agricul- 
ture, commerce  and  self-sufficiency;  patterns  of  town  develop- 
ment; religious  diversity;  intellectual  backgrounds;  develop- 
ments in  architecture  and  technology;  the  role  of  women  in 
the  family  and  society.  Each  presented  a  topic  from  his  or  her 
own  work,  with  particular  attention  to  sources  and  methods  of 
research. 

The  research  phase  is  well  under  way  in  eight  towns  around 
the  state.  The  study  communities  have  been  chosen  to  reflect 
the  diversity  of  the  state  in  the  period:  the  long-settled  mer- 
cantile and  commercial  towns  of  the  coast;  the  farming  com- 
munities of  the  Merrimack  and  Connecticut  Rivers  with  their 
respective  ties  to  Massachusetts  and  Connecticut;  the  newly 
settled  communities  of  the  northern  frontier.  Four  of  the  eight 
were  federalist,  three  antifederalist,  and  one  did  not  vote.  Site 
historians  include  the  Director  of  the  State  Historical  Society, 
the  State  Archivist,  and  historians  from  three  state  colleges, 
and  Phillips  Exeter  Academy.  Stephen  Marini,  Associate  Pro- 
fessor of  Religion  at  Wellesley  College,  is  project  historian. 

To  assist  in  these  local  studies  and  others  undertaken  by  re- 
searchers working  independently  throughout  the  state,  the 
project  has  prepared  "After  the  Revolution:  A  Guide  to  Re- 
search in  the  History  of  New  Hampshire  Towns,  1780-1800." 
The  guide  includes  notes  on  research  and  interpretation,  brief 


descriptions  of  the  many  different  kinds  of  primary  sources 
available  and  advice  about  where  to  find  them,  a  basic  bibliog- 
raphy of  secondary  sources,  and  notes  on  the  care  and  preser- 
vation of  old  papers. 

For  more  information,  contact  Karen  Bowden,  Project  Direc- 
tor, 44  Ivaloo  #2,  Somerville,  MA  02143;  telephone:  (617)  625- 
7013. 


UTAH  COMMEMORATES  CONSTITUTION'S 
BICENTENNIAL 

In  November  1984,  Utah  Governor  Scott  Matheson  issued  an 
1  executive  order  naming  the  Utah  Commission  on  Education 
for  Law  and  Citizenship  as  the  coordinator  of  the  Bicentennial 
activities  in  Utah.  The  Utah  legislature  has  appropriated 
$25,000  to  be  used  for  Bicentennial  projects.  The  Commission 
plans  to  involve  Utah's  schools,  church,  civic  and  community 
groups  in  the  celebration.  For  further  information,  contact  El- 
don  M.  Tolman,  Director  of  the  Bicentennial  for  the  Utah  Com- 
mission on  Education  for  Law  and  Citizenship,  4235  Highland 
Drive,  Salt  Lake  City,  Utah  84124. 


NORTHWEST  ORDINANCE 
BICENTENNIAL 

Efforts  to  commemorate  the  two  hundredth  anniversa- 
ry of  the  Northwest  Ordinance,  which  was  enacted  in 
1787  and  put  into  effect  in  1788,  are  going  forward. 

The  Ohio  Historical  Society  sponsored  a  public  con- 
ference, "Toward  the  Bicentennial  of  the  Northwest  Or- 
dinaire," with  the  support  of  the  Ohio  Humanities 
Council  in  Columbus  on  October  20,  1984.  Designed  to 
increase  public  awareness  and  appreciation  of  the 
Northwest  Ordinance  as  a  seminal  influence  on  Ameri- 
can political  culture,  it  featured  presentations  by  Robert 
S.  Hill  on  the  origin  of  the  Ordinance,  Phillip  R.  Shriver 
on  its  interpretation  by  historians,  Peter  S.  Onuf  on  its 
impact  on  the  mechanics  of  statehood  end  Reginald 
Horsman  on  federal  Indian  policy  under  the  Ordinance. 
A  planning  session  followed. 

The  Northwest  Ordinance  Bicentennial  Planning  Com- 
mittee has  been  organized  to  encourage,  coordinate  and 
carry  on  celebratory  and  educational  activities.  Project- 
ed programs  include  conferences,  the  preparation  of  cur- 
riculum materials,  and  the  support  of  scholarship.  The 
Committee  is  now  forming  a  network  of  scholars.  Per- 
sons with  an  interest  in  the  history  of  the  Northwest  Or- 
dinance, including  its  background  and  influence,  and  in 
the  meaning  and  current  relevance  of  its  principles,  are 
invited  to  write  to  R.  S.  Hill,  Chair,  Northwest  Ordinance 
Bicentennial  Planning  Committee,  Marietta  College,  Mar- 
ietta, Ohio,  45750. 
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Federal  Bicentennial  Agenda 


USIA  AWARDS  GRANT  FOR  INTERNATIONAL 
CONFERENCE  ON  CONSTITUTIONALISM 

Forty  participants  from  23  countries  will  attend  a  five-day  in- 
ternational conference  on  constitutionalism  which  is  being 
sponsored  by  the  American  Enterprise  Institute  for  Public  Pol- 
icy Research  (AEI),  with  partial  funding  from  the  U.S.  Informa- 
tion Agency  (USIA)  and  the  Agency  for  International  Develop- 
ment. 

USIA  awarded  a  $58,025  grant  to  AEI  to  cover  travel  and  per 
diem  expenses  for  20  foreign  and  10  U.S.  participants,  includ- 
ing government  officials,  political  leaders,  constitutional  law- 
yers, judges,  and  scholars. 

At  the  invitation  of  Chief  Justice  Burger,  the  conference, 
which  begins  on  November  18,  1985,  will  be  held  in  the  U.S. 
Supreme  Court  building  in  Washington,  D.C.  Robert  A.  Gold- 
win,  AEI's  Director  of  Constitutional  Studies,  will  preside  over 
the  conference. 

The  focus  of  the  conference  will  be  on  the  different  ways, 
including  federalism,  that  constitutions  address  problems  of 
national  diversity — racial,  ethnic,  religious,  and  linguistic.  Eight 
leading  constitutionalists  will  present  papers  describing  their 
countries'  experiences. 

Participants  from  the  following  nations  are  scheduled  to  at- 
tend: Argentina,  Belgium,  Brazil,  Cameroon,  Canada,  Egypt, 
Federal  Republic  of  Germany,  France,  India,  Indonesia,  Israel, 
Italy,  Japan,  Malaysia,  Peoples  Republic  of  China,  Portugal, 
Singapore,  Spain,  Sri  Lanka,  Switzerland,  United  Kingdom, 
United  States,  and  Yugoslavia. 

This  conference  is  one  activity  of  AEI's  bicentennial  project, 
"A  Decade  of  Study  of  the  Constitution." 

USIA,  an  independent  agency  within  the  Executive  Branch, 
is  responsible  for  the  U.S.  Government's  informational,  educa- 
tional and  cultural  exchange  programs.  For  further  informa- 
tion, contact  Jane  Taylor:  (202)  485-2355. 


Bicentennial  Commissioners  Named 

On  June  25,  1985,  President  Reagan  announced  the 
names  of  all  but  three  appointees  to  the  federal  com- 
mission to  plan  the  Bicentennial  of  the  Constitution.  The 
legislation  passed  by  Congress  specified  that  the  presi- 
dent, in  addition  to  members  he  would  choose  himself, 
would  select  members  recommended  by  the  House  and 
Senate  leadership  and  by  the  Chief  Justice. 

The  following  members  were  appointed  by  the  Presi- 
dent: FREDERICK  K.  BIEBEL,  Executive  Vice  President 
and  Treasurer  of  the  International  Republican  Cooper- 
ation Fund  in  Washington,  D.C;  BETTY  SOUTHARD 
MURPHY,  a  partner  in  the  law  firm  of  Baker  &  Hostetler 
in  Washington,  D.C;  PHYLLIS  SCHLAFLY,  President  of 
Eagle  Forum  in  Washington,  D.C;  BERNARD  H  SIE- 
GAN,  Distinguished  Professor  of  Law  at  the  University 
of  San  Diego;  RONALD  H  WALKER,  Managing  Director 
and  Partner  of  Korn/Ferry  International  in  Washington, 
D.C;  CHARLES  ALAN  WRIGHT,  Professor  of  Law  at  the 
University  of  Texas  at  Austin;  and  E.  V.  HILL,  Pastor, 
Mount  Zion  Missionary  Baptist  Church,  has  Angeles  (ap- 
pointed to  Commission,  July  1985). 

Members  recommended  by  the  House  leadership  in- 
clude: LYNNE  ANNE  VINCENT  CHENEY,  Senior  Editor 
of  the  Washingtonian  Magazine;  PHILIP  M.  CRANE, 
U.S.  Representative  for  the  12th  District  of  Illinois;  WIL- 
LIAM JOSEPH  GREEN,  an  attorney  with  the  firm  of 
Wolf,  Block,  Schorr  &  Solis-Cohen  of  Philadelphia;  and 
THOMAS  HENRY  O'CONNOR,  a  Professor  of  history  at 
Boston  College. 

Members  chosen  on  recommendation  of  the  Senate 
leadership  are:  HARRY  McKINLEY  LIGHTSEY,  JR., 
Dean,  University  of  South  Carolina  School  of  Law; 
EDWARD  P.  MORGAN,  owner  of  the  law  firm  of  Welch 
&  Morgan  of  Washington,  D.C;  THEODORE  FULTON 
STEVENS,  U.S.  Senator  for  the  State  of  Alaska;  and  ED- 
WARD M.  KENNEDY,  U.S.  Senator  for  the  State  of  Mas- 
sachusetts (appointed  to  Commission,  July  1985). 

Commission  members  recommended  by  the  Chief  Jus- 
tice are:  HERBERT  BROWN  ELL,  Counsel  with  the  law 
firm  of  Lord,  Day  and  Lord  in  New  York  City;  CORNE- 
LIA G.  KENNEDY,  U.S.  Circuit  Judge  for  the  Sixth.  Cir- 
cuit (Michigan);  OBERT  CLARK  TANNER,  Founder  inu 
Chairman  of  the  Board  of  O.C  Tanner  &  Company;  and 
CHARLES  EDWARD  WIGGINS,  U.S.  Circuit  Judge  for 
the  Ninth  Circuit  (California). 

One  member  is  still  to  be  named  from  the  president's 
list.  Chief  Justice  Warren  E.  Burger  was  designated  the 
commission's  chair. 
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PROJECT  '87 

announces  the  publication  of 

LESSONS  ON  THE  CONSTITUTION 

Supplements  to  High  School  Courses  in 
American  History,  Government  and  Civics 


Lessons  on  the  Constitution  features  sixty  lessons  designed  to  enhance  teaching  about  the  Constitution 
in  secondary  schools.  The  lessons  are  designed  to  fit  into  existing  curricula  and  to  complement  standard 
high  school  textbooks.  Lesson  plans  for  teachers  accompany  each  of  the  sixty  lessons,  which  are 
organized  into  chapters  on  the  origins  and  principles  of  the  Constitution,  the  principles  of  constitutional 
government,  specific  constitutional  issues,  and,  last,  digests  of  landmark  Supreme  Court  cases, 
accompanied  by  student  worksheets.  These  lessons  are  introduced  with  a  chapter  devoted  to  the  text  of 
the  Constitution,  a  list  of  amendments  to  the  Constitution  proposed  by  Congress  but  not  adopted,  and 
selected  essays  from  The  Federalist. 

Lessons  on  the  Constitution  was  developed  for  Project  '87  by  John  J.  Patrick,  Department  of  Curriculum 
and  Instruction,  Indiana  University,  and  Richard  C.  Remy,  Mershon  Center,  Ohio  State  University.  The 
lessons  have  been  field-tested  by  teachers  and  reviewed  by  scholars.  Paul  Finkelman,  History  Depart- 
ment, State  University  of  New  York,  Binghamton,  served  as  consulting  historical  editor. 

Development  of  the  lessons  was  supported  by  a  grant  from  the  National  Endowment  for  the 
Humanities.  Scott,  Foresman  Publishing  Company  provided  a  contribution  toward  producing  the 
manuscript.  Core  support  to  Project  '87  from  the  William  and  Flora  Hewlett  Foundation  provided 
additional  administrative  expenses. 

Lessons  on  the  Constitution  is  being  published  by  Project  '&7  and  the  Social  Science  Education  Consortium.  The  cost 
of  the  Lessons  is  $19.50  per  copy  with  a  20%  discount  for  orders  of  10  or  more  copies.  Note:  Individuals  who  are 
ordering  10  or  more  copies  must  have  them  shipped  to  the  same  address  in  order  to  Qualify  for  the  20%  discount. 
Prepayment  must  accompany  any  order  under  $20.00  and  orders  of  10  or  more  copies  placed  by  individuals. 
(Mastercharge  and  Visa  charges  are  acceptable.)  Information  for  postage  and  handling  is  as  follows: 


Postage  and  Handling 


Postage  and  handling  charges  are  covered  by  SSEC  on  all  prepaid  orders  if  shipped  library  or  book  rate.  On 
purchase  orders  (for  libraries  and  schools),  charges  are  added  as  follows: 


Order 
$20.00-  $50.00 
$50.01-$100.00 
$100.01-$200.00 


Book  Rate 
$4.00 
$6.00 
$7.00 


Library  Rate* 
$3.00 
$5.00 
$5.00 


Orders  for  more  than  $200.00,  orders  requested  to  be  shipped  at  a  faster  rate  than  fourth-class  mail,  and 
orders  with  a  foreign  shipping  address  will  be  charged  the  actual  amount  of  postage,  plus  $1.00  handling  charge. 

Allow  at  least  three  weeks  delivery  by  fourth-class  mail;  if  you  require  faster  delivery,  call  the  Social  Science 
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this  Constitution 


The  Treaty  of  Paris,  continued  fmm  inside  front  cover 


Artic.  .e  3d 

It  is  agreed  that  the  People  of  the  United  States  shall  continue 
to  enjoy  unmolested  the  Right  to  take  Fish  of  every  kind  on  the 
Grand  Bank  and  on  all  the  other  Banks  of  New-foundland,  also 
in  Gulph  of  Sl  Lawrence,  and  at  all  other  Places  in  the  Sea  where 
the  Inhabitants  of  both  Countries  used  at  any  time  heretofore  to 
fish.  And  also  that  the  Inhabitants  of  the  United  States  shall 
have  Liberty  to  take  Fish  of  every  Kind  on  such  Part  of  the  Coast 
of  New-foundland  as  British  Fishermen  shall  use,  (but  not  to  dry 
or  cure  the  same  on  that  Island)  And  also  on  the  Coasts  Bays  & 
Creeks  of  all  other  of  his  Britannic  Majesty's  Dominions  in 
America,  and  that  the  American  Fishermen  shall  have  Liberty 
to  dry  and  cure  Fish  in  any  of  the  unsettled  Bays  Harbours  and 
Creeks  of  Nova  Scotia,  Magdalen  Islands,  and  Labrador,  so  long 
as  the  same  shall  remain  unsettled  but  so  soon  as  the  same  or 
either  of  them  shall  be  settled,  il  shall  not  be  lawful  for  the  said 
Fishermen  to  dry  or  cure  Fish  at  such  Settlement,  without  a 
previous  Agreement  for  that  purpose  with  the  Inhabitants, 
Proprietors  or  Possessors  of  the  Ground. 

Article  4th 

It  is  agreed  that  Creditors  or,  either  Side  shall  meet  with  no 
lawful  impediment  torhp  "  -  very  of  the  full  Value  in  Sterling 
Money  of  all  bona  fici.  :>       "retofor0  contracted. 

Av     .le  5th 

It  is  agreed  that  the  Coi.gjv  v  shall  earnestly  recommend  it  to 
the  Legislatures  of  the  respective  States  to  provide  for  the  Res- 
titution of  all  Estates,  Rights  and  Properties  which  have  been 
confiscated  belonging  to  real  British  Subjects;  and  also  of  the 
Estates  Rights  and  Properties  of  Persons  resident  in  Districts  in 
the  Possession  of  his  Majesty's  Arms,  and  who  have  not  borne 
Arms  against  the  said  United  States.  And  that  Persons  of  any 
other  Description  shall  have  free  Liberty  to  go  to  any  Part  or 
Parts  of  any  of  the  thirteen  United  States  and  therein  to  remain 
twelve  Months  unmolested  in  their  Endeavors  to  obtain  the 
Restitution  of  such  of  their  Estates  rights  &  Properties  as  may 
have  been  confiscated.  And  that  Congress  shall  also  earnestly 
recommend  to  the  several  States,  a  Reconsideration  and  Revi- 
sion of  all  Acts  or  Laws  regarding  the  Premises,  so  as  to  render 
the  said  Laws  or  Acts  perfectly  consistent,  not  only  with  Justice 
and  Equity,  but  with  the  Spirit  of  Conciliation,  which,  on  the 
Return  of  the  Blessings  of  Peace  should  universally  prevail.  And 
that  Congress  shall  also  earnestly  recommend  to  the  several 
States,  that  the  Estates,  Rights  and  Properties  of  such  last  men- 
tioned Persons  shall  be  restored  to  them,  they  refunding  to  any 
Persons  who  may  be  now  in  Possession,  the  Bona  fide  Price 
(where  any  has  been  given)  which  such  Persons  may  have  paid 
on  purchasing  any  of  the  said  Lands,  Rights  or  Properties,  since 
the  Confiscation. 

And  it  is  agreed  that  all  Persons  who  have  any  Interest  in 
confiscated  Lands,  either  by  Debts,  Marriage  Settlements,  or 
otherwise,  shall  meet  with  no  lawful  Impediment  in  the  Pros- 
ecution of  their  just  Rights. 


Article  6th 

That  there  shall  be  no  future  Confiscations  made  nor  any 
Prosecutions  commene'd  against  any  Person  or  Persons  for  or 
by  Reason  of  the  Part,  which  he  or  they  may  have  taken  in  the 
present  War,  and  that  no  Person  shall  on  that  Account  suffer  any 
future  Loss  or  Damage,  either  in  his  Person  Liberty  or  Property; 
and  that  those  who  may  be  in  Confinement  on  such  Charges  at 
the  Time  of  the  Ratification  of  the  Treaty  in  America  shall  be 
immediately  set  at  Liberty,  and  the  Prosecutions  so  commenced 
be  discontinued. 

Article  7th 

There  shall  be  a  firm  and  perpetual  Peace  between  his  Britan- 
nic Majesty  and  the  said  States  and  between  the  Subjects  of  the 
one,  and  the  Citizens  of  the  other,  wherefore  all  Hostilities  both 
by  Sea  and  Land  shall  from  henceforth  cease:  All  Prisoners  on 
both  Sides  shall  be  set  at  Liberty,  and  his  Britannic  Majesty  shall 
with  all  convenient  speed,  and  without  causing  any  Destruction, 
or  carrying  away  any  Negroes  or  other  Property  of  the  Ameri- 
can Inhabitants,  withdraw  all  his  Armies,  Garrisons  &  Fleets 
from  the  said  United  States,  and  from  every  Port,  Place  and 
Harbour  within  the  same;  leaving  in  all  Fortifications  the  Amer- 
ican Artillery  that  may  be  therein:  And  shall  also  Order  8c  cause 
all  Archives,  Records,  Deeds  8c  Papers  belonging  to  any  of  the 
Sc  id  States,  or  their  Citizens,  which  in  the  Courseof  the  War  may 
have  fallen  into  the  Hands  of  his  Officers,  to  be  forthwith 
restored  and  delivered  to  the  proper  States  and  Persons  to  whom 
they  belong. 

Article  8th 

The  Navigation  of  the  River  Mississippi,  from  its  source  to  the 
Ocean  shall  for  ever  remain  free  and  open  to  the  Subjects  of 
Great  Britain  and  the  Citizens  of  the  United  States. 

Article  9th 

In  Case  it  should  so  happen  that  any  Place  or  Territory 
belonging  to  great  Britain  or  to  the  United  States  should  have 
been  conquer'd  by  the  Arms  of  either  from  the  other  before  the 
Arrival  of  the  said  Provisional  Articles  in  America  it  is  agreed 
that  the  same  shall  be  restored  without  Difficulty  and  without 
requiring  any  Compensation. 

Article  10th 

The  solemn  Ratifications  of  the  present  Treaty  expedited  in 
good  &  due  Form  shall  be  exchanged  between  the  contracting 
Parties  in  the  Space  of  Six  Months  or  sooner  if  possible  to  be 
computed  from  the  Day  of  the  Signature  of  the  present  Treaty. 
In  Witness  whereof  we  the  undersigned  their  Ministers  Plenipo- 
tentiary have  in  their  Name  and  in  Virtue  of  our  Full  Powers 
signed  with  our  Hands  the  present  Definitive  Treaty,  and 
caused  the  Seals  of  our  Arms  to  be  affix'd  thereto, 

Done  at  Paris,  this  third  Day  of  September,  In  the  Year  of  our 
Lord  one  thousand  seven  hundred  8c  eighty  three. 

D  Hartley  John  Adams   B  Franklin   John  Fay 
[Seal]  [Seal]  [Seal]  [Seal] 


O    his  Constitution 

ERIC 
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Chronology  of  Bicentennial  Dates 
from  the  End  of  the  American  Revolution 
to  the  Ratification  of  the  Bill  of  Rights 


After  the  Continental  Congress  voted  in  favor  of  independence  frvm  Great  Britain  on  July  2, 
1776,  and  adopted  the  Declaration  of  Independence  on  July  4,  it  tuok  up  the  proposal  of  Richard 
Henry  Lee  for  a  tlplan  of  confederation.  "  On  July  12,  1776,  a  congressional  committee  presented 
"Articles  of  Confederation  and  Perpetual  Union,"  which  the  Congress  debated  for  more  than  a  year. 
The  body  adopted  the  Articles  of  Confederation  on  November  15,  1777,  and  submitted  them  to  the 
thirteen  states  for  ratification,  which  had  to  be  unanimous.  By  March  1,  1781,  all  the  states  had 
given  their  assent.  The  Articles  of  Confederation  gave  limited  powers  to  the  federal  government;  im- 
portant decisions  required  a  super-majority  of  nine  states.  Congress  could  declare  war  and  compact 
peace,  but  could  not  levy  taxes,  or  regulate  trade  between  the  states  or  between  any  state  and  a  for- 
eign country.  All  amendments  had  to  be  adopted  without  dissenting  votes.  In  1786,  James  Madison 
described  the  Articles  as  ''nothing  more  than  a  treaty  of  amity  and  of  alliance  between  independent 
and  sovereign  states."  As  attempts  to  amend  the  Articles  proved  fruitless,  and  interstate  disputes 
over  commercial  matters  multiplied,  the  weaknesses  of  the  Articles  of  Confederation  as  a  fundamen- 
tal charter  became  apparent.  The  march  toward  a  new  fomi  of  government  began. 


September  3,  1783:  Articles  of  Peace  ending  hos- 
tilities between  Great  Britain  and  the  United  States 
axe  signed  by  Britain  in  Paris. 
November  25,  1783:  British  troops  evacuate  New 
York  City. 


December  23,  1783:  George  Washington  resigns 
his  commission  as  commander-in-chief  of  Ameri- 
can forces  and  takes  leave  uof  all  the  employments 
of  pubJic  life." 

March  25  -28,  1785:  MOUNT  VERNON  CONFER- 
ENCE. George  Washington  hosts  a  meeting  at 
Mount  Vernon  of  four  commissioners  from  Mary- 
land and  four  from  Virginia  to  discuss  problems  re- 
lating to  the  navigation  of  the  Chesapeake  Bay  and 
the  Potomac  River.  After  negotiating  agreements, 
the  commissioners  recommend  to  their  respective 
legislatures  that  annual  conferences  be  held  on 
commercial  matters  and  that  Pennsylvania  be  invit- 
ed to  join  Maryland  and  Virginia  to  discuss  linking 
the  Chesapeake  and  the  Ohio  River. 
January  16,  1786:  Virginia's  legislature  adopts  a 
statute  for  religious  freedom,  originally  drafted  by 
Thomas  Jefferson  and  introduced  by  James  Madi- 
son. The  measure  protects  Virginia's  citizens 
against  compulsion  to  attend  or  support  any 
church  and  against  discrimination  based  upon  reli- 
gious belief.  The  law  serves  as  a  model  for  the 
First  Amendment  to  the  United  States  Constitu- 
tion. 

January  21,  1786:  Virginia's  legislature  invites  all 
the  states  to  a  September  meeting  in  Annapolis  to 
discuss  commercial  problems. 


continued  on  page  51 


Principal  Sources:  Richard  B.  Morris,  ed.  Encyclopedia  of  American  History  (New  York: 
Harper  &  Row,  1976);  Samuel  Eliot  Morison,  The  Oxford  History  of  the  American  People  (New 
York:  Oxford  University  Press,  1965). 
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From  the  Editor: 


September  17,  1985  marked  the  198th  ar  rv     jary  of  the  adoption  of 
the  Constitution  by  the  Federal  Conv<       ■,  the  Bicentennial  is  draw- 
ing near.  This  summer,  the  Federal  Coir  ._>sion  on  the  Bicentennial 
of  the  United  States  Constitution  held  its  fiiat  meeting  amid  expectations 
of  hightened  public  interest  in  this  historic  era,  (A  report  on  the  Commis- 
sion's meeting  appears  on  p.  45.)  Similarly,  several  state  commissions 
are  engaged  in  planning  programs  that  will  highlight  the  special  character 
of  state  experience  under  the  Constitution,  this  Constitution  looks  for- 
ward to  reporting  on  these  activities  and  to  providing  resources  for  these 
events. 

In  this  issue  of  this  Constitution,  we  continue  our  series  on  war  pow- 
ers as  a  crucial  constitutional  issue.  Harold  M.  Hyman  examines  the  de- 
velopment of  presidential  war-making  authority  in  the  nineteenth  century, 
focusing  on  Abraham  Lincoln  and  the  Civil  War. 

Two  additional  articles  address  issues  that  are  fraught  with  constitu- 
tional implications,  although  they  are  not  mentioned  in  the  Constitution. 
In  the  first,  Martin  Shapiro  investigates  the  development  of  the  bureaucra- 
cy— the  changing  ideas  of  who  should  work  for  the  federal  government 
and  the  thorny  question  of  which  branch  of  government  controls  federal 
workers.  In  "Education  for  a  Republic,"  David  Tyack  and  Thomas  James 
review  the  ways  in  vrhich,  and  to  what  purpose,  the  federal  government 
encouraged  public  education,  although  that  responsibility  was  not  one  of 
those  expressly  delegated  to  if. 

John  Jay  was  not  among  those  who  met  in  Philadelphia  in  1787  and 
made  the  decision  of  what  should  be  included  in  the  frame  of  govern- 
ment, but  his  thinking  on  constitutional  matters  influenced  many  who 
were  there.  In  the  "Documents"  section,  Richard  B.  Morris  offers  a  look  at 
Jay's  writings  on  constitutional  subjects. 

Jay's  ideas,  and  those  of  Alexander  Hamilton  and  James  Madison,  the 
wrkers  of  The  Federalist,  are  also  considered  in  the  "For  the  Classroom" 
section,  along  with  the  work  of  Alexis  de  Toqueville,  in  a  discussion  of  a 
summer  seminar  conducted  by  Harvey  C,  Mansfield,  Jr.,  and  Delba  Win- 
throp.  The  seminar  syllabus  should  prove  useful  to  others  wishing  to 
study  "The  American  Experiment." 

A  special  piece  in  the  "Bicentennial  rrazette"  appears  in  response  to 
many  requests  for  the  titles  of  basic  books  on  the  Constitution,  Kermit 
Kail  provides  "An  Introductory  Bibliography  to  American  Constitutional 
History." 

This  issues  features  a  slightly  elaborated  version  of  the  "Chronology  of 
Bicentennial  Dates,"  published  far  the  first  time  in  issue  No.  1  of  this 
Constitution.  We  anticipate  that  our  new  readers  will  find  it  as  helpful  as 
have  our  initial  subscribers. 
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War  Powers  in  Nineteenth-€ei 
Abraham  Linsoisi  and  His  Heirs 

by  HAROLD  M.  HYMAN 


s  the  Constitution's  Bicenten- 
nial approaches,  we  learn  pain- 
Ifully  that  s  isitive  public  is- 
sues such  as  war  powers  cannot 
easily  be  resolved  by  neat  refer- 
ences to  specific  clauses  of  the 
Constitution.  A  century  and  a  quar- 
ter ago,  Lincoln's  generation  tested 
the  purposes  to  which  president, 
Congress  and  Supreme  Court  might 
apply  or  restrain  the  war  powers. 
Perhaps  this  review  of  their  experi- 
ences will  help  us  to  move  closer  to 
a  point  the  poet  T.S.  Eliot  de- 
scribed in  his  last  Quartet:  "The 
end  of  our  exploring  will  be  to 
arrive  where  we  started  and  see  the 
place  for  the  first  time." 

A  Military  Dictator 

"King  Linkum  I "  according  to 
antiwar  Democrats,  was  a  racemix- 
ing  dictator  who  aimed  to  central- 
ize, militarize,  and  mongrelize  the 
Union  of  states.  This  description  of 
Lincoln  as  dictator  began  to  be 
heard  very  soon  after  the  Civil  War 
began.  In  order  to  prevent  Washing- 
ton from  becoming  entirely  encir- 
cled by  pro-secession  state  govern- 
ments in  Maryland  and  Delaware, 
and  to  ensure  the  transit  of  loyal 
troops  to  the  isolated  capital,  Lin- 
coln, beginning  in  April  1861,  or- 
dered federal  soldiers  to  arrest  ac- 
tivist secessionists,  saboteurs,  and 
guerrillas  in  those  areas.  In  peace- 
time, such  activities  would  have 
been  clearly  unconstitutional.  He 
later  extended  similar  temporary 
orders  to  other  northern  areas  of 
uncertain  allegiance.  And,  as  Un'on 
soldiers  occupied  parcels  of  Dixie, 
Lincoln  transformed  such  early  im- 
provisations into  coherent  policies 
on  military  governments,  military 
emancipations,  and  military  recon- 
structions of  state  governments.  He 
based  them  all  on  the  Constitution's 
scattered  clauses  on  the  war  pow- 
ers, those  of  the  commander-in- 


chief,  and  other  emergency  provi- 
sions. 

The  Democrats1  charges  about 
military  dictatorship  received  en- 
dorsement from  the  chief  justice  of 
the  Supreme  Court  only  weeks  af- 


Article  /,  section  8:  The 
Congress  shall  have  power 
. . .  to  . . .  provide  for  the  com- 
mon defense  and  general 
welfare  of  the  United  States 
. . .;  to  declare  war  .  .  .  ;  to 
raise  and  support  armies  .  .  .  ; 
to  provide  and  maintain  a 
navy;  to  make  rules  for  the 
government  and  regulation  of 
the  land  and  naval  forces;  to 
provide  for  calling  forth  the 
militia  to  execute  the  laws  of 
the  Union,  suppress  insurrec- 
tions and  repel  invasions  .  .  . 

Article  //,  section  2:  The 
President  shall  be  Command- 
er in  Chief  of  the  army  and 
navy  of  the  United  States, 
and  of  the  militia  of  the  sev- 
eral states,  when  called  into 
the  actual  service  of  the  Unit- 
ed States  .... 

Article  IV,  section  4:  The 
United  States  shall  guarantee 
to  every  state  in  this  Union  a 
republican  form  of  govern- 
ment, and  shall  protect  each 
of  them  against  invasion;  and 
on  application  of  the  legisla- 
ture, or  of  the  executive 
(when  the  legislature  cannot 
be  convened),  against  domes- 
tic violence. 


ter  the  Civil  War  started.  Among  the 
civilians  that  Union  troops  arrested 
by  Lincoln's  authority  was  John 
Merryman,  the  young  son  of  an 
influential  Maryland  family.  Merry- 
man  was  an  avowed  secessionist 
who,  when  arrested,  was  reportedly 
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engaged  in  preparing  an  armed 
troop  for  Confederate  service,  an 
action  not  then  a  *        or  even  a 
federal  crime  except  under  the 
Constitution's  unworkable  treason 
clause.  Federal  soldiers  jailed  him 
in  historic  Fort  McHenry.  This  al- 
legedly guiltless  "prisoner  of  state," 
though  locked  up  in  an  "American 
Bastille,"  nevertheless  enjoyed  ac- 
cess to  his  family's  lawyer  (a  global- 
ly unique  privilege,  then  or  since, 
for  captives  in  civil  wars).  The  law- 
yer rushed  to  Washington  and  re- 
turned to  Baltimore  with  the  chief 
justice  of  the  United  States,  Roger 
B.  Taney,  himself  a  Marylander  and 
a  devout  Democrat.  Taney  held  a 
special  session  of  his  circuit  court 
in  order  to  hear  a  petition,  cap- 
tioned Ex  parte  Mei-ryman,  for  the 
prisoner's  release  on  a  habeas  cor- 
pus writ.  On  Lincoln's  orders,  the 
fort's  commander  refused  to  honor 
Taney's  writ.  The  chief  justice 
thereupon  lambasted  the  president 
in  an  opinion  that  he  had  printed  in 
the  newspapers,  creating  a  d^  p 
well  of  constitutional  rhetoric  from 
which  anti-administration  spokes- 
men drew  support 

Taney  insisted  in  Merryman  that 
no  war  existed  because  the  Consti- 
tution alio  wed  only  Congress  to  de- 
clare war.  Therefore  the  military 
arrests  were  twice  illegal,  first,  be- 
cause, legally,  there  was  no  war, 
and  second,  because  only  Congress 
had  the  power  to  suspend  the  habe- 
as corpus  writ.  Aside  from  the 
swollen  role  for  the  judiciary  this 
opinion  asserted,  Taney's  interpre- 
tation treated  the  Constitution  as 
inelastic  and  not  adaptable  save 
through  the  fixed  procedures  of 
amendments:  Its  separations  of 
power  and  functions  between  the 
branches  of  government  were  high 
and  unbridgeable,  and  its  provi- 
sions for  emergencies,  though  writ- 
ten in  1787,  were  the  only  ones  that 
authorities  of  1861  might  use. 

this  Constitution 
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Though  Lincoln  refused  to  obey  the 
chief  justv  ?,  Taney's  Merryman 
opinion  r, ,  inved  such  warm  recep- 
tion in  Union  states,  especially 
among  Democratic  lawyers,  that 
Lincoln  sometimes  despaired  about 
the  failure  of  constitutional  history 
to  offer  remedies  for  present  ills. 

Had  Lincoln  obeyed  Taney  in 
May  1861,  the  Confederacy  conceiv- 
ably could  have  won  its  bid  for 
independence.  Lincoln's  surprising 
readiness  to  act  in  the  existing  cri- 
sis awoke  leaders  of  the  legal  com- 
munity and  the  general  public  from 
the  despair  into  which  many  had 
descended  during  the  secession 
winter.  Excited  by  Lincoln's  vigor 
and  forthrightness,  constitutional 
specialists  responded  quickly  and 
accurately  that  civil  wars  were  nev- 
er declared,  that  grey  areas  existed 
between  declared  and  undeclared 
wars,  and  that  Lincoln's  policies 
sustained  rather  than  threatened 
Congress  and  the  courts.  Republi- 
can legalists  insisted  that  though 
jurists  might  create  constitutional 
abstractions,  more  accountable  of- 
ficials had  to  deal  with  the  real 
world.  Republicans  said  the  Taney 
formula  offered  the  nation  no  rele- 


vant means  of  self-defense  against 
secession  activists,  and  that  the 
Constitution  had  to  allow  alterna- 
tives between  acquiescence  in  na- 
tional dismemberment  and  dicta- 
torship. 

Clearly  individuals  suffered  from 
the  arrests  and  other  war  power 
policies.  But  it  appears  that  their 
imprisonments  were  brief,  uncruel, 
and  open  rather  than  secret.  Politi- 
cal criticism  flourished  everywhere 
in  Union  states  during  the  War  and 
Reconstruction  years,  and  competi- 
tive two-party  politics  travelled  to 
occupied  southern  states  in  the 
Union  armies'  knapsacks.  The  dy- 
namic war  aims  of  Lincoln's  party 
came  to  center  on  enlarging,  not 
diminishing  the  electorates  of  both 
the  Union  states  and  the  crumpling 
Confederate  states.  Unrigged,  cal- 
endared elections  and  unfettered 
courts,  including  Taney's,  operated 
almost  as  if  no  war  existed.  Neither 
Congress  nor  the  majority  of  Union 
voters,  in  overwhelmingly  fair  elec- 
tions, repudiated  Lincoln,  his  poli- 
cies, or  his  party,  even  after  he  used 
the  war  power  to  free  slaves,  re- 
cruit blacks  into  Union  ranks,  and 
reconstruct  whole  states  and  their 
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local  subdivisions.  Himself  as  keen 
a  defender  of  constitutional  rights 
and  legal  processes  as  nineteenth- 
century  America  was  capable  of 
producing,  Lincoln  never  apolo- 
gized for  the  abrasive  and  political- 
ly risky  arbitrary  arrests. 

Indeed,  so  far  from  apologizing 
for  the  arrests,  Lincoln  defended 
their  necessity  and  constitutionality 
and  argued  that  he  had  kept  them 
to  a  risky  minimum.  The  Constitu- 
tion's war-emergency  clauses  exist- 
ed to  give  the  nation  a  reasonable 
capacity  for  self-defense,  and  im- 
plicitly sanctioned  the  arrests.  Lin- 
coln and  those  who  agreed  with 
him  argued  that  necessity  justified 
the  president  and  commander-in- 
chief  in  invoking  the  Constitution 
against  disloyalists  because  the  se- 
cessionists of  1861  had  left  behind 
them  in  Union  states,  often  in  offi- 
cial positions,  spies,  informers,  sup- 
pliers, and  aiders  and  abettors  of 
rebellion.  These  miscreants 
cloaked  themselves  in  the  Bill  of 
Rights  and  habeas  corpus,  Lincoln 
claimed,  and  he  had  to  lift  th& 
cloak. 

And  so  the  Merryman  confronta- 
tion, although  shocking  even  to 

this  Constitution 
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supporters,  contrasted  happily  with 
the  nation's  weakness  in  preceding 
weeks,  when  it  failed  to  sustain  the 
tiny  garrison  of  Fort  Sumter  in  one 
of  its  own  harbors,  it  spurred  many 
persons  to  climb  ahoard  the  war- 
pow*r  bandwagon,  including  aboli- 
tionists, who  now  discerned  in  this 
president's  use  of  emergency  pow- 
ers a  pos&ote  link  between  arbi- 
trary arrests  and  emancipation,  and 
between  reunion  and  a  reconstruct- 
ed or  reformed  nation. 

Nevertheless,  Lincoln's  policies 
did  greatly  enlarge  executive  war 


and  commander-in-chief  powers, 
and  this  enlargement  allowed  Dem- 
ocrats to  depict  Lincoln  as  a  wield- 
er  ;\?  unconstitutional  power,  espe- 
c'ttlly  since  his  policies  differed  so 
sruuply  with  those  of  his  predeces- 
sor, James  Buchanan.  During  his 
lameduck  months  as  president  (No- 
vember 1860-March  1861),  while 
the  Deep  South's  states  seceded, 
Buchanan  could  find  no  resources 
in  the  Constitution  to  deal  even 
with  outgoing  states  much  less  a 
shooting  war.  So  constrained,  Bu- 
chanan allowed  a  significant  seg- 


ment of  the  nation's  civil  and  mili- 
tary professionals  to  resign 
positions  and  go  with  their  states, 
without  impediment  from  the  Unit- 
ed States  government. 

Lincoln's  Constitutional  Under- 
standing 

Whence  came  Lincoln's  under- 
standings of  the  Constitution's  war- 
emergency  powers,  which  he  so 
swiftly  and  unerringly  applied  to 
sustain  national  authority?  Attor- 
ney Lincoln,  a  prominent  commer- 
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cial  lawyer,  shared  his  profession's 
concerns  about  individuals'  legal 
rights  to  the  profits  of  their  labor 
and  capital,  and  the  social  instabil- 
ities between  liberty,  authority,  and 
anarchy  developing  since  the 
French  Revolution.  These  concerns 
made  some  lawyers  try  to  achieve 
justice  as  well  as  stability,  through 
lawsuits  and  politics.  But  even  to 
abolitionist  lawyers,  private  proper- 
ty was  sacred,  and  American  high 
court  case  law,  especially  the  slav- 
ery-related decisions  climaxing  in 
Bred  Scott  (1857),  sustained  sla- 
veowners' rights  to  property  far 
more  than  other  individuals'  civil 
rights  or  liberties.  Prewar  lawyers 
were  encouraged,  however,  by  the 
growth  of  "equity"  law— a  judicial 
system  based  upon  prevailing  no- 
tions of  fairness  and  justice. 

Equity  flowered  as  certain  stat- 
utes ar.cl  judicial  decisions  proved 
to  be  irrelevant  or  ur\just  to  litigants 
and  harmful  to  society,  especially  in 
light  of  swiftly  changing  social  con- 
ditions. Flexibility  and  adaptation 
to  change  were  what  made  equity 
law  attractive  to  leading  lawyers. 
Precisely  such  concerns  had  in- 
spired the  framers  to  gather  in  1787. 
Apparently  it  was  not  difficult  for 
Lincoln  and  numerous  lawyers  in 
Union  states,  upon  news  of  Sumter, 
to  extend  analogous  professional 
views  to  the  escalating  crisis,  and  to 
justify  presidential  decisions  by  a 
conception  of  the  general  welfare. 

Further,  before  1861,  Lincoln  had 
educated  himself  about  a  presi- 
dent's power  to  initiate  and  carry 
on  a  war,  though  a  foreign  one.  A 
one-term  Whig  congressman  in 
1846,  he  opposed  President  James 
K.  Polk's  policies  leading  to  war 
with  Mexico.  It  appears  at  first 
glance  that  Lincoln  reversed  his  po- 
sition on  presidential  war  powers 
between  the  time  of  his  criticisms 
of  Polk  and  1861.  But  Lincoln  was 
not  denying  the  nation's  power 
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Self-defense  as  a  light  and  duty  of  government  had  wots  in  the  turbu- 
lent histories  of  England  and  its  American  colonies,  and  in  the  ideas  of 
Locke,  Montesquieu,  Blackstone,  and  other  wnters. 


when  castigating  Polk.  Instead,  he 
decried  Polk's  misuses  of  that  pow- 
er in  diplomacy  and  assignments  of 
troops  to  combat  before  the  wa^ 
declaration.  Thereafter,  as  an  early 
Republican,  Lincoln  accepted  the 
central  public  policy  inspiring  the 
organization  of  his  party,  namely, 
the  constitutional  authority  to  ex- 
clude slave  property  from  its  terri- 
tories, an  authority  that  Taney  de- 
nied in  the  Bred  Scott  decision.  In 
short,  both  equity  and  territorial 
questions  stressed  the  possibility 
that  the  Constitution  was  more 
than  a  network  of  negatives  but 
was  also  an  instrument  to  release 
power. 

The  most  telling  intellectual  sup- 
port that  Lincoln  and  many  other 
lawyers  brought  to  the  Civil  War 
derived  from  the  idea  that  the  na- 
tion possessed  positive  powers  and 
duties  under  the  Constitution  to 
preserve  itself  and  to  seek  justice. 
Self-defense  as  a  right  and  duty  of 
government  had  roots  in  the  turbu- 
lent histories  of  England  and  its 
American  colonies,  and  in  the  ideas 
of  Locke,  Montesquieu,  Blackstone, 
and  other  writers.  Such  writings 
had  embedded  into  democratic 
thought  the  premise  that  in  real 
emergencies,  normal  procedures 
could  give  way  to  arbitrary  ones, 
but  also  that  incumbent  authorities 
had  to  remain  accountable  for  their 
policies  during  crises.  These  mix- 
tures of  views  underlay  Lincoln's 
forthright  war  policies,  in  which 
coercion  and  democracy  coexisted, 
though  with  risk  to  the  latter. 

Lincoln  as  president  drew  com- 
fort from  the  spirit  of  Alexander 
Hamilton's  Federalist  No.  23,  writ- 
ten to  justify  the  proposed  Consti- 
tution's war-emergency  provisions. 
These  powers,  Hamilton  had  insist- 
ed, "ought  to  exist  without  limita- 
tion, because  it  is  impossible  to 
foresee  or  define  the  extent  and 
variety  of  national  emergencies,  or 
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the  correspondent  variety  of  the 
means  which  may  be  necessary  to 
satisfy  them."  Lincoln  knew  also  of 
George  Washington's  martial  sup- 
pression of  the  Whiskey  Rebellion 
and  the  fact  that  the  revered  Jeffer- 
son had  dispatched  anti-pirate  na- 
val expeditions  to  the  shores  of 
Tripoli  and,  like  John  Adams  before 
him,  sustained  American  naval 
commanders  who,  in  undeclared 
mini-wars,  fought  French  and  Brit- 
ish warships.  In  1812,  Congress  and 
President  James  Madison  stressed 
the  self-defense  theme  heavily  in 
the  formal  declaration  of  war 
against  Britain,  and  in  subsequent 
debates  on  statutory  controls  over 
enemy  aliens.  All  these  precedents 
received  Republicans'  attention,  as 
did  the  fact  that  by  1815,  when  that 
declared  war  ended  in  what  Ameri- 
cans could  at  least  claim  was  a 
victory,  the  foundation  existed  for  a 
legal  theory  of  emergency  powers. 

Foreign  affairs,  continuing  to  af- 
fect American  policies,  brought  for- 
ward President  James  Monroe's 
Declaration  of  1823  against  future 
European  colonization  in  Central 
ar.i  South  America.  From  Monroe 
to  Lincoln,  presidents  had  dis- 
patched many  navy-marine  units  to 
distant  shores,  to  combat  private 
offenders  such  as  pirates,  to  protect 
merchants  and  missionaries,  to 
open  trade,  to  advance  science,  and 
to  stake  claims  to  empire.  Con- 
gress, providing  funds  and  rules  for 
the  military  services  as  the  Consti- 
tution required,  rarely  objected  to 
these  distant,  obscure,  and  brief 
exercises  of  national,  executive, 
commander-in-chief  powers.  At 
home,  the  military  functioned  all 
but  invisibly  on  the  western  fron- 
tiers against  Indians,  and  in  the 
Atlantic  and  Gulf  coastal  forts  de- 
signed to  fend  off  a  future  British 
oceanic  assault  that  never  came. 

Lincoln's  generation  grew  up  ap- 
plauding, if  not  always  agreeing 

K\h  460 


with,  these  nationalist  implications 
of  both  general  and  constitutional 
history,  even  though  Lincoln,  like 
most  Whigs,  was  suspicious  of 
over-vigorous  presidents,  and  criti- 
cal of  the  ill-famed  Sedition  Acts  of 
the  Federalist  party  in  1799-1800. 
(No  similar  statute  became  public 
policy  in  the  Civil  War  and  Recon- 
struction). 

A  dozen  years  before  the  Civil 
War  began,  Chief  Justice  Taney 
himself  had  drawn  many  of  these 
strands  of  American  history  togeth- 
er. In  1841-42,  Thomas  Dorr  and  his 
supporters  established  a  state  gov- 
ernment in  Rhode  Island  in  opposi- 
tion to  the  existing  one,  as  a  re- 
sponse to  a  dispute  over  suffrage 
limitations.  President  Tyler  offered 
federal  support  to  the  old  govern- 
ment. A  court  case  emerged  from 
the  conflict,  Luther  v.  Borden 
(1849).  In  Luther,  Taney  created  a 
"doctrine"  of  legitimate  self-de- 
fense by  a  government  threatened 
by  civil  war,  which  the  justice  tried 
to  ignore  in  his  own  Merryman 
opinion.  Taney,  in  Luther,  held  that 
judges  could  not  decide  essentially 
political  questions  such  as  which 
government  was  legitimate  in  a 
state.  A  state  (and,  by  implication, 
the  nation)  had  legitimate  duties  to 
defend  itself  when  attacked  by 
armed  force  from  within  or  outside. 
The  uprising  in  Rhode  Island  in 
1842,  Taney  continued,  was  a  war, 
though  not  a  declared  one  between 
nations.  The  incumbent  govern- 
ment rightfully  resorted  to  the  con- 
temporary usages  of  war,  including 
military  arrests  of  activist  civilian 
dissidents,  to  defend  itself. 

Lincoln  and  other  Republican  le- 
galists would  not  let  Taney  forget 
Luther,  especially  when  antiwar, 
anti-emancipation  Democrats  pa- 
raded Merryman  before  the  public. 
For  himself,  as  the  Civil  War  ground 
on,  Taney  secretly  wrote  decisions 
without  cases,  declaring  unconsti- 
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tutional  military  emancipation,  re- 
construction, aiM?*  conscription.  But 
his  brethren,  in  lue  1863  Prize  Cas: 
es  decision,  rejected,  if  only  by  a  5-4 
margin,  a  chance  to  advance  the 
chief  justice's  negative  views,  by 
sustaining  the  prior  duties  of  the 
Congress  and  president  to  deter- 
mine the  existence  of  armed  threats 
to  the  nation  and  to  choose  the 
appropriate  means  to  meet  those 
threats.  On  balance,  subsequent  Su- 
preme Court  verdicts  sustained  Lin- 
coln's position  and  helped  to  make 
the  Lincoln  White  House  years  the 
central  ones  in  the  history  of  war 
powers. 

Lincoln's  Heirs 

They  remained  central  in  part 
because,  almost  at  once  after  Appo- 
mattox, Andrew  Johnson,  Lincoln's 
successor,  proved  to  be  unwilling 
to  use  national  power  to  sustain 
blacks'  rights  in  states,  and  adopted 
MerrymanAike  positions.  However; 
from  the  1870s  through  the  early 
1980s,  presidents  exploited  Lincoln- 
ian  precedents.  In  domestic  crises 
presidents  used  troops  to  break 
strikes,  control  essential  industries, 
initiate  internal  security  programs, 
and  obstruct  anti-Vietnam  War  ac- 
tivists. In  foreign  affairs,  presidents 
after  Lincoln  cited  his  elastic  doc- 
trines of  executive  power  to  sus- 
tain their  assignments  of  troops  to 
numerous  obscure,  often  hazardous 
"gunboat  diplomacy"  duties 
abroad.  Some  of  these  interven- 
tions profoundly  and  permanently 
affected  our  foreign  relations.  With- 
out war  declarations,  American 
troops  fought  many  "presidential 
wars,"  including  those  against  Chi- 
nese Boxers,  Philippine  national- 
ists, Mexican  border  raiders,  Bol- 
shevik revolutionaries,  Vietnamese 
anticolonialists,  and  Central  Ameri- 
can insurrectionists.  Korea,  Viet- 
nam, Lebanon,  and  Grenada  attest 
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that  we  still  know  no  iixed  formu- 
las for  using  th^  commander-in- 
chief's  powers  abroad.  (The  1973 
War  Powers  Act  remains  an  uncer- 
tain reed  for  Congress  to  use  as  a 
staff). 

Yet,  despite  these  imprecisions, 
over  the  past  century,  assertions 
have  issued  from  the  White  House 
that  presidents,  in  order  to  respond 
swiftly,  must  remain  untethered  in 
using  war-crisis  powers  both  do- 
mestically and  abroad.  Opponents 
repeat  the  equally  precise  response 
that  the  Constitution  is  never  silent 
and  that  its  constraints  govern  at  all 
times;  moreover,  they  argue,  unless 
they  do  govern,  a  runaway  presi- 
dent will  become  a  military  dicta- 
tor, as  Lincoln  allegedly  did. 

Was  Lincoln  a  dictator?  Distin- 
guished scholars,  describing  him  as 
America's  first  "constitutional  dic- 
tator," implicitly  dignified  the  ultra- 
Democrats'  partisan  accusations  of 
the  1860s.  But  if  dictatorship  is 
measured  by  unaccountability,  de- 
liberate and  wholesale  cruelties, 
and  contempt  for  constitutionalism, 
Lincoln  was  no  dictator.  This  con- 
clusion appears  to  be  the  more  val- 
id when  considering  the  coercive 
and  punitive  policies  that  nine- 
teenth century  dictators  (not  to 
mention  those  of  the  twentieth  cen- 
tury) imposed  on  dissenters  and 
losers  during  and  after  civil  wars. 
These  policies  commonly  included 
gang  executions  and  even  attempts 
at  genocide,  mass  torturings,  im- 
prisonments, property  confisca- 
tions, exilings,  suppressions  and 
censorships  of  the  press,  disfran- 
chisements, and,  in  the  rare  places 
where  elections  existed,  cancella- 
tions or  manipulations  of  ballot- 
ings.  On  such  a  scale,  Lincoln  rates 
no  place  at  all. 

Should  historians  absolve  Lin- 
coln of  responsibility  for  creating 
precedents  that  later  presidents 
used  to  excess,  because  he  lacked 
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intent  to  harm,  and,  though  exercis- 
ing war  powers  in  unprecedented 
ways,  nevertheless  kept  himself 
and  his  subordinates  accountable 
to  all  traditional  constraints  of  the 
democratic  process?  Or  is  he  less 
subject  to  criticism  because  his 
laudable,  and  rare,  educability  al- 
lowed him  to  escalate  his  uses  of 
war  powers  from  "mere"  internal 
security  functions  to  higher  ones, 
especially  emancipation? 

It  is  sensible  to  absolve  Lincoln 
from  the  "dictator"  accusation,  and 
to  perceive  that  he  himself  was  so 
wretched  at  the  need  to  use  the  war 
power  that  he  expected  his  succes- 
sors to  avoid  recourse  to  it,  espe- 
cially in  an  arbitrary  manner  or  if 
anything  less  than  fundamental,  im- 
mediate dangers  threatened  gov- 
ernment and  society.  Our  national 
history  since  Appomattox  suggests 
that  he  was  too  optimistic  on  this 
last  assumption.  Still,  in  December 
1863,  Lincoln  reminded  Congress 
and  the  nation  that  "we  must  not 
lose  sight  of  the  fact  that  the  war 
power  is  still  our  main  reliance." 
Much  remains  to  be  learned  from 
the  Civil  War  and  Reconstruction 
experience  with  war-emergency 
powers,  so  central  in  the  develop- 
ment of  this  "main  reliance,"  before 
presidents,  Congressmen,  jurists  or 
historians  interpret  them  with  ex- 
cessive confidence. 


Suggested  additional  reading: 

H.M.  Hyman  and  W.M.  Wiecek,  Equal 
Justice  Under  Law:  Constitutional  Develop- 
ment, 1835-1875  (1982)  offers  details  and 
extended  sources  for  further  reading  on  the 
nineteenth  century.  The  enormous  literature 
on  the  war  powers  that  spun  off  from  Viet 
Nam  is  best  evaluated  in  Tiie  Tethered  Presi- 
dency: Congressional  Restraints  on  Execu- 
tive Power,  ed.  T.  M.  Franck  (1981). 


Harold  M.  Hyman  holds  the  William  P. 
Hobby  chair  of  history  at  Rice  Universi- 
ty. His  most  recent  book,  with  William 
Wiecek,  is  Equal  Justice  Under  Law. 
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The  Constitution  and  the  Bureaucracy 

by  MARTIN  SHAPIRO 


mencans  think  of  their  Consti- 
tution as  doing  a  number  of 
ibasic  things.  One  is  to  protect 
the  njjM*  of  individuals.  A  second 
is  to  set  out  the  basic  blueprint  of 
the  structure  of  government.  Article 
I  establishes  a  Congress  to  wield 
legislative  power.  Article  II  estab- 
lishes a  presidency  to  wield  execu- 
tive power.  Article  III  creates  a  Su- 
preme Court  which,  along  with 
such  other  courts  as  Congress  shall 
create,  wields  the  judicial  power. 
The  Constitution  appears  to  set  out 
quite  a  simple,  logical  and  complete 
plan  for  a  national  government.  Yet 
the  Constitution  fails  to  provide  for 
one  of  the  largest  and  most  impor- 
tant institutions  of  every  national 
government,  the  bureaucracy.  With- 
out a  bureaucracy  the  executive 
power  would  be  meaningless,  for 
the  one  man  or  woman  who  is 
president  cannot  personally  "take 
care  that"  all  the  myriad  laws  of  a 
modern  nation  "be  faithfully  exe- 
cuted." 

This  glaring  constitutional  omis- 
sion was  in  part  accidental.  The 
very  idea  of  bureaucracy  becomes 
prevalent  only  with  the  writings  of 
Max  Weber,  over  a  hundred  years 
after  the  Constitution  was  written. 
The  framers  knew  that  the  execu- 
tive could  not  operate  without  a 
body  comparable  to  the  servants  of 
the  crown  in  England.  Indeed,  the 
Constitution  does  make  one  explic- 
it reference  to  what  we  would  call  a 
bureaucracy:  "The  President  . . . 
may  require  the  Opinion  in  writing, 
of  the  principal  Officer  in  each  of 

the  executive  Departments,  "  It 

has  nothing  more  to  say,  however, 
largely  because  people  had  not  yet 
come  to  think  of  the  executive's 
servavi  s  as  a  body  of  persons  with 
a  distinct  set  of  rules,  roles,  proce- 
dures and  values  that  set  them 
apart  from  the  person  who  inhabit- 
ed the  presidency  or  kingship. 

Yet  the  omission  of  bureaucracy 
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was  in  part  deliberate.  The  Consti- 
tution could  easily  have  said  more 
about  the  bureaucracy.  It  does 
specify  how  government  officers 
are  appointed — some  by  the  presi- 
dent alone  and  others  by  the  presi- 
dent after  an  opportunity  for  the 
Senate  to  advise  and  consent.  The 
Constitution  also  provides  that 
members  of  Congress  may  not  hold 
offices  in  the  executive  branch, 
thus  preventing  the  sort  of  cabinet 
government  that  was  emerging  in 
England.  The  Constitution  empow- 
ers Congress  to  establish  a  post 
office,  an  army  and  a  navy.  It  could 
have  gone  on  to  specify  what  exec- 
utive departments,  such  as  treasury 
and  state,  should  exist  and,  like 
many  state  constitutions,  to  provide 
a  detailed  organization  chart  for  the 
whole  executive  branch.  The  fram- 
ers did  not  undertake  this  task  in 
part  because  they  felt  that  the  de- 
tails of  government  organization 
should  change  from  time  to  time  in 
response  to  changes  in  the  rest  of 
the  world.  In  part,  however,  they 
said  little  in  the  Constitution  be- 
cause they  anticipated  that  the  first 
president  would  be  George  Wash- 
ington who  would  surely  set  the 
first  administration  on  the  right 
path.  Thus  the  framers  deliberately 
left  the  evolution  of  the  personnel 
and  organization  of  the  executive 
branch  to  be  worked  out  by  Con- 
gress and  the  president  in  the  fu- 
ture. 

Because  the  Constitution  con- 
tains this  large  hole  and  because 
bureaucracies  touch  the  lives  of  so 
many  Americans,  the  courts  have 
had  to  create  the  constitutional  law 
of  bureaucracies.  It  is  not  that  the 
courts  are  ever  asked  directly  what 
a  bureaucracy  is  or  what  its  role  is 
in  oar  constitutional  system.  In- 
stead these  questions  arise  in  cases 
that  look  like  they  are  primarily 
about  the  legal  or  constitutional 
rights  of  individuals. 
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From  a  'Spoils  System'  to  the 
Career  Service 

Some  constitutional  litigation  in- 
volves the  intersection  of  bureau- 
cracies and  another  institution 
about  which  the  Constitution  is 
even  more  silent,  the  political  tfarty. 
The  Jacksonian  Democrats  devel- 
oped a  theory  of  bureaucracy  in  the 
1820s,  although  they  did  not  call  it 
by  that  name.  They  argued  that  if 
government  agencies  were  staffed 
by  career  employees,  these  gover- 
nors would  become  an  elite  sepa- 
rated in  spirit  and  outlook  from  the 
people  they  governed.  The  cure  was 
"rotation  in  office."  Each  time  one 
political  party  ousted  the  other 
from  the  control  of  the  presidency 
or  other  elected  executive  post 
such  as  governor  or  mayor,  all 
those  appointed  by  the  previous 
executive  should  be  removed  from 
office  and  replaced  by  appointees 
of  the  new  executive.  Thus,  every- 
day citizens  would  move  in  and  out 
of  government  as  political  fortunes 
changed.  We  would  not  need  to 
worry  about  keeping  the  governing 
bureaucracy  under  control  of  the 
people  because  the  people  would 
be  the  bureaucracy. 

This  theory  of  bureaucracy  was 
also  a  theory  of  party  finance.  As 
they  evolved,  European  political 
parties  supported  themselves  in  a 
number  of  ways.  Many,  such  as  the 
British  Labor  or  French  Socialist 
party,  became  dues-paying,  closed 
membership  clubs.  In  return  for 
paying  dues,  a  member  got  a  card 
and  a  right  to  vote  in  party  elec- 
tions. Others,  like  the  British  Con- 
servative party,  Ion  g  supported 
themselves  on  private  wealth. 
Wealthy  families  sent  one  of  their 
sons  into  politics  and  provided  him 
an  annual  income  while  he  pursued 
his  political  career.  Others  yet,  like 
the  Communist  and  Monarchist 
parties,  depended  largely  on  ideo- 
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THICE  TEN  OENT». 


CIVIL  SERVICE  REFORM. 


IF  YOU  WANT  GOOD  WATCH- DOGS,  YOU 
MUST  PAY  A  GOOD  PRICE  FOR  THEM,  AND 
KEEP  THEM  WELL. 


A  HUNGRY  DOG  WILL  STEAL, 


IF  YOU  FIND  ANY  HONEST,  CAPABLE,  AND 
FAITHFUL  TO  YOUR  INTERESTS,  DON'T  TURN 
THEM  OUT  TO  STARVE  WHEN  THEY  ARE 
TOO  OLD  TO  WORK. 


THE  PRESENT  SYSTEM  WILL  ONLY 
PRODUCE  CURS. 


Cartoon  by  Thomas  Nast  on  civil  service  reform  showing  "Afr.  Statesman"  cutting  the  tail  (salaries)  off  a  mangy  dog  (civil  service  "spoils  system")  as  Uncle  Sam  says, 
"You  are,  as  usual,  at  the  wrong  end. "  He  leans  against  a  poster  with  civil  service  reform  guidelines,  which  recommend  better  salaries  and  working  conditions.  Harper's 
Weekly,  April  22,  1876.  Library  of  Congress. 
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Hie  Constitution  fails  to  provide 
for  one  of  the  la)yesi  m-rf  moat 
important  institutions  vj  eotiy 
national  government,  the  bureau- 
cracy. 


logical  fervor  of  their  partisans  to 
yield  many,  voluntary,  unpaid  hours 
of  party  work. 

American  parties  have  rarely  had 
dues-paying  memberships.  Neither 
family  support  nor  ideological  com- 
mitment has  been  sufficient  to 
bring  out  enough  party  workers  to 
staff  election  campaigns  or  to  keep 
the  parties  alive  between  elections. 
In  the  nineteenth  century,  Ameri- 
can parties  instead  relied  on  "rota- 
tion in  office,"  or,  as  it  is  known  less 
grandly,  the  "spoils  system."  With 
this  system,  the  party  simply  prom- 
ises that,  while  it  can  pay  its  work- 
ers nothing  now,  faithful  workers 
will  be  given  government  jobs  if  the 
party  wins  the  election.  These  jobs 
do  pay  and  will  continue  to  pay  as 
long  as  the  party  keeps  getting 
elected.  Thus,  the  party  is  financed 
partly  by  the  government. 

The  Jacksonian  theory  of  bureau- 
cracy and  party  held  that  govern- 
ment administration  really  was  sim- 
ple stuff.  Any  citizen  rotated  into 
office  to  er\joy  the  spoils  that  go  to 
election  victors  could  do  the  job  for 
a  while  until  replaced  by  a  new  set 
of  winners.  From  the  earliest  days 
of  the  Republic,  this  premise  was 
challenged  by  those  who  believed 
that  the  business  of  governing  was 
a  highly  technical  one  requiring 
great  experience,  impartiality  and 
expertise.  First  announced  by  the 
Federalists,  this  theory  of  bureau- 
cracy as  neutral  expertise,  and  thus 
of  the  separation  of  government 
administration  from  the  hurly  bur- 
ley  of  democratic  politics,  reached 
its  high  point  in  the  Progressive 
movement  around  the  turn  of  the 
century.  The  Progressives  wanted 
to  replace  "rotation  in  office",  with  a 
professional  career  civil  service,  ap- 
pointed on  the  basis  of  competitive 
examinations  and  shielded  by  law 
from  political  influence.  Their 
greatest  victory  was  the  Pendleton 
Act  of  1883  which  established  such 


a  federal  civil  service. 

The  Progressive  theory  of  bu- 
reaucracy sought  to  undermine  tra- 
ditional party  supports.  The  Pro- 
gressives saw  the  traditional  party 
machines  as  the  principal  enemies 
of  good  public  administration.  The 
machines  were  the  source  of  the 
graft,  corruption  and  simple  incom- 
petence that  marred  American  gov- 
ernment. If  "rotation  in  office"  were 
ended,  and  with  it  the  promise  of 
jobs,  the  machines  could  not  enlist 
the  precinct  captains  and  ward 
healers  who  were  their  front  line 
troops.  As  a  result  the  machines 
would  run  down  and  eventually  dis- 
appear. 

The  Supreme  Court  entered  the 
fray  not  in  the  form  of  direct  deci- 
sions about  whether  the  Constitu- 
tion had  approved  one  theory  or  the 
other,  but  indirectly.  One  of  the 


statutes  amending  and  improving 
the  Pendleton  Act  was  the  Hatch 
Act  of  1939  which  forbade  federal 
employees  from  contributing  to  or 
participating  in  party  election  cam- 
paigns. Its  basic  intent  was  to  pro- 
tect civil  servants  from  political 
pressure.  If  they  were  forbidden  by 
law  from  engaging  in  political  activ- 
ity on  behalf  of  any  party,  they 
could  not  be  pressured  by  the  presi- 
dent or  those  he  appointed  as  sec- 
retaries and  assistant  secretaries  of 
the  various  government  depart- 
ments to  be  active  on  the  side  of  the 
president's  party. 

A  number  of  civil  servants  saw 
things  differently,  however,  and 
challenged  the  Hatch  Act  as  a  viola- 
tion of  their  constitutional,  First 
Amendment,  right  to  participate  in 
politics.  The  Supreme  Court  usually 
holds  that  First  Amendment  rights 


Federal  postal  workers,  Washington,  D.C.,  1890s.  Brady-Handy  collection,  Library  of  Congress. 
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are  not  absolute.  If  the  government 
is  limiting  speech  for  a  sufficiently 
compelling  reason,  it  may  do  so 
constitutionally.  In  the  course  of 
explaining  the  compelling  govern- 
ment interest  that  was  to  be  bal- 
anced against  the  individual  civil 
servants'  First  Amendment  rights, 
the  Supreme  Court  provided  a  ring- 
ing endorsement  of  the  Progressive 
theory  of  bureaucracy.  The  Court 
held  that  the  government's  interest 
in  an  expert,  neutral,  career  civil 
service  clearly  separated  from  poli- 
tics outweighed  First  Amendment 
considerations.  In  upholding  the 
Hatch  Act,  the  Supreme  Court  read 
"rotation  in  office"  out  of  the  Con- 
stitution. 

Some  years  later,  the  Court  used 
the  Constitution  to  abolish  the  rem- 
nants of  the  "spoils  system"  that 
had  survived  the  Progressive  era.  A 
number  of  attorneys  employed  by 
Cook  County,  the  county  in  which 
Chicago  is  located,  had  been  ap- 
pointed to  their  jobs  as  prosecutors 
when  one  party  won  a  county  elec- 
tion. The  next  time  around,  the  oth- 
er party  won,  and  in  1971  it  sought 
to  replace  these  prosecutors  with 
its  own  party  faithful.  The  old  pros- 
ecutors argued  that  their  First 
Amendment  rights  were  being 
abridged — they  were  being  fired 
from  their  jobs  solely  because  of 
their  political  beliefs.  The  Supreme 
Court  did  not  exactly  ignore  the 
time-honored  place  of  the  "spoils 
system"  in  American  political  life, 
but  it  did  treat  it  as  irrelevant.  Fo- 


cusing on  the  First  Amendment 
daim,  a  majority  of  the  Court  con- 
firmed that  firing  government 
workers  just  because  of  their  politi- 
cal views  v/as  a  violation  of  their 
rights  to  tree  speech  and  associa- 
tion. 

In  order  to  encourage  the  accep- 
tance of  the  civil  service  concept, 
new  civil  service  statutes  often  con- 
tained clauses  providing  for  "blan- 
keting in"  present  employees. 
Whenever  more  federal,  state  and/ 
or  local  government  jobs  were 
brought  under  civil  service  designa- 
tion, workers  already  on  those  jobs 
were  allowed  to  keep  them  rather 
than  having  to  compete  for  them  in 
new  examinations.  "Blanketing  in" 
was  politically  essential  to  the  pas- 
sage of  most  civil  servant  legisla- 
tion. It  meant  that  existing  govern- 
ment workers  appointed  under  the 
"spoils  system"  would  not  only 
cease  to  oppose  civil  service  laws 
but  would  vigorously  support  them 
because  the  new  laws  would  secure 
their  jobs  even  if  the  other  party 
won  an  election.  In  its  Cook  County 
decision,  the  Supreme  Court  in  ef- 
fect "blanketed  in"  every  one  of  the 
remaining  spoilr  ^onointees  in  the 
United  States.  Tin.  r.  ■  C  ?ssive  the- 
ory oi  a  bureaucracy  of  neutral 
"expf  ts,"  free  from  political  party 
control,  had  become  part  of  the 
Constitution  not  as  separate 
clauses  but  as  an  interpretation  of 
the  First  Amendment. 

Whose  Bureaucracy? 

Today,  the  most  important  dis- 
pute about  the  constitutional  posi- 
tion of  the  federal  bureaucracy  is 
being  fought  out  in  cases  that  ap- 
pear not  to  relate  to  the  Constitu- 
tion at  all.  In  these  cases,  the  par- 
ties are  not  claiming  that  a 
particular  government  action  is  un- 
constitutional but  only  that  it  is 
unlawful;  not  that  it  violates  the 
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Constitution,  but  only  that  it  vio- 
lates some  statute  enacted  by  Con- 
gress. These  cases  raise  the  most 
difficult  constitutional  question  of 
all  about  the  bureaucracy — to 
which  branch  of  government  does 
it  belong? 

The  simple  schema  of  the  first 
three  articles  of  the  Constitution — 
Article  I  which  describes  Congress, 
Article  II  which  establishes  the 
presidency,  and  Article  III  which 
provides  for  the  judiciary — would 
seem  to  place  the  executive  depart- 
ments, such  as  treasury  and  interi- 
or, and  the  bureaucrats  who  work 
in  them,  squarely  under  the  control 
of  the  president  who  holds  not  a 
part  of  but  all  of  "the  executive 
Power  of  the  United  States."  Partic- 
ularly from  the  time  of  the  New 
Deal  onward,  constitutional  and  po- 
litical commentators  have  urged 
more  and  more  centralized  control 
by  the  president  over  an  executive 
branch  that  was  constantly  growing 
in  size  and  complexity.  The  Nixon 
presidency,  hovvever,  brought  de- 
nunciations of  the  "imperial  presi- 
dency" from  the  same  people  who 
had  espoused  the  strong  presidency 
earlier.  And  the  Reagan  presidency, 
with  its  campaign  to  cut  back  on 
big  government,  including  the  big 
executive  branch,  has  led  those 
who  favor  more  rather  than  less 
government  activity  to  re-examine 
the  actual  legal  status  of  the  execu- 
tive departments. 

When  they  do  so  they  encounter 
a  very  curious  phenomenon  of 
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In  spite  of  what  would  seenn  to  be  the  clear  structure  of  the  first  three  ar- 
ticles of  the  Constitution,  the  federal  departments  are  not  the  servants  of 
tlie  president  but  the  creatures  of  Congress. 


American  law.  In  spite  of  what 
would  seem  to  be  the  clear  struc- 
ture of  the  first  three  articles  of  the 
Constitution,  the  federal  depart- 
ments are  not  the  servants  of  the 
president  but  the  creatures  of  Con- 
gress. Precisely  because  Article  II 
does  not  authorize  any  specific  ex- 
ecutive departments  or  provide  an 
organization  chart  of  the  executive 
branch,  each  federal  executive  de- 
partment and  agency  must  be  creat- 
ed by  a  statute  enacted  by  Con- 
gress. The  agencies  not  only  exist 
by  virtue  of  such  statutes  but  each 
and  every  one  of  their  powers  and 
programs  must  be  authorized  by 
statute  and  each  and  every  dollar 
they  spend  must  be  appropriated  by 
statute. 

It  is  not  that  Americans  suddenly 
discovered  this  legal  arrangement. 
In  some  sense  they  knew  it  all 
along.  In  the  middle  and  later  1970s, 
however,  with  tiie  presidency  in  the 
hands  of  one  party  and  Congress  in 
that  of  the  other,  more  observers 
came  to  recognize  the  contradic- 
tion between  the  legal  basis  of  the 
executive  departments  as  congres- 
sional creations  and  the  position  of 
the  president  as  chief  executive. 

This  contradiction  is  now  being 
discussed  in  the  federal  courts.  The 
Reagan  administration  has  inherit- 
ed hundreds  of  executive  branch 
programs  and  regulations  that  it 
would  like  to  eliminate,  cut  back  or 
redirect.  In  some  cases,  the  admin- 
istration believes  that  a  regulation 
imposes  impossible  tasks  on  the 
companies  being  regulated,  and/or 
creates  costs  that  far  outweigh  any 
possible  benefits  and/or  is  based  on 
factual  data  that  is  wrong  or  incom- 
plete and/or  misreads  the  intent  of 
the  statute  that  the  regulation  is 
designed  to  implement.  Wielding 
the  powers  of  the  chief  executive, 
administration  officials  have  re- 
scinded some  regulations,  refused 
to  go  forward  with  others  that  were 
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in  the  bureaucratic  pipe  line  when 
Mr.  Reagan  took  office,  and  re- 
duced the  tempo  of  enforcement  of 
yet  others.  The  Reagan  administra- 
tion has  argued  that  many  of  these 
regulations  and  styles  of  enforce- 
ment had  been  adopted  by  the  de- 
partments in  pursuit  of  the  policy 
ideas  of  President  Carter  and  his 
appointees.  That  course,  Reagan's 
aides  say,  was  perfectly  legitimate, 
but  it  is  equally  legitimate  for  a 
newly  elected  president  with  differ- 
ent ideas  to  modify  the  practices  of 
his  executive  branch  to  conform  to 
his  ideas.  Those  who  oppose  Presi- 
denc  Reagan's  policies  have  re- 
sponded that  the  regulations  and 
programs  that  existed  v>hen  he 
took  office  were  mandated  by  Con- 
gress and  to  stop  or  change  them 
now  violates  those  statutes.  Typi- 
cally, the  issue  has  reached  the 
courts  when  those  who  favor  reten- 
tion and  extension  of  the  old  regu- 
lations ask  the  court  to  require  the 
agency  to  enforce  the  statute. 
These  cases  involve  the  huge  body 
of  statutory  and  case  law  about  the 
procedures  that  agencies  must  use 
in  making,  unmaking  and  enforcing 
their  own  regulations  that  lawyers 
call  "administrative  law." 

Because  these  are  complex  ad- 
ministrative lav/  cases,  few  people 
become  aware  of  the  underlying 
constitutional  debate.  The  debate 
arises  because  many  congressional 
statutes  not  only  authorize  or  em- 
power executive  agencies  to  do 
things  but,  at  least  according  to 
some  interpretations,  order  them  to 
do  things.  Not  just  President  Rea- 
gan, but  all  presidents,  have  argued 
that  the  president  has  the  authority 
under  Article  II  to  decide  just  how 
the  laws  shall  be  "faithfully  execut- 
ed" and  thus  the  discretion  to  ...w- 
cide  when,  against  whom,  and  un- 
der what  circumstances  the  law 
should  be  carried  out. 

Agencies  live  between  the  duties 
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imposed  upon  theno  '  y  statute  and 
the  executive  discretion  wielded  by 
the  president  as  head  of  the  execu- 
tive branch.  In  a  common  sort  of 
law  suit  in  this  area,  an  environ- 
mental group  might  insist  that  a 
particular  statute,  say  the  Clean  Air 
Act,  imposes  \  dut$  on  the  Environ- 
mental Prote;  ion  Agency  [EPA]  to 
achieve  clea;  air  now.  The  agency 
thus  ha^  a  cuty  to  formulate  the 
best  possiVtf  ^ir  portion  regula- 
tions bascxi  #1  available  data  and 
enforce  ther-'j  immediately.  The 
EPA  will  v  't/ty  thai  no  statute  can 
ever  be  rcfrd  as  commanding  an 
agency  to  make  regulations  and 
punish  people  for  violating  them 
betore  the  agency  is  sure  that  it 
knows  enough  to  make  a  good  reg- 
ulation. Thus  the  EPA  must  have 
discretion  to  decide  when  it  will 
make  a  regulation.  Furthermore, 
the  EPA  has  only  so  much  time, 
staff  and  money  to  enforce  its  regu- 
lations and  never  enough  to  enforce 
uil  of  t^em  on  everybody.  Thus  it 
must  have  discretion  to  pick  and 
choose  its  enforcement  actions  to 
get  the  most  "bang'*  for  its  enforce- 
ment "buck".  And  precisely  be- 
cause these  judgments  are  discre- 
tionary, they  must  be  exercised  in 
accord  with  the  policies  of  the  only 
person  who  has  constitutional  au- 
thority to  control  the  discretion  of 
the  executive  branch — the  presi- 
dent. 

When  a  court  decides  whether,  in 
a  particular  instance,  an  agency  has 
a  statutory  duty  or,  alternatively  a 
measure  of  discretion,  the  court  is 
deciding  whether  the  agency  be- 
longs to  Congress  or  the  president. 
Depending  on  the  circumstances, 
the  statutory  language  and  tho  un- 
derlying constitutional  theory  of 
the  judge,  individual  decisions  go 
one  way  or  the  other.  Over  the 
years,  however,  the  collective  im- 
pact of  these  decisions  will  move 
the  federal  bureaucracy  more  to- 
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Although  the  Constitution  does  not  specifically  provide  for  bureaucra- 
cies, courts  decide  bureaucracy  cases  under  a  wide  airay  of  constitu- 
tional and  non-constitution  at  provisions  that  do  not  even  use  the  words. 
In  doing  so,  the  courts  shape  not  only  the  constitutional  law  of  bureau- 
cracy, but  the  relations  ip  between  Congress  and  the  president. 


ward  Article  I  (congressional  au- 
thority) or  more  toward  Article  II 
(presidential  control)  and  thus  de- 
termine a  fundamental  aspect  of 
our  constitutional  law  even  though 
these  cases  do  not  overtly  raise 
constitutional  questions.  This  issue, 
like  many  constitutional  issues,  is 
never  totally  resolved,  but  the 
courts  are  currently  deeply  engaged 
in  determining  the  extent  of  presi- 
dential control  of  the  actions  of  the 
executive  departments. 

Legislative  Veto 

The  Supreme  Court  has  spoken 
specifically  about  the  constitution- 
ality of  congressional  control  of  the 
bureaucracy  in  one  recent  case  in- 
volving the  "legislative  veto."  In  a 
number  of  statutes,  Congress  has 
delegated  to  executive  agencies  the 
power  to  make  rules  and  other 
kinds  of  decisions,  but  it  retained 
for  itself  the  right  to  veto  these 
rules  within  a  specified  time.  Only 
after  Congress  approved  the  agency 
action,  or  refused  to  disapprove  it, 
did  the  agency's  action  become  le- 
gally binding.  These  provisions  al- 
lowed Congress  to  grant  a  great 
deal  of  discretion  to  the  agencies 
while  at  the  same  time  maintaining 
control  over  the  final  decision. 

In  Immigration  and  Naturaliza- 
tion Service  v.  Chadha  (1983),  the 
Supreme  Court  held  one  such  veto 
provision  unconstitutional  and  did 
so  in  broad  enough  language  to 
suggest  that  most  such  provisions 
were  invalid.  The  Court  focused  not 
on  the  constitutional  problems  of 
bureaucracy  and  administration  but 
on  the  president's  veto  power.  The 
details  of  legislative  veto  clauses 
varied,  but  all  provided  that  the 
congressional  veto  be  exercised  by 
votes  and  resolutions  not  subject  to 
presidential  veto.  The  Court  held 
that  Congress*  action  of  disapprov- 
ing an  agency  decision  was  itself  a 
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legislative  action  like  the  passage  of 
a  new  law.  Thus*  it  was  unconstitu- 
tional for  Congress  to  take  such 
actions  in  ways  that  denied  the 
president  his  constitutional  author- 
ity to  veto  new  legislation. 

Chadha  generally  has  been  inter- 
preted as  a  pro-president,  anti-Con- 
gress decision.  It  does  reduce  the 
power  of  Congress  to  limit  the  dis- 
cretion exercised  by  the  federal  bu- 
reaucracy. It  does  not,  however, 
increa  presidential  control  over 
that  I.  viaucracy.  Indeed,  it  tends 
simply  to  grart  more  autonomy  to 
the  bureauc>.  icy.  Recent  presidents 
have  sought  : :  increase  their  au- 
thority over  agency  rule-making  by 
executive  orders  requiring  that  pro- 
posed agency  rules  be  cleared 
through  the  Office  of  Management 
and  Budget,  which  is  part  of  the 
president's  own  staff.  These  execu- 
tive orders,  and  particularly  any  at- 
tempt by  the  president  to  prevent  a 
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proposed  rule  from  coming  into  le- 
gal effect,  raise  their  own  serious 
constitutional  problems. 

Conclusion 

Although  the  Constitution  does 
not  provide  specifically  for  bureau- 
cracies, courts  decide  bureaucracy 
cases  under  a  wide  array  of  consti- 
tutional and  non-constitutional  pro- 
visions that  do  not  even  use  the 
words.  In  doing  so,  the  courts  shape 
not  only  the  bureaucracy,  but  the 
relationship  between  Congress  -til 
the  president.  We  are  used  to  think- 
ing of  that  dynamic  relationship  as 
a  direct  struggle  between  Congress 
and  president  over  such  questions 
as  whether  the  president  has  the 
power  to  withhold  documents  from 
Congress  or  to  send  troops  into 
combat  without  a  congressional 
declaration  of  war.  But  there  is  also 
a  struggle  between  Congress  and 
president  about  just  how  much 
power  each  should  have  over  the 
work  of  the  federal  bureaucracy, 
work  that  constitutes  almost  all  of 
the  activity  of  government  tnat  ac- 
tually touches  the  daily  lives  of  the 
citizenry.  As  the  courts  referee  this 
rivalry,  we  can  expect  different  con- 
stitutional balances  to  be  struck  at 
different  times  depending  on  chang- 
ing political  circumstances  and 
changing  political  theories  of  Con- 
gress and  the  presidency.  The  de- 
veloping constitutional  law  of  the 
bureaucracy  shows  that  the  Consti- 
tution can  be  made  to  respond  to 
circumstances  unforeseen,  indeed 
even  to  institutions  unmentioned, 
in  the  original  document. 


Martin  Shapiro  received  his  Ph.D.  from 
the  Department  of  Government  at  Har- 
vard and  has  taught  there  and  at  a  num- 
ber of  campuses  of  the  University  of 
California.  He  is  now  a  Professor  of  Law 
at  Berkeley  and  has  written  several 
books  and  articles  about  the  Supreme 
Court. 

this  Constitution 


Education  for  &  Republic:  Federal  Influence 
on  Public  Schooling  in  the  Nation's  First 
Century 

by  DAVID  TYACK  MID  THOMAS  JAMES 


Today,  as  people  argue  over  fed- 
oral  aid  to  public  education,  we 
tend  to  view  the  first  century  of 
the  American  nation  as  an  era  when 
public  schools  v  e  entirely  a 
grassroots  affair.  Compared  to  the 
bureaucratic  schools  systems  of  the 
present,  the  .schools  of  the  past 
looked  like  community  institutions, 
quite  unconnected  with  federal  pol- 
icy or  national  politics.  But  the  sto- 
ry of  federal  influence  on  the  cre- 
ation of  public  or  "common" 
schools  is  more  complex,  and  its 
implications  for  education  more 
profound,  than  we  often  realize. 

Starting  with  an  eastern  span  of 
thirteen  states  at  the  time  of  the 
Constitution,  the  nation  grew  dur- 
ing its  first  century  into  a  union  of 
states  that  reached  across  a  conti- 
nent. The  states  shared,  as  Article  4, 
Section  4  of  the  Constitution  said 
they  must,  "a  Republican  form  of 
Government.'*  Only  Congress  could 
create  new  states  from  the  terri- 
tories springing  up  in  the  vast  new 
regions  of  West  and  South.  Con- 
gress had  the  duty  of  ensuring  that 
each  territory  aspiring  to  statehood 
did  establish  through  its  own  con- 
stitution just  such  a  "Republican 
form  of  Government."  In  the  negoti- 
ations over  statehood  between  ter- 
ritorial assemblies  and  Congress,  it 
became  clear  over  time  that  politi- 
cal leaders  both  in  the  nation's  capi- 
tal and  in  the  new  states  assumed 
that  education  was  an  essential  fea- 
ture of  a  republican  government 
based  upon  the  consent  of  the  peo- 
ple. Thus  in  the  United  States,  na- 
tional and  state  governments 
played  complementary  roles  in  the 
spread  of  the  American  commc^ 
school. 

Land  Grants  and  Schools  in  the 
Wilderness 

Even  before  the  federal  constitu- 
tion was  ratified,  the  story  of  the 
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federal  government's  movement 
with  schools  began  with  the  Ordi- 
nance of  1785,  which  was  passed  by 
the  congress  established  under  the 
Articles  of  Confederation.  The  ordi- 
nance specified  how  property  lines 
in  the  western  territory  should  "be 
measured  with  a  chain  . . .  plainly 
marked  by  chaps  on  the  trees,  and 
exactly  described  on  a  plat,  where- 
on shall  be  noted  ...  all  mines,  salt- 
springs,  salt-licks,  and  mill-seats." 
The  document  stipulated  that  land 
should  be  divided  into  townships, 
each  six  miles  square  and  subdi- 
vided into  36  lots  each  a  mile 
square.  In  businesslike  fashion,  it 
established  the  terms  of  the  deed 
between  the  United  States  and  citi- 
zens buying  lands  from  the  public 
domain.  One  clause  linked  the  con- 
gressional ordinance  explicitly  to 
schooling:  "There  shall  be  reserved 
the  lot  No.  16,  of  every  township, 
for  the  maintenance  of  public 
schools,  within  the  said  township." 
The  intention  of  the  framers  was 
that  the  land  would  be  sold  to  set- 
tlers and  the  income  from  the  sales 
would  be  used  to  support  the 
school. 

Two  years  later,  the  Confedera- 
tion Congress  passed  the  Ordi- 
nance of  1787.  This  measure  went 
further  than  its  predecessor  by  set- 
ting the  rules  for  governing  the  ter- 
ritory northwest  of  the  Ohio  Riven 
The  ordinance  stipulated  a  plan  for 
a  governor,  general  assembly,  and 
courts  for  each  territory  to  be  creat- 
ed from  that  immense  wilderness.  It 
established  the  procedure  whereby 
each  might  become  a  state.  Be- 
tween the  existing  states  of  the 
Confederation  and  the  new  ones, 
the  ordinance  proclaimed  a  com- 
pact that  prohibited  slavery  and 
guaranteed  religious  freedom  and 
basic  legal  rights  like  those  later 
embodied  in  the  Bill  of  Rights.  Lay- 
ing down  fundamental  conditions 
for  building  new  states,  the  ordi- 


nance also  included  a  sentence  as- 
serting that  "religion,  morality  and 
knowledge,  being  necessary  to 
good  government  and  the  happi- 
ness of  mankind,  schools  and  the 
means  of  education  shall  forever  be 
encouraged." 

During  the  first  century  of  the 
new  nation,  Congress  granted  more 
than  77  million  acres  of  the  public 
domain  as  an  endowment  for  the 
support  of  public  schools.  In  times 
of  pressing  national  debt,  congres- 
sional leaders  were  eager  to  sell  the 
western  lands  owned  by  the  federal 
government;  land  speculators  per- 
suaded Congress  to  include  subsi- 
dies for  schools  as  an  inducement 
to  attract  settlers. 

The  tracts  ceded  i:o  states  for  the 
support  of  public  schools  grew 
steadily  over  the  years.  In  1841, 
Congress  passed  an  act  that  grant- 
ed 500,000  acres  to  eight  states, 
later  increased  to  make  grants  to  a 
total  of  nineteen  states,  to  be  used 
for  "internal  improvements."  A  ma- 
jority of  these  states  devoted  all  or 
part  of  the  income  from  these  lands 
to  the  schools.  In  1848,  Congress 
approved  the  policy  of  reserving 
two  lots,  16  and  36,  for  the  support 
of  schools  when  it  established  the 
territorial  government  of  Oregon.  In 
1850,  California  was  the  first  state 
to  receive  both  lots,  amounting  to 
5.5  percent  of  the  public  domain  in 
the  state.  The  desert  states  of  Utah, 
Arizona,  and  New  Mexico — where 
much  of  the  land  had  little  value — 
each  received  four  sections  per 
township  for  the  support  of  public 
schools. 

The  federal  government  also 
granted  money,  such  as  distribu- 
tions of  surplus  federal  revenue  and 
reimbursements  for  war  expenses, 
to  the  states.  Though  Congress 
rarely  prescribed  that  such  funds 
be  used  only  for  schools,  education 
constituted  one  of  the  largest  ex- 
penses of  state  and  local  govern- 
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Woolsey. 
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This  work  on  the  Constitution  is  the  result  of  several  years'  experience 
in  teaching  classes  in  this  branch  of  study,  and  has  been  prepared  with 
special  reference  to  the  wants  of  pupils  in  the  test  of  the  school-room  drill, 
the  general  interest  of  the  public,  m&  to  fxid  in  elevating  the  standard  of 
instruction  in  our  public  schools.  The  merita  of  the  work  consist  in  the 
brevity,  accuracy,  and  perspicuity  of  its  definitions,  &ad  the  pertinency  of 
the  notes  and  references  ;  securing  on  the  part  of  the  pupils  a  familiarity 
with  the  text  of  the  Constitution,  and  fn^shing,  without  loss  of  time  and 
labor,  to  teachers  such  additional  sources  of  information  as  they  may  need 
for  more  full  information.  If  studied  carefully  in  our  schools  it  is  calcu- 
lated to  foster  a  love  for  order,  law,  and  justice,  and  prepare  the  young 
for  the  various  and  responsible  duties  of  citizens  and  electors  under  our 
system  of  representative  government 

The  following  are  some  of  the  commendatory  notices  which  have  been 
received,  to  which  the  attention  of  School  Directors  and  Teachers  is 
asked  :  — 

From  Hon.  Joei*  Pabkbr,  LL  D.,  Royatt  Professor  of  Law  in  Harvard 

University. 

Cambridge,  January  27,  1862. 
I  have  made  a  limited  examination  of  a  small  volume  entitled  "  The 
Constitution  of  the  United  States  for  the  use  of  Schools  and  Academies. 
By  George  S.  Williams,  A.  M.  Published  by  Welch,  Bigelow,  &  Co., 
1861,"  —  and  am  of  the  opinion  it  will  be  found  a  very  useful  manual  for 
the  purposes  for  which  it  is  designed.  The  importance  of  a  thorough  study 
of  the  principles  and  provisions  of  the  Constitution  was  never  more  ap- 
parent than  at  the  present  timd(  and  I  am  not  aware  of  any  work  better 
adapted  to  give  to  young  students  the  necessary  information  upon  those 
subjects.  JOEL  PARKER. 


Introduction  to  a  book  on  the  Constitution  for  students:  "It  studied  carefully  In  our  schools  it  is  calculated  to  foster  a  love  tor  order,  law,  and  justice,  and  Prepare  the  young 
for  the  various  and  responsible  duties  of  citizens  and  elector  under  our  system  of  representative  government. "  Library  of  Congress, 
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In  the  negotiations  over  statehood 
between  territorial  asseinblies 
and  Congress,  it  became  clear 
over  time  that  political  leaders 
both  in  the  nation}s  capital  and 
in  the  new  states  assumed  that 
education  was  an  essential  fea- 
ture cfa  republican  gooemment 
based  upon  the  consent  of  the  peo- 
ple. 


ments,  and  so  they  used  federal 
monies  for  this  purpose.  Moreover, 
Congress  awarded  a  certain  per- 
centage of  proceeds  from  the  sale 
of  U.S.  lands  within  the  borders  of 
the  new  state;  the  amount  ranged 
from  three  to  ten  percent,  with 
most  states  receiving  five  percent. 
Twelve  states,  all  of  them  west  of 
the  Mississippi  except  Wisconsin, 
decreed  in  their  constitutions  that 
income  from  this  fund  should  flow 
to  the  common  school  fund. 

On  the  surface,  the  legal  and  con- 
stitutional framework  of  the  new 
nation  gave  federal  authorities  little 
say  over  the  financing  and  gover- 
nance of  public  schools.  In  the  be- 
ginning, land  endowments  for 
schools  had  more  to  ri<  h  expe- 
diency in  selling  land  •  *  settling 
communities  than  with  a  principled 
and  fixed  educational  policy.  But  as 


time  went  on,  leaders  writing  con- 
stitutions in  the  new  territories 
came  to  regard  the  grants  as  funda- 
mental to  statehood.  Many  of  these 
leaders  hoped  that  the  federal  lar- 
gesse might  one  day  provide  full 
support  for  the  common  schools,  In 
some  territories  the  income  from 
federal  lands  granted  to  the  states 
and  then  leased  or  sold  to  settlers 
constituted  the  only  source  of  state 
funding.  In  nearly  every  state,  the 
availability  of  the  land  grants 
served  to  generate  revenue  for  pub- 
lic institutions. 

The  dark  side  of  the  story  is  that 
vast  sums  were  lost  through  cor- 
ruption or  mismanagement.  States 
like  Ohio,  Indiana  and  Illinois  found 
it  difficult  to  realize  profits  from  the 
lands  for  use  in  establishing  public 
schools.  Learning  from  experience, 
Congress  and  state  constitutions 


began  to  specify  prices  and  condi- 
tions of  sale  for  the  lands  sold  to 
support  schools.  The  states  created 
supposedly  inviolate  common 
school  funds  to  be  allocated  to  lo- 
cal districts.  To  receive  this  money, 
local  educators  were  expected  to 
comply  with  state  regulations  about 
the  length  of  the  school  term  and 
teacher  qualifications. 

The  gradual  evolution  toward 
state  control  of  federal  land  grants 
was  more  the  result  of  pragmatic 
experience  than  the  outcome  of  de- 
liberate educational  policy.  Partly 
b  c  .use  of  a  strong  commitment  to 
s;  es1  rights  in  the  period  before 
the  Civil  War,  Congress  stopped 
short  of  trying  to  control  the  man- 
agement of  education  grants,  even 
when  states  were  abusing  the  terms 
under  which  they  received  the 
grants.  In  Illinois,  for  example,  the 


An  eighteenth -century  schoolroom.  Library  of  Congress. 


legislature  diverted  the  funds  in- 
tended for  schools  to  other  pur- 
poses. State  officials  refused  to 
make  the  required  reports  to  the 
U.S,  Treasury.  In  retaliation,  the 
federal  government  refused  to 
make  payments.  Congress  resolved 
the  dispute  by  repealing  the  re- 
quirement that  states  make  reports. 

As  years  went  by,  state  constitu- 
tions in  the  West  became  specific 
about  such  bureaucratic  matters. 
The  educational  provisions  that 
regulated  land  grants  expanded 
along  with  other  language  control- 
ling the  establishment  of  schools. 
Indirectly,  the  federal  government 
provided  leverage  to  states  for  cen- 
tralizing control  over  schools.  By 
the  end  of  the  nineteenth  century, 
Congress  itself  began  to  set  the 
terms  for  the  sale  of  lands  to  sup- 
port schools  in  the  enabling  acts  of 
new  states.  It  went  so  far  as  to 
require  several  new  states — Mon- 
tana, North  Dakota,  South  Dakota, 
and  Washington—  f  establish  free, 
non-sectarian  p  w  school  sys- 
tems as  a  conditio  for  admission 
to  the  union  and  receipt  of  the  land 
grants. 

After  the  mid-century,  congres- 
sional grants  became  more  gener- 
ous and  controls  over  the  disposi- 
tion of  land  more  strict.  Citizens  in 
the  noithwestern  states,  profiting 
from  the  mistakes  of  governments 
to  the  east,  creatively  conserved 
and  used  the  funds  from  land  sales 
for  the  public  good  instead  of  pri- 
vate gain.  In  states  west  of  th? 
Mississippi,  roughly  ten  percent  oi 
the  school  budgets  came  from  the 
sale  of  public  land  granted  for 
school  purposes.  This  was  far  less 
than  a  frill  subsidy  of  public  educa- 
tion, but  it  was  also  far  from  negligi- 
ble. 

The  procedure  of  drafting  a  con- 
stitution and  then  gaining  congres- 
sional approval  for  statehood 
prompted  the  citizens  of  the  terri- 
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tories  to  think  systematically  about 
public  schools.  The  act  of  con- 
structing a  frame  of  government, 
and  of  recognizing  the  place  of  edu- 
cation in  that  structure,  gave  lead- 
ers the  opportunity  to  make 
choices  among  the  policies  that  had 
been  tried  in  other  states.  The 
newer  states  could  borrow  from  the 
experiences  of  the  older  ones.  In 
this  way,  citizens  shaped  and  rein- 
terpreted a  living  constitutional  tra- 
dition, embodied  in  the  federal  and 
original  state  constitutions. 

The  organization  of  American 
education  ww  more  complex  as 
public  tnsr'uitions  and  the  society 
as  a  whole  expanded  in  the  nine- 
teenth century.  Constitutional  pro- 
visions on  schools  r^P^r^d  ^his 
growing  complexity.  ;  •  .v.^er 
documents,  idealist  nles 
and  brief  treatments  <  ?  v  ^nd 
grants  seemed  enough  '  /r.  set- 
tlers were  building  onv  -chools 
in  the  wilds  of  the  "Mil -v-  ist.  By 
contrast,  when  territorial  assem- 
blies in  the  sparsely  populated  far 
Northwest  states  created  constitu- 
tions, they  wrote  elaborate  new  bu- 
reaucratic structures  into  their  edu- 
cational provisions.  They  wer»^ 
trying  to  reflect  the  best  examples 
of  institution-building  in  their  time. 

Although  more  attuned  to  admin- 
istrative detail  than  leaders  in  the 
early  years,  these  educational  poli- 
cy-makers also  continued  to  reflect 
the  ideology  that  had  fueled  nearly 
a  century  of  effort  to  create  com- 
mon schools  as  an  essential  feature 
of  American  government.  In  1874,  a 
group  of  77  colle^  presidents  and 
city  and  state  superintendents  of 
schools  issued  a  statement  that  de- 
scribed this  process  of  institutional 
development: 
As  a  consequence  of  the  perpetu- 
al migration  from  the  older  sec- 
tions of  the  country  to  the  unoc- 
c  r\ed  Territories,  there  are  new 
st.es  in  all  degrees  of  formation, 


and  their  institutions  present  ear- 
lier phases  of  realization  of  the 
distinctive  type  that  are  present- 
ed in  the  mature  growth  of  the 
system  as  it  exists  in  the  thickly- 
settled  and  older  States.  Thus 
States  are  to  be  found  with  little 
or  no  provision  for  education,  but 
they  are  rudimentary  forms  of 
the  American  State,  and  are 
adopting,  as  rapidly  as  immigra- 
tion allows  them  to  do  so,  the 
type  of  educational  institutions 
already  deftiwi  a<>  ?"*k>  result  of 
America  poIVtka;  ;  i  social 
ideas. 

While  the  v^iuraUoFv«i  provision 
of  const!  v.  ov  t  i-i  ;ie  original 
states  clu^g^d  ;>.  i  ^io,  new  states 
aspired  to  . :  borate  the  most  up- 
to-date  public  school  systems.  They 
wanted  to  show  themselves  to  be 
enlightened  and  civilized  as  they 
joined  the  union  of  states.  Accord- 
ingly, they  wrote  more  and  more 
elaborate  provisions  for  education 
into  their  state  constitutions.  They 
codified  the  institutional  structures 
that  had  developed  through  statu- 
tory law  in  the  older  states,  such  as 
state  boards  of  education,  county 
and  state  superintendents,  and 
*er-training  institutions.  Turn- 
ing against  earlier  traditions  of  reli- 
^ous  instruction,  many  prohibited 
sectarian  instruction  in  public 
schools  and  any  public  aid  to 
schools  affiliated  with  religious 
groups.  Some  constitutional  con- 
ventions in  the  South  after  the  Civil 
War  mandated  compulsory  school 
attendance  in  their  constitutions, 
even  though  their  states  had  only 
recently  established  a  common 
school  system.  An  expanding  na- 
tion composed  of  dozens  of  newly- 
added  states  became  a  country  in 
which  the  new  states  could  copy 
from  the  old  and  the  old  were  chal- 
lenged to  innovate  to  match  the 
progress  achieved  by  younger 
peers. 

^  .  this  Constitution 
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Like  the  land  ordinances  of  the 
1780s,  state  constitutions  in  the 
nineteenth  century  became  much 
more  than  documents  designed  to 
attract  new  residents  and  win  state- 
hood. They  were  strategies  for 
achieving  organized  social  life — a 
political  system,  a  rule  of  law,  a 
structure  of  governance  and  ade- 
quate financial  incentives  for  creat- 
ing institutions  such  as  public 
schools.  Similar  to  the  town  and 
city  plats  of  the  developers,  but  for 
an  entire  system  of  government, 
these  documents  promised  that  the 
state  on  the  periphery  would  one 
day  match  the  ideal  of  statehood 
most  admired  by  its  predecessors. 
Reflecting  upon  this  process  during 
the  California  constitutional  con- 
vention of  1849,  a  delegate  quoted 
the  view  of  Robert  J.  Walker,  U.S. 
Secretary  of  the  Treasury,  who  ar- 
gued: 

Each  state  is  deeply  interested  in 
the  welfare  of  every  other;  for  the 
representatives  of  the  whole  reg- 

ihk  Sdntiltotlon  ^ 


ulate  by  their  votes  the  measures 
of  the  Union,  which  must  be  the 
more  happy  and  prosperous  in 
proportion  as  its  councils  are 
guided  by  more  enlightened 
views,  resulting  from  the  more 
universal  diffusion  of  light, 
knowledge,  and  education. 
In  this  process  of  forming  new 
states,  Congress  played  a  subdued 
role,  setting  the  terms  for  territorial 
government,  shaping  the  require- 
ments for  admission  in  the  enabling 
acts,  approving  the  new  constitu- 
tions, then  granting  vast  amounts  of 
federal  land  to  stimulate  improve- 
ments, including  public  schools,  in 
the  fledgling  societies  on  the  fron- 
tier. 

Political  Ideology  and  Public 
Schooling 

Nowhere  is  the  perceived  impor- 
tance of  schooling  more  apparent 
than  in  the  language  used  to  de- 
scribe it  in  state  constitutions.  A 


striking  feature  of  the  educational 
dauses  in  nineteenth  century  state 
constitutions  is  the. •  idealistic  tone. 
With  the  exception  w?  language  in 
the  declarations  of  rights,  no  other 
sections  contained  so  much  exhor- 
tation to  virtue.  None  of  the  other 
parts  of  government  received  such 
broad  justifications  phrased  in  the 
political  discourse  of  the  eighteenth 
century.  Sections  on  the  legislative 
branch  did  not  extoi  the  virtues  of 
representative  government,  nor 
those  on  the  judiciary  the  glories  of 
justice.  Clauses  on  suffrage,  militia, 
corporations,  revenue,  and  divi- 
sions of  the  executive  branch  were 
plain  and  businesslike.  In  contrast, 
the  high-flown  justifications  of  the 
common  school  declared  public 
education  to  be  a  shared  value.  It 
was  a  fundamental  guarantee  built 
into  government.  Like  those  other 
guarantees  embedded  in  the  decla- 
rations of  rights,  it  was  a  common 
good  above  the  squabbles  of  politi- 
cal party  or  sect. 
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Nowhere  is  the  perceived  importance  of  schooling  more  apparent  than 
in  the  language  used  to  describe  it  in  state  constitutions.  .  .  .  It  tvas  a 
common  good  above  the  squabbles  of  political  party  or  sect. 


The  Ohio  constitution  of  1802 
reflected  this  belief  by  including  a 
provision  for  schooling  in  the  decla- 
ration of  rights  itself.  Such  idealism 
about  education  entered  into  the 
debates  of  constitutional  conven- 
tions with  an  intensity  that  often 
reconciled  extreme  political  differ- 
ences. To  mark  a  moment  of  con- 
cord between  jousting  Whigs  and 
Democrats  in  the  Illinois  constitu- 
tional convention  of  1847,  a  dele- 
gate said,  "As  the  soul  rises  into 
immortality  when  the  body  falls 
into  decay  and  perishes,  so  does  the 
cause  of  education  rise  in  splendor 
and  grandeur  above  all  party 
schemes  and  factions." 

In  ascribing  such  importance  to 
public  schooling,  the  framers  of 
state  constitutions  were  conscious- 
ly developing  a  connection  between 
education  and  democracy.  A  reso- 
nant political  argument,  this  con- 
neeijon  went  back  to  the  rhetoric  of 
the  nation's  founding  fathers.  "The 
business  of  education  has  acquired 
a  new  complexion  by  the  indepen- 
dence of  our  country,"  wrote  Benja- 
min Rush,  a  Pennsylvanian  who 
signed  the  Declaration  of  Indepen- 
dence and  served  as  an  articulate 
spokesman  for  republican  ideas,  in 
1786.  "The  form  of  government  we 
have  assumed,"  he  continued,  "has 
created  a  new  class  of  duties  to 
c  •  ^aerican."  Rush  thought  it 
Ucv^dry  to  establish  "miseries  of 
y/v  t  and  good  men/  a  system  of 
education  from  comrrr  ii  schools 
through  colleges,  to  6/-3ure  the  sur- 
vival of  the  republic. 

Thomas  Jefferson  had  frequently 
given  voice  to  such  sentiments,  as 
when  he  wrote  to  his  friend  George 
Wythe,  "Preach,  my  dear  Sir,  a  cru- 
sade against  ignorance;  establish  & 
improve  the  law  for  educating  the 
common  people."  On  another  occa- 
sion,  Jefferson  had  written,  "I  know 
no  safe  depository  of  the  ultimate 
powers  of  the  society  but  the  peo- 
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pie  themselves;  and  if  we  think 
them  not  enlightened  enough  to  ex- 
ercise their  control  with  a  whole- 
some discretion,  the  remedy  is  not 
to  take  it  from  them,  but  to  inform 
their  discretion  by  education."  John 
Adams,  James  Madiuon  and  other 
central  actors  in  the  creation  of  the 
new  republic  had  made  similar 
pleas  for  an  expanded  commitment 
to  learning  as  a  safeguard  for  the 
republic.  "In  proportion  as  the 
structure  of  government  gives  force 
to  public  opinion,"  said  George 
Washington  in  his  Farewell  Address 
as  president  of  the  United  States,  "it 
is  essential  that  public  opinion 
should  be  enlightened." 

Reflecting  this  ideological  con- 
nection  between  schooling  and  the 
great  political  experiment  of  demo- 
cratic nationhood,  at  least  17  states 
adopted  language  about  schooling 
in  their  constitutions  that  closely 
resembled  that  of  the  Ordinance  of 
1787  and  the  Massachusetts  consti- 
tution of  1780,  the  latter  written  by 
John  Adams.  In  part,  this  copying 
was  an  obligatory  bow  towards 
their  patron,  Congress,  acknowl- 
edging the  purpose  of  the  public 
lands  granted  to  new  states  for 
schools.  North  Dakota's  constitu- 
tion put  the  underlying  principle  in 
these  v/ords  in  1889: 
A  high  degree  of  intelligence,  pa- 
triotism, integrity  and  morality 
on  the  part  of  every  voter  in  a 
government  by  the  people  being 
necessary  in  order  to  insure  the 
continuance  of  that  government 
and  the  prosperity  and  happiness 
of  the  people,  the  legislative  as- 
sembly shall  makr  provision  for 
the  establishment  and  mainte- 
nance of  a  system  of  public 
schools  which  shall  be  open  to  all 
children  of  the  State  of  North 
Dakota  and  free  from  sectarian 
control.  This  legislative  require- 
ment shall  be  irrevocable  without 
the  consent  of  the  United  States 


and  the  people  of  North  Dakota. 
The  last  clause  indicates  that  the 
delegates  recognized  not  only  a 
state  interest  Ln  education  but  a 
national  one  m  \v»U.  Like  the  Bill  of 
Rights,  the  common  school  was  be- 
coming "irrevocable,"  an  inalien- 
able guarantee  of  the  republican 
form  of  government.  Both  the  Flori- 
da Reconstruction  constitution  of 
1868  and  Washington's  constitution 
of  1889  declared  it  the  "paramount 
duty  of  the  state"  to  educate  all 
children. 

Education  as  stimulus  to  "inter- 
nal improvement"  was  a  theme  that 
complemented  the  political  and 
moral  argument  for  schooling.  In 
1837,  the  Michigan  constitution  in- 
structed the  legislature  to  "encour- 
age, by  all  suitable  means,  the  pro- 
motion of  intellectual,  scientifical, 
and  agricultural  improvement." 
Iowa,  one  of  many  states  that  cop- 
ied Michigan's  language,  added 
"moral"  to  the  list  of  "improve- 
ments" in  its  constitution  of  1846,  a 
change  that  appeared  in  subsequent 
clauses  in  California,  Kansas,  West 
Virginia,  and  Nevada.  Many  legisla- 
tors in  Congress  and  in  the  states 
regarded  public  schools,  like  roads 
and  canals  and  railroads,  as  part  of 
the  infrastructure  needed  for  eco- 
nomic development  and  the  settle- 
ment of  new  regions. 

The  civic,  economic,  moral,  and 
intellectual  benefits  of  schooling 
merged  together  easily  into  the  be- 
lief in  education  as  a  common  good. 
Supporting  this  conception  was  a 
web  of  ideological  assumptions. 
One  was  the  conviction  that  in  a 
government  depending  on  the  will 
of  the  people,  the  citizens  must  be 
properly  educated  so  that  they 
could,  in  turn,  influence  their  gov- 
ernment in  an  orderly  way.  As  the 
Committee  on  Public  Lands  in  the 
U.S.  House  of  Representatives  ar- 
gued in  a  report  on  land  grants  in 
1826: 

(  O  this  Constitution 


Teactw  and  pupils  in  front  oi  school  building,  Hecla,  MonmM*  W3  Uttary  of  Congress. 


The  foundation  of  our  political 
institutions,  it  is  well  known, 
rests  in  the  will  of  the  People, 
and  the  safety  of  the  whole  su- 
perstructure, its  temple  and  altar, 
daily  and  hourly  depend  upon  the 
discreet  exercise  of  this  will. 
How  then  is  this  will  to  be  cor- 
rected, chastened,  subdued?  By 
education — that  education,  the 
first  rudiments  of  which  can  be 
acquired  only  in  common 
schools. 

For  school  leaders  it  seemed  natu- 
ral and  not  at  all  paradoxical  that  a 
government  by  the  people  must 
also  restrain  the  people.  John  D. 
Pierce,  Michigan's  first  state  super- 
intendent of  public  instruction,  ex- 
pressed this  view  in  a  way  that  was 
typical  of  the  educational  thought 
of  the  nineteenth  century: 
However  unpretending  and  sim- 
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pie  in  form,  our  government  is 
nonetheless  effective  and  perfect. 
It  proceeds  from  the  people — is 
supposed  by  the  people — and 
depends  upon  the  people — and  at 
the  same  time  restrains  and  con- 
trols the  people  more  effectually 
than  the  most  rigid  systems  of 
despotism.  But  how  is  this  politi- 
cal fabric  to  be  preserved?  Only 
by  the  general  diffusion  of  knowl- 
edge. Children  of  every  name  and 
age  must  be  taught  the  qualifica- 
tions and  duties  of  American  citi- 
zens, and  learn  in  early  life  the  art 
of  self-control — they  must  be 
educated.  And  to  accomplish  this 
object,  our  chief  dependence 
must  necessarily  be  the  free 
school  system. 

A  related  assumption  was  that 
educated  leaders  would  perceive 
the  common  good,  and  that  when 
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they  did  not,  they  could  be  influ- 
enced by  citizens  who  were  educat- 
ed to  recognize  their  rights  and 
responsibilities.  Justice  Joseph  Sto- 
ry, one  of  the  nation's  greatest  legal 
minds  in  the  nineteenth  century, 
told  a  group  of  New  England  educa- 
tors that  "the  American  republic, 
above  all  others,  demands  from  ev- 
ery citizen  unceasing  vigilance  and 
exertion,  since  we  have  deliberately 
dispensed  with  every  guard  against 
danger  or  ruin,  except  the  intelli- 
gence and  virtue  of  the  people 
themselves."  Such  assumptions 
about  democracy  and  education 
gave  rise  to  widespread  agreement 
on  the  fundamental  necessity  of 
enlightened  schooling  for  the  sur- 
vival of  the  republic,  even  among 
people  who  otherwise  disagreed  ve- 
hemently over  many  other  issues. 
Democrats,  Whigs,  and  Republicans 
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each  had  their  own  reasons  for 
distrusting  government  and  its  ac- 
tions, but  each  party,  in  its  own 
formulation,  looked  to  public  edu- 
cation as  a  means  of  strengthening 
a  republican  form  of  government  by 
creating  upright  individual  citizens. 

In  1822  an  advocate  of  such  a  link 
between  republicanism  :   \  educa- 
tion, Governor  Dewitt  Cunton  of 
New  York,  argued  that  "the  first 
duty  of  a  state  is  to  render  its 
citizens  virtuous  by  intellectual  in- 
struction and  moral  discipline,  by 
enlightening  their  minds,  purifying 
their  hearts,  and  teaching  them 
their  rights  and  their  obligations." 
Many  leaders  who  sought  to  curb 
the  powers  of  state  governments 
and  to  limit  their  provision  of  social 
services  were  nonetheless  willing 
to  support  vigorous  public  school 
systems  partly  because  they  be- 
lieved that  self-regulation  by  strong 
individuals  was  a  substitute  for  ex- 
ternal regulation  by  a  strong  siz.rt. 
In  1848  the  Maine  superintend*^.:  of 
common  schools,  echoing  the  edu- 
cation clause  of  the  state  constitu- 
tion, instructed  school  committees 
to  ask  prospective  teachers:  "What 
method  or  methods  would  you 
adopt  in  order  to  inculcate  the  prin- 
ciples of  morality,  justice,  truth,  hu- 
manity, industry,  and  temperance?" 
A  speaker  for  the  American  Insti- 
tute of  Instruction  iu  1878  chal- 
lenged his  fellow  educators  to 
make  sure  that  the  schools  were 
living  up  to  their  republican  respon- 
sibilities: 
If  you  vrish  the  public  schools  to 
become  strongly  entrenched  in 
the  hearts  of  the  people,  especial- 
ly in  the  hearts  of  the  tax-payers, 
let  such  measures  be  taken  as 
shall  show  beyond  a  doubt  that 
the  schools  are  really  protecting, 
defending  and  preserving  the 
Constitution  and  the  government, 
asid  that  they  are  really  making 
the  government  safe. 


Dewitt  Clinton,  painting  by  John  Wesley  Jarvis. 
National  Portrait  Gallery,  Smithsonian  Institution, 
Washington,  D.C.  Transfer  from  National  Gallery  of 
Art,  Gift  of  Andrew  W.  Mellon,  1942. 


The  hope  that  a  common  educa- 
tion might  exist  above  politics  and 
sectarian  strife  was — and  is — no 
more  than  a  vision.  Laden  with  po- 
litical idealism,  sometimes  this  vi- 
sion illuminated  and  sometimes  it 
obscured  the  problems  of  a  plural- 
istic, unequal  society.  Public  educa- 
tion was  and  always  will  be  inher- 
ently political.  The  high  rhetoric  of 
the  constitutions  advocated  a  basis 
of  universal  public  learning  for  sus- 
taining the  political  community  of  a 
new  nation.  Yet,  leaders  were  often 
willing,  perhaps  unwittingly  as 
much  as  purposefully,  t  use  new 
constructs  of  the  public  interest 
and  the  common  good  to  favor 
some  people's  interests  more  than 
those  of  others. 

Nevertheless,  in  public  education 
Americans  of  different  political  per- 
suasions attempted  to  keep  alive 
the  dream  of  an  electorate  that 
sought  the  common  good  because 
it  was  educated  to  do  so.  Herein  lay 
the  appeal  of  a  system  of  common 
schools  that  would  somehow  exist 
above  politics,  nonpartisan  and 
nonsectarian.  For  many  founders  of 
the  nation  and  the  states  it  was  a 
deeply  held  commitment,  a  motive 


to  action.  And  it  was  for  this  reason, 
seeing  the  importance  of  education 
to  the  formation  of  democratic  gov- 
ernments across  the  nation,  that  the 
federal  government  played  a  role  in 
stimulating  and  shaping  the  cre- 
ation of  common  schools.  Once  em- 
bedded in  political  ideology  and  the 
legal  structure  of  new  states,  those 
schools  spread  rapidly  in  the  new 
nation.  Over  and  over  again — in 
constitutional  debates  and  educa- 
tional provisions,  in  the  speeches  of 
politicians  and  school  leaders,  in 
the  textbooks  children  read  in 
school,  in  sermons  and  newspaper 
editorials — people  expressed  the 
conviction  that  common  schooling 
was  a  bulwark  of  the  republic.  Act- 
ing upon  this  belief  in  complex 
ways  as  the  nation  expanded  in  the 
nineteenth  century,  national,  state 
and  local  leaders  worked  together 
to  create  systems  of  education. 
They  believed,  with  Thomas  Jeffer- 
son, that  their  survival  as  a  political 
community  depended  upon  it:  "If  a 
nation  expects  to  be  ignorant  and 
free,  in  a  state  of  civilization,  it 
expects  what  never  was  and  never 
will  be." 
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The  Constitutional  Thought  of  John  Jay 

by  RICHARD  B,  MORRIS 


lthough  John  Jay  was  not  one  of  the  favored 
i  fifty-five  who  had  attended  the  Philadelphia 
IConvention,  John  Adams  considered  his  influ- 
ence on  America's  constitutional  development  to 
have  been  more  important  in  bringing  about  the 
adoption  of  the  Constitution  than  "any  of  the  rest, 
indeed  of  almost  as  much  weight  as  all  the  rest" 
"That  gentleman,"  Adams  insisted,  "had  as  much 
influence  in  the  preparatory  measures  in  digesting 
the  Constitution  and  in  obtaining  its  adoption,  as 
any  man  in  the  nation." 

Adams'  tribute  cannot  be  put  down  to  character- 
istic hyperbole;  it  is  solidly  grounded  on  close  ob- 
servation of  Jay's  remarkable  public  career,  begin- 
ning with  the  First  Continental  Congress  and 
including  his  services  as  first  Chief  Justice  of  the 
United  States.  In  between,  Jay  had  served  as  the 
first  chief  justice  of  New  York  State,  as  president 
of  the  Continental  Congress,  as  an  unaccredited 
minister  plenipotentiary  to  wartime  Spain,  as  a 
commissioner  in  Paris  centrally  involved  in  making 
both  the  Preliminary  and  Definitive  Peace  Treaties 
with  Great  Britain  in  1782-83,  and  during  the  Con- 
federation years  as  secretary  for  foreign  affairs.  He 
shared  with  Hamilton  and  Madison  the  authorship 
of  Hie  Federalist,  and  he  climaxed  his  federal  ca- 
reer as  first  chief  justice  of  the  United  States. 

An  exponent  of  written  constitutions  and  consti- 
tutionalism, he  acted  as  draftsman  of  the  innova- 
tive New  York  Constitution  of  1777,  which  re- 
vealed the  influence  on  Jay  of  John  Adams' 
Thoughts  on  Government ,  a  pamphlet  published  in 
1776  which  advocated  mixed  government,  separa- 
tion of  powers,  and  checks  and  balances — all  of 
which  were  embodied  in  the  New  York  Constitu- 
tion. During  his  brief  term  as  chief  justice  of  the 
State  of  New  York,  he  supported  the  state  constitu- 
tion with  enthusiasm  and  informed  grand  juries  of 
"those  great  and  equal  rights  of  human  nature,"  in- 
cluding "the  rights  of  conscience  and  private  judg- 
ment." 

During  the  nine  months  Jay  served  as  president 
of  the  Continental  Congress  (December  1778-Sep- 
tember  1779),  his  view  became  increasingly  nation- 
al, and  he  was  determined  to  imbue  Congress  with 
energy,  and  to  assert  its  external  sovereignty. 
Since  the  final  version  of  the  Articles  of  Confeder- 
ation contained  no  provision  specifying  the  num- 
ber of  states  needed  for  its  ratification,  President 
Jay,  noting  that  by  1779  all  the  states  except  Mary- 
land had  ratified,  expressed  the  view  in  a  circular 
letter  of  September  13,  1779,  "From  Congress  to 


their  Constituents,"  that  the  Articles  were  already 
in  effect  and  that  the  people  and  the  states  were 
now  joined  as  one: 

For  every  purpose  essential  to  the  de- 
fence of  these  states  to  the  pivgress  of  the 
present  way  and  necessary  to  the  attain- 
ment of  the  objects  of  it,  these  states  now 
are  as  fully,  legally,  and  absolutely  con- 
federated as  it  is  possible  for  them  to 
be,  .  .  .  Our  enemies  .  .  .  are  mistaken 
when  they  suppose  us  kept  together  only 
by  a  sense  of  danger.  .  .  .  Hie  people  of 
Oiese  states  were  never  so  cordially  united 
as  at  this  day.  By  having  been  obliged  to 
mix  with  each  other,  former  prejudices 
have  worn  off,  and  their  several  manners 
become  blended.  A  sense  of  common  per- 
manent interest,  mutual  affection  Qiaving 
been  brethren  in  affliction),  the  ties  of 
consanguinity  daily  extending  constant 
recipivcity  of  good  offices,  similamty  in 
language,  in  governments,  and  therefore 
in  manners,  the  importance,  weight  and 
splendor  of  the  union,  all  conspire  in 
forming  a  strong  chain  of  connexion, 
which  must  forever  bind  us  toap.ther. 

Fortunately  for  the  upholders  <  otrine  of 

national  supremacy  in  areas  of  nauoiu  sovereign- 
ty, Jay  was  president  of  Congress  at  the  time  of  a 
clash  between  Congress  and  Pennsylvania  that  re- 
sulted in  Congress'  annulling  a  state  law.  In  1778, 
the  Pennsylvania  Court  condemned  the  sloop  Ac- 
tive as  a  prize  of  war.  The  Standing  Committee  of 
Congress,  overriding  a  Pennsylvania  statute  of  the 
previous  year,  reexamined  the  facts  and  reversed 
the  decree.  When  the  Pennsylvania  Admiralty 
Court  refused  to  execute  this  new  decree,  Jay  had 
a  principal  hand  in  writing  the  resolution  which 
Congress  adopted  in  March,  1779,  resolving  that 
"no  act  of  any  one  State  can  or  ought  to  destroy 
the  right  of  appeals  to  Congress."  In  words  asser- 
tive of  the  fundamental  tenets  of  national  sover- 
eignty, Congress  went  on  to  declare: 

Hiat  Congress  is  cy  these  Ihrited  St j let 
invested  with  the  supreme  rr:\'*reuw  pt riv- 
er of  war  and  peace: 

Hiat  the  power  of  executing  tilts  }<v  '  cu 
nations  is  essential  to  the  sowtrfigv 
prone  power  of  war  and  peace: 
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Tftff  beginning  of  the  1777  constitution  of  New  York  State,  In  the  drafting  of  which  Jay  played  a  major  role.  It  reads:  "This  Convonilon  therefore  In  the  Name  & 
by  the  Authority  of  the  good  People  of  this  State  doth  ordain,  determine  and  declare  that  no  Authority  chall  on  any  Pretence  whatever  be  exercised  over  the 
People  or  Members  of  this  State,  but  such  as  shall  be  derived  from  and  Granted  by  them. "  New  York  State  Library. 


Tliat  the  legality  of  all  captures  on  the 
high  seas  must  be  determined  by  the  law 
of  nations: 

Tliat  the  authority  ultimately  and  final- 
ly to  decide  in  all  matters  and  questions 
touching  the  law  of  nations  does  reside 
and  is  vested  in  the  sovereign  supreme 
power  of  war  and  peace: 

Thai  a  controul  by  appeal  is  necessayy, 
in  order  to  compet  a  just  and  uniform  ex- 
ecution of  the  law  of  nations.  .  . . 

Years  later  in  the  case  now  known  as  Penhallow  v. 
Doane  (1795),  the  Supreme  Court  took  the  occa- 
sion to  affirm  Jay's  position  in  1779  and  upheld  the 
jurisdiction  in  admiralty  of  the  Continental  Con- 
gress under  its  inherent  war  powers. 

As  peace  commissioner  in  Paris  and  as  secretary 
for  foreign  affairs  during  the  years  o,  the  Confeder- 
ation, Jay  had  brought  home  to  him  th"  weakness 
of  the  central  government:  its  inability  to  make 
treaties  of  commerce  with  Great  Britain  and  Spain 
or  to  compel  the  British  to  remove  their  troops 
from  American  soil,  and  its  lack  of  force  to  stay 
the  hand  of  the  Barbary  states  in  seizing  American 
merchant  ships  and  holding  American  seamen  hos- 
tage. Convinced  that  oaly  through  constitutional 
reformation  would  America's  standing  in  the  world 
be  enhanced,  Jay  became  increasingly  committed 
to  examining  the  nation's  problems  from  a  conti- 
nental rather  than  a  parochial  outlook  and  to  ad- 
vancing views  on  centralization  and  the  subordina- 
tion of  the  states.  Alexander  Hamilton,  perhaps 
alone  among  the  founders,  shared  these  notions. 
Because  he  recognized  the  depth  of  feeling  for 
state  autonomy,  Jay  was  more  discreet  than  Hamil- 
ton about  publicizing  his  views  and  usually  con- 
fined them  to  private  correspondence.  But  the  re- 
cipients of  his  letters,  who  held  his  views  in  deep 
regard,  were  men  of  standing.  Jay's  views  are  ex- 
pressed in  two  letters,  the  first  to  his  father-in-law, 
William  Livingston,  Governor  of  New  Jersey,  the 
second  to  John  Lowell,  a  Massachusetts  commis- 
sioner in  a  current  boundary  dispute  with  New 
York: 


John  Jay  to  William  Livingston 
July  19,  1783 

Tiie  rising  power  of  America  is  a  serious 
object  of  apprehension  to  more  than  on  e 
nation,  and  every  event  that  may  retard 
it  will  be  agreeable  to  them.  A  continental, 
national  spirit  should  therefore  pervade 
our  counti~y,  and  Congress  should  be  en- 
abled, by  a  grant  of  the  necessary  powers, 
to  regulate  the  commerce  and  general  con- 
cerns of  the  confederacy. 

John  Jay  to  John  Lowell 
May  10,  1785 

It  is  my  first  wish  to  see  the  United  States 
assume  and  merit  the  character  of  one 
great  nation,  whose  territory  is  divided 
into  counties  and  townships  for  the  like 
puiyoses.  Until  this  be  done  the  chain 
which  holds  us  together  will  be  too  feeble 
to  bear  much  opposition  or  exertion,  and 
we  shall  be  daily  mortified  by  seeing  the 
links  of  it  giving  way  and  calling  for  re- 
pair one  after  another. 

As  we  have  seen,  Jay  had  long  advocated  a  sys- 
tem of  separation  of  powers  and  checks  and  bal- 
ances, embodied  to  a  degree  in  his  New  York  Con- 
stitution of  1777.  As  the  time  for  the  Constitutional 
Convention  neared,  he  spelled  out  his  ideas  to  Jef- 
ferson in  1786; 

Jolin  Jay  to  Thomas  Jefferson 
August  18,  1786 

/  have  long  thought,  and  become  daily 
more  convinced,  that  the  constitution  of 
our  federal  government  is  fundamentally 
virong.  To  vest  legislative,  judicial,  and 
executive  powers  in  one  and  the  same 
body  of  men,  and  that,  too,  in  a  body  dai- 
ly changing  its  members,  can  never  be 
wise.  In  my  opinion,  these  three  great  de- 
partments of  sovereignty  should  be  forever 
separated,  and  so  distributed  as  to  serve 
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a.s*  checks  on  each  other. 

Some  months  before  the  Constitutional  Conven- 
tion, he  wrote  at  length  to  George  Washington.  He 
asserted  his  view  that  problems  with  the  national 
government  could  not  be  solved  merely  by  grant- 
ing more  power  to  Congress  as  it  was  then  consti- 
tuted. Unless  governmental  functions  were  separat- 
ed, with  an  independent  executive  branch,  the 
government  could  still  not  function  effectively, 
even  with  additional  authority.  Jay  went  on  to  ad- 
vocate a  strong  executive — although  not  a  king — 
and  an  even  more  powerful  central  government, 
capable  of  removing  state  officials.  Jay  expressed 
concern,  however,  over  the  makeup  of  the  pending 
constitutional  convention.  He  doubted  that  the 
state  legislatures  had  the  authority  to  appoint  dele- 
gations to  this  convention,  and  he  proposed  in- 
stead that  representatives  be  chosen  by  the  people, 
"the  only  source  of  just  authority." 

John  Jay  to  George  Washington 
January?.  17B7 

Tlie  situation  of  our  affairs  calls  not  only 
for  reflection  and  prudence,  but  for  excre- 
tion. Wliat  is  to  be  done?  is  a  common 
question  not  easy  to  answer 

Would  the  giving  my  further  degree  of 
power  to  Congress  do  the  business?  I  am 
much  inclined  to  think  it  would  not  .  .  . 

Hie  executive  business  of  sovereignty 
depending  on  so  many  wills,  and  those 
wills  moved  by  such  a  variety  of  contra- 
dictor motives  and  inducements,  ivill  in 
gen  eral  be  but  feebly  don  e.  Such  a  sover- 
eignty however  theoretically  responsible, 
cannot  be  effect  ually  so  in  its  departments 
and  officers  without  adequate  judica- 
tories. I  therefore  promise  myself  nothing 
von  desirable  from  any  change  which 
does  not  divide  the  sovereignty  into  its 
proper  departments.  Let  Congress  legis- 
late— let  others  execute — let  others  judge. 

Shall  we  have  a  king?  Not  in  my  opin- 
ion while  other  experiments  remain  un- 
tried. Might  we  not  have  a  governor-gen- 
end  limited  in  his  prerogatives  and 
duration?  Might  not  Congress  be  divided 
into  an  upper  and  lower  house — the  for- 
mer appoin  ted  for  life,  the  latter  annual- 
ly,— and  let  the  governor-general  (to  pre- 
serve the  balance),  with  the  advice  of  a 


council,  formed  for  that  only  purpose,  of 
the  great  judicial  officers,  have  a  negative 
on  their  acts?  Our  government  should  in 
some  degree  .     suited  to  our  manners  and 
cireumstatit.  s.  and  they,  you  know,  are 
not  strictly  democratical.  What  powers 
should  be  granted  to  the  government  so 
constituted  is  a  question  which  deserves 
much  thought.  I  think  the  more  the  better, 
the  States  retaining  only  so  much  as  may 
be  necessary  for  domestic  purposes,  and 
all  their  principal  officers,  civil  and  mili- 
tary, being  commissioned  and  removable 
by  the  national  government.  Tfiese  are 
short  hints.  Details  would  exceed  the  lim- 
its of  a  letter,  and  to  you  be  superfluous. 

A  convention  is  in  contemplation,  and  I 
am  glad  to  find  your  name  among  those 
of  its  intended  members.  To  me  the  policy 
of  such  a  convention  appeal's  question- 
able; their  authority  is  to  be  derived  from 
acts  of  the  State  legislatures.  Are  the  State 
legislatures  authorized,  either  by  them- 
selves or  others,  to  alter  constitutions?  I 
think  not;  they  who  hold  commissions  can 
*y  virtue  of  them,  neither  retrench  nor  ex- 
tend the  powers  conveyed  to  them.  Per- 
haps it  is  intended  that  this  convention 
shall  not  ordain,  but  only  recommend;  if 
so,  there  is  danger  that  their  recommen- 
dations will  produce  endless  discussion, 
perhaps  jealousies  and  party  heats. 

Would  it  not  be  better  for  Congress 
plainly  and  in  strong  tenns  to  declare 
that  the  present  Federal  Government  is 
inadequate  to  the  pwposes  for  which  it 
was  instituted;  that  they  fo)bear  to  point 
out  its  particular  defects  or  to  ask  for  an 
extension  of  any  particular  powers,  lest 
improper  jealousies  should  thence  a  rise; 
but  that  in  their  opinion  it  would  be  expe- 
dient for  the  people  of  the  States  without 
delay  to  appoint  State  conventions  (in  the 
way  they  choose  their  general  assem- 
blies), with  the  sole  and  expfess  power  of 
appointing  deputies  to  a  general  con  ven- 
tion who,  or  the  majority  of  whom, 
should  take  into  consideration  the  Articles 
of  Confederation,  and  make  such  alter- 
ations, amendments,  and  additions  there- 
to as  to  them  should  appear  necessary 
and  proper,  and  which  being  by  them  or 
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dained  and  published  should  have  the 
same  force  and  obligation  which  all  or 
any  of  the  present  articles  no  w  ha  ve?  No 
alterations  in  the  government  should,  I 
think,  be  made,  nor  if  attempted  will  easi- 
ly take  place,  unless  deducible  from  the 
only  source  of  just  authority — the  People. 

In  April,  1787,  just  weeks  before  the  Constitu- 
tional Conversion  met  in  Philadelphia,  Congress 
sent  a  circular  letter  to  the  states  that  Jay  had 
drafted.  In  it,  Congress  chastised  the  states  for  not 
adhering  to  the  terms  of  the  Treaty  of  Paris  and 
pointed  out  that  in  this  realm  of  diplomacy,  Con- 
gress had  supreme  authority.  The  supremacy 
clause  of  the  new  Constitution  incorporated  this 
view. 

Circular  Letter  to  the  States 
April  13, 1787 

We  have  deliberately  and  dispassionate- 
ly examined  and  considered  the  several 
facts  and  matters  urged  by  Britain  as  in- 
fractions of  the  treaty  of  peace  on  the  part 
of  America,  and  we  regret  that  in  some  of 
the  States  too  little  attention  appears  to 
have  been  paid  to  the  public  faith  pledged 
by  that  treaty.  Not  only  the  obvious  dic- 
tates ofivligion,  morality  and  national 
honor,  but  also  the  first  principles  of  good 
policy,  demand  a  candid  and  punctual 
compliance  with  engagements  constitu- 
tionally and  fairly  made.  Our  national 
constitution  having  committed  to  us  the 
management  of  the  national  concerns 
with  foreign  States  and  powers,  it  is  our 
duty  to  take  care  that  all  the  rights  which 
they  ought  to  enjoy  within  our  Jurisdic- 
tion by  the  laws  of  nations  and  the  faith 
o f  t  rea t ies  rem  a  in  in  viola  te.  And  it  is 
also  our  duty  to  provide  that  the  essential 
interests  and  peace  of  the  whole  confeder- 
acy be  not  impaired  or  endangered  by  de- 
viations from  the  line  of  public  faith  into 
which  any  of  its  members  may  from 
whatever  cause  be  unadvisedly  drawn.  Let 
it  be  remembered  that  the  thirteen  Inde- 
pendent Sovereign  States  have  by  exjiress 
delegation  of  power,  formed  and  vested  in 
us  a  general  though  limited  Sovereignty 
for  the  general  and  national  puiyoses 
specified  in  the  Confederation.  In  this 


Sovereignty  they  cannot  severally  partici- 
pate (except  by  their  Delegates)  nor  with 
it  have  concurrent  Jurisdiction,  for  the 
9th  Article  of  the  confederation  most  av- 
pressly  conveys  to  us  the  sole  and  exclu- 
sive right  and  power  of  detennining  on 
war  and  peace,  and  of  entering  into  trea- 
ties and  alliances  &c.  When  therefore  a 
treaty  is  constitutionally  made  ratified, 
and  published  by  us,  it  immediately  be- 
comes binding  on  the  whole  nation  and 
superadded  to  the  laws  of  the  land,  with- 
out the  intervention  of  State  Legislatures. 
Treaties  derive  their  obligation  from  be- 
ing compacts  between  the  Sovereign  of 
this,  and  the  Sovereign  of  another  Nation, 
whereas  laws  or  statutes  derive  their  force 
from  being  the  Acts  of  a  Legislature  com- 
petent to  the  passing  of  them.  Hence  it  is 
clear  that  Treaties  must  be  implicitly  re- 
ceived and  obsewed  by  evenly  Member  of 
the  Nation;  for  as  State  Legislatures  are 
not  competen  t  to  the  making  of  such  coin- 
pacts  or  treaties,  so  neither  are  they  com- 
petent in  that  capacity,  authoritatively  to 
decide  on,  or  ascertaiv  'he  construction 
and  sense  of  them. 

The  Federalist 

Jay's  constitutional  thinking  was  sharpened  and 
to  some  extent  reshaped  in  the  battle  waged  over 
ratification,  in  which  he  played  a  mzyor  role.  After 
the  Philadelphia  Convention,  he  quickly  joined 
Hamilton  in  preparing  a  series  of  replies  to  adverse 
New  York  newspaper  comments  appearing  in  the 
last  week  of  September  1787  and  the  first  week  of 
October  of  that  year,  in  articles  signed  "Cato,"  a 
pseudonym  attributed  to  various  Antifederalists 
ranging  from  Governor  George  Clinton  to  Abraham 
Yates,  Jr.  Hamilton's  conception  of  The  Federalist 
letters  captured  Jay's  fancy  at  once  and  he  provid- 
ed the  press  with  "Publius"  letters  numbers  two 
through  five.  Turning  out  copy  at  a  breakneck 
pace,  Jay  had  his  initial  letter,  No.  2,  published  in 
the  New  York  Independent  Journal  on  October  31, 
No.  3  on  November  3,  No.  4  on  November  7,  and 
the  fifth  letter  three  days  later.  Fortunately,  James 
Madison  joined  the  team  at  this  point,  for  between 
November  10,  when  the  fifth  Federalist  letter  ap- 
peared, and  some  weeks  before  March  7,  1788— 
the  date  of  publication  of  Jay's  famous  64th  Feder- 
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alist,  the  next  and  final  contribution  of  Jay  to  that 
great  seminal  work — Jay  suffered  a  serious  bout  of 
ill  health. 

Of  the  original  holograph  drafts  of  the  eighty- 
five  Federalist  letters,  all  published  under  the 
pseudonym  "Publius"  (the  name  probably  derived 
from  Publius  Valerius  Publicola,  a  founder  and  de- 
fender of  the  Roman  Republic),  only  four  are  ex- 
tant, and  all  four  are  drafts  in  Jay's  hand. 

A  careful  workman  under  pressure,  Jay  labored 
over  his  Federalist  essays,  and  the  published  ver- 
sions differ  in  some  cases  in  significant  ways  from 
the  drafts.  Thus,  in  Federalist  No.  3  Jay  deleted  the 
phrase  "national  courts,"  which  appears  in  the 
draft  and  substituted  "courts  appointed  by,  and  re- 
sponsible only  to  one  national  government."  This 
change  reflected  his  sensitivity  to  the  fear  shared 
by  the  Antifederalists  of  a  large  federal  judiciary 
administering  a  body  of  federal  common  law  and 
undermining  the  authority  of  the  state  courts.  The 
federal  convention  had  side-stepped  the  issue  in 
Article  III,  which  vests  the  judicial  power  in  a  Su- 
preme Court  "and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  estab- 
lish." Jay  tried  to  handle  the  ticklish  issue  with  cir- 
cumspection. 

In  his  draft  of  The  Federalist  No.  4,  Jay  antici- 
pated the  treatment  of  parties  and  factions  which 
developed  in  Madison's  celebrated  initial  contribu- 
tion, the  tenth  Federalist  Pursuing  the  theme  of 
the  importance  of  national  union  in  averting  con- 
flicts with  foreign  powers,  Jay  begins  with  a  quota- 
tion attributed  to  Addison  on  the  effects  of  party 
conflicts.  "The  Parties  and  Divisions  amongst  us 
may  [in]  several  Ways  bring  destruction  upon  our 
Country  at  the  same  time  that  one  united  house 
would  secure  us  against  all  the  Attempts  of  a  For- 
eign Enemy."  Then  in  the  final  paragraph  of  the 
draft  Jay  speculated  that  if  foreign  governments 
"find  us  either  . . .  destitute  of  an  effectual  Govern- 
ment ...  or  split  into  Factions  of  three  or  four  in- 
dependent . . .  Republics  or  Confederacies  . . .  what 
a  poor  pitiful  Figure  will  America  make?"  Jay 
therein  acknowledges  the  weight  of  one  of  the 
most  forceful  contemporary  arguments  against  par- 
ty and  faction,  the  likelihood  that  they  would  lead 


to  foreign  penetration  and  the  establishment  of 
outposts  of  alien  influence  in  American  public  life. 
In  these  fleeting  references,  which  he  subsequently 
suppressed  and  did  not  publish,  Jay  was  obviously 
referring  to  the  relationship  between  factions  and 
geographic  divisions.  He  or  Hamilton  must  have 
concluded  that  the  subject  deserved  more  concen- 
trated attention  in  a  future  installment,  and  it  was 
to  be  Madison,  not  Jay,  who  would  pick  up  the 
theme  of  "the  spirit  of  party  and  faction." 

The  fifth  Federalist  is  an  example  of  how  Jay  re- 
worked his  drafts  to  cut  down  verbiage,  to  use 
pithier  language  and  to  avoid  offending  the  sensi- 
bilities of  the  opponents  of  the  Constitution.  His 
draft  for  No.  5  strikes  this  discordant  note:  "Wick- 
ed Men  of  great  Talents  and  ambition  are  the 
growth  of  every  Soil,  and  seldom  hesitate  to  pre- 
cipitate their  Country  into  any  Wars  and  Connec- 
tions which  promote  their  Designs."  Surely  there 
was  enough  history  to  substantiate  the  assertion, 
with  its  prophetic  cast,  but  sober  second  thoughts 
prompted  its  omission. 

Federalist  No.  64  constitutes  Jay's  seminal  con- 
tribution to  the  Constitution  and  foreign  affairs.  He 
reworked  this  essay  more  than  any  of  its  predeces- 
sors, constantly  seeking  a  crisper  style  and  delet- 
ing evidences  of  anti-democratic  bias.  Among  these 
pomts  which  he  deleted  are:  (1)  "The  People  at 
large  may  sometimes  by  Negligence  or  other 
Causes  be  led  . . .  into  indiscreet  appointments." 
(2)  "The  State  Legislatures  very  seldom  lose  Sight 
of  their  obvious  Interests,  or  commit  their  Manage- 
ment to  Men  in  whom  they  have  little  or  no  Confi- 
dence." (3)  "The  People  of  America  have  not  been 
hitherto  sufficiently  sensible  of  [the]  importance" 
of  "the  absolute  Necessity  of  order  and  System  in 
the  Conduct  of  . . .  national  Affairs."  (4)  "We  must 
suppose  that  Members  from  each  State,  however 
well  disposed  to  promote  the  general  good  of  the 
whole,  will  yet  be  still  more  strongly  disposed  to 
promote  that  of  their  immediate  Constituents." 
These  four  statements  reflect  Jay's  own  doubts 
about  the  judgment  of  the  people  and  his  convic- 
tion that  state  legislatures  were  actuated  by  paro- 
chial rather  than  national  interests.  On  second 
thought  he  must  have  realized  that  an  essay  de- 
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signed  to  have  popular  appeal  and  conciliate  those 
jealous  of  maintaining  state  sovereignty  should  not 
strike  either  note. 

Again  in  his  original  draft  of  No.  64,  Jay  revealed 
his  bias  toward  consolidation.  "Every  objection  to 
the  federal  Constitution  which  [these  criticisms] 
imply  may  at  least  with  equal  force  be  applied  to 
this  State  [New  York].  Will  the  Governor  and  the 
Legislature  of  New  York  make  Laws  with  an  equal 
Eye  to  the  Interests  of  all  the  Counties."  On  reflec- 
tion Jay  deleted  this  passage  from  his  final  text. 
The  notion  of  reducing  the  status  of  the  states  vis- 
a-vis the  federal  government  to  that  comparable  of 
the  standing  of  their  own  counties  within  the 
state — a  notion  privately  expressed  in  the  letter  to 
Lowell  written  back  in  1785 — would  have  ignited 
those  very  fires  of  suspicion  which  The  Federalist 
was  designed  to  allay. 

Address  to  the  People 
of  New  York 

Finally,  some  time  after  Federalist  No.  64,  Jay,  in 
the  early  spring  of  '88,  published  his  eloquent  Ad- 
dress  to  the  People  of  New  York.  Written  prior  to 
the  spring  election  of  delegates  to  the  state  ratify- 
ing convention,  the  Address  was  indubitably  aimed 
at  influencing  uie  electors'  choices.  Unlike  the  rel- 
ative short  letters  of  "Publius,"  Jay's  relatively 
lengthy  Address  not  only  presented  a  masterly  cri- 
tique of  the  weakness  of  the  Confederation  govern- 


ment under  the  Articles  but  dealt  with  specific 
Antifederalist  criticisms,  most  importantly  those 
dealing  with  the  absence  of  a  bill  of  rights  in  the 
proposed  Constitution  and  the  desirability,  as  the 
Antifederalists  saw  it,  of  calling  a  second  conven- 
tion to  introduce  a  variety  of  amendments.  Below 
are  some  of  the  most  pertinent  sections  from  Jay's 
Address. 

Jay  begins  with  the  powerlessness  of  the  Con- 
gress of  the  Confederation: 

.  .  .  By  the  Confederation  as  it  now 
stands,  the  direction  of  general  and  na- 
tional affairs  is  committed  to  a  single 
body  of  men — viz.,  the  Congress.  Tliey 
may  make  war,  but  they  are  not  empow- 
ered to  raise  men  or  money  to  carry  it  on. 
Tliey  may  make  peace,  but  without  the 
means  to  see  the  terms  of  it  observed. 
Tliey  mayfonn  alliances  but  without 
ability  to  comply  with  the  stipulations  on 
their  part.  Tliey  may  enter  into  treaties  of 
commerce,  but  without  power  to  enforce 
them  at  home  or  abroad.  Tliey  may  bor- 
row money,  but  without  having  the 
means  of  repayment.  Tliey  may  partly 
regulate  commerce,  but  without  authority 
to  execute  their  ordinances.  Tliey  may  ap- 
point ministers  and  other  officers  of 
trust,  but  without  power  to  t)~y  or  punish 
them  for  misdemeanors.  Tliey  may  re- 
solve,  but  cannot  execute  either  with  des- 
patch or  with  secrecy.  In  short,  they  may 
consult  and  deliberate,  and  recommend, 
and  make  requisitions,  and  they  who 
pleas':  may  regard  them. 

He  then  goes  on  to  lament  the  condition  of  Ameri- 
can commerce: 

From  '.his  new  and  wonderful  system  of 
government  it  has  come  to  pass  that  al- 
most every  nat  ional  object  of  every  kind 
is  at  this  day  unprovided  for;  and  other 
nations,  taking  the  advantage  of  its  imbe- 
cility, are  daily  multiplying  commercial 
restraints  upon  us.  Our  fur  trade  is  'jone 
to  Canada,  and  British  garrisons  keep  the 
keys  of  it.  Our  ship-yards  have  almost 
ceased  to  disturb  the  repose  of  the  neigh- 
bourhood by  the  noise  of  the  axe  and  the 
hammer;  and  while  foreign  Jlags  fly  tri- 
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umphantly  above  our  highest  houses,  the 
American  stars  seldom  do  more  than  shed 
a  few  feeble  rays  about  the  humbler  masts 
of  river  sloops  and  coasting  schooners. 
TJie  greater  part  of  our  hardy  seamen  are 
ploughing  the  ocean  in  foreign  pay,  and 
not  a  few  of  our  ingenious  shipivrights 
are  now  building  vessels  on  alien  shores. 
Although  our  increasing  agriculture  and 
indust)*y  extend  and  multiply  our  produc- 
tions, yet  they  constantly  diminish  in 
value;  and  although  we  permit  alt  nations 
to  fill  our  country  with  their  merchan- 
dises, yet  their  best  markets  are  shut 
against  us.  Is  there  an  English,  or  a 
French,  or  a  Spanish  island  or  port  in  the 
West  Indies  to  which  an  American  vessel 
can  carry  a  cargo  of flour  for  sale?  Not 
one.  Hie  Aigerines  exclude  us  from  the 
Mediterranean  and  adjacent  countries; 
and  we  am  neither  able  to  purchase  nor  to 
command  the  free  use  of  those  seas.  Can 
our  little  towns  or  laiyer  cities  consume 
the  immense  productions  of  our  fertile 
country?  or  will  they  without  trade  be 
able  to  pay  a  good  price  for  the  proportion 
which  they  do  consume?  .  .  .  Our  debts  re- 
main undiminished,  and  the  interest  on 
them  accum  ulating;  our  credit  abroad  is 
nearly  extinguished,  and  at  home  unres- 
tored;  they  who  had,  money  have  sent  it 
beyond  the  reach  of  our  laws,  and  scarce- 
tly  a  ny  m  an  can  borrow  of  his  neighbour. 
Nay,  does  not  experience  also  tell  us  thai 
it  is  as  difficult  to  pay  as  to  bonvw;  (hat 
even  our  houses  and  lands  cannot  com- 
mand money;  that  law-suits  and  usurious 
contracts  abound;  that  our  farms  fall  on 
executions  for  less  than  half  their  value; 
and  that  distress  in  various  fonns  and  in 
various  ways  is  approach  ing  fast  to  the 
doors  of  our  best  citizens?  .  .  . 

Next,  Jay  refutes  those  who  allege  a  threat  to  indi 
vidual  liberty  under  the  proposed  Constitution: 

We  are  told,  among  other  stmnge 
things,  that  the  liberty  of  the  press  is  left 
insecure  by  the  proposed  Constitution; 
and  yet  that  Constitution  says  neither 
more  nor  less  about  it  than  the  constit  : 
tion  of  the  State  of  New  York  does.  We  are 


told  that  it  deprives  us  of  trial  by  jury; 
whereas  the  fact  is,  that  it  expivssly  se- 
ciires  it  in  certain  cases,  and  takes  it 
away  in  none.  It  is  absurd  to  construe  the 
silence  of  this,  or  of  our  own  constitution, 
relative  to  a  great  number  of  our  rights, 
into  a  total  extinction  of  them.  Silence 
and  blank  paper  neither  grant  nor  take 
away  anything.  Complaints  are  also 
made  that  the  proposed  Constitution  is 
not  accompanied  by  a  bill  of  rights;  and 
yet  they  whc  make  the  complaints  know, 
and  ai-e  content,  that  no  bill  of  lights  ac- 
companied the  constitution  of  this  State. 
In  days  and  centuries  when  monarchs 
and  their  siibject  :  were  frequently  disput- 
ing about  prerogative  and  privileges,  the 
latter  then  found  it  necessary,  as  it  were, 
to  run  out  the  line  between  them,  and 
oblige  the  former  to  admit,  by  solemn 
acts,  called  bills  of  rights,  that  certain 
enumerated  rights  belonged  to  the  people, 
and  ivere  not  comprehended  in  the  royal 
premgative.  But,  thank  God,  we  have  no 
such  disputes;  we  have  no  monarchs  to 
contend  with  or  demand  admissions 
from.  Hie  proposed  government  is  to  be 
the  go  vernment  of  the  people;  all  its  offi- 
cers are  to  be  their  officers,  and  to  exer- 
cise no  rights  but  such  as  the  people  com- 
mit to  them.  The  Constitution  serves  only 
to  point  out  that  part  of  the  people's  busi- 
ness which  they  think  pmper  by  it  to  refer 
to  the  management  of  persons  therein  des- 
ignated; those  persons  are  to  receive  that 
business  to  manage,  not  for  themselves 
and  as  their  own,  but  as  agents  and  over- 
seen for  the  people,  to  whom  they  are  con- 
stantly responsible,  and  by  ivhom  only 
they  are  to  be  appointed.  .  .  . 

Finally,  Jay  warns  that  no  better  document  could 
emerge  from  a  second  convention: 

Suppose  this  plan  to  be  rejected,  what 
measures  would  you  propose  for  obtain- 
ing a  better?  Some  will  answer:  "Let  us 
appoint  another  Convention;  and,  as  ev- 
erything has  been  said  and  written  that 
can  well  be  said  and  written  on  the  sub- 
ject, they  will  be  better  informed  than  the 
former  one  ivas,  and  consequently  be  bet- 
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ter  able  to  make  and  agree  upon  a  more 
eligible  one." 

TJiis  reasoning  is  fair,  and,  as  far  as  it 
goes,  has  iveight;  but  it  nevertheless  takes 
one  thing  for  granted  which  appears  ver& 
doubtful;  for,  although  the  neiv  Conven- 
tion might  have  more  information,  and 
perhaps  equal  abilities,  yet  it  does  not 
from  thence  follow  that  they  would  be 
equally  disposed  to  agree.  Tfie  contmry  of 
this  position  is  most  probable.  You  must 
have  observed  that  the  same  temper  and 
equanimity  which  prevailed  among  the 
people  on  form  er  occasions  no  longer  ec> 
ist.  We  have  unhappily  become  divided 
into  parties,  and  this  important  siibject 
has  been  handled  with  such  indiscreet 
and  offensive  acrimony,  and  with  so 
many  little  unhandsome  artifices  and 
misrepresentations,  that  pernicious  heats 
and  animosities  have  been  kindled,  and 
spread  their  flames  far  and  wide  among 
us.  . .  .  A  Convention  form  ed,  at  such  a 
season,  and  of  such  men,  would  be  too  ex- 
act an  epitome  of  the  great  body  that 
named  them.  TJie  same  party  views,  the 
same  propensity  to  opposition,  the  same 
distrusts  and  jealousies,  and  the  same 
unaccommodating  spirit  which  prevail 
without,  would  be  concentrated  and  fer- 
ment with  still  greater  violence  within. 
. .  .  Suspicion  and  resentment  create  no 
disposition  to  conciliate,  nor  do  they  in- 
fuse a  desire  of  making  partial  and  per- 
sonal objects  bend  to  general  union  and 
common  good.  Hie  utmost  efforts  of  that 
excellent  disposition  were  necessary  to 
enable  the  late  Convention  to  perform, 
their  tas\;  and  although  contra iy  causes 
sometimes  operate  similar  effects,  yet  to 
expect  that  discord  and  animosity  should 
produce  the  fruits  of  confidence  and 
agreement,  is  to  expect  ugrapes  from 
thorns  and  figs  from  thistles.11 

Ironically,  it  was  Jay  who,  to  conciliate  the  Anti- 
federalists  at  the  New  York  State  Ratifying  Con- 
vention, drafted  the  circular  letter  to  the  states 
calling  for  a  second  convention,  perhaps  a  tongue- 
in-cheek  performance,  but  one  that  caused  dismay 
to  James  Madison.  The  rapid  adoption  of  Madi- 
son's first  ten  amendments  fortunately  made  a  sec- 
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ond  convention  superfluous,  but  its  spectre  has 
still  not  been  laid  to  rest. 

In  sum,  Jay  may  well  have  been  a  patrician  with 
a  revolutionary  past,  but  he  remained  committed 
to  the  ideals  of  a  republic  in  which  the  people,  di- 
rected by  an  elite  of  virtue  and  education,  wouJd 
govern,  and  to  a  national  government  with  power 
to  act.  His  call  for  the  establishment  of  a  strong 
national  government  and  for  the  creation  of  a  new 
kind  of  republican  federalism  constituted  a  sharp 
break  with  the  political  ways  of  the  past,  to  which 
his  opponents,  the  states'  rights  advocates,  wished 
to  adhere.  Because  of  the  coherence  of  his  think- 
ing and  the  eloquence  of  his  expression,  his  views 
profoundly  influenced  the  product  of  the  Constitu- 
tional Convention. 

His  closing  public  life  was  marked  in  rapid  suc- 
cession by  his  chief  justiceship  (1789-1795),  during 
which  he  negotiated  the  1794  treaty  that  bears  his 
name  settling  some,  but  by  no  means  all,  of  the  dif- 
ferences with  Great  Britain;  and  a  two-term  gover- 
norship of  New  York.  The  Jeffersonian  revolution 
of  1800  spelled  finis  to  the  political  ambitions  of 
High  Federalists  like  John  Jay,  But  those  who 
would  dismiss  him  as  sounding  like  the  tired  voice 
of  the  repudiated  leadership  fail  to  acknowledge 
that  he  was  one  of  those  who  had  brought  a  great 
revolution  to  a  successful  conclusion,  who  had 
shaped  the  Constitution  built  on  revolutionary 
principles,  and  who  had  remained  at  heart  a  man 
convinced  that  inequality,  the  European  caste  sys- 
tem, and  all  the  trappings  of  the  ancien  regime 
had  no  place  in  a  New  World,  to  ^,rhose  peace  and 
security  he  himself  had  contributed  so  much. 

Suggested  additional  reading: 

Richard  B.  Morris,  ed,t  John  Jay:  Tlie  Making  of  a  Revolution- 
ary, Unpublished  Papers.  1745-1 780  (1975). 

 ,  John  Jay.  The  Winning  of  the  Peace,  Unpublished  Pa- 

pers,  1780-1784  (1980). 

John  Jay:  Confederation  and  Union;  State  Papers  and 


Private  Correspondence,  1784-1789  (forthcoming). 

 ,  John  Jay:  The  Nation  and  the  Court  (1967). 

,  Witnesses  at  the  Creation:  Hamilton,  Madison,  Jay 


and  the  Constitution  (1985). 
Frank  Monaghan,  John  Jay  (1935). 
George  Pellew,  John  Jay  (1890;  reprinted,  1980). 

Richard  B,  Morris  is  Gouverneur  Morris  professor  of  his- 
tory emeritus  at  Columbia  University,  editor  of  the  pa- 
pers of  John  Jay,  and  co-chair  of  Project  '87.  He  is  author 
of  numerous  works  in  the  period,  including  the  Bancroft- 
award-winning  The  Peacemakers:  The  Great  Powers  and 
American  Independence  (1965;  new  ed.,  1983),  and  the  re- 
cently published  Witnesses  at  the  Creation,  cited  above. 
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For  the  Classroom 

A  Siammer  Seminar  on  'The  American  Experiment" 

by  HARVEY  C.  MANSFIELD,  Jr.  and  DELBA  WINTHROP 

The  seminar  we  taught  for  secondary  school  teachers  in  the  summer  of  ly32  on  "The  American 
Eocp&iment"  was  part  of  a  greatly  expanded  program  of  the  National  Endowment  for  the  Human- 
ities and  its  energetic  Chairman,  William  J.  Bennett.  With  the  goal  of  improving  secondary  educa- 
tion, Dr.  Bennett  puts  his  weight  behind  an  effort  to  send  secondary  school  teachers  of  humanities 
back  to  the  classic  books  in  their  fields.  Since  we  are  firm  believers  in  the  superiority  of  the  best 
books  to  current  fashion,  whatever  that  may  be,  we  joined  eagerly  in  this  idea.  It  seemed  to  us  that 
such  a  program  applied  to  American  politics  would  be  so  far  from  enslaving  teachers  to  tradition 
that  it  would  best  reveal  what  is  novel  and  distinctive  about  America.  That  is  why  we  called  the 
seminar  "The  American  Experiment. " — Tlie  Authors 


Because  America  is  so  familiar  to  Americans, 
we  take  for  granted  the  experimental  nature 
of  our  politics.  But  this  is  the  very  theme  of 
the  two  best  books  on  American  politics,  Tfie  Fed- 
eralist and  Alexis  de  Tocqueville's  Democracy  in 
America.  The  seminar  we  conducted  read  these 
books  as  books,  not  merely  as  flat  statements  or 
documents  in  which  to  find  famous  phrases.  We 
wanted  to  discover  their  authors'  intent  and,  as  the 
way  to  this,  to  consider  their  literary  form,  their 
style,  and  their  mode  of  persuasion. 

The  Federalist,  consisting  of  85  essays,  first  ap- 
peared in  New  York  newspapers  in  1787-88  in  or- 
der to  urge  ratification  of  the  Constitution  by  that 
state.  Immediately  afterwards  the  essays  were  pub- 
lished as  a  book  with  the  more  serious  aim  of  pro- 
viding an  authoritative,  though  unofficial,  commen- 
tary on  the  Constitution.  The  authors  —  Alexander 
Hamilton,  John  Jay,  and  James  Madison  —  wrote 
under  a  single  pen  name,  "Publius,"  the  popular 
savior  of  the  Roman  republic.  Alexis  de  Tocque- 
vilie,  the  French  statesman  and  scholar,  wrote  his 
Democracy  in  America  after  a  brief  trip  to  Ameri- 
ca and  published  it  in  two  volumes,  in  1835  and 
1840.  He  too  addressed  both  an  immediate  audi- 
ence of  partisans  in  his  country  and  those  in  the 
present  and  future  who  might  want  to  reflect  on 
the  nature  of  democracy. 

That  America  is  an  "experiment"  is  announced 
by  Alexander  Hamilton  on  the  first  page  of  The 
Federalist,  where  he  says  that  the  American  people 
are  deciding  for  mankind  whether  self-government 
is  possible;  and  it  is  repeated  by  James  Madison  in 
The  Federalist,  where  he  speaks  of  "that  honor- 
able determination  ...  to  rest  all  our  political  ex- 
periments on  the  capacity  of  mankind  for  self-gov- 
ernment." These  statements  were  not  unique.  Many 
other  Americans,  speaking  just  before  The  Federal- 
ist was  written  and  long  after,  said  the  same,  most 
memorably  Lincoln  in  his  Gettysburg  Address. 
Tocqueville  too  looked  to  the  New  World  to  see 
the  first  and  most  complete  modern  democracy. 
He  hoped  the  United  States  might  be  a  model  for 


Europe,  not  in  the  particulars  of  its  laws,  but  as  a 
more  or  less  successful  attempt  at  "the  organiza- 
tion and  establishment  of  democracy." 

What  does  it  mean  to  say  that  America  is  an  ex- 
periment? As  an  experiment,  it  is  first  of  all  some* 
thing  chosen.  America  did  not  come  about  gradual- 
ly in  the  course  of  time;  it  was  founded  at  a  certain 
time  by  certain  men  known  as  "Founders"  who  de- 
liberated together  in  a  constitutional  convention. 
Although  all  looked  to  George  Washington  to  be 
the  first  president,  he  was  not  the  sole  founder 
choosing  the  regime  by  himself.  The  Constitution 
was  proposed  by  a  few,  then  debated  and  ratified 
by  many. 

Second,  as  an  experiment  the  American  regime 
was  something  new.  Although  much  was  inherited 
—  institutions  of  the  British  constitution  and  of 
state  constitutions,  and  ideas  from  political  philos- 
ophers in  Europe  —  America  was  not  a  regime  de- 
voted to  tradition.  Its  best  inheritance — the  space 
of  a  continent — was  an  opportunity.  The  first 
Americans,  the  Puritans,  chose  to  come  to  the  New 
World,  and  they  were  followed  by  waves  of  immi- 
grants. These  immigrants  came  over  to  escape  per- 
secution and  poverty  in  their  homelands,  but  they 
were  not  mere  refugees  or  exiles  wandering  where 
chance  might  take  them.  The  Puritans  came  pur- 
posefully to  the  new  world  to  live  a  life  of  their 
own;  later  immigrants  were  attracted  by  the  prom- 
ise of  America.  The  essential  Americans  have  not 
been  those  born  in  America  so  much  as  those  who 
chose  it,  or  those,  once  in  America,  who  left  for 
the  frontier.  Today,  Americans  pick  where  they 
will  live;  few  of  us  live  where  we  were  born,  and 
none  of  us  does  so  without  ever  thinking  of  moving. 

Third,  the  American  constitution  is  an  experi- 
ment on  behalf  of  all  mankind.  It  would  fail  if  it 
proved  not  to  be  valid  for  all  peoples  but  for 
Americans  alone  because  of  their  particular  cir- 
cumstances or  national  superiority.  Whereas  the 
English  pride  themselves  on  "the  rights  of  English- 
men," Americans  take  pride  in  the  rights  of  man 
or,  as  we  say  today,  in  human  rights.  Americans 
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say  to  the  world:  "You  can  have  what  we  have,  and 
we  are  superior  only  because  we  have  shown  this 
to  you."  Americans  are  not  content  with  liberty 
merely  for  themselves,  but  they  would  be  untrue  to 
their  principles,  especially  the  right  of  consent,  if 
they  were  to  attempt  to  force  their  way  of  life  on 
others  as  do  most  other  revolutionaries.  So  they 
tout  it  or  "sell"  it  to  the  world. 

The  American  experiment  is  an  experiment  of 
an  hypothesis.  When  America  was  founded,  one 
could  not  be  sure  that  self-government  would 
work.  At  that  time  the  question  was  not  "decided," 
as  we  tend  to  believe  today.  And  it  was  an  innova- 
tion to  found  a  nation  by  constructing  a  govern- 
ment that  had  not  yet  been  tried,  indeed  to  make 
its  founding  the  trial  of  a  theory  as  yet  untested  in 
experience  or  tradition.  American  political  practice 
has  not  merely  been  shaped  by  theory,  but  it  was 
deliberately  intended  to  serve  as  the  test  of  theory. 

Last,  America  is  an  experiment  of  self-govern- 
ment, of  human  beings  governing  themselves. 
However  much  Americans  at  the  founding  may 
have  sought  the  guidance  of  God,  or  prayed  for  His 
blessing  on  their  undertaking,  their  principle  was 
not  divine  right,  their  laws  did  not  come  from 
above,  their  government  was  not  a  theoc  ^cy,  and 
their  people  were  not  chosen  by  God  for  a  divine 
mission. 

Self-government  in  America  was  popular  govern- 
ment— but  of  a  new  kind.  How  was  this  new  kind 
presented  in  The  Federalist!  All  previous  popular 
government  had  failed  (as  we  learn  from  Hie  Fed- 
eralist Nos.  9,  10,  14)  when  the  majority  of  the 
people  behaved  tyrannically  as  a  faction  hostile  to 
the  rights  of  others  or  to  the  interest  of  the  com- 
munity. Two  new  remedies  for  this  general  failure 
were  found  in  modern  political  science,  especially 
in  Locke  and  Montesquieu.  These  were  the  princi- 
ple of  representation,  by  which  government  is  del- 
egated to  a  small  number  elected  by  the  rest,  and 
the  idea  of  an  extensive  republic,  in  which  the  im- 
perial size  that  had  previously  been  thought  fatal 
to  a  republic  is  deliberately  embraced  as  a  means 


of  its  salvation.  If  you  "extend  the  sphere"  or  en- 
large the  orbit,  you  include  many  more  "fit  charac- 
ters" to  serve  as  representatives,  who  are  more 
likely  to  be  elected  from  large  constituencies;  and, 
most  important,  you  take  in  a  greater  variety  of 
parties  and  interests  less  likely  to  combine  in  a 
majority  faction  than  a  homogeneous  majority. 

This  "wholly  popular  government"  is  derived  in 
all  its  parts  from  the  people,  on  the  one  hand,  but 
on  the  other,  being  wholly  representative,  it  never 
allows  the  people  to  rule  directly.  Thus  it  gains  the 
legitimacy  of  democratic  consent  while  not  sacri- 
ficing the  advantages  of  aristocracy  arising  from 
the  election  of  representatives  who  choose  better 
than  the  people  would  choose  on  their  own.  But 
the  advantages  of  aristocracy  are  not  presented  as 
such  in  The  Federalist,  for  to  do  so  would  risk  af- 
fronting the  "republican  genius"  of  the  American 
people  and  hand  a  winning  card  to  the  Antifederal- 
ists  who  were  already  gravely  suspicious  of  aris- 
tocracy in  the  new  constitution. 

Therefore,  The  Federalist  is  much  more  careful 
in  explaining  the  third  great  innovation  of  modern 
political  science  in  the  Constitution,  the  separation 
of  powers.  This  cannot  be  so  easily  described  as  a 
"republican  remedy"  to  a  republican  disease,  as 
can  representation  and  extensive  size,  which  cure 
faction  by  making  government  responsible  to  the 
people  and  by  adding  more  people.  It  is  indeed  de- 
scribed as  an  "auxiliary  precaution"  (The  Federal- 
ist No.  51)  —  auxiliary,  that  is,  to  representation; 
and  it  might  more  candidly  be  called  a  nonrepubli- 
can  auxiliary  to  republican  government. 

Accordingly,  Hie  Federalist  developed  a  justifi- 
cation for  the  separation  of  powers  in  two  stages. 
The  first  is  a  more  popular  presentation  that 
stresses  the  negative,  republican  concern  of  pre- 
venting tyranny,  to  be  found  in  Tiie  Federalist  Nos. 
47-51.  But  a  less  popular  account,  addressed  to  the 
ambitious  or  even  to  the  "fit  characters"  men- 
tioned in  Hie  Federalist  No.  10  as  one  advantage 
of  representation  but  left  undiscussed  there,  ap- 
pears in  the  later  sections  of  Hie  Federalist  devot- 
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ed  to  explaining  the  terms  and  the  tasks  of  the 
three  branches  of  government.  Actually,  the  tasks 
are  inferred  from  the  terms.  The  merits  required 
for  each  branch  are  presented  as  the  expected 
consequences  of  merely  formal  characteristics;  the 
number  and  tenr,  nf  Senators  and  of  the  President; 
and  the  lifet^.-  •    •  ~uure  of  judges.  Thus  the  argu- 
ment of  llw  j-'-j f  't-alist,  in  respect  to  separation  of 
powers  and  in  gu'cral,  moves  from  what  is  repub- 
lican to  what  is  good  for  republican  government. 
Its  rhetoric  is  "politic  ,n  not  in  the  low  sense  of 
pandering  to  current  prejudices  but  in  the  best 
sense  of  reforming  those  prejudices  insofar  as  pos- 
sible. To  see  the  political  science  in  71w  Federalist 
one  must  read  it  as  a  book  and  learn  to  appreciate 
its  politic  rhetoric. 

When  Tocqueville  came  to  America,  its  experi- 
ment was  nearly  a  half-century  old.  By  that  time 
democracy,  understood  as  the  principle  of  equality 
of  condition  by  contrast  to  aristocratic  rank,  was 
established,  and  could  no  longer  be  chosen  or  re- 
jected by  Americans  or  by  Tocqueville's  European 
audience;  it  could  only  be  accepted.  But  whether 
such  equality  could  be  maintained  in  conjunction 
with  liberty  and  human  dignity  was  still  an  open 
question. 

The  first  volume  of  Democracy  in  America  sur- 
veys the  "forms"  and  "matter"  of  American  poli- 
tics. Beginning  with  the  physiognomy  of  the  New 
World  and  the  mores  of  its  first  settlers,  Tocque- 
ville moves  to  an  analysis  of  the  political  institu- 
tions of  the  United  States  and,  above  all,  its  federal 
constitution.  He  then  examines  her  "matter,"  the 
citizens  who  live  both  under  and  above  these 
forms.  How  form  and  matter  come  to  be  unified 
we  learn  in  the  second  volume.  Its  theme  is  the 
modern  soul — its  intellect,  sentiments,  and  habits. 
To  this  democratic  soul  is  contrasted  the  soul  bred 
by  aristocratic,  or  pre-modern  politics.  Knowledge 
of  this  forgotten  or  despised  alternative  informs 
the  critique  of  modern  politics  with  which  the 
book  ends. 

If  Hie  Federalist  is  imbued  wUh  a  guarded  opti- 
mism about  the  future  of  republicanism,  Tocque- 
ville intends  to  supplement  it  with  a  salutary  pessi- 
mism. While  explicitly  praising  our  Founding 
Fathers  for  their  earnest  deliberations,  he  tacitly 
questions  the  remedies  they  had  adopted  for  re- 
publican diseases.  Representation  as  a  remedy  for 
majority  faction  is  insufficient  because  it  hinders 
citizens  from  seeing  that  their  interest  lies  in  politi- 
cal activity  and  discourages  them  from  participa- 
tion. To  participate  in  politics  can  inculcate  the 
habit  of  reasoned  choice  while  at  the  same  time 
revealing  the  limits  of  reasoned  choice.  The  sec- 
ond remedy,  an  extended  republic,  by  which  Hie 
Federalist  means  a  commercial  republic,  exacer- 


bates popular  disinterest  in  politics  by  fostering  a 
preoccupation  with  material  well-being.  The  sepa- 
ration of  powers,  which  is  designed  to  permit  "fit 
characters"  to  come  to  the  fore,  cannot  free  even 
the  ablest  from  the  dominion  of  an  unreflective 
and  often  ur\just  or  unsound  public  opinion. 

Democratic  public  opinion  is  egalitarian,  individ- 
ualistic, and  materialistic.  In  theory  each  citizen  is 
equal  in  his  ability  to  look  after  matters  of  his  own 
exclusive  concern.  But  Tocqueville  points  out  that 
in  fact  we  are  often  unable  to  provide  for  all  our 
interests  by  our  own  efforts.  Individualism  intensi- 
fies our  preoccupation  with  providing  for  our  own 
material  needs.  Yet  even  the  modest  goal  of  pro- 
viding for  oneself  is  beyond  the  reach  of  some. 
Those  who  are  incapable  will  hardly  desire  to  dis- 
cover that  an  "equal"  might  be  more  capable  than 
they  are,  nor  can  they  expect  freely  given  assist- 
ance from  other  individuals.  It  is  all  too  tempting 
to  rely  instead  on  a  powerful  and  impersonal  bu- 
reaucracy, first  to  do  what  we  ask  and  then  to  tell 
us  what  can  be  done  and  therefore  should  be 
asked.  Democratic  citizens  are  soon  relieved  of  the 
necessity  and  finally  of  the  ability  to  make  even 
the  smallest  choice. 

For  Tocqueville,  America's  experiment  in  repub- 
lican government  is  endangered  not  only  by  impru- 
dent popular  willfulness,  but  especially  by  thought- 
less, almost  slavish  affection  for  big  government. 
In  the  face  of  this  danger  Tocqueville  proposes  his 
own  remedies  which  are  somewhat  different  from 
Hie  Federalist's:  freedom  of  association,  local  self- 
government,  jury  service,  judicial  protection  of  in- 
dividual rights,  and  a  general  respect  for  legal  and 
constitutional  forms.  These  are  the  remedies  need- 
ed to  preserve  liberty  and  dignity  in  American  de- 
mocracy. 

*    *  * 

As  the  following  syllabus  indicates,  we  began 
our  seminar  with  Alexander  Solzhenitsyn's  cele- 
brated Harvard  commencement  address  question- 
ing the  success  of  the  American  experiment.  We 
then  presented  Tfie  Federalist  and  Democracy  in 
America  in  a  context  of  the  liberal  political  philos- 
ophy, or  political  science,  which  preceded  them 
and  to  which  both  books  referred.  This  political 
science,  found  in  Locke  and  Montesquieu,  was  "lib- 
eral" in  the  widest  sense  of  putting  liberty  before 
anything  else,  and  of  protecting  liberty  with  a  con- 
stitution limiting  the  powers  of  government.  The 
American  experiment  made  use  of  liberal  political 
science  but  improved  on  it  in  ways  explained  by 
the  The  Federalist  and  by  Tocqueville.  Discussion 
of  one  of  the  greatest  obstacles  to  America's  suc- 
cess, the  problem  of  slavery  and  its  aftermath,  con- 
cluded the  seminar. 
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The  American  Experiment 
NEH  Summer  Institute 
July  11  -  August  6,  1983 


Meeting 


1  Has  the  American  experiment  succeeded? 

Alexander  Solzhenitsyn,  A  World  Split  Apart  (Harper  &  Row,  1979). 

2  The  State  of  Nature  as  the  basis  of  modern  politics: 
Locke,  Second  Treatise  of  Government,  chs.  1-9. 

3  Modern  constitutionalism: 
Locke,  Second  Treatise,  chs.  10-19. 

4  Moderation  and  the  Regime  of  Liberty: 
Montesquieu,  Spirit  of  the  Laws,  I;  II,  1-2; 

III,  1-3;  IV,  4-5,  8;  VIII,  1-4;  XI,  1-6; 
XII,  1-4;  XIX,  27. 

5  The  Right  of  Revolution: 

The  Declaration  of  Independence  and  "Two  Letters  on  the  Declaration"  in  Thomas  Jefferson,  Select- 
ed Writings  (H.  C.  Mansfield,  Jr.,  ed.,  AHM  Publishing  Co.,  1979). 

6  Union  and  popular  government: 
Hie  Federalist,  Nos.  1-14. 

7  Necessary  powers  for  the  union: 

Hie  Federalist,  Nos.  15-36;  Marvin  Meyers,  Hie  Mind  of  the  Founder  (rev.  ed.,  University  Press  of 
New  England,  1981),  pp.  13-43,  69-86. 

8  Energy  and  stability,  and  separation  of  powers: 
Hie  Federalist,  Nos.  37-51. 

9  Congress: 

The  Federalist,  Nos.  52-66. 

10  Energy  in  the  Executive: 
Tiie  Federalist,  Nos.  67-77. 

Meyers,  Hie  Mind  of  the  Founder,  pp.  199-214;  Alexander  Hamilton,  Pacificus,  No.  1  (Harold  Syrett, 
ed.,  Papers  of  Alexander  Hamilton,  v.  15,  pp.  33-43  (Columbia  University  Press,  1969)). 

11  Judiciary  and  a  Bill  of  Rights: 

Hie  Federalist,  Nos.  78-85;  Meyers,  Hie  Mind  of  the  Founder,  pp.  155-59. 

12  America's  Point  of  Departure: 

Tocqueville,  Democracy  in  America  (Doubleday/Anchor,  1969),  pp.  1-98. 

13  The  American  Constitution  and  Popular  Sovereignty: 
Tocqueville,  pp.  99-315. 

14  The  Three  Races: 
Tocqueville,  pp.  316-413. 

15  Democracy  and  the  Intellect: 
Tocqueville,  pp.  417-502. 

16  Individualism  and  Democratic  Associations: 
Tocqueville,  pp.  503-558. 

17  Democratic  Mores: 
Tocqueville,  pp.  561-664. 

18  Democratic  Despotism: 
Tocqueville,  pp.  667-705. 

19  Freedom  and  Popular  Sovereignty: 

Robert  W.  Johannsen,  Hie  Lincoln-Douglas  Debates  (Oxford  University  Press,  1965),  pp.  14-74, 

75-79,  86-92,  145-149,  162-163,  195-200, 

206-226,  229-239,  242-244; 
Meyers,  Hie  Mind  of  the  Founder,  pp.  313-336; 
Thomas  Jefferson,  Selected  WHtings,  pp.  50-52. 

20  A  Debate  on  Affirmative  Action: 

Ronald  Dworkin,  "Why  Bakke  Has  No  Case,"  Neiv  York  Review  of  Books,  Nov.  10,  1977.  Thomas 
Sowell,  "Weber  and  Bakke,  and  the  Presuppositions  uf  Affirmative  Action,"  in  Civil  Rights:  Rhetoric 
or  Reality  (William  Morrow,  1984),  37-60. 
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An  Introductory  Bibliography  to  American 
Constitutional  History 


by  KERMIT  L.  HALL 

Since  its  creation,  the  American  Constitution 
has  stimulated  a  steady  stream  of  literature 
about  both  its  history  and  operation.  This  bib- 
liography is  an  introduction  to  that  vast  literature. 
It  is  selective  in  the  truest  sense  of  the  word.  The 
numbers  of  books  devoted  to  the  Constitution  run 
into  the  thousands;  writings  in  history  and  political 
science  journals  and  law  reviews  are  even  more 
extensive.  This  brief  bibliography  should  nonethe- 
less have  value  for  teachers  of  American  history 
and  civics  and  the  general  reading  public  curious 
about  our  constitutional  history.  A  fuller  listing  of 
the  historical  literature  on  the  Constitution,  espe- 
cially that  available  in  article  form,  can  be  found  in 
Kermit  L.  Hall,  comp.,  A  Comprehensive  Bibliog- 
raphy of  American  Constitutional  and  Legal 
History,  5  vols.  (Millwood,  N.Y.,  Kraus  Thomson 
International,  1984). 

Creation  of  the  Constitution  and  the  Founding 

Bailyn,  Bernard.  The  Ideological  Origins  of  the 
American  Revolution  (Cambridge:  Belknap  Press 
of  Harvard  University  Press,  1967). 

A  penetrating  analysis  of  the  ideas  that  shaped 
both  the  revolutionary  era's  politics  and  the  devel- 
opment of  a  distinctive  form  of  American  constitu- 
tionalism. Bailyn  identifies  English  republican  writ- 
ers as  the  chief  source  of  American  constitutional 
thought. 

Becker,  Carl  L.  The  Declaration  of  Independence: 
A  Study  in  the  History  of  Political  Ideas  (New 
York:  Alfred  A.  Knopf,  1956  [1st  ed.,  1922].) 

An  indispensable  introduction  to  the  text  of  the 
Declaration  of  Independence.  Becker  believed  that 
the  ideas  of  John  Locke  shaped  not  only  the  Decla- 
ration but  the  American  Constitution,  a  position 
hotly  disputed  in  Garry  Wills,  Inventing  America: 
Jefferson's  Declaration  of  Independence  (Garden 
City,  New  York:  Doubleday  &  Company,  1978). 
Wills  contends  that  Locke  counted  for  little  and 
that  the  ideas  of  the  Scottish  Moral  Enlightenment 
better  explain  the  Declaration. 

Bowen,  Catherine  Drinker.  Miracle  at  Philadel- 
phia: The  Story  of  the  Constitutional  Conven- 
tion, May  to  September  1787  (Boston:  Little, 
Brown  &  Co.,  1966). 

A  highly  readable  and  reliable  account  of  the 
day-to-day  events  in  the  Constitutional  Convention. 


Brant,  Irving.  The  Bill  of  Rights;  Its  Origin  and 
Meaning  (New  York:  New  American  Library,  1967 
(paperback);  Indianapolis:  Bobbs-Merrill,  1965 
(hardback)). 

A  history  of  the  Bill  of  Rights  from  its  begin- 
nings to  the  recent  past.  Brant,  who  was  also  the 
biographer  of  James  Madison,  offers  valuable  in- 
sights into  the  intellectual  background  of  the 
founding  era.  On  the  politics  of  the  Bill  of  Rights,  a 
fascinating  subject  in  its  own  right,  see:  Robert  A. 
Rutland,  The  Birth  of  the  Bill  of  Rights,  1776- 
1791  (Chapel  Hill:  University  of  North  Carolina 
Press,  1955). 

Corwin,  Edward  D.  The  "Higher  Law"  Back- 
ground of  American  Constitutional  Law  (Ithaca, 
N.Y.:  Cornell  University  Press,  1955). 

An  eloquent  introduction  to  the  idea  of  the  Con- 
stitution as  "Higher  Law."  From  the  time  of  its  first 
publication  in  the  Harvard  Law  Review  in  1929 
this  exploration  of  the  remote  sources  of  the 
American  Constitution  has  been  one  of  the  most 
universally  admired  and  heavily  used  essays  in  the 
history  of  constitutional  law  and  political  thought. 

Levy,  Leonard  W.  ed.  Essays  on  the  Making  of 
the  Constitution  (New  Yovk:  Oxford  University 
Press,  1969). 

A  fascinating  collection  of  some  of  the  best  writ- 
ing on  the  political  and  social  forces,  as  well  as  the 
philosophical  notions,  that  shaped  the  Constitu- 
tion. The  essays  range  from  Charles  Beard's  fam- 
ous "economic"  interpretation  of  the  Convention 
to  Stanley  M.  Elkins  and  Eric  McKitrick's  provoca- 
tive analysis  of  the  relationship  of  the  framers' 
youth  to  their  continental  vision. 
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McDonald,  Forrest.  We  the  People:  The  Econom- 
ic Origins  of  the  Constitution  (Chicago:  Universi- 
ty of  Chicago  Press,  Midway  Reprint  Series,  1976 
[1st  ed.  1958]). 

The  most  convincing  attack  on  the  Beard  thesis. 
McDonald  shows  that  the  framers  operated  under 
a  complex  set  of  motives  and  that  the  factions  in 
the  Constitutional  Convention  were  a  good  deal 
more  fluid  than  Beard  had  believed. 

Morris,  Richard  B.  Seven  Who  Shaped  Our  Desti- 
ny (New  York:  Harper  &  Row,  Publishers,  1973). 

A  lively  account  of  the  most  important  figures  in 
the  revolutionary  era  and  the  creation  of  the  Con- 
stitution. Biographical  in  nature,  but  filled  with  in- 
sights about  the  development  of  American  atti- 
tudes toward  liberty  and  authority. 

Rakove,  Jack  N.  The  Beginnings  of  National 
Politics:  An  Interpretive  History  of  the  Conti- 
nental Congress  (New  York:  Alfred  A.  Knopf, 
1979). 

A  clearly  written  and  forcefully  argued  account 
of  why  the  Articles  of  Confederation  eventually 
gave  way  to  the  Constitution.  Certainly  the  best  ac- 
count of  political  activity  leading  to  the  calling  of 
the  Constitutional  Convention. 

Wood,  Gordon  S.  The  Creation  of  the  American 
Republic,  1776-1787  (New  York:  W.  W.  Norton, 
1972  [1st  ea,  1969]). 

One  of  the  most  important  books  ever  written 
about  the  Constitution.  Wood  stresses  the  inherent 
conservatism  of  the  Federalists  in  writing  the  Con- 
stitution, and  he  also  shows  that  they  made  a  dis- 
tinctive contribution  to  western  political  thought 
through  republican  ideology. 

The  Nineteenth  Century 

Beth,  Loren  P.  The  American  Constitution,  1877- 
1917  (New  York:  Harper  &  Row,  1971). 

A  volume  in  the  New  American  Nation  Series, 
this  book  provides  the  single  best  synthesis  of  con- 
stitutional developments  during  these  years.  Beth, 
a  pohLical  scientist,  does  particularly  well  at  relat- 
ing institutional  developments  to  broad  changes  in 
constitutional  policy-making  by  the  Supreme 
Court. 

Fehrenbacher,  Don  E.  The  Dred  Scott  Case;  Its 
Significance  in  American  Law  and  Politics 
(New  York:  Oxford  University  Press,  1978). 

A  brilliant  examination  of  one  of  this  nation's 
most  famous  constitutional  law  cases.  This  Pulitzer 
Prize-winning  study  probes  the  issues  of  slavery, 
the  coming  of  the  Civil  War,  and  the  meaning  of 
judicial  power  in  our  constitutional  order. 

Hyman,  Harold,  and  William  Wiecek.  Equal  Jus- 
tice  Under  Law:  Constitutional  Development 
1835-1875  (New  York:  Harper  &  Row,  1982). 


A  scholarly  study  filled  with  insights  based  on 
the  most  recent  historical  writing.  The  authors  an- 
alyze extensively  the  13th,  14th,  and  15th  amend- 
ments, and  they  curgue  provocatively  that  the  signif- 
icance of  each  must  be  understood  in  relationship 
to  the  others. 

Levy,  Leonard  W.  Legacy  of  Suppression:  Free- 
dom of  Speech  and  Press  in  Early  American 
History  (Cambridge:  Belknap  Press  of  Harvard 
University  Press,  1960). 

A  critical  assessment  of  the  early  struggles  over 
freedom  of  speech  and  press,  particularly  the  atti- 
tudes which  fueled  the  famous  Alien  and  Sedition 
Acts.  Levy  gives  low  marks  to  the  Jeffersonians  as 
well  as  the  Federalists  on  matters  of  civil  liberties. 

Newmyer,  R.  Kent.  The  Supreme  Court  under 
Marshall  and  Taney  (New  York:  Crowell,  1968). 

A  readable  synthesis  of  the  work  of  the  Marshall 
and  Taney  Courts  which  stresses  their  fundamen- 
tal nationalism.  It  is  also  a  good  introduction  to 
the  basic  workings  of  the  Supreme  Court. 

Stites,  Francis  N.  John  Marshall:  Defender  of  the 
Constitution  (Boston:  Little,  Brown  and  Company, 
1981). 

A  brief,  highly  readable  account  of  the  nation's 
greatest  Supreme  Court  justice.  It  also  provides  an 
excellent  sense  of  the  interaction  of  law  and  poli- 
tics in  the  early  Republic. 

The  Twentieth  Century 

Carter,  Dan  T.  Scottsbow:  A  Tragedy  of  the 
American  South  (Baton  Rouge:  Louisiana  State 
University  Press,  1979  [1st  ed.,  1969]). 

A  fascinating  analysis  of  the  famous  Scottsboro, 
Alabama  rape  case  and  the  problem  of  Southern 
racism  during  the  1930s.  The  book  is  especially  im- 
portant in  relating  the  constitutional  commitment 
to  fair  trial  and  the  right  to  counsel  in  the  context 
of  super-heated  social  tensions. 

Cortner,  Richard  C.  The  Supreme  Court  and  the 
Second  Bill  of  Rights  (Madison,  Wisconsin:  The 
University  of  Wisconsin  Press,  1981). 

A  systematic  description  of  the  nationalization 
of  the  Bill  of  Rights  through  decisions  of  the  Su- 
preme Court.  Cortner  explains  how  the  Supreme 
Court  interpreted  the  "due  process"  clause  of  the 
14th  amendment  to  mean  that  the  Bill  of  Rights, 
originally  a  limitation  only  on  the  federal  govern- 
ment, also  protected  individuals  against  state  gov- 
ernment action. 

Kluger,  Richard.  Simple  Justice:  The  History  of 
Brown  v.  Board  of  Education  and  Black  Ameri- 
ca's Struggle  for  Equality  (New  York:  Vintage, 
1977). 

A  fascinating  account  of  the  battle  against  segre- 
gated schools.  Kluger  starts  with  Reconstruction 


his  Constitution 


400 


39 


and  ends  with  the  cMl  rights  turbulence  of  the 
1960s.  Particularly  good  in  explaining  the  litigation 
strategy  pursued  by  the  NAACFs  Legal  Defense 
Fund  in  Brown  and  other  civil  rights  cases. 

Kutler,  Stanley  I.  The  American  Inquisition:  Jus- 
tice and  Injustice  in  the  Cold  War  (New  York: 
Hill  and  Wang,  1982). 

A  provocative  yet  balanced  analysis  of  the  inter- 
action of  anticommunism  and  constitutional  values 
during  the  Cold  War.  Kutler  draws  expertly  on 
case  studies  to  drive  home  the  personal  and  insti- 
tutional consequences  of  political  persecution. 

Lewis,  Anthony.  Gideon's  Trumpet  (New  York: 
Random  House,  1964). 

A  highly  readable  account  of  the  Supreme 
Court's  1962  landmark  decision  in  Gideon  v.  Wain- 
wright.  The  Court  extended  the  right  to  counsel  to 
the  poor,  and  Lewis  shows  forcefully  how  human 
actors  in  the  constitutional  process  contributed  to 
the  development  of  this  important  ri^ht. 

Murphy,  Paul  L.  The  Constitution  in  Crisis 
Times,  1918-1969  (New  York:  Harper  &  Row, 
1972). 

An  historical  overview  of  constitutional  develop- 
ments with  emphasis  given  to  their  social  and  cul- 
tural roots.  Murphy  gives  heavy,  but  not  exclusive, 
attention  to  the  emergence  of  civil  liberties  and 
civil  rights. 

General 

Berger,  Raoul.  Government  by  Judiciary:  The 
Transformation  of  the  Fourteenth  Amendment 

(Cambridge:  Harvard  University  Press,  1977). 

A  trenchant  attack  on  the  Supreme  Court's  de- 
velopment of  the  14th  amendment.  Berger  throws 
darts  at  all  of  the  twentieth-century  liberal  propo- 
nents of  an  activist  judiciary.  He  hits  the  target  of- 
ten enough  to  make  the  book  important,  although 
flawed. 

Bickel,  Alexander  M.  The  Least  Dangerous 
Branch:  The  Supreme  Court  at  the  Bar  of  Poli- 
tics (Indianapolis:  Bobbs-Merrill  Co.  Inc.,  1962). 

A  brief,  forceful  meditation  on  the  relationship 
of  the  Supreme  Court  to  the  two  other  branches. 
Bickel  carefully  defines  the  limited  role  of  judicial 
review  in  the  American  system  while  simulta- 
neously arguing  that  the  principled  nature  of 
American  constitutionalism  depends  upon  judicial 
power. 

Burns,  James  MacGregor.  The  Deadlock  of  De- 
mocracy: Four  Party  Politics  in  America  (En- 
glewood  Cliffs,  N.  J.:  Prentice-Hall,  1963). 

A  penetrating  discussion  of  the  divisions  within 
American  political  parties  between  their  executive 
and  legislative  wings.  Burns,  one  of  the  nation's 
foremost  political  scientists,  brings  a  sharp  analyti- 


cal sense  to  the  practical  operation  of  parties  in 
the  American  constitutional  system. 

Kelly,  Alfred  II.,  Winifred  A.  Harbison,  and  Herman 
Belz.  The  American  Constitution:  Its  Origins 
and  Development,  6th  ed.  (New  York:  W.  W.  Nor- 
ton &  Co.,  1983  [1st  ed.,  1948]). 

The  6th  edition  is  newly  revised  and  rewritten.  It 
provides  a  sweeping  and  detailed  examination  of 
the  development  of  American  constitutionalism 
from  its  English  origins  to  the  present.  It  also  con- 
tains an  excellent  annotated  bibliography. 

McCloskey,  Robert  G.  The  American  Supreme 
Court  (Chicago:  University  of  Chicago  Press, 
1960). 

A  lucid  account  of  the  development  of  the  Su- 
preme Court  and  its  power  of  judicial  review.  Al- 
though the  book  covers  only  the  period  through 
the  1950s,  it  remains  perhaps  the  single  best  intro- 
duction to  the  history  of  the  Court. 

McLaughlin,  Andrew  C.  The  Foundations  of 
American  Constitutionalism  (New  York:  New 
York  University  Press,  1932). 

A  brief,  lively  analysis  of  the  historical  origins  of 
the  principle  of  constitutionalism.  McLaughlin  em- 
phasizes the  role  of  New  Englanders  in  transform- 
ing seventeenth-  and  eighteenth-century  ideas  into 
workable  frames  of  government. 

Schlesinger,  Arthur  M.,  Jr.  The  Imperial  Presiden- 
cy (Boston:  Houghton  Mifflin,  1973). 

A  shrewd  analysis  of  the  growth  of  presidential 
power  written  from  the  perspective  of  Richard 
Nixon  and  the  Watergate  disaster.  Schelsinger  deft- 
ly blends  the  development  of  constitutional  law 
with  political  drama  and  international  relations. 

White,  G.  Edward.  The  American  Judicial  'tradi- 
tion: Profiles  of  Leading  American  Judges  (New 
York:  Oxford  University  Press,  1976). 

White  skillfully  puts  biography  into  the  service 
of  constitutional  and  legal  history  throug)  an  ex- 
amination of  the  lives  of  the  nation's  mo:,!;  promi- 
nent judges.  Its  panoramic  coverage  provides  a 
sense  of  change  within  unity  in  the  American  judi- 
cial tradition. 


Suggested  additional  biblio^n  phical  sources: 

Earlean  M.  McCarrick,  cd.  U.S.  ^institution-.  A  Guide  to  In- 
formation Sources.  Gale  Research  Company,  1080. 

Stephen  M.  Millctt,  cd.  A  Selected  Wblhymphij  of  American 
Constitutional  History.  ABC/Clio  Press,  1975.' 


Kermit  L.  Hall  is  professor  of  history  and  law  at  the  Uni- 
versity of  Florida.  He  has  held  grants  from  the  National 
Science  Foundation  and  the  National  Endowment  for  the 
Humanities,  and  he  is  the  author  of  The  Rule  of  Law  in 
American  History  (forthcoming  from  Oxford  University 
Press).  He  is  currently  engaged  in  a  study  of  the  impact 
of  popular  election  on  state  judicial  decision-making. 
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THE  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 
Special  Initiative  for  the  Bicentennial 
of  the  United  States  Constitution 

NEH  Grants  for  Individual  Fellowships  and 
Stipends 

The  following  list  includes  grants  made  through  February 
1985.  Grants  for  earlier  years  are  those  which  have  not  been 
listed  before  in  this  Constitution. 


ERIC 


1982 

John  P.  Diggins 
University  of  California 
Irvine,  CA  92717 
Project:  The  Autumn  of  Author- 
ity: Dilemmas  of  Liberal  Social 
Thought  in  America,  1875-1975. 

A.  Roger  Ekirch 
Virginia  Polytechnic  Institute 
&  State  University 
Blacksburg,  VA  24061 
Project:  Convict  Labor  and  So- 
cial Order  in  the  18th-century 
Chesapeake. 

Lawrence  C.  Goodwyn 
Duke  University 
Durham,  NC  27706 
Project:  Analysis  of  Democratic 
Components,  Both  Cultural  and 
Structural,  in  Advanced  Indus- 
trial Societies  in  US  &  Europe. 

Eva  N.  Hodgson 
Essex  County  College 
Newark,  NJ 

Project:  Selected  Topics  in  the 
History  of  Human  Rights 

Ellis  Katz 
Temple  University 
Philadelphia,  PA  19122 
Project:  Political  Theories  of 
Pennsylvania  Constitutionalism 

1983 

David  G.  Barnum 
DePaul  University 
Chicago,  IL  60614 
Project:  Anglo-American  Civil 
Liberties:  Comparative  Protec- 
tion of  Human  Rights  in  Britain 
and  the  United  States. 

Edmund  D.  Carlson 
Virginia  Wesleyan  College 
Virginia  Beach,  VA  23452 
Project:  Ethical  Roots  of  the 
American  Regime:  Statecraft 
and  Citizenship  in  a  Liberal  De- 
mocracy. 

John  J.  Carroll 

Southeastern  Massachusetts  Uni- 
versity 

North  Dartmouth,  MA  02747 
Project:  Tlie  Development  of  The- 
ories of  a  Higher  Law  and  of 
Theories  of  State  Constitutions 
in  the  U.S. 
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John  L.  Gwaltney 
Syracuse  University 
Syracuse,  New  York  13210 
Project:  Different  Drummers: 
Dissent  in  America. 

Elizabeth  P.  McCaughey 
Columbia  University 
New  York,  NY  10028 
Project:  Framing  the  Federal 
Constitution:  the  Convention  of 
1787. 

Carl  L.  Swidorski 

College  of  Saint  Rose 

Albany,  NY  12203 

Project:  The  Supreme  Court  and 

the  American  Experience  with 

Democracy,  1789-1801. 

Andreas  Teuber 
University  of  Washington 
Seattle,  WA  98195 
Project:  Hie  Secret  Ballot:  Philos- 
ophy, Politics  and  Histo?*y. 

Professor  G.  Edward  White 
School  of  Law 
University  of  Virginia 
Charlottesville,  VA  22901 
Project-  Tlie  Marshall  Court, 
1816-35:  Volume  Tliree  of  the 
Holmes  Devise  History  of  the  Su- 
preme Court  of  the  United 
States. 

1984 

Sotirios  A.  Barber 
University  of  South  Florida 
Tampa,  FL  33620 
Project:  Theories  of  Judicial  Re- 
view: Tiie  Importance  of  tlie 
Original  Theory  for  the  Future. 

James  H.  Broussard 
Lebanon  Valley  College 
Annville,  PA  17003 
Project-  Redefining  the  Republi- 
can Constitution:  Tlie  Debate 
over  Republican  Nationalism, 
1815-1820. 

Harvey  M.  Flaumonhaft 
St.  John's  CoIIevc 
Annapolis,  MD  1:  -401 
Project:  Tlie  Administrative  Re- 
public of  Alexander  Hamilton. 


Hendrik  Hartog 
School  of  Law 
University  of  Wisconsin 
Madison,  Wisconsin  53706 
Project:  Customs  in  the  Courts: 
American  Legal  Histo)*y  and  the 
Semi-Autonomous  Social  Field 

Robert  S.  Hill 
Marietta  College 
Marietta,  OH  45750 
Ptvject:  Hume  and  the  Found- 
ing. 

Howard  Jones 
University  of  Alabama 
University,  AL  35486 
Project:  Tlie  Amistad  Mutiny: 
Republicanism  on  Trial. 

Michael  G.  Kammen 

Cornell  University 

Ithaca,  NY  14853 

Project:  The  Cultural  Impact  of 

the  U.S.  Constitution,  1789-Pre- 

senL 

Robert  D.  Loevy 
Colorado  College 
Colorado  Springs,  CO  80903 
Project:  The  Civil  Rights  Act  of 
1964. 

David  B.  Lyons 

Cornell  University 

Ithaca,  NY  14850 

Project:  Justification,  Political 

Morality,  and  the  Constitution. 

Paul  C.  Peterson 

University  of  South  Carolina 

Coastal  Carolina  College 

Conway,  SC  29526 

Project:  Hie  Political  Science  of 

The  Federalist. 

Ronald  M.  Peterson 
California  State  Polytechnic  Uni- 
versity 
Pomona,  CA 

Project:  Montesquieu's  Integra- 
tion of  Natural  Law  with  His 
Findings  on  Historical  Deter- 
minism. 

Jack  N.  Rakove 
Stanford  University 
Stanford,  CA  94305 
Project:  Original  Meanings:  Po- 
litical Experience  and  Thought 
in  the  Framing  of  the  Constitu- 
tion. 
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Martin  J.  Schultz 
Pennsylvania  State  University 
Sharon,  PA  16146 
Project:  Divorce  in  tlve  Early  Re- 
public: Evidence  from  State  Su- 
preme Court  Records. 

John  W.  Shy 
University  of  Michigan 
Ann  Arbor,  MI  48109 
Project:  Tlie  Effects  of  the  Ameri- 
can Revolution  on  Tliree  Ameri- 
can Communities. 

John  A.  Wettergreen 
San  Jose  State  University 
San  Jose,  CA  95192 
Project:  Wliat  the  Founders 
Mean  t  by  Regulation. 

Bradford  P.  Wilson 
California  State  University 
San  Bernardino,  CA  92407 
Pmject:  Tlie  American  Constitu- 
tional Older  and  the  Rights  and 
Liberties  of  Criminal  Defen- 
dants. 

Jean  M.  Yarbrough 

Loyola  University  of  Chicago 

Chicago,  IL  60626 

Pmject:  The  Moral  Foundations 

of  the  American  Republic. 

1985 

Robert  A.  Becker 
Louisiana  State  University 
Baton  Rouge,  LA 

Project:  Consen  t  of  the  Governed: 
Election  of  tlie  State  Ratifying 
Conventions. 

Steven  R.  Boyd 
University  of  Texas 
San  Antonio,  TX 
Pmject:  Tlie  Impact  of  the  Con- 
stitution: Tlie  Effects  of  the 
Adoption  of  tlie  Constitution, 
1789-1815. 

Anne  M.  Cohler 
Chicago,  IL 

Project:  Spirit  and  Modei'ation: 
MonWrtjUieu  and  the  Constitu- 
tion. 

William  F.  Connelly,  Jr. 
Clemson  University 
Clemson,  SC 

Pmject:  The  Federalist  and  Anti- 
Federalist  Roots  of  Pluralist  and 
Elite  Tlieories  of  Interest  Group 
Politics. 
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Walter  E.  Dellinger 
Duke  University 
Durham,  NC 

Project:  Constitutional  Change: 
Hie  Amendment  Process. 

Murray  P.  Dry 
Middlebury  College 
Middlebury,  VT 

Project:  Vie  Founding  Principles 
and  tiie  Modern  Supreme  Court's 
Treatment  of  Race  and  Gender- 
Based  Classifications. 

Paul  D.  Erickson 
Harvard  University 
Cambridge,  MA  02138 
Project:  Vie  Romantic  Mytlis  of 
the  American  Constitution  from 
1789  to  1865. 

Paul  Finkelman 
SUNY/Binghamton 
Binghamton,  NY 

Project:  Fugitive  Slaves  and  the 
American  Constitution:  A  His- 
tory of  the  Fugitive  Slave  Laws. 

Tony  A.  Freyer 
University  of  Alabama 
University,  AL 

Project:  British  Influence  and 
the  American  Antitrust  Tradi- 
tion, 1888-1914. 

Hilail  Gildin 
CUNY/Queens  College 
Flushing,  NY 

Project:  Anstotle  on  the  Rights  to 
Rule  and  Modern  Constitutional 
Den,  ocracy 

Gerald  Gunther 
Stanford  University 
Stanford,  CA  94305 
Project:  Hie  Biography  of 
Learned  Hand:  Vie  Judge  and 
the  Man 

Ralph  C.  Hancock 
Hillsdale  College 
Hillsdale,  MI 

Project:  Vie  Role  of  Religion  in 
Tocqueville's  Account  of  Amen- 
can  Democracy. 

Eugene  W.  Hickok 
Dickinson  College 
Carlisle,  PA 

Project:  Constitutionalism  in 
Congress. 

Owen  S.  Ireland 

State  University  College  of 

New  York 

Brockport,  NY  14420 
Project:  Culturally-Based  Parti- 
san Politics  in  Pemisylvayiia, 
1776-1790,  and  the  Creation  of 
the  U.S.  Constitution. 


Sanford  H.  Kessler 

North  Carolina  State  University 

Raleigh,  NC  27695 

Project:  Tocqueville  on  Freedom 

and  the  American  Character. 

Russell  A.  Kirk 

Mecosta,  MI  49332 

Project:  Edmund  Burke  and  the 

American  Constitution. 

Ronald  M.  Labbe 
University  of  Southwest 
Louisiana 
Lafayette,  LA 

Project:  SLAUGHTER  HOUSE 
CASES:  Civil  Rights,  Property 
Rights,  and  Judicial  Power  at 
the  Crossroads. 

William  Lasser 
Clemson  University 
Clemson,  SC 

Pivject:  The  Supreme  Court  in 
Crisis. 

Robert  D.  McClure 

Syracuse  University 

Syracuse,  NY  13210 

Project:  The  Civic  Implications 

of  the  Modern  Rejection  of  the 

Founder's  Concept  of  Public 

Opinion. 

Drew  R.  McCoy 
University  of  Texas 
Austin,  TX  78712 
Project:  The  Last  of  the  Fathers: 
James  Madison  and  the  Republi- 
can Legacy,  1817  to  1836. 

Charles  W.  McCurdy 
University  of  Virginia 
Charlottesville,  VA 
Project:  Stephen  J.  Field  and  the 
Growth  of  Judicial  Power  in 
America,  1816-1899. 

Thomas  L.  Pangle 
University  of  Toronto 
Toronto,  Canada 
Project:  The  Philosophic  Princi- 
ples Informing  the  American 
Constitution. 

Michael  J.  Sandel 
Harvard  University 
Cambridge,  MA 

Project:  The  Predicament  of  Lib- 
eral Democracy  in  America. 

Harry  N.  Scheiber 
University  of  California 
Berkeley,  CA  94720 
Project:  Federalism  &  Constitu- 
tional Values:  California  &  the 
Nation,  1849-1985. 

James  F.  Shepherd 
Whitman  College 
Walla  Walla,  WA 

Project:  United  States  Tariff  His- 
tory During  the  1780's. 

Thomas  P.  Slaughter 
Rutgers  University 
New  Brunswick,  NJ  08903 
Project:  Liberty,  Order,  and  the 
Excise:  The  Whiskey  Rebellion 
and  the  Politics  of  Frontier  Un- 
rest in  Early  America. 


University  of  Georgia 
Carl  Vinson  Institute  of  Gov- 
ernment 

Athens,  GA  30602 
Contact:  Mary  Hepburn 
PROJECT:  CONSTITUTION  200 
Is  a  project  proposed  to  celebrate 
the  bicentennial  of  the  U.S.  Con- 
stitution with  public  assemblies 
and  a  book,  The  Constitution 
200  Reader,  based  on  papers, 
questions,  and  commentary  in 
those  assemblies.  The  assemblies 
will  be  held  in  different  areas  of 
three  southern  states — Alabama, 
Georgia,  and  South  Carolina.  The 
assemblies  and  the  publication 
are  designed  to  bring  scholars  in 
the  humanities  into  interaction 
with  people  'from  various  com- 
munity groups  to  review  and  re- 
flect on  enduring  constitutional 
principles,  issues,  and  value  con- 
flicts. The  assemblies  will  be  held 
September  1985  through  Decem- 
ber 1986.  The  reader  will  be  used 
with  numerous  smaller  groups  to 
carry  on  the  observance  and  dis- 
cussion in  the  three  states 
throughout  1987-88. 

The  Claremont  Institute 
480  N.  Indian  Hill  Blvd. 
Claremont,  CA  91711 
Contact:  Ken  Masugi 
PROJECT:  "A  New  Order  of  the 
Ages,"  1986-1988.  The  first  two 
years  of  this  project  (1983-85) 
were  supported  by  a  NEH  grant. 
All  activities  of  the  project  are 
devoted  to  examining  and  eluci- 
dating the  American  Founders' 
claim  that  the  American  Found- 
ing marked  a  new  epoch  in  hu- 
man history,  "a  new  order  of  the 
ages."  The  project  is  centered  in 
Claremont  and  reaches  a  national 
audience  through  annual  confer- 
ences, Constitutional  Statesman 
Lectures,  community  speaking 
engagements,  local  library  exhib- 
its, and  publications. 


Wake  Forest  University 
Box  7568,  Reynolda  Station 
Winston-Salem,  NC  27109 
Contact:  Robert  Utley 
PROJECT:  The  Tocqueville  Fo- 
rum is  a  three-year  program  of 
studies  and  public  examination 
honoring  the  Bicentennial  of  the 
U.S.  Constitution  to  articulate  the 
comprehensive  intention  of  the 
Founders  to  create  a  political  or- 
der and  way  of  life  based  on 
principles  which  they  considered 
to  be  intrinsic  to  human  nature. 
"We  the  People"  seeks  to  tran- 
scend narrow  legalistic  or  selec- 
tive partisan  emphasis,  as  well  as 
a  view  of  the  Constitution  as  sim- 
ply a  superstructure  beneath 
which  is  to  be  found  the  real  ele- 
ments of  our  political  life.  Funds 
will  support  Bicentennial  Schol- 
ars in  Residence,  publication  of 
books,  faculty  institutes,  public 
courses,  public  speaking  engage- 
ments, in-service  programs,  bibli- 
ographic essays,  thematic  essays, 
program  guides,  readers,  and  au- 
dio tapes, 

.  Center  for  Judicial  Studies 
Cumberland,  VA  23040 
Contact:  Eugene  M.  Hickok 
PROJECT:  To  examine  the  role 
played  by  the  Bill  of  Rights  in 
our  Constitutional  system,  to 
consider  the  original  intention  of 
the  Bill  of  Rights  and  to  trace  the 
development  and  evolution  of  its 
principles  throughout  our  politi- 
cal history.  A  series  of  symposia 
will  be  held  throughout  the  Unit- 
ed States  from  February  1986 
through  December  1987.  The  lec- 
tures will  be  taped  for  classroom 
and  institutional  use  and  for  pos- 
sible use  on  local  cable  television 
networks.  These  will  be  provided 
without  charge.  The  lectures  will 
be  abridged  for  distribution  to 
newspapers  throughout  the  coun- 
try by  Public  Research,  syndicat- 
ed. The  lectures  will  be  published 
by  James  River  Press. 
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NEH  Division  of  Education  Programs  1985  Programs  for  Elementary  and  Secondary 
School  Teachers  and  Administrators 


Education  for  Civic  Responsi- 
bility: The  Historical  and 
Philosophical  Sources 

Council  of  Chief  State 

School  Officers 
400  North  Capitol  Street,  N.W. 
Suite  379 

Washington,  D.C.  20001 
(202)  393-8167 
Director:  Hilda  L.  Smith 
PROJECT:  This  project  will  help 
the  instructional  staffs  of  state 
education  agencies  enhance  their 
knowledge  and  understanding  of 
the  humanities.  Teams  of  four 
persons  from  each  of  the  several 
participating  states  will  attend  a 
two-week  seminar  in  which  they 
study  such  authors  as  Machiavel- 
li,  Locke,  Jefferson,  Lincoln,  and 
Dewey. 

The  Meaning  of  Citizenship: 
An  Institute  on  Basic  Political 
Principles 

Center  for  Civic  Education 
5115  Douglas  Fir  Road,  Suite  I 
Calabasas,  California  91302 
(818)  340-9320 


Director:  Charles  N.  Quigley 
PROJECT:  For  three  weeks  dur- 
ing the  summer  of  1985,  ten 
three-member  teams  of  educators 
at  the  elementary,  middle,  and 
high  school  levels  from  selected 
Los  Angeles  area  school  districts 
will  read,  discuss,  and  write 
about  the  Constitution  and  the 
rights  and  responsibilities  of  citi- 
zenship. 

Constitutional  Issues  and  Ear- 
ly Republican  Culture 

Archiocese  of  Washington 
5001  Eastern  Avenue 
P.O.  Box  29260 
Washington,  D.C.  20017 
(202)  635-5801 
(301)  8534587 
Directors:  Patricia  Bauch 

Patricia  Hughes 
PROJECT:  Thirty  secondary 
school  principals  from  the  Wash- 
ington, D.C.  area  will  participate 
in  an  intensive  three-week  pro- 
gram of  lectures,  research,  and 
discussions  focused  on  Constitu- 
tional issues  with  established 
scholars  and  educators. 


United  States  History:  A  Con- 
stitutional History  Project 

Department  of  History 
California  State  University 

Los  Angeles 
Lcs  Angeles,  California  90032 
(213)  224-3726 
Director:  Donald  O.  Dewey 
PROJECT:  During  this  four-week 
summer  institute  fifty  eighth- 


Middlebury  College 
June  2-22,  1985 
Faculty: 

Richard  H.  Dollase,  Middlebury 

College 
John  McCardell,  Middlebury 

College 

Barbara  L.  Bellows,  Middlebury 
College 

William  J.  Cooper,  Jr.,  Louisiana 


grade  social  studies  teachers  will 
strengthen  their  knowledge  of 
the  Constitution  and  its  hvu.rical 
sources  through  lectures,  v  -rid- 
ings, and  group  .'liscussior.s.  The 
participants  will  read  major  pri- 
mary and  secondary  sources  in 
the  field.  Curricular  planning  ses- 
sions will  focus  on  improved 
ways  of  teaching  the  Constitution 
in  the  eighth  grade. 


State  University 
Pauline  Maier,  Massachusetts 

Institute  of  Technology 
Gordon  Wood,  Brown  University 
Information: 

Richard  Dollase  or  Ron  Nief 
Munroe  Hall 
Middlebury  College 
Middlebury,  VT  05753 
(802)  388-3711 


NEH  Division  of  Education  Programs  1985 
Institutes  for  College  Faculty 

Toward  a  More  Perfect  Union:  Studies  in  American 
Federalism 


ORGANIZATIONS  AND  INSTITUTIONS 


CENTER  FOR  THE 
STUDY  OF  FEDERALISM 

Temple  University 
Philadelphia,  PA  19122 
Contact:  Ellis  Kate 

The  Center  for  the  Study  of 
Federalism  at  Temple  Univer- 
sity conducted  an  NEH  sum- 
mer institute  for  high  school 
teachers  on  teaching  about 
American  federal  democracy. 
The  purpose  of  the  institute 
was  to  explore  ways  in  which 
basic  documents  of  the  Amer- 
ican political  tradition  could 
be  brought  into  the  class- 
room and  used  to  bring  stu- 
dents into  direct  contact  with 
the  sources  of  the  American 
political  experience.  The  in- 
stitute was  based  on  the  as- 
sumption that  one  of  the 
most  effective  ways  to  intro- 
duce students  to  the  Ameri- 
can political  tradition  and  the 
Constitution  is  through  con- 
tact with  the  original  docu- 
ments of  that  tradition.  Par- 
ticipants in  the  Institute  came 
from  13  states  from  coast  to 
coast. 

The  documents  explored 
were  divided  into  five  units: 
(1)  Colonial  documents  of 


constitutional  import  illustrat- 
ing the  establishment  of  free 
political  institutions  in  British 
North  America;  (2)  the  Decla- 
ration of  Independence,  U.S. 
Constitution,  The  Federalist 
and  other  documents  of  the 
founding  of  the  United  States; 
(3)  Democracy  in  America, 
Tocqueville's  classic  analysis 
of  American  civil  society;  (4) 
Speeches  of  Abraham  Lin- 
coln, selections  from  the  Lin- 
coln-Douglas debates,  selec- 
tions of  works  of  Frederick 
Douglass,  and  (5)  Supreme 
Court  decisions  which  helped 
shape  the  contemporary  wel- 
fare state  and  the  present 
conception  of  constitutionally 
protected  civil  liberties  and 
civil  rights.  Participants  read 
the  documents  themselves, 
commentaries  on  them,  and 
Teaching  about  American 
Federal  Democracy )  the  book 
produced  by  the  Center  un- 
der contract  with  the  Nation- 
al Institute  of  Education  for 
use  by  high  school  teachers 
in  dealing  with  the  subject. 
The  institute  met  at  Big  Sky 
Lodge  located  between  Boze- 
man,  Montana  and  Yellow- 
stone National  Park  for  four 


weeks  and  was  conducted  by 
Daniel  J.  Elazar,  Ellis  Katz, 
John  Kincaid,  Donald  Lutz, 
Stephen  L.  Schechter,  and 
Fellows  of  the  Center. 

The  institute  participants 
developed  initial  guides  for 
utilizing  the  materials  in  jun- 
ior high  schools,  standard 
senior  high  school  classes, 
honors  courses,  and  ad- 
vanced placement  courses. 
These  materials  are  now  be- 
ing tested  in  their  respective 
classrooms.  A  list  of  the 
source  materials  used  and 
copies  of  the  proposed  cur- 
rici  iia  are  available  from  the 
Center  for  the  Study  of  Fed- 
eralism. 

AMERICAN  CIVIL 
LIBERTIES  UNION  OF 
LOUISIANA 

348  Baronne  St.,  Suite  324 
New  Orleans,  LA  70112 
(504)  522-0617 

In  celebration  of  the  Bicen- 
tennial of  the  Constitution, 
the  ACLU  of  Louisiana  held  a 
series  of  four  free  public  fo- 
rums around  the  state  on 
constitutional  issues  in  March 
and  April,  1985.  The  forums 


were  cosponsored  by  several 
Louisiana  organizations  and 
supported  by  the  Louisiana 
Committee  for  the  Human- 
ities. The  topic  of  the  forums 
included  the  origins,  meaning 
and  character  of  the  Bill  of 
Rights;  affirmative  action; 
rights  of  criminal  defendants; 
and  national  security.  Panel- 
ists included  lawyers,  journal- 
ists, scholars  and  public  offi- 
cials. 

NATIONAL  PORTRAIT 
GALLERY 

Smitfisonian  Institution 
F  Street  at  Eighth  Street  N.  W. 
Washington,  D.C.  20560 
Contact:  Leni  Buff 

As  part  of  its  regular 
"Lunchtime  Lecture"  series, 
on  May  16  and  18,  1985,  the 
NPG  offered  a  lecture  on 
"Swords  into  Plowshares:  Cit- 
izen Statesmen  and  the  Shap- 
ing of  the  Constitution,  1783- 
1789,"  by  Frank  Aucella,  staff 
lecturer.  The  lecture  focused 
on  the  problems  of  the  re- 
turning soldier  to  private  life, 
and  how  commercial  difficul- 
ties of  the  nation  under  the 
Articles  of  Confederation  led 
to  the  Constitution. 
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CONSTITUTIONALISM  IN  AMERICA: 


University  of  Dallas  Project  for  the  Bicentennial 
of  the  Constitution  of  the  United  States 


The  University  of  Dallas  has  been  awarded  a  grant 
from  the  National  Endowment  for  the  Humanities  to 
conduct  a  three-year  program  of  scholarly  research  and 
public  education  in  celebration  of  the  Bicentennial  of 
the  United  States  Constitution.  This  project  will  consist 
of  three  types  of  activities:  an  academic  conference  each 
year,  beginning  in  the  fall  of  1985,  a  major  public  speak- 
er each  year,  beginning  in  the  spring  of  1985,  and  com- 
munity activities  throughout  the  three-year  period,  1985- 
1987. 

Each  year's  activities  will  be  organized  around  two 
central  events,  the  April  Bicentennial  Lecture  and  the 
October  conference.  The  public-oriented  "In  the  Spirit  of 
the  Constitution"  activities,  which  will  be  concentrated 
for  the  most  part  during  the  periods  leading  up  to  the 
Lecture  and  the  Conference,  will  prepare  a  particular 
segment  of  the  area  public  for  these  two  events.  A  bibli- 
ographic pamphlet  and  the  "Conference  Notes"  will  be 
printed  for  use  in  these  programs.  Finally,  publication  of 
the  Bicentennial  Lecture  monograph,  and  of  the  book 
containing  the  conference  papers,  will  extend  the  scope 
of  the  Lecture  and  conference  to  a  regional  and  national 
audience. 

The  first  annual  Bicentennial  Lecture  was  given  on 
April  24,  1985,  by  Michael  Kammen,  the  Nelson  C.  Fair 
Professor  of  American  History  and  Culture  at  Cornell 
University.  His  lecture  topic  was  U,A  Machine  That 
Would  Go  of  Itself:  The  Changing  Role  of  Constitution- 
alism in  American  Culture,"  drawn  from  his  new  book 
on  the  same  subject  to  be  published  in  1986. 

The  three  conferences  are  as  follows: 

Conference  I  (October  17-19,  1985):  "TO  SECURE  THE 
BLESSINGS  OF  LIBERTY:  First  Principles  of  the 
Constitution" 
Panel  1:  Popular  Government:  Liberty 
The  founders'  views:  Sanderson  Schaub,  Foundation 

for  the  Private  Sector 
Today's  views:  Wilson  Carey  McWilliams,  Rutgers  Uni- 
versity 

Moderator:  Jeffrey  Tulis,  Princeton  University 
Discussant:  Marvin  Meyers,  Brandeis  University 
Panel  2:  Popular  Government:  Equality 
The  founders'  views:  Linda  Kerber,  University  of  Iowa 
Today's  views:  Henry  J.  Abraham,  University  of  Virgin- 
ia 

Moderator:  Wayne  Ambler,  University  of  Dallas 
Discussant:  Sanford  A.  Lakoff,  University  of  California, 
San  Diego 

Panel  3:  Majority  Rule  and  Freedom:  the  First  Amend- 
ment 

The  founders'  views:  Hadley  P.  Arkes,  Amherst  Col- 
lege 

Today's  views:  Thomas  I.  Emerson,  Yale  University 
Moderator:  Sarah  Thurow,  University  of  Dallas 
Discussants:  Susan  M.  Leeson,  Willamette  University 
(Judicial  Fellow,  U.  S.  Supreme  Court,  1983-84)  and 
Peter  Schramm,  President  of  the  Claremont  Institute 
Panel  4:  Citizenship  and  Human  Rights 
The  founders'  views:  Ellis  Sandoz,  Louisiana  State  Uni- 
versity 


Today's  views:  Benjamin  R.  Barber,  Rutgers  University 
Moderator:  Rogers  M.  Smith,  Yale  University 
Discussant:  William  B.  Allen,  Harvey  Mudd  College 
Panel  5:  Economics  and  the  Constitution 
The  founders'  views:  Jennifer  Nedelsky,  Princeton  Uni- 
versity 

Today's  views:  L.  P.  Arnn,  The  Claremont  Institute 
Moderator:  John  Adams  Wettergreen,  San  Jose  State 
University 

Discussant:  Drew  R.  McCoy,  University  of  Texas 
Panel  6:  The  Declaratior.  of  Independence  and  the  Con- 
stitution 

The  founders'  views:  Lance  Banning,  University  of 
Kentucky 

Today's  views:  Glen  E.  Thurow,  University  of  Dallas 
Moderator:  John  Alvis,  University  of  Dallas 
Discussant:  Ross  M.  Lence,  University  of  Houston 

Conference  II  (October,  1986):  "E  PLURIBUS  UNUM: 
Constitutional  Principles  and  the  Institutions  of 
Government" 

Panel  1:  Separation  of  Powers  and  Limited  Government 
Panel  2:  Congress:  Representation  and  Deliberation 
Panel  3:  The  President:  Executive  Energy  and  Republi- 
can Safety 

Panel  4:  The  Judiciary:  Supreme  Interpreter  of  the  Con- 
stitution? 

Panel  5:  Federalism  and  Freedom 

Panel  6:  Constitutional  Amendments  and  Constitutional 
Principles 

Conference  III  (October,  1987):  "CONSTITUTIONALISM 
IN  AMERICA" 

Panel  1:  The  Constitution  and  Natural  Law 

Panel  2:  Written  and  Unwritten  Constitution 

Panel  3:  Is  Bureaucracy  Constitutional? 

Panel  4:  How  Should  the  Constitution  Be  Read  and  Inter- 
preted? 

Panel  5:  Why  Should  a  Constitution  Be  Obeyed? 
Panel  6:  The  Constitution  and  the  American  Character 

The  greatest  public  impact  of  the  project  is  expected 
to  come  from  the  secondary  school  teachers  in-service 
program.  A  major  purpose  of  this  program  is  to  prepare 
secondary  school  teachers  for  active  participation  in  the 
conferences.  In-service  programs  will  be  led  by  constitu- 
tional scholars  from  the  local  area.  Study  leaders  will 
also  be  available  to  such  organizations  as  the  League  of 
Women  Voters,  AAUW,  and  church  groups. 

The  public  speakers  bureau  is  designed  to  serve  as  a 
coordinating  center  to  provide  speakers  knowledgeable 
on  topics  relevant  to  the  Bicentennial  for  local  clubs  and 
civic  organizations.  The  speakers  listed  with  the  bureau 
include  faculty  from  the  University  of  Dallas,  Southern 
Methodist  University,  the  University  of  Texas  and  the 
Dallas  County  Community  College  District,  as  well  as 
lawyers  and  public  officials. 

For  further  information  contact  Dr.  Sarah  Thurow,  Co- 
ordinator, Bicentennial  Project,  The  University  of  Dallas, 
Irving,  Tx  75061.  Phone:  (214)  721-5279 
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VIRGINIA  MILITARY 
INSTITUTE 

Department  of  History  and 
Politics 

Lexington,  VA  24450 

In  June  1985,  the  VMI  held 
a  two-day  conference  on  the 
U.S.  Constitution  and  the  Mil- 
itary, for  fifty  secondary 
school  social  studies  teach- 
ers. The  conference,  which 
was  funded  by  the  National 


Endowment  for  the  Human- 
ities, comprised  four  panel 
sessions  and  a  special  lec- 
ture. Conferees  examined  the 
nation's  tradition  of  civilian 
control  over  the  military,  in- 
cluding the  existence  of  a 
massive,  permanent  peace- 
time military  establishment 
and  the  balance  between  ci- 
vilian and  military  spheres; 
participants  received  continu- 
ing education  credit. 


THE  FEDERALIST 
SOCIETY  FOR  LAW  AND 
PUBLIC  POLICY  STUDIES 

1625  Eye  Street,  N.W. 
Washington,  D.C.  20006 
(202)  822-8138 
Contact:  Eugene  B.  Meyer 

The  Society  is  planning  a 
two-year  program  for  the  Bi- 
centennial. It  comprises  two 
major  symposia:  one  in  Chi- 
cago in  1986  on  federalism 


and  checks  and  balances  and 
one  in  Atlanta  in  1987  on  con- 
stitutional protections  of  eco- 
nomic activity.  These  will  be 
video-taped  for  later  distribu- 
tion. In  addition,  the  Society 
will  support  a  series  of  panel 
discussions,  debates  and  lec- 
tures in  eight  other  locations 
around  the  country.  Publica- 
tions will  be  provided  for 
both  public  and  scholarly  au- 
diences. 


PUBLICATIONS 


SOLDIER-STATESMEN  OF  THE 
CONSTITUTION:  A  BICENTENNIAL  SERIES 

The  U.S.  Army  Center  of  Military  History,  under  the  aegis  of 
the  Secretary  of  the  Army,  John  O.  Marsh,  Jr.,  is  preparing  a 
series  of  pamphlets  to  recognize  the  22  of  the  39  signers  of  the 
Constitution  who  vere  veterans  of  the  Revolutionary  War. 
Each  pamphlet  offers  a  brief  biography,  illustrations  and  sug- 
gestions for  additional  reading,  to  illuminate  the  signers'  expe- 
riences in  the  War  that  "made  them  deeply  conscious  of  the 
need  for  a  strong  central  government  that  would  prevail 
against  its  enemies,  yet  one  that  would  safeguard  the  individ- 
ual liberties  and  the  republican  form  of  government  for  which 
they  had  fought."  The  first  pamphlet  was  on  George  Washing- 
ton; the  second,  on  John  Dickinson.  They  will  be  published 
monthly.  For  further  information,  contact  Major  Terry  E. 
Juskowiak,  Office  of  the  Secretary  of  the  Army,  Washington, 
D.C.  20310-0101. 

Revolutionary  War  soldiers.  Library  of  Congress. 


THE  RELUCTANT  PILLAR:  NEW  YORK  AND 
THE  ADOPTION  OF  THE  FEDERAL 
CONSTITUTION 

Russell  Sage  College  has  just  published  The  Reluctant  Pillar, 
edited  by  Stephen  L.  Schechter.  Contributors  include  Martin 
Diamond,  Daniel  J.  Elazar,  John  P.  Kaminski,  Gaspare  J.  Sala- 
dino,  Richard  Leflfler  and  Jack  VanDerhoof.  The  volume  con- 
tains essays  and  several  resource  chapters,  including  a  guide 
to  sources  for  studying  the  ratification  in  New  York,  a  bio- 
graphical gazeteer  of  New  York  Federalists  and  Antifederalists, 
a  guide  to  historic  sites  and  chronologies.  Fcr  further  informa- 
tion, write:  Publications  office,  Russell  Sage  College,  Troy,  N.Y. 
12180. 


MEDIA  PROGRAMS 


TODAY'S  CONSTITUTION  AND  YOU 

From  March  to  June  1985,  WBEZ  in  Chicago  spon- 
sored a  special  13-week  series  as  part  of  its  weekly 
"Youth  and  Justice"  program.  The  special  series  cele- 
brated the  upcoming  Bicentennial  of  the  Constitution; 
topics  included  debates  on  the  issues  of  school  search 
and  seizure  and  the  struggle  for  military  power  within 
the  government.  The  program  was  supported  by  the  Chi- 
cago Bar  Foundation  and  the  Illinois  Humanities  Coun- 
cil. 


Project  87 

Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N,W, 

Washington,  D.C.  20036 
Photographs  and  camera-ready  art  of  lo- 
gos, posters,  etc.  are  welcome  and  will 
be  returned. 
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Around  the  States 


The  Pennsylvania  Historical  and  Museum  Commission  and  the  Bicentennial  of 
the  Federal  Constitution 


Both  as  the  site  of  the  Convention  which  in  1787  drafted  the 
United  States  Constitution  and  as  the  second  state  in  the 
Union  to  ratify  that  document,  °ennsylvania  has  a  special  in- 
terest in  the  forthcoming  commemoration  of  the  Constitution's 
Bicentennial. 

For  its  contribution  to  the  Commonwealth's  observances  of 
this  event,  the  Pennsylvania  Historical  and  Museum  Commis- 
sion plans  a  number  of  programs,  representing  a  variety  of  ap- 
proaches. Attention  will  be  given  to  the  events  of  1787  and  the 
difficulties  that  were  overcome  in  winning  public  approval  of 
the  proposed  new  government.  Particular  focus,  however,  will 
be  placed  on  how  the  Constitution  and  the  great  decisions 
which  have  marked  its  evolution  have  affected  the  lives  of 
Pennsylvanians. 

The  latter  theme  will  characterize  an  exhibit,  "The  Constitu- 
tion, Our  Living  Legacy,"  on  display  from  June  1987  to  mid- 
January  1988,  the  smaller  pari  in  the  State  Museum  and  the 
principal  portion  in  the  Rotunda  of  the  State  Capitol.  Suitable 
artifacts  and  illustrations  will  portray  each  of  the  principles 
laid  down  in  the  Preamble  of  the  Constitution  and  trace  the 
development  of  their  influence  to  the  present  time.  A  catalog 
will  accompany  this  exhibit. 

In  the  same  vein,  the  Pennsylvania  Historical  and  Museum 
Commission  is  preparing  a  booklet  narrating  in  popular  style 
the  details  of  landmark  court  cases  involving  Pennsylvania 
which  helped  shape  the  Constitution's  interpretation  and  de- 
velopment. This  booklet  will  be  published  during  the  fall  of 
1986. 

During  the  fall  of  1986  and  into  1987,  the  I  ^nnsylvania  His- 
torical and  Museum  Commission's  quarterly  journal,  Pennsyl- 
vania Heritage,  will  carry  a  series  of  articles,  each  dealing 
with  a  different  aspect  of  the  Constitution's  growth  and 
change.  Established  authorities  will  offer  their  views  of  such 
issues  as  the  constitutional  establishment  of  guaran;  jes  of  civ- 
il liberties,  the  rights  of  labor,  and  women's  suffrage. 

In  order  to  assist  Pennsylvania  social  studies  teachers  in 
presenting  the  history  and  significance  of  constitutional  devel- 
opment in  challenging  and  stimulating  ways,  the  Pennsylvania 


Historical  and  Museum  Commission  has  already  sponsored 
one  workshop  (in  May  1985).  It  will  sponsor  additional  work- 
shops on  this  subject  in  conjunction  with  the  State  History 
Day  contests  in  the  spring  of  1986  and  1987. 

Although  a  major  effort  is  being  devoted  to  aspects  of  the 
subject  with  which  the  public  can  most  readily  associate  the 
conditions  of  their  daily  lives,  appropriate  attention  will  also 
be  given  to  the  dramatic  conflict  of  concepts  which  character- 
ized the  events  of  1787.  In  addition  to  publishing  a  revised  edi- 
tion of  its  booklet,  "Pennsylvania  and  the  Federal  Constitu- 
tion" (also  to  be  available  in  1986),  the  Pennsylvania  Historical 
and  Museum  Commission  will  mount  in  the  State  iVluseum  an 
exhibit,  'The  Center  State  of  the  Union."  This  exhib't,  which 
will  also  feature  an  exhibit  catalog,  will  use  portrait?;  of  major 
Pennsylvania  participants  in  the  Convention  and  in  the  State 
Constituent  Assembly,  contemporaneous  documents,  and  ap- 
propriate objects  to  portray  the  competing  principles  involved, 
and  to  bring  the  issues  home  by  showing  how  some  of  them 
underlie  basic  differences  of  political  viewpoints  today. 

In  order  to  reach  one  of  its  most  important  audiences,  and 
certainly  to  have  the  most  far-reaching  impact,  the  Pennsylva- 
nia Historical  and  Museum  Commission  is  preparing  an  exhibit 
to  be  mounted  in  its  Mobile  Museum.  This  exhibit,  whose 
theme  will  blend  key  elements  of  both  the  other  exhibits,  will 
travel  during  the  period  1986-1988  to  all  sixty-seven  Pennsyl- 
vania counties,  so  as  to  be  made  available  to  viewers,  with 
special  emphasis  on  schoolchildren,  in  every  section  of  the 
Commonwealth. 

Aside  from  these  projects,  the  Pennsylvania  Historical  and 
Museum  Commission  will  publish  a  quarterly  calendar  of 
forthcoming  events  in  Pennsylvania  being  conducted  by  public 
and  private  agencies  to  commemorate  the  Constitution's  Bi- 
centennial. The  initial  issue  of  this  calendar  is  expected  in  ear- 
ly 1986.  For  further  information,  contact  John  B.  B.  Trusseil, 
Pennsylvania  Historical  and  Museum  Commission,  William 
Penn  Memorial  Museum  and  Archives  Building,  Box  1026,  Har- 
risburg,  Pa.  17108-1026. 


Bronze  medallion  struck  for  the  Bicentennial  of  the  Constitution  by  Independence  National  Historical  Park.  The  obverse  shows  Independence  Hall  In  the  background  and 
James  Madison  and  Gouvemeur  Morris  In  the  foreground.  The  reverse  of  the  medallion  shows  a  map  ol  the  United  States  In  1787  and  a  detail  ol  the  "sun  chair'1  used  by 
George  Washington  while  presiding  over  the  Constitutional  Convention. 
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Virginia  Commission  Convenes 
in  Charlottesville 


South  Carolina  Creates 
Bicentennial  Commission 


Athirteen-member  state  commission,  established  by  the  Vir- 
ginia legislature,  held  its  first  meeting  at  the  University  of 
Virginia  to  consider  its  program  for  the  Bicentennial  of  the 
Constitution.  Under  the  leadership  of  chairman  A.E.  Dick 
Howard,  appointed  by  Governor  Charles  S.  Robb,  the  commis- 
sion heard  from  a  number  of  national  and  state  organizations 
that  have  already  begun  to  plan  programs.  The  commission 
will  submit  an  annual  report  to  the  Governor  and  the  General 
Assembly  containing  recommendations  for  the  commemora- 
tion and  accounts  of  the  events  taking  place  through  June 
1992.  According  to  Chairman  Howard,  White  Burkett  Miller 
Professor  of  Law  and  Public  Affairs  at  the  University  of  Virgin- 
ia, "a  main  purpose  of  the  commemoration  will  be  to  promote 
greater  understanding  of  constitutional  issues  [as  well  as]  rec- 
ognition of  Virginia's  role  in  the  Constitution's  formation  and 
ratification  and  in  the  adoption  of  the  Bill  of  Rights."  Timothy 
G.  O'Rourke  serves  as  the  staff  director  of  the  Virginia  Bicen- 
tennial Commission.  For  further  information,  contact  the  Insti- 
tute of  Government  at  the  University  of  Virginia,  207  Minor 
Hall,  Charlottesville,  VA  22903;  telephone:  (804)  924-3396. 


The  South  Carolina  legislature  has  created  "The  United 
States  Constitution  Bicentennial  Commission  of  South  Car- 
olina" to  plan  the  state's  observance  of  the  Bicentennia' 
through  June  1990.  The  commission  io  staffed  by  the  state  de- 
partments of  Archives  and  History  and  of  Parks,  Recreation 
and  Tourism.  The  commission  is  chaired  by  the  Hon.  P.  Brad- 
ley Morrah,  Jr.  Dr.  Charles  E.  Lee,  Director  of  the  Department 
of  Archives  and  History,  is  executive  secretary.  For  further  in- 
formation, write  to  the  South  Carolina  Department  of  Archives 
and  History,  P.O.  Box  11669,  Capitol  Station,  S.C.,  29211-1669; 
telephone:  (803)  758-5816. 

Colorado  Commission  Established  by  Joint 
Resolution 

The  Colorado  Senate  and  House  of  Representatives  have  es- 
tablished the  Colorado  Commission  on  the  Bicentennial  of 
the  Constitution  of  the  United  States  by  joint  resolution.  It  is 
composed  of  nine  members  appointed  by  the  governor,  who 
are  to  prepare  a  program  for  the  commemoration.  The  com- 
mission expires  on  January  1,  1988.  For  further  information, 
contact  Kathy  O'Rourke,  Colorado  Bar  Association,  1900  Grant 
Street,  suite  950,  Denver,  Colorado  80203;  telephone:  (303)  860- 
1112. 


The  Rotunda,  at  the  University  of  Virginia,  designed  by  Thomas  Jefferson. 
Virginia  Department  of  Conservation  and  Economic  Development. 


North  Dakota  Supreme  Court  Names 
Bicentennial  Committee 

The  North  Dakota  Supreme  Court  has  named  a  Constitution 
Celebration  Committee  to  plan  the  celebration  in  that  state. 
The  Honorable  Herbert  L.  Meschke,  Justice  of  the  North  Dako- 
ta Supreme  Court,  serves  as  chaL  .nan  of  the  special  commit- 
tee, which  began  its  planning  in  September  1985.  The  commit- 
tee will  formulate  a  program  to  mark  both  the  Bicentennial  of 
the  U.S.  Constitution  and  the  Centennial  of  the  Constitution  of 
the  state  of  North  Dakota  on  August  17,  1989.  For  further  in- 
formation, contact:  William  G.  Bohn,  State  Court  Administra- 
tor, State  of  North  Dakota,  Supreme  Court,  State  Capitol,  Bis- 
marck, N.D.  58505;  telephone:  (701)  224-4216. 

Kentucky  Department  of  Education  Plans 
Two-Year  Program 

The  Kentucky  Department  of  Education  has  initiated  plans 
for  a  two-year  program  of  activities  on  the  Constitution 
based  in  the  schools,  but  including  community  and  civic 
groups.  For  further  information,  contact  George  Logan,  Ken- 
tucky Department  of  Education,  Capitol  Plaza  Tower,  Frank- 
fort, KY  40601. 
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Federal  Bicentennial  Agenda 


Federal  Bicentennial  Commission  Meets 

The  inaugural  meeting  of  the  Commission  on  the  Bicentenni- 
al of  the  United  States  Constitution  took  place  on  July  29 
and  30  in  Washington,  D.C.  under  the  direction  of  its  chair, 
Chief  Justice  Warren  E.  Burger.  At  its  first  meeting,  the  com- 
mission, which  includes  three  U.S.  senators,  two  members  of 
the  House  of  Representatives,  and  three  federal  judges,  in  ad- 
dition to  lawyers,  educators,  clergy  and  business  leaders,  es- 
tablished ad  hoc  committees  dealing  with  personnel,  fund-rais- 
ing, education,  community  groups  and  media.  The  members 
also  asked  for  changes  in  the  statute  establishing  the  commis- 
sion to  allow  it  to  permit  the  use  of  its  logo  for  fund-raising,  to 
expand  the  number  of  staff  to  be  paid  from  appropriated 
funds,  and  to  raise  the  ceiling  on  private  contributions.  The 
commission  also  voted  to  support  the  creation  of  a  national 
holiday  on  September  17,  1987,  the  Bicentennial  of  the  day  the 
Constitutional  Convention  adopted  the  Constitution  in  Phila- 
delphia. A  bill  for  this  purpose  has  already  been  introduced  in 
Congress. 

At  its  second  meeting,  which  was  held  in  Salt  Lake  City, 


Utah,  on  August  22  and  23,  the  commission  chose  an  executive 
director,  Mark  W.  Cannon.  Dr.  Cannon  has  been  administrative 
assistant  to  the  Chief  Justice  since  1972.  His  previous  experi- 
ence includes  administrative  positions  with  the  Institute  of 
Public  Administration  in  New  York  and  with  members  of  Con- 
gress. Dr.  Cannon  holds  a  Ph.D.  from  Harvard  University  in 
Economics  and  Government. 

In  order  to  gather  information  about  programs  already  un- 
derway for  the  Bicentennial,  the  commission  held  a  public 
hearing  in  Washington,  D.C.  on  the  198th  anniversary  of  the 
Constitution's  adoption,  September  17,  1985. 

A  preliminary  list  of  the  commission's  members  appeared  in 
this  Constitution,  Fall  1985,  Since  that  time,  two  new 
members  have  been  named.  On  August  1,  1985,  Speaker  Thom- 
as P.  O'Neill,  Jr.,  designated  Representative  Lindy  Boggs  (D,, 
La.)  to  sit  on  the  commission  in  his  place,  and  on  September  9, 
1985,  President  Reagan  announced  the  appointment  of  William 
Lucas,  the  Executive  of  Wayne  County,  Michigan.  The  commis- 
sion's membership  is  now  complete. 


The  National  Archives  Plans  for  the  Bicentennial  of  the  Constitution 


The  National  Archives  and  Records  Administration  has  an- 
nounced its  plans  for  the  celebration  of  the  Bicentennial  of 
the  signing  of  the  United  States  Constitution.  Since  this  great 
document  is  enshrined  in  the  rotunda  of  the  National  Archives 
Building,  it  is  only  fitting  that  the  Archives  be  one  of  the  major 
focal  points  for  the  Bicentennial  celebrations.  The  Archives' 
plan  is  composed  of  projects  in  five  separate  areas:  special 
events,  exhibits,  films,  conferences,  and  publications.  Together, 
the  more  than  two  dozen  projects  will  provide  a  fitting  consti- 
tutional tribute  in  Washington  and  at  National  Archives  Cen- 
ters across  the  country. 

Among  the  special  events  planned  is  an  87-hour  vigil  begin- 
ning on  September  13  and  ending  on  September  17,  1987.  Such 
a  vigil  will  allow  tens  of  thousands  of  Americans  to  see  all 
four  pages  of  the  Constitution  for  the  first  time.  The  vigil  will 
begin  with  a  major  address  by  a  public  dignitary  and  end  with 
a  naturalization  ceremony  swearing  in  new  citizens  of  the 
United  States.  In  addition,  the  National  Archives  will  sponsor 
simultaneous  public  readings  of  the  Constitution  at  federal 
buildings  across  the  country  on  September  17. 

Exhibits  will  be  a  major  aspect  of  the  Archives'  celebration 
plans.  In  September  1986,  the  Archives  will  open  "Formation 
of  the  Constitution,"  a  documentary  exhibit  in  the  rotunda  of 
the  Archives  building  that  will  concentrate  on  the  origins  of 
the  federal  government.  A  second  exhibit,  one  that  will  ex- 
plore some  of  the  changes  and  interpretations  of  the  Constitu- 
tion since  its  adoption,  will  open  in  the  circular  gallery  of  the 
Archives  in  May  of  1987,  Facsimile  exhibits  will  be  mounted  in 
each  of  the  National  Archives  Centers  during  the  Bicentennial 
year,  and  these  facsimiles  will  be  available  for  sale  to  the  pub- 
lic. 

Films  will  be  another  important  part  of  the  Archives'  cele- 
bration of  the  Bicentennial.  A  specially  commissioned  slide 
show  on  the  Constitution  will  link  the  major  exhibits  in  the 
Archives  Building.  A  "constitutional  film  festival,"  including 
both  documentary  films  and  popular  motion  pictures,  will  be 
featured  in  the  Archives  theater  during  the  summer  of  1987. 
Each  film  will  focus  on  some  aspect  of  the  Constitution  or 
constitutional  issues.  Similar  film  festivals  also  will  be  held  at 


several  of  the  National  Archives  Centers  across  the  country. 

The  Archives  is  also  planning  a  series  of  conferences  on 
constitutional  issues  to  be  held  in  the  National  Archives  Cen- 
ters and  the  presidential  libraries  across  the  country.  Among 
the  topics  will  be  the  influence  of  the  Constitution  on  particu- 
lar regions  of  the  country,  constitutional  holdings  of  che  Ar- 
chives' regional  branches,  women's  rights  and  the  Constitu- 
tion, Harry  S.  Truman  and  the  Constitution,  the  Civil  Rights 
Act  of  1957,  and  Gerald  Ford  and  the  Constitution. 

A  wide  variety  of  books  and  other  printed  items  will  be  pub- 
lished by  the  Archives  during  the  Bicentennial  era.  The  Fall 
1985  issue  of  Prologue:  Journal  of  the  National  Archives  will 
focus  on  the  theme  of  "Celebrating  the  Constitution."  In  an  ef- 
fort to  reach  secondary  school  students,  the  Archives  will  pub- 
lish a  documentary  study  packet  entitled  The  Constitution: 
Evolution  of  a  Government  which  includes  facsimile  docu- 
ments and  a  teacher's  manual.  In  1986,  the  Archives  will  pub- 
lish a  facsimile  edition  of  Hie  Story  of  the  Constitution,  the 
popular  and  still  useful  booklet  of  the  U.S.  Constitution  Sesqui- 
centennial  Commission.  Other  books  in  preparation  are  a  bio- 
graphical dictionary  of  the  founders  of  the  Constitution,  a 
four-volume  documentary  history  of  the  foreign  relations  of 
the  United  States,  1783-1989,  and  a  guide  to  non-congressional 
pre-federal  records  in  the  National  Archives.  Additional  bro- 
chures and  materials  will  be  published  in  1987  to  assist  the 
public  in  celebrating  this  great  anniversary. 

The  Archives'  celebration  of  the  two  hundreth  anniversary 
of  the  Constitution  will  be  the  first  of  many  celebrations  hon- 
oring the  Bicentennial  of  our  federal  government  over  the  next 
several  years.  The  celebrations  will  extend  from  1987  with  the 
Bicentennial  of  the  Constitution  through  1991,  the  Bicentennial 
of  the  ratification  of  the  Bill  of  Rights.  In  addition  to  these  two 
major  anniversaries,  the  Archives  will  honor  the  Bicentennials 
of  the  First  Federal  Congress  and  the  inauguration  of  George 
Washington  as  first  President  both  in  1989,  and  the  Bicentenni- 
als of  the  Supreme  Court  and  the  first  four  executive  branch 
agencies  in  the  years  from  1989  to  1991.  All  of  these  celebra- 
tions are  intended  to  encourage  a  greater  understanding  of  the 
federal  government  by  its  citizens. 
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HKNJAMIN 

August  7,  1786:  The  Congress  of  the  Confedera- 
tion considers  a  motion  offered  by  Charles  Pinck- 
ney  of  South  Carolina  to  amend  the  Articles  of 
Confederation  in  order  to  give  Congress  more  con- 
trol over  foreign  affairs  and  interstate  commerce. 
Because  amendments  to  the  Articles  require  the 
unanimous  consent  of  the  states,  an  unlikely  even- 
tuality, Congress  declines  to  recommend  the 
changes. 

September  11-14,  1786:  ANNAPOLIS  CONVEN- 
TION. New  York,  New  Jersey,  Delaware,  Pennsyl- 
vania and  Virginia  send  a  total  of  twelve  delegates 
to  the  conference  which  had  been  proposed  by  Vir- 
ginia in  January  to  discuss  commercial  matters. 
(New  Hampshire,  Massachusetts,  Rhode  Island  and 
North  Carolina  send  delegates  but  they  fail  to  ar- 
rive in  time.)  The  small  attendance  makes  discus- 
sion of  commercial  matters  fruitless.  On  Septem- 
ber 14,  the  convention  adopts  a  resolution  drafted 
by  Alexander  Hamilton  asking  all  the  states  to 
send  representatives  to  a  new  convention  to  be 
held  in  Philadelphia  in  May  of  1787.  This  meeting 
will  not  be  limited  to  commercial  matters  but  will 
address  all  issues  necessary  "to  render  the  consti- 
tution of  the  Federal  Government  adequate  to  the 
exigencies  of  the  Union." 

February  4,  1787:  THE  END  OF  SHAYS'  REBEL- 
LION. General  Ber\jamin  Lincoln,  leading  a  contin- 
gent of  4,400  soldiers  enlisted  by  the  Massachu- 
setts governor,  routs  the  forces  of  Daniel  Shays.  A 
destitute  farmer,  Shays  had  organized  a  rebellion 
against  the  Massachusetts  government,  which  had 
failed  to  take  action  to  assist  the  state's  depressed 
farm  population.  The  uprisings,  which  had  begun 
in  the  summer  of  1786,  are  completely  crushed  by 
the  end  of  February.  The  Massachusetts  legisla- 
ture, however,  enacts  some  statutes  to  assist  debt- 
ridden  farmers.  The  disorder  fuels  concern  about 
the  need  for  an  effective  central  government. 
February  21,  1787:  The  Congress  of  the  Confed- 
eration cautiously  endorses  the  plan  adopted  at 
the  Annapolis  Convention  for  a  new  meeting  of 
delegates  from  the  states  "for  the  sole  and  express 
purpose  of  revising  the  Articles  of  Confederation 
and  reporting  to  Congress  and  the  several  legisla- 
tures such  alterations  and  provisions  therein." 
May  25,  1787:  OPENING  OF  THE  CONSTITU- 
TIONAL CONVENTION.  On  May  25,  a  quorum  of 
delegates  from  seven  states  arrives  in  Philadelphia 
in  response  to  the  call  from  the  Annapolis  Conven- 
tion, and  the  meeting  convenes.  Ultimately,  repre- 
sentatives from  all  the  states  but  Rhode  Island  at- 
tend. Of  the  55  participants,  over  half  are  lawyers, 


and  29  have  attended  college.  The  distinguished 
public  figures  include  George  Washington,  James 
Madison,  Ber\jamin  Franklin,  George  Mason,  Gou- 
verneur  Morris,  James  Wilson,  Roger  Sherman  and 
Elbridge  Gerry. 

May  29,  1787:  VIRGINIA  PLAN  PROPOSED.  On 
the  fifth  day  of  the  meeting,  Edmund  Randolph,  a 
delegate  from  Virginia,  offers  15  resolutions  mak- 
ing up  the  "Virginia  Plan"  of  Union.  Rather  than 
amending  the  Articles  of  Confederation,  the  pro- 
posal describes  a  completely  new  organization  of 
government,  including  a  bicameral  legislature 
which  represents  the  states  proportionately,  with 
the  lower  house  elected  by  the  people  and  the  up- 
per house  chosen  by  the  lower  body  from  nomi- 
nees proposed  by  the  state  legislatures;  an  execu- 
tive chosen  by  the  legislature;  a  judiciary  branch; 
and  a  council  composed  of  the  executive  and 
members  of  the  judiciary  branch  with  a  veto  over 
legislative  enactments. 

June  15,  1787:  NEW  JERSEY  PLAN  PROPOSED. 
Displeased  by  Randolph's  plan  which  placed  the 
smaller  states  in  a  disadvantaged  position,  William 
Patterson  proposes  instead  only  to  modify  the  Arti- 
cles of  Confederation.  The  New  Jersey  plan  gives 
Congress  power  to  tax  and  to  regulate  foreign  and 
interstate  commerce  and  establishes  a  plural  exec- 
utive (without  veto  power)  and  a  supreme  court. 
June  19,  1787:  After  debating  all  the  proposals, 
the  Convention  decides  not  merely  to  amend  the 
Articles  of  Confederation  but  to  devise  a  new  na- 
tional government.  The  question  of  equal  versus 
proportional  representation  by  states  in  the  legisla- 
ture now  becomes  the  focus  of  the  debate. 
June  21,  1787:  The  Convention  adopts  a  two- 
year  term  for  representatives. 
June  26,  1787:  The  Convention  adopts  a  six-year 
term  for  Senators. 

July  12,  1787:  THE  CONNECTICUT  COMPRO- 
MISER). Based  upon  a  proposal  made  by  Roger 
Sherman  of  Connecticut,  the  Constitutional  Con- 
vention agrees  that  representation  in  the  lower 
house  should  be  proportional  to  a  state's  popula- 
tion (the  total  of  free  residents  ("excluding  Indians 
not  taxed")  and  three-fifths  of  "all  other  persons," 
i.e.,  slaves). 

July  13,  1787:  NORTHWEST  ORDINANCE.  While 
the  Constitutional  Convention  meets  in  Philadel- 
phia, the  Congress  of  the  Confederation  crafts  an- 
other governing  instrument  for  the  territory  north 
of  the  Ohio  River.  The  Northwest  Ordinance,  writ- 
ten largely  by  Nathan  Dane  of  Massachusetts,  pro- 
vides for  interim  governance  of  the  territory  by 
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congressional  appointees  (a  governor,  secretary 
and  three  judges),  the  creation  of  a  bicameral  leg- 
islature when  there  are  5,000  free  males  in  the  ter- 
ritory, and,  ultimately,  the  establishment  of  three 
to  five  states  on  an  equal  footing  with  the  states  al- 
ready in  existence.  Freedom  of  worship,  right  to 
trial  by  jury,  and  public  education  are  guaranteed, 
and  slavery  prohibited. 

July  16,  1787:  THE  CONNECTICUT  COMPRO- 
MISE (II).  The  Convention  agrees  that  each  state 
should  be  represented  equally  in  the  upper  cham- 
ber. 

August  6,  1787:  The  five-man  committee  appoint- 
ed to  draft  a  constitution  based  upon  23  "funda- 
mental resolutions"  drawn  up  by  the  convention 
between  July  19  and  July  26  submits  its  document 
which  contains  23  articles. 

August  6-September  10,  1787:  THE  GREAT  DE- 
BATE, The  Convention  debates  the  draft  constitu- 
tion. 

August  16,  1787:  The  Convention  grants  to  Con- 
gress the  right  to  regulate  foreign  trade  and  inter- 
state commerce. 

August  25,  1787:  The  Convention  agrees  to  pro- 
hibit Congress  from  banning  the  foreign  slave 
trade  for  twenty  years. 

August  29,  1787:  The  Convention  agrees  to  the 
fugitive  slave  clause. 

September  6,  1787:  The  Convention  adopts  a 
four-year  term  for  the  president. 
September  8,  1787:  A  five-man  committee,  com- 
prising William  Samuel  Johnson  (chair),  Alexander 
Hamilton,  James  Madison,  Rufus  King  and  Gouver- 
neur  Morris,  is  appointed  to  prepare  the  final  draft, 
September  12,  1787:  The  committee  submits  the 
draft,  written  primarily  by  Gouverneur  Morris,  to 
the  Convention. 

September  13-15,  1787:  The  Convention  exam- 
ines the  draft  clause  by  clause  and  makes  a  few 
changes. 

September  17,  1787:  All  twelve  state  delegations 
vote  approval  of  the  document.  Thirty-nine  of  the 
forty-two  delegates  present  sign  the  engrossed 
copy,  and  a  letter  of  transmittal  to  Congress  is 
drafted.  The  Convention  formally  adjourns, 
September  20,  1787:  Congress  receives  the  pro- 
posed Constitution. 

September  26-27,  1787:  Some  representatives 
seek  to  have  Congress  censure  the  Convention  for 
failing  to  abide  by  Congress*  instruction  only  to  re- 
vise the  Articles  of  Confederation. 
September  28,  1787:  Congress  resolves  to  submit 
the  Constitution  to  special  state  ratifying  conven- 


tions. Article  VII  of  the  document  stipulates  that  it 
will  become  effective  when  ratified  by  nine  states. 
October  27,  1787:  The  first  Federalist  paper  ap- 
pears in  New  York  City  newspapers,  one  of  85  to 
argue  in  favor  of  the  adoption  of  the  new  frame  of 
government.  Written  by  Alexander  Hamilton, 
James  Madison  and  John  Jay,  the  essays  attempt 
to  counter  the  arguments  of  Antifederalists,  who 
fear  a  strong  centralized  national  government. 
December  7, 1787:  Delaware  ratifies  the  Consti- 
tution, the  first  state  to  do  so,  by  unanimous  vote, 
December  12,  1787:  Pennsylvania  ratifies  the 
Constitution  in  the  face  of  considerable  opposition. 
The  vote  in  convention  is  46  to  23. 
'  December  18,  1787:  New  Jersey  ratifies  unani- 
mously. 

January  2,  1788:  Georgia  ratifies  unanimously. 
January  9,  1788:  Connecticut  ratifies  by  a  vote  of 
128  to  40. 

February  6,  1788:  The  Massachusetts  convention 
ratifies  by  a  close  vote  of  187  to  168,  after  vigorous 
debate.  Many  Antifederalists,  including  Sam  Ad- 
ams, change  sides  after  Federalists  propose  nine 
amendments,  including  one  which  would  reserve 
to  the  states  all  powers  not  "expressly  delegated'* 
to  the  national  government  by  the  Constitution. 
March  24,  1788:  Rhode  Island,  which  had  refused 
to  send  delegates  to  the  Constitutional  Convention, 
declines  to  call  a  state  convention  and  holds  a 
popular  referendum  instead.  Federalists  do  not 
participate,  and  the  voters  reject  the  Constitution, 
2708  to  237. 

April  28,  1788:  Maryland  ratifies  by  a  vote  of  63 
to  11. 

May  23,  1788:  South  Carolina  ratifies  by  a  vote  of 
149  to  73. 

June  21,  1788:  New  Hampshire  becomes  the 
ninth  state  to  ratify,  by  a  vote  of  57  to  47,  The  con- 
vention proposes  twelve  amendments, 
June  25,  1788:  Despite  strong  opposition  led  by 
Patrick  Henry,  Virginia  ratifies  the  Constitution  by 
89  to  79.  James  Madison  leads  the  fight  in  favor 
The  convention  recommends  a  bill  of  rights,  com- 
posed of  twenty  articles,  in  addition  to  twenty  fur- 
ther changes. 

July  2,  1788:  The  President  of  Congress,  Cyrus 
[Griffin  of  Virginia,  announces  that  the  Constitution 
i  has  been  ratified  by  the  requisite  nine  states.  A 

committee  is  appointed  to  prepare  for  the  change 

in  government. 

i  July  26,  1788:  New  York  ratifies  by  vote  of  30  to 
27  after  Alexander  Hamilton  delays  action,  hoping 
!  that  news  of  ratification  from  New  Hampshire  and 
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Virginia  would  influence  Antifederalist  sentiment. 
August  2,  1788:  North  Carolina  declines  to  ratify 
until  the  addition  to  the  Constitution  of  a  bill  of 
rights. 

September  13,  1788:  Congress  selects  New  York 
as  the  site  of  the  new  government  and  chooses 
dates  for  the  appointment  of  and  balloting  by  pres- 
idential electors,  and  for  the  meeting  of  the  first 
Congress  under  the  Constitution. 
September  30,  1788:  Pennsylvania  chooses  its 
two  senators,  Robert  Morris  and  William  Maclay, 
the  first  state  to  do  so.  Elections  of  senators  and 
representatives  continue  through  August  31,  1790, 
when  Rhode  Island  concludes  its  elections, 
October  10,  1788:  The  Congress  of  the  Confeder- 
ation transacts  its  last  official  business, 
January  7,  1789:  Presidential  electors  are  chosen 
by  ten  of  the  states  that  have  ratified  the  Constitu- 
tion (all  but  New  York), 
February  4,  1789:  Presidential  electors  vote; 
George  Washington  is  chosen  as  president,  and 
John  Adams  as  vice-president, 
March  4,  1789:  The  first  Congress  convenes  in 
New  York,  with  eight  senators  and  thirteen  repre- 
sentatives in  attendance,  and  the  remainder  en 
route, 

April  1,  1789:  The  House  of  Representatives,  with 
30  of  its  59  members  present,  elects  Frederick  A. 
Muhlenberg  of  Pennsylvania  to  be  its  speaker, 
April  6,  1789:  The  Senate,  with  9  of  22  senators 
in  attendance,  chooses  John  Langdon  of  New 
Hampshire  as  temporary  presiding  officer. 
April  30,  1789:  George  Washington  is  inaugurated 
as  the  nation's  first  president  under  the  Constitu- 
tion, The  oath  of  office  is  administered  by  Robert 
R,  Livingston,  chancellor  of  the  State  of  New  York, 
on  the  balcony  of  Federal  Hall,  at  the  corner  of 
Wall  and  Broad  Streets  in  New  York  City. 
July  27,  1789:  Congress  establishes  the  Depart- 
ment of  Foreign  Affairs  (later  changed  to  Depart- 
ment of  State), 

August  7,  1789:  Congress  establishes  the  War  De- 
partment, 

September  2,  1789:  Congress  establishes  the 
Treasury  Department. 

September  22,  1789:  Congress  creates  the  office 
of  Postmaster  General, 

September  24,  1789:  Congress  passes  the  Feder- 
al Judiciary  Act,  which  provides  for  a  chief  justice 
and  five  associate  justices  of  the  Supreme  Court 
and  which  establishes  three  circuit  courts  and  thir- 
teen district  courts.  It  also  creates  the  office  of  the 
Attorney  General, 


September  25,  1789:  Congress  submits  to  the 
states  twelve  amendments  to  the  Constitution,  in 
response  to  the  five  state  ratifying  conventions 
that  had  emphasized  the  need  for  immediate 
changes. 

November  20,  1789:  New  Jersey  ratifies  ten  of 
the  twelve  amendments,  the  Bill  of  Rights,  the  first 
state  to  do  so. 

November  21,  1789:  As  a  result  of  congressional 
action  to  amend  the  Constitution,  North  Carolina 
ratifies  the  original  document,  by  a  vote  of  194  to 
77. 

December  19,  1789:  Maryland  ratifies  the  Bill  of 
Rights, 

December  22,  1789:  North  Carolina  ratifies  the 
Bill  of  Rights, 

January  25,  1790:  New  Hampshire  ratifies  the 
Bill  of  Rights, 

January  28,  1790:  Delaware  ratifies  the  Bill  of 
Rights, 

February  24,  1790:  New  York  ratifies  the  Bill  of 
Rights, 

March  10,  1790:  Pennsylvania  ratifies  the  Bill  of 
Rights, 

May  29,  1790:  Rhode  Island  ratifies  the  Constitu- 
tion, by  a  vote  of  34  to  32, 
June  7,  1790:  Rhode  Island  ratifies  the  Bill  of 
Rights, 

July  16,  1790:  George  Washington  signs  legisla- 
tion selecting  the  District  of  Columbia  as  the  per- 
manent national  capital,  to  be  occupied  in  1800, 
Philadelphia  will  house  the  government  in  the  in- 
tervening decade. 

December  6,  1790:  All  three  branches  of  govern- 
ment assemble  in  Philadelphia. 
January  10,  1791:  Vermont  ratifies  the  Constitu- 
tion, 

March  4,  1791:  Vermont  is  admitted  to  the  Union 
as  the  fourteenth  state. 

November  3,  1791:  Vermont  ratifies  the  Bill  of 
Rights, 

December  15,  1791:  Virginia  ratifies  the  Bill  of 
Rights,  making  it  part  of  the  United  States  Consti- 
tution, 


Three  of  the  original  thirteen  states  did  not  ratify 
the  Bill  of  Rights  until  the  150th  anniversary  of 
its  submission  to  the  states.  Massachusetts  rati- 
fied on  March  2,  1939;  Georgia  on  March  18, 
1939;  and  Connecticut  on  April  19y  1939. 
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State  and  Municipal  Bicentennial  Commissions 


The  following  list  is  based  upon  information  solicited  nationally  and  received  by  January  13,  1986. 
Many  states  are  in  the  process  of  establishing  official  commissions  for  the  Bicentennial,  and  we  will  con- 
tinue to  monitor  and  to  report  on  the  commissions  in  future  issues.  We  welcome  hearing  from  our  read- 
ers who  know  of  any  other  such  groups.  Information  about  Bicentennial  programs  is  also  available  from 
state  humanities  councils,  state  historical  societies  and  state  and  local  bar  associations. 

*No  commission,-  eocisting  agency  officially  designated  to  oversee  the  state  commemoration. 

Wo  commission;  official  state  contact 


ALABAMA 


GEORGIA 


'Walter  Cox 

Alabama  Humanities  Foundation 
Box  A-40 

Birmingham-Southern  College 
Birmingham,  AL  35254 
(205)  324-1314 

ARIZONA 

The  Honorable  William  A.  Holohan 

Chief  Justice,  The  Supreme  Court  of  Arizona 

Commission  on  the  Bicentennial  of  the  United 

States  Constitution 
State  Capitol  Building 
Room  201,  SW  Wing 
Phoenix,  AZ  85007 
(602)  255-4534 

CALIFORNIA 

California  Bicentennial  Commise*  >n  on  the  United 

States  Constitution  and  the  Bili  of  Rights 
c/o  Debra  Beck 
Governor's  Office 
State  of  California 
Sacrair^nto,  CA  95814 
(916)  4^-4541 

COLORADO 

J  Jies  C.  Pierce,  President 

Colorado  Commission  on  the  Bicentennial  of  the 

United  States  Constitution 
c/o  Esther  Marie  Capps,  Prog.  Coor. 
6199  South  Pike  Drive 
Larkspur,  CO  80118-9724 
(303)  681-3053 

DEJ  "WARE 

*Clar  Ma  Bushman,  Exec.  Dir. 
Delaware  Heritage  Commission 
Carvel  State  Office  Building 
820  N.  French  Street,  3rd  Floor 
Wilmington,  DE  19801 
(302)  652-6662 


tHonorable  Harold  N.  Hill,  Jr. 
Chief  Justice,  Supreme  Court 
514  Judicial  Building 
Atlanta,  GA  30034 
and 

Mr.  Jule  W.  Felton,  Jr.,  President 
State  Bar  of  Georgia 
3300  First  Atlanta  Tower 
Atlanta,  GA  30383 

ILLINOIS 

Richard  Friedman,  Chair 
Illinois  Bicentennial  Commission 
c/o  Cheryl  I.  Niro,  Exec.  Dir. 
75  E.  Wacker  Drive 
Chicago,  IL  60601 
(312)  726-8775 

KENTUCKY 

*Mrs.  Betty  H.  Seay 

Kentucky  Department  of  Education 

Frankfort,  KY  40601 

LOUISIANA 

Louisiana  Bicentennial  Commission 

c/o  Carl  Stages,  Administrative  Assistant  for 

Boards  and  Commissions 
Governor's  Office 
P.O.  Box  44004 
Baton  Rouge,  LA  70804 

MARYLAND 

Greg  Stiverson,  Director 

Maryland  Office  for  the  Bicentennial  of  the  Consti- 
tution of  the  United  States 
Maryland  State  Archives 
Box  828 

Annapolis,  MD  21404 
(301)  269-3914 
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From  the  Editor: 

The  spring  issue  of  this  Constitution  inaugurates  our  third  year  of 
publication  as  a  quarterly  magazine  devoted  to  offering  resources  for 
the  Bicentennial  of  the  Constitution.  In  1986,  we  will  observe  the  Bi- 
centennial of  an  important  event  leading  up  to  the  Constitutional  Cr  men- 
tion in  1787 — the  Annapolis  Convention,  held  in  September  178C,  w  a 
proposed  that  a  convocation  of  all  the  states  meet  the  following  year  to 
reform  the  national  government.  Planning  has  begun  for  the  commemora- 
tion and  a  brief  report  appears  in  the  "Gazette"  section  of  this  issue;  we 
will,  of  course,  return  to  this  subject  in  the  other  issues  this  year. 

We  are  also  including  a  number  of  features  in  response  to  readers'  re- 
quests. One  is  a  description  by  Michael  Bouman,  the  associate  director  of 
tlie  Vermont  Council  on  the  Humanities  and  Public  Issues,  of  a  successful 
series  of  book  discussion  groups.  Program  planners  all  over  the  country 
will  find  his  step-by-step  account  most  helpful.  In  addition,  the  "For  the 
Classroom"  section  contains  a  survey  of  literature  by  John  Kincaid  to 
help  study  and  teach  the  concept  of  federalism.  And  We  offer  another  sup- 
plement to  our  Network  of  Scholars  to  assist  program  developers  in  lo- 
cating nearby  consultants  for  Bicentennial  programs. 

A  resource  for  which  we  have  received  repeated  inquiries  appears  on 
the  inside  covers — a  directory  of  official  state  commissions,  designated 
state  agencies  and  official  contacts  for  state  Bicentennial  commemora- 
tions. The  recent  appointment  of  these  groups  is  an  indicator  that  the  ap- 
proach of  the  Bicentennial  era  is  indeed  inspiring  a  burst  of  enthusiasm. 
We  look  forward  to  reports  from  our  readers  about  state  agencies  not  in- 
cluded here;  we  will  update  this  ?ist  regularly. 

Our  first  article  in  this  issue,  on  the  commerce  clause,  highlights  the 
"Enduring  Constitutional  Issue"  of  property  rights  and  economic  policy. 
Charles  A.  Lofgren  explores  federal  intervention  in  the  economy  through- 
out the  course  of  American  history.  His  essay  discusses  the  Supreme 
Court's  response  to  congressional  action  in  this  arena,  as  well  as  Con- 
gress' use  of  the  commerce  clause  to  achieve  national  goals  not  economic 
in  character. 

In  the  past  two  issues,  pieces  by  W.  Taylor  Reveley,  HI,  and  Harold  M. 
Hyman  reviewed  the  evolution  of  the  war  power  in  the  eighteenth  and 
nineteenth  centuries;  an  article  by  Michal  R.  Belknap  completes  our  three- 
part  series  on  this  subject.  "Vietnam  and  the  Constitution"  analyzes  the 
development  of  the  war  power  under  presidents  Lyndon  Johnson  and 
Richard  Nixon,  placing  their  execution  of  this  highly  controversial  war  in 
historical  context. 

Many  articles  have  focused  on  aspects  of  the  judiciary  in  the  pages  of 
this  Constitution.  Now;  Kermit  L.  Hall  examines  the  selection  of  federal 
judges,  which,  he  points  out,  forms  an  integral  part  of  the  design  of  the 
judicial  branch  of  the  national  government.  The  insulation  of  federal 
judges  from  public  opinion  differs,  however,  from  the  more  responsive  na- 
ture of  state  judge  selection,  as  Hall  describes. 
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Finally,  Steven  R.  Boyd  surveys  a  set  of  unusual  constitutional  records 
for  our  "Documents"  section— five  alternative  constitutions  proposed  by 
reformers  in  the  nineteenth  and  twentieth  centuries.  By  their  striking  fi- 
delity to  the  original,  these  proposals  illuminate  the  compelling  nature  of 
the  United  States  Constitution. 


Joint  Committee 


Thirteen  Enduring 
Constitutional  Issues 


aiiifiifiia 


©  National  Power — Limits  and 
Potential 

•  Federalism — the  Balance 
between  Nation  and  State 

•  The  Judiciary — Interpreter  of 
the  Constitution  or  Shaper  of 
Public  Policy 

•  Civil  Liberties — the  Balance 
between  Government  and  the 
Individual 

•  Criminal  Penalties — Rights  of 
the  Accused  and  Protection  of 
the  Community 

•  Equality — its  Definition  as  a 
Constitutional  Value 


•  The  Rights  of  Women  Under 
the  Constitution 

•The  Rights  of  Ethnic  and 
Racial  Groups  Under  the 
Constitution 

•Presidential  Power  in  Wartime 
and  in  Foreign  Affairs 

•  The  Separation  of  Powers  and 
the  Capacity  to  Govern 

•  Avenues  of  Representation 


•  Constitutional  Change  and 
Flexibility 


James  MacGregor  Burns,  Co-Chair, 
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Congress 
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History,  Rice  University 
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Political  Science,  University  of 

Virginia 
Samuel  R.  Gammon,  Executive 

Director,  American  Historical 

Association 
Thomas  E,  Mann,  Executive  Director, 
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"To  Regulate  Commerce":  Federal  Power 
under  the  Constitution 


by  CHARLES  A.  LOFGREN 


Today  the  commerce  clause  of 
the  Constitution  stands  dramat- 
ically revealed  as  a  fountain  of 
vast  federal  power.  Under  its  au- 
thority, for  example,  Congress  has 
enacted  civil  rights  legislation  and 
may  now  dictate  the  wages  of  state 
employees.  Yet  the  clause  itself 
merely  grants  Congress  the  right 
"to  regulate  Commerce  with  for- 
eign Nations,  and  among  the  sever- 
al States,  and  with  the  Indian 
Tribes."  As  with  several  key  consti- 
tutional provisions,  however,  the 
clause's  text  provides  only  an  in- 
kling of  its  present  meaning  and 
potential.  To  understand  the  bold 
expansion  of  the  commerce  power, 
let  us  begin  by  briefly  examining  its 
sources. 

Origins 

Commercial  problems  under  the 
Articles  of  Confederation  helped 
fuel  the  drive  for  a  new  constitution 
in  the  1780s.  With  the  end  of  the 
Revolutionary  War,  Great  Britain 
had  limited  trade  between  the  new- 
ly-independent United  States  and 
the  remaining  parts  of  the  Empire, 
closing  altogether  the  previously 
important  West  Indies  market  to 
American  shipping  and  most  Ameri- 
can goods,  and  putting  sometimes 
prohibitive  duties  on  goods  import- 
ed into  the  British  Isles.  Because 
the  Articles  in  effect  guaranteed 
each  state  the  right  to  regulate  its 
own  trade,  Congress  had  no  power 
to  retaliate.  (In  actuality,  however, 
smuggling  operations  helped  soften 
the  impact  of  the  British  restric- 
tions.) 

Another  difficulty  arose  from  im- 
port taxes  that  some  states  placed 
on  goods  from  abroad.  These  pro- 
vided revenues  for  the  states  im- 
posing them,  but  they  irritated  the 
citizens  of  states  lacking  their  own 
harbor  facilities.  (By  one  estimate, 
Connecticut  residents  supported  a 


third  of  New  York's  public  ex- 
penses through  payment  of  New 
York's  import  duties.)  Finally,  inter- 
state tariff  wars  loomed.  In  the 
spring  of  1787,  just  before  the  Con- 
stitutional Convention  met  in  Phila- 
delphia, New  York  imposed  fees  on 
vessels  running  to  and  from  Con- 
necticut and  New  Jersey,  and  in 
response  the  latter  state  slapped  a 
tax  on  a  New  York-owned  light- 
house located  on  New  Jersey  soil. 
The  Confederation  Congress  held 
no  authority  to  intervene  in  either 
area. 

To  cope  with  these  difficulties, 
the  Constitution  written  during  the 
spring  and  summer  of  1787  not  un- 
expectedly included  the  commerce 
clause  among  the  provisions  of  Ar- 
ticle I,  section  8,  defining  the  mzyor 
powers  of  Congress.  But  what  did 
the  clause  mean?  It  evoked  almost 
no  debate,  emerging  when  a  com- 
mittee of  the  Constitutional  Con- 
vention fleshed  out  the  preliminary 
Virginia  Plan.  Drafted  by  James 
Madison  who  was  then  a  strong 
nationalist,  the  Virginia  Plan  pro- 
posed for  Congress  "to  legislate  in 
all  cases  to  which  the  separate 
States  are  incompetent,  or  in  which 
the  harmony  of  the  United  States 
may  be  interrupted  by  the  exercise 
of  individual  [State]  Legislation." 
Some  argue  that  this  origin  shows 
the  framers  intended  the  clause  as  a 
broad  grant.  However,  a  compara- 
ble provision  also  appeared  in  the 
New  Jersey  Plan— the  opposition 
proposal  within  the  Convention — 
which  envisioned  fairly  restricted 
central  authority  within  a  strength- 
ened union.  Indeed,  had  many  peo- 
ple sensed  that  the  clause  threat- 
ened the  internal  authority  of  the 
states,  the  Antifederalists  would 
likely  have  objected;  but  with  only  a 
few  exceptions  they  did  not.  In  the 
final  analysis,  probably  all  we  can 
say  with  certainty  is  that  Americans 
in  1787-1788  concluded  the  clause 


would  at  minimum  prevent  the  sort 
of  interstate  commercial  difficulties 
they  had  so  recently  experienced. 

Early  Interpretation 

What  history  left  murky,  Chief 
Justice  John  Marshall  set  on  the 
road  to  resolution  in  Gibbons  v. 
Ogden  (1824).  The  case  arose  when 
Aaron  Ogden  sought  to  prevent  his 
former  partner,  Thomas  Gibbons, 
from  running  a  steamship  between 
New  York  City  and  Elizabethtown, 
New  Jersey,  in  defiance  of  the  mo- 
nopoly grant  Ogden  held  from  the 
New  York  legislature.  After  the 
New  York  courts  upheld  Ogden's 
claim,  Gibbons  appealed  to  the  fed- 
eral Supreme  Court.  The  right  to 
control  commerce  among  the  states 
belonged  exclusively  with  Con- 
gress, he  claimed;  in  any  event,  he 
was  exempt  from  New  York's  regu- 
lations because  his  boat  operated 
under  a  federal  "coasting  license" 
issued  under  the  Coasting  Act 
which  Congress  passed  in  1793. 

In  his  opinion,  Marshall  came 
close  to  accepting  the  argument  for 
exclusive  congressional  power. 
"The  court,"  he  allowed,  "is  not 
satisfied  it  has  been  refuted."  But 
he  finally  backed  off  and  instead 
relied  on  the  Supremacy  Clause  of 
Article  VI,  which  makes  federal  law 
supreme  over  state  law.  Ogden's 
monopoly  grant,  Marshall  held,  was 
invalid  because  it  conflicted  with 
the  Coasting  Act. 

As  a  result,  Marshall  did  not  di- 
rectly answer  the  question  of  how 
far  states  might  go  in  regulating  or 
interfering  with  commerce  in  the 
absence  of  federal  legislation.  Dur- 
ing most  of  the  nineteenth  century, 
this  issue  remained  a  lively  one 
because  Congress  generally  re- 
frained from  enacting  domestic 
commercial  regulations.  (Before 
the  Civil  War,  a  m^jor  reason  for 
this  reluctance  was  the  South 's  fear 
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"Commerce  among  the  states  cannot  stop  at  the  external  boundary  line 
of  each  state,  but  may  be  introduced  into  the  interior." 

— Chief  Justice  John  Marshall,  1824. 


that  passage  of  any  federal  com- 
mercial legislation  might  open  the 
door  to  regulation  of  its  "peculiar 
institution" — slavery.)  Marshall's 
opinion  in  Gibbons  nevertheless 
bristled  with  language  that  could  be 
used  to  support  extensive  congres- 
sional authority  at  a  later  day. 

To  begin,  Marshall  explained  the 
proper  method  of  interpreting  con- 
stitutional language.  Although  the 
Constitution  contained  an  enumer- 
ation of  powers,  he  argued  that  it 
nowhere  stated  those  powers  had 
to  be  construed  strictly.  He  espe- 
cially attacked  narrow  readings 
that  "would  cripple  the  government 
and  render  it  unequal  to  the  objects 
for  which  it  is  declared  to  be  insti- 
tuted." 

He  next  applied  this  approach  to 
the  commerce  clause,  asserting  that 
by  common  sense  "commerce"  en- 
compassed a  wide  range  of  activi- 
ties. Everyone  admitted,  moreover, 
that  Congress  could  regulate  all 
kinds  of  commercial  intercourse 
with  foreign  nations,  and  therefore 
it  held  the  same  authority  over 
commerce  among  the  states,  for 
within  the  same  sentence  identical 
words  mu62  have  the  same  mean- 
ing. He  showed  similar  acuity  in 
examining  the  phrase  "among  the 
states,"  noting  that  "among"  means 
"intermingled  with."  This  reasoning 
led  him  to  the  conclusion  absolute- 
ly necessary  to  the  sweep  the  com- 
merce clause  has  gained  in  our  own 
day:  "Commerce  among  the  states 
cannot  stop  at  the  external  bound- 
ary line  of  each  state,  but  may  be 
introduced  into  the  interior." 

Of  course,  the  fact  of  enumera- 
tion implied  some  limits,  but  in  real- 
ity Marshall's  concession  in  this  re- 
gard was  itself  a  claim  of  broad 
power.  Congress'  authority  did  not 
extend  "to  those  [concerns]  which 
are  completely  within  a  particular 
state,  which  do  not  affect  other 
states,  and  with  which  it  is  not 


necessary  to  interfere,  for  the  pur- 
pose of  executing  some  of  the  gen- 
eral powers  of  the  government." 
But  what  if,  for  example,  it  became 
"necessary  to  interfere"  with  an  in- 
trastate activity  "for  the  purpose  of 
executing  some  of  the  general  pow- 
ers of  the  government"?  Avoiding  a 
direct  answer,  Marshall  observed: 
"the  power  over  commerce  with 
foreign  nations,  and  among  the  sev- 
er^ states,  it  vested  in  Congress  as 
absolutely  as  it  would  be  in  a  single 
government."  As  restraints,  there 
remained  only  "the  wisdom  and  dis- 
cretion of  Congress,  their  identity 
with  the  people,  and  the  influence 
which  their  constituents  possess  at 
election." 

Congress  Acts 

Not  until  the  emergence  of  large 
interstate  railways  and  industries 
toward  the  end  of  the  nineteenth 
century  did  Congress  significantly 
begin  to  occupy  the  area  Marshall 
had  sketched  in  Gibbons.  The  first 
of  two  pioneering  ventures,  the  In- 
terstate Commerce  Act  of  1887, 
came  after  the  Supreme  Court 
struck  down  an  Illinois  law  setting 
rates  for  the  interstate  operations 
of  interstate  railways  operating 
within  the  state.  Federal  action  now 
appeared  the  only  viable  approach 
to  a  problem  that  had  been  receiv- 
ing increased  state  and  national  at- 
tention. Even  some  railway  leaders 
saw  benefits  in  limited  national  reg- 
ulation, concluding  it  might  ward 
off  harsher  legislation  as  well  as 
soften  the  fierce  competition  that 
threatened  to  drive  some  lines  into 
bankruptcy.  Paradoxically  contrib- 
uting to  the  public  outcry  against 
the  rail  companies,  this  same  com- 
petition had  pushed  the  lines  to 
make  seemingly  unfair  rate  dis- 
criminations between  "long  hauls," 
where  competition  was  typically- 
greatest  and  hence  rates  lowest, 


and  "short  hauls,"  where  particuk1 
companies  held  monopolies  an^ 
hence  could  charge  higher  rates  per 
mile.  (The  situation  resembled  the 
picture  confronting  today's  air  trav- 
eler.) Also,  to  attract  business,  rail- 
roads sometimes  rebated  part  of 
the  charges  paid  by  large  shippers, 
putting  smaller  concerns  at  a  disad- 
vantage and  drawing  still  more  pub- 
lic criticism. 

In  response,  Congress  mandated 
that  rail  charges  be  "reasonable  and 
just,"  outlawed  rebates  and  "undue 
or  reasonable  preferences"  to  any 
person,  company,  or  locality,  and 
created  the  Interstate  Commerce 
Commission  to  administer  the  new 
act.  Indicating  some  appreciation  of 
the  ICC's  importance,  President 
Grover  Cleveland  appointed  as  its 
first  chairman  Thomas  M.  Cooley,  a 
leading  legal  scholar  of  the  period 
and  a  former  member  of  the  Michi- 
gan Supreme  Court.  Soon,  however, 
the  ICC  found  its  powers  narrowed 
through  several  court  cases. 

Yet  the  setbacks  proved  only 
temporary,  for  just  after  the  turn  of 
the  century  Congress  rejuvenated 
the  Commission  by  clarifying  and 
expanding  its  role.  In  America  of 
the  Progressive  Era,  regulation 
found  support  at  both  state  and 
national  levels;  cases  were  prose- 
cuted more  effectively  than  before; 
and  now  the  courts  cooperated  in 
upholding  Commission  orders.  Crit- 
ics later  contended  that  the  ICC 
quickly  became  the  champion  of 
the  carriers  it  was  supposed  to  reg- 
ulate, thereby  tampering  with  nor- 
mal competitive  forces  and  creating 
serious  long-term  problems  in 
American  transportation.  True  or 
not,  the  ICC  became  a  prototype  for 
a  growing  number  of  independent 
regulatory  commissions  in  the 
twentieth  century.  Hanging  on  the 
commerce  clause  as  a  constitution- 
al "peg,"  such  bodies  as  the  Federal 
Trade  Commission,  the  Federal 
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Communications  Commission,  the 
Securities  and  Exchange  Commis- 
sion, and  the  Consumer  Products 
Safety  Commission  compose  an  in- 
tegral part  of  America's  actual 
framework  of  government.  They 
also  touch  the  lives  of  every  Ameri- 
can. 

Congress'  second  pioneering 
measure  struck  off  in  a  different 
direction.  Although  ind  rial  ex- 
pansion and  consolidn'  typified 
in  the  public  mind  b;  udard  Oil 
Company's  growth  in  the  1880s, 
brought  substantial  benefits  in 
product  development  and  distribu- 
tion, it  threatened  to  overwhelm  the 
American  dream  of  individual  en- 
trepreneurship.  In  the  1888  presi- 
dential contest  not  surprisingly, 
Republicans  and  Democrats  both 
endorsed  national  legislation  to 
control  the  "trusts,"  and  bipartisan 
msyorities  soon  passed  the  Sher- 
man Anti-Trust  Act  of  1890.  Where- 
as the  Interstate  Commerce  Act 
aimed  in  part  at  slowing  competi- 
tion, the  1890  law  sought  to  restore 
it  by  outlawing  "every  contract," 
combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce, 
among  the  several  States,  or  with 
foreign  nations." 

But  the  Supreme  Court  soon  held 
that  the  Sherman  Act  did  not  out- 
law all  kinds  of  "bigness."  Quite 
early,  the  Supreme  Court  in  Stan- 
dard Oil  Company  v.  United  States 
(1911)  came  close  to  endorsing 
Teddy  Roosevelt's  notion  that  there 
were  good  trusts  and  bad  trusts. 
The  act  had  to  be  interpreted  in 
light  of  earlier  English  and  Ameri- 
can legal  doctrines  on  restraint  and 
monopoly  of  trade,  wrote  Chief  Jus- 
tice Edward  White.  These  doc- 
trines, and  thus  the  Act,  embodied 
the  common-sense  notion  that  not 
all  the  large  business  combinations 
were  harmful  to  the  public  welfare 
and  hence  forbidden. 
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And  Intermediate  Stations  same  day, 

VIA, 

RUTLAND  &  BURLINGTON 


This  is  the  only  Route  by  which  Passengers  can 
leave  MWWTREA1L  and  arrive  in  SEW  1TORIC 
  THE  SAME  BAY* 

EXPRESS  TRAIN  ' 


|  Leaves  Montreal  at  -   -   -    0:00  A JI 
Do-  Rouse's  Point  at-    -    7:45  " 
Do-  Burlington  at  -    -    -  10:50  « 
Vo   Rutland,  (dine)  -    -    1:00  L*RL 
Do.  Troy  and  Albany  at     4:30  " 

.Arrive  in  New  York  via  Hudson  RiVCr  Rail  Road      -  10:00  " 


SECOND  TRAIN 


^Leaves  Montreal  at  -    -    -    3:00  P.M. 
lArrivcs  at  Burlington  at     -    3:00  « 
I    Do.    at  uutiand  (Lodge)  10:30  « 
I  Leaves  next  morning  at     -    6:00  A.M. 
SArnvcs  at  Troy  and  Albany    9:40  <« 
1    Do.       New  York  at     -    4:00  P.  M. 


This  well  known  and  favored  Route  is  the  only  one  whereby  the  Traveller 
can  place  any  reliance  on  making  connections,  and  arriving  a<  ;>cr  time 
,  card  published  for  llioir  information. 

Por  Tickets  apply  to  JOSEPH  GAUTlHER,  64  Commissioner  Street, 
or  from  S.  HOLT,  at  the  Principal  Hotels,  unj  at  tjlc  QH  Established  Office 
in  the  centre  of  the  city,  10  Place  d'Anncs, 

J.  W.  CARPEjSTEB,  General  Agent, 

It.  &  IS.  cV  Connecting  U.K. 


Mostrk.u..  Atijrmt  5.  1S57. 


Woodcut,  1857.  Library  of  Congress. 
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UNCLE  SIM'S  "W*U>  WEST**  (BAST  AND  ROITIT)  SHoW-TIIB  lSTTttSTATK  n>VHt*toSEK<«  MOVIST,  ON  THE  ANIMALS. 


Harper's  Weekly,  April  8,  1887.  Library  of  Congress. 


Responding  indignantly  to 
White's  "rule  of  reason,"  Justice 
John  Marshall  Harlan  retorted  that 
when  Congress  included  "every 
contract"  in  the  Act's  coverage,  it 
meant  every.  Although  the  Court 
had  ordered  the  breakup  of  Stan- 
dard Oil,  Harlan  parodied  White  as 
telling  the  big  corporations:  "You 
may  noiv  restrain  such  commerce, 
provided  you  are  reasonable  about 
it;  only  take  care  that  the  restraint 
is  not  undue."  But  if  Harlan  had  the 
better  of  the  argument  from  a  liter- 
alist's  point  of  view,  White  better 
captured  the  ambivalent  American 
view  of  business  concentration. 
And  recent  responses  to  the  dis- 
mantling of  the  American  Tele- 
phone and  Telegraph  Company 
again  confirm  the  "love-hate"  rela- 
tionship of  Americans  toward  the 
reach  of  the  commerce  clause  in 
the  form  of  anti-trust  policy. 

The  Sherman  Act  led  also  to  a 
more  fundamental  issue,  one  John 
Marshall  had  opened  in  Gibbons:  As 
conferred  by  the  Constitution,  how 
far  did  Congress  commerce  power 
q    extend?  Put  differently,  what  activi- 
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ties  did  the  commerce  clause  au- 
thorize Congress  to  regulate?  The 
question  arose  when  the  American 
Sugar  Refining  Company,  which  al- 
ready produced  nearly  two-thirds 
of  the  sugar  refined  in  the  United 
States,  bought  the  E.  C.  Knight 
Company  and  three  other  Pennsyl- 
vania-based refineries.  Because  the 
purchase  gave  American  Sugar  con- 
trol of  all  but  two  percent  of  the 
industry's  output,  the  Justice  De- 
partment sought  a  judicial  order 
under  the  Sherman  Act  to  annul  the 
contracts  of  purchase.  In  United 
States  v.  E.  C.  Knight  Company 
(1895),  the  Supreme  Court  denied 
the  government's  request,  uphold- 
ing a  lower  court  ruling. 

Assuming  Congress  had  meant 
the  term  "commerce"  within  the 
Sherman  Act  to  convey  the  same 
meanir  '  that  it  carried  in  the  Con- 
stitute ,  Chief  Justice  Meville  Wes- 
ton Fluvr  asked  if  the  constitution- 
al meaning  of  "commerce" 
embraced  "manufacturing."  By  his 
reading,  it  did  not:  "Commerce  suc- 
coeds  to  manufacture,  and  is  not 
part  of  it" — where  manufacturing 
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left  off,  commerce  began;  the  two 
were  neatly  compartmentalized. 
Furthermovo,  to  equate  them  would 
be  fraught  with  danger,  for  it  would 
take  federal  authority  into  every 
nook  and  cranny  of  American  life 
and  hence  would  destroy  "the  au- 
tonomy of  the  States"  that  was  so 
necessary  to  "our  dual  form  of  gov- 
ernment." By  this  reasoning,  the 
commerce  clause  did  not  allow  reg- 
ulation of  manufacturing,  and  ac- 
cordingly the  Sherman  Act  did  not 
apply  to  the  Knight  purchase. 

Over  the  next  four  decades,  both 
in  applying  the  Sherman  Act  and  in 
testing  other  federal  legislation,  the 
Court  admitted  that  the  commerce 
power  allowed  some  regulation  of 
intrastate  activities.  One  approach 
examined  whether  the  object  of 
regulation,  although  itself  purely  lo- 
cal in  scope,  formed  part  of  a  larger 
"stream  of  commerce."  (Stockyards 
did  and  thus  came  within  federal 
jurisdiction.)  Another  and  more 
problem-laden  test  v/as  whether  the 
local  activity  had  a  direct  or  an 
indirect  effect  on  interstate  com- 
merce. If  direct  (as  in  the  instance 
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If  the  federal  government  could  regulate  a  local  activity  merely  because 
it  had  a  generalized  economic  relationship  to  interstate  commerce — and 
perhaps  only  a  slight  and  even  vague  relationship — then  no  area  of  life 
wonld  necessanly  remain  free  from  federal  supervision. 


of  railway  safety  devices),  regula- 
tion was  permissible;  if  indirect  (as 
with  child  labor),  it  was  not.  But  the 
line  between  direct  and  indirect  ef- 
fects was  obscure,  to  say  the  least. 
Its  fuzziness  gave  considerable 
room  to  the  policy  choices  of  legis- 
lators and  judges  alike. 

By  the  time  of  Franklin  D.  Roose- 
velt's New  Deal,  the  Supreme  Court 
had  available  a  variety  of  prece- 
dents. Some  pointed  toward  a  strict 
interpretation  of  the  commerce 
power;  others  offered  more  lati- 
tude. Because  FDR's  war  with  the 
"nine  old  men"  on  the  Court  is  a 
story  in  itself,  suffice  it  here  to  say 
that  the  justices  initially  took  the 
narrow  view,  one  that  Roosevelt 
gloomily  labeled  "the  horse-and- 
buggy  definition  of  interstate  com- 
merce." 

Reading  the  opinions  in  the  early 
New  Deal  cases  recalls  to  mind 
John  Marshall's  stricture  in  Gib- 
bons against  using  metaphysical 
niceties  to  constrain  federal  power. 
As  developed  by  Justice  George 
Sutherland  in  Carter  v.  Carter  Coal 
Company  (1936),  the  direct-indi- 
rect effects  test  turned  out  not  to 
involve  the  economic  magnitude  of 
a  local  activity's  impact  on  inter- 
state commerce.  Discussing  the  re- 
lation of  labor-management  strife  in 
coal  mines  to  the  nation's  com- 
merce, Sutherland  explained  that 
"the  extent  of  the  effect  bears  no 

logical  relation  to  its  character  

An  increase  in  the  greatness  of  the 
effect  adds  to  its  importance.  It 
does  not  alter  its  [indirect]  charac- 
ter." Yet  economic  magnitude  is 
precisely  the  sort  of  consideration 
one  might  expect  to  enter  crucially 
into  a  "test"  relating  to  commerce. 
For  Sutherland,  however,  the  nec- 
essary requirement  was  practically 
a  direct  physical  impact  on  com- 
merce; an  undeniable  chain  of 
cause-and-effect  involving  only 
broad  market  forces  would  not  do. 
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Easy  though  it  is  to  ridicule  Suth- 
erland's position,  he  conveyed  a 
troubling  message.  His  rejection  of 
mere  economic  connections  as  suf- 
ficient to  establish  federal  authority 
rested  on  a  political  concern.  "The 
Constitution,  in  all  its  provisions," 
he  reaffirmed,  quoting  from  an  ear- 
lier case,  "looks  to  an  indestructible 
Union,  composed  of  indestructible 
States."  He  then  added: 
Every  journey  to  a  forbidden 
end  begins  with  the  first  step; 
and  the  danger  of  such  a  step 
by  the  federal  government  in 
the  direction  of  taking  over  the 
powers  of  the  states  is  that  the 
end  of  the  journey  may  find  the 
states  so  despoiled  of  their 
powers,  or — what  may  amount 
to  the  same  thing — so  relieved 
of  the  responsibilities  which 
possession  of  the  powers  nec- 
essarily ergoins,  as  to  reduce 
them  to  little  more  than  geo- 
graphical subdivisions  of  the 
national  domain. 
Stripped  of  its  judgment  about  the 
undesirability  of  the  outcome  he 
foresaw,  Sutherland's  opinion  of- 
fered a  prediction:  If  the  federal 
government  could  regulate  a  local 
activity  merely  because  it  had  a 
generalized  economic  relationship 
to  interstate  commerce — and  per- 
haps only  a  slight  and  even  vague 
relationship — then  no  area  of  life 
would  necessarily  remain  free  from 
federal  supervision. 

Was  Sutherland's  prediction  ac- 
curate? 

In  the  spring  of  1937  the  Supreme 
Court  reversed  itself,  upholding  the 
National  Labor  Relations  Act  as  a 
valid  exercise  of  the  commerce 
power  even  though  it  regulated  la- 
bor relations  in  production  or  man- 
ufacturing. To  be  sure,  in  the  m^jor 
case,  National  Labor  Relations 
Board  v.  Jones  and  Laughlin  Steel 
Corporation  (1937),  Chief  Justice 
Charles  Evans  Hughes  emphasized 


the  real  and  substantial  interstate 
impact  of  labor  strife  in  a  large,  far- 
flung  steel  company.  But  another 
decision  applied  the  NLRA  against 
a  small  clothing  manufacturer, 
which  employed  about  800  of  the 
150,000  workers  in  the  men's  cloth- 
ing industry.  If  the  company  were 
closed  immediately,  the  dissent  ac- 
curately protested,  uthe  ultimate  ef- 
fect on  commerce  in  clothing  obvi- 
ously would  be  negligible." 

Such  concerns  now  carried  little 
weight,  and  the  future  became  viv- 
idly outlined  in  Wickard  v.  Filburn 
(1942).  Roscoe  C.  Filburn  owned 
and  operated  a  small  farm  near 
Dayton,  Ohio;  in  1941,  he  had  grown 
23  acres  of  winter  wheat,  totaling 
nearly  12  acres  more  than  he  was 
legally  permitted  by  federal  law. 
These  production  quotas,  estab- 
lished under  the  New  Deal's  Agri- 
cultural AcUustment  Act  of  1938, 
sought  to  promote  agricultural 
prosperity  by  limiting  production 
and  thus  raising  prices.  Filburn, 
wishing  to  avoid  a  penalty,  sued  to 
prevent  the  Secretary  of  Agricul- 
ture from  enforcing  the  measure. 
Filburn  admitted  that  he  generally 
sold  some  of  his  crop;  but  he  also 
fed  part  to  his  poultry  and  livestock 
(some  of  which  were  sold),  saved  a 
portion  for  making  flour  for  home 
consumption,  and  kept  some  for 
the  next  planting.  In  any  event, 
counsel  for  the  Secretary  never  al- 
leged that  the  amount  Filburn 
would  directly  market  exceeded  his 
quota. 

No  matter.  The  Supreme  Court 
accepted  the  argument  that  even  if 
farmers  like  Filburn  consumed 
their  wheat  on  the  farm,  they  still 
affected  commerce,  for  their  home 
consumption  depressed  the  agricul- 
tural economy  by  relieving  them  of 
the  need  to  make  purchases  in  the 
market.  Moreover,  although  each 
farmer's  share  was  minuscule,  the 
total  effect  was  great.  With  Wickard 
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With  only  the  power  to  tax  and  spend  as  a  near  competitor,  the  com- 
merce clause  supports  a  list  of  federal  activities  that  ranges  about  as  far 
as  the  imagination. 


v.  Pilburn,  the  line  between  inter- 
state and  intrastate  commerce  all 
but  evaporated. 

The  Commerce  Clause  and 
Civil  Rights 

Intrastate  commerce,  although 
not  specifically  mentioned  in  the 
Constitution,  is  at  least  still  com- 
merce. In  1964,  Congress,  with  the 
subsequent  endorsement  of  the  Su- 
preme Court,  used  the  commerce 
clause  to  support  legislation  on  a 
subject  that  most  of  us  think  of  as 
quite  different — the  protection  of 
civil  rights.  This  use  of  the  clause  is 
even  more  surprising  because  the 
Constitution  offers  other  founda- 
tions for  civil  rights  legislation.  The 
Thirteenth  Amendment,  for  exam- 
ple, both  abolishes  slavery  and  (as 
sometimes  construed)  bans  prac- 
tices that  constitute  "badges  of  ser- 
vitude." The  Fourteenth  Amend- 


ment prohibits  a  state  from  denying 
equal  protection  of  the  laws.  (Ra- 
cial discrimination,  the  argument 
would  assert,  indicates  state  action 
in  the  form  of  failure  to  protect 
minority  rights.) 

As  early  as  1883,  however,  in  his 
classic  dissent  in  the  Civil  Rights 
Cases,  Justice  John  Marshall  Harlan 
protested  that  the  just-invalidated 
Civil  Rights  Act  of  1875  could  be 
justified  as  a  regulation  of  com- 
merce. Eighty-one  years  later,  Con- 
gress accepted  Harlan's  suggestion 
when  it  passed  the  Civil  Rights  Act 
of  1964.  Here  the  commerce  power 
came  to  underpin  legislation  in 
which  the  economic  concern  was  at 
best  secondary,  however  laudable 
the  legislation  was  in  its  own  right. 

Relying  explicitly  on  the  com- 
merce clause,  the  public  accommo- 
dations section  of  the  1964  act  out- 
lawed (among  other  practices) 
racial  segregation  in  restaurants 


that  served  or  offered  to  serve  inter- 
state travelers  or  obtained  a  "sub- 
stantial portion"  of  their  food  from 
interstate  sources.  While  the  sec- 
tion also  banned  discrimination 
"supported  by  State  action"  and 
thus  took  a  bow  toward  the  Four- 
teenth Amendment,  the  Supreme 
Court  nevertheless  upheld  its  pub- 
lic accommodations  provisions  on 
commerce  grounds. 

One  case  arose  when  Ollie 
McClung  and  his  son,  Ollie,  Jr.,  the 
operators  of  "Ollie's  Barbecue"  in 
Birmingham,  Alabama,  attempted 
to  eryoin  Att^-ney  General  Nicho- 
las KatzetV:- om  enforcing  the 
law  agaii<  '  ■  Their  restaurant 
catered  to  L  c<t\ jsiness  and  family 
groups,  it  did  no  advertising,  and 
was  situated  about  a  mile  from  the 
nearest  interstate  highway  and  bus 
and  train  stations,  and  six  to  eight 
miles  from  the  nearest  airport.  To 
the  McClungs'  knowledge,  they 
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served  no  interstate  travelers,  but 
because  they  purchased  most  of 
their  meat  from  a  supplier  who 
obtained  it  from  out-of-state,  they 
clearly  fell  within  the  terms  of  the 
Act.  And  because  they  refused  ser- 
vice to  blacks,  they  were  just  as 
clearly  violating  the  Act. 

In  Katzenbach  v.  McClung 
(1964),  Justice  Tom  Clark  briefly 
reviewed  the  congressional  hear- 
ings preceding  the  Civil  Rights  Act 
and  found  they  solidly  established 
that  segregated  restaurants  not 
only  sold  less  food  from  interstate 
sources  but  hindered  both  inter- 
state travel  and  new  business  op- 
portunities. As  in  Wickard  v.  Fil- 
burn,  he  observed,  the  immediate 
impact  of  the  business  in  question 
was  nationally  insignificant;  but 
combined  with  the  activities  "of 
others  similarly  situated,"  it  was 
"far  from  trivial." 

Are  There  Limits? 

As  for  possible  limits  to  the  com- 
merce power,  Clark  returned  to 
Gibbons  v.  Ogden's  exclusion  of 
activities  "which  are  completely 
within  a  particular  State,  which  do 
not  affect  other  States,  and  with 
which  it  is  not  necessary  to  inter- 
fere, for  the  purpose  of  executing 
some  of  the  general  powers  of  the 
government."  "This  rule,"  Clark  de- 
clared, "is  as  good  today  as  it  was 
when  Chief  Justice  Marshall  laid  it 
down,"  but  he  wisely  avoided  sug- 
gesting any  examples  of  activities 
that  would  fall  within  the  rule.  Nor 
did  he  mention  that  the  Court  had 
last  invalidated  a  congressional 
commerce  regulation  in  1936. 

Eventually,  in  National  League  of 
Cities  v.  Usery  (1976),  the  Court 
did  overturn  an  amendment  to  the 
federal  Fair  Labor  Standards  Act 
that  regulated  the  wages  and  hours 
of  sttte  and  local  employees.  Signif- 
icantly, though,  Justice  William  H. 
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Rehnquist's  opinion  for  the  Court 
did  not  deny  that  these  employees' 
wages  and  hours  of  work  affected 
interstate  commerce.  Rather,  Rehn- 
quist  contended  the  legislation  in- 
terfered with  the  constitutionally 
essential  operations  of  state  gov- 
ernments. But  the  vote  against  the 
FLSA  amendments  was  close — five 
to  four — and  in  the  ensuing  years 
the  Court  declined  to  extend  the 
Usery  ruling.  Finally,  in  Garcia  v. 
San  Antonio  Metropolitan  Transit 
Authority  (1985),  Justice  Harry  A. 
Blackmun  changed  sides  and  the 
Court  explicitly  overruled  its  1976 
decision,  arguing  that  the  political 
process  adequately  protected  states 
from  congressional  regulation  un- 
der the  commerce  clause.  Again, 
however,  the  vote  was  five  to  four, 
and  the  dissenters  promised  that  it 
would  take  only  another  one-vote 
switch  to  reinstate  the  judicially- 
enforced  Usery  limits  on  the  com- 
merce power.  This  area  promises  to 
be  one  of  continuing  controversy. 

With  only  the  power  to  tax  and 
spend  as  a  near  competitor,  the 
commerce  clause  supports  a  list  of 
federal  activities  that  ranges  about 
as  far  as  the  imagination.  From  late 
nineteenth-century  bans  on  trans- 
portation of  lottery  tickets  and  por- 
nography, it  has  come  to  underpin 
federal  attacks  on  prostitution, 
tainted  food  and  dangerous  or  inef- 


fective drugs,  motor  vehicle  thefts, 
kidnapping,  chaos  in  the  radio  spec- 
trum, business  "monopolies,"  labor 
racketeering,  low  wages  and  long 
hours,  agricultural  overproduction, 
racial  discrimination,  gas  guzzling 
and  polluting  automobiles,  danger- 
ous toys,  and  improperly  shaped 
toilet  seats  in  the  work  place — 
among  other  economic  and  social 
ills. 

When  you  next  read  that  the 
FCC,  say,  is  investigating  the  decep- 
tive marketing  of  cordless  tele- 
phones, or  that  the  ICC  is  setting 
rates  on  the  shipment  of  yak  fat, 
think  about  John  Marshall.  Consid- 
er, too,  today's  complex  economy 
and  ask  if  there  remain  any  limits  to 
Congress's  commerce  authority. 

Suggested  additional  reading: 

Paul  R.  Benson,  Jr.,  The  Supreme  Court  and 
the  Commerce  Clause,  1937-1970  (New 
York,  1970). 

Felix  Frankfurter,  Trie  Commerce  Clause 
under  Marshall,  Taney  and  Waite  (Chica- 
go, 1964). 

Alpheus  T.  Mason  and  Gerald  Garvey,  eds., 
American  Constitutional  History:  Essays 
by  Edward,  S.  Corwin  (New  York,  1964), 
ch.  10  ("The  Passing  of  Dual  Federalism"). 
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Professor  of  American  politics  and  his- 
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California;  he  is  completing  a  book  on 
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Vietnam  and  ^iitution:  the  War  Power 
Under  Lyndon  Johnson  and  Richard  Nixon 

by  MICHAL  R  BELKNAP 


uring  the  national  agony 
known  as  the  Vietnam  War, 
Presidents  Lyndon  Johnson 
and  Richard  Nixon  came  under  fire 
almost  as  intense  as  that  directed  at 
American  military  units  in  South- 
east Asia.  Among  the  charges  lev- 
eled against  them  were  allegations 
of  unconstitutional  conduct.  In  fact, 
Johnson  and  Nixon  were  guilty  nei- 
ther of  massively  misemploying 
Iheir  authority  as  commander  in 
chief  nor  of  abusing  presidential 
war  powers.  Although  often  con- 
demned for  failing  to  obtain  a  con- 
gressional declaration  of  war,  they 
had  the  support  of  twentieth  centu- 
ry practice  and  opinion  in  contend- 
ing that  it  was  for  the  president  to 
decide  when  and  against  whom  the 
United  States  should  commit  its 
armed  forces  to  battle.  Further- 
more, neither  Johnson  nor  Nixon 
claimed,  as  had  some  of  their  pre- 
decessors, that  the  war  powers  of 
their  office  gave  them  the  authority 
to  subject  large  aspects  of  Ameri- 
can domestic  life  to  executive  con- 
trol. These  much-villified  presi- 
dents may  deserve  censure  for 
fighting  the  wrong  war  in  the  wrong 
place  at  the  wrong  time,  but  they 
were  not  guilty  of  fighting  that  war 
unconstitutionally. 

Precedent 

It  had  never  been  quite  clear 
what  the  framers  of  the  Constitu- 
tion meant  when  they  provided  in 
Article  I,  section  8,  "The  Congress 
shall  have  Power  ...  to  declare  war 
— "  The  declaration  of  war  was  a 
medieval  custom  associated  with 
chivalry,  which  required  one  bellig- 
erent to  notify  another  formally  be- 
fore commencing  hostilities  against 
it.  By  the  time  of  the  Constitutional 
Convention  in  1787,  this  practice 
had  fallen  into  disuse,  and  of  the 
approximately  140  wars  fought  in 
the  world  between  1700  and  1907 
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(when  the  Hague  Conference 
adopted  a  convention  providing 
that  hostilities  might  not  be  com- 
menced without  a  formal  warning), 
only  a  handful  were  declared.  The 
draft  of  the  Constitution  prepared 
by  the  Committee  on  Detail  gave 
Congress  the  power  to  "make"  war, 
but  the  full  Convention  changed 
that  word  to  "declare."  It  seems 
unlikely  that  the  Convention  in- 
tended thereby  to  restrict  Congress 
only  to  giving  formal  notification  of 
America's  intention  to  fight  or  to 
initiating  the  minority  of  wars  in 
which  a  declaration  was  employed. 
Probably,  it  made  the  change  to 
allow  the  president  to  respond  im- 
mediately if  the  nation  were  at- 
tacked. Unfortunately,  debate  on 
this  issue  was  brief  and  opaque.  By 
employing  a  word  whose  meaning 
was  at  best  ambiguous,  the  Conven- 
tion made  it  possible  for  presidents 
to  argue  later  that  it  was  constitu- 
tional for  them  to  commence,  on 
their  own  initiative,  all  wars  which 
were  not  "declared." 

In  any  event,  by  making  the  presi- 
dent the  "Commander  in  Chief  cf 
the  Army  and  Navy  . . . ,"  the  Con- 
vention conceded  to  the  executive 
the  real  power  to  decide  when  and 
against  whom  the  United  States 
would  fight  whether  or  not  the  war 
is  "declared."  Congress  declared 
war  on  Mexico  in  1846,  but  only 
after  being  informed  by  President 
James  K.  Polk  that  Mexico  already 
had  initiated  hostilities  by  attacking 
American  troops.  In  fact,  Polk,  who 
was  seeking  a  pretext  for  war,  had 
provoked  the  Mexican  attack  by 
ordering  the  Army  into  disputed 
territory  to  which  Mexico's  claim 
was  considerably  stronger  than  that 
of  the  United  States. 

Other  presidents  have  used  their 
authority  as  commander  in  chief  to 
deploy  American  military  forces  in 
ways  which,  although  not  causing  a 
declared  war,  have  resulted  in  fight- 


ing and  even  loss  of  life.  In  1801,  for 
example,  Thomas  Jefferson  started 
a  naval  conflict  with  the  Barbary 
pirates  by  spurning  their  demands 
for  increased  "protection  money" 
and  ordering  the  Navy  and  Marines 
to  North  Africa. 

Presidential  War-Making 

Six  decades  later,  the  Supreme 
Court  gave  backhanded  legal  recog- 
nition to  such  presidentially-initiat- 
ed  "wars."  In  1861,  Abraham  Lin- 
coln launched  the  fighting  between 
the  North  and  South  by  dispatching 
a  relief  expedition  to  Fort  Sumter. 
He  made  the  resulting  conflict  a 
war  under  international  law  by  or- 
dering the  Navy  to  blockade  South- 
ern ports.  In  upholding  the  legality 
of  that  action,  the  Supreme  Court 
employed  language  useful  to  later 
champions  of  presidential  warmak- 
ing.  Whether  a  congressional  decla- 
ration was  necessary  to  make  a 
non-civil  war  legal  as  a  matter  of 
domestic  constitutional  law  was 
not  really  an  issue  in  the  Prize 
Cases  (1863),  which  involved  a  dis- 
pute over  international  law.  In  its 
opinion,  though,  the  Court  pro- 
claimed that  a  president  was  bound 
"to  resist  force  by  force,"  and  to  do 
so  "without  waiting  for  any  special 
legislative  authority."  He  could 
wage  war  without  waiting  "for  Con- 
gress to  baptize  it  with  a  name." 

During  the  twentieth  century, 
presidents  advanced  toward  the 
sort  of  executive  takeover  of  the 
war-initiating  function  that  this  lan- 
guage seemed  to  sanction.  McKin- 
ley  moved  only  a  little  way  in  that 
direction,  and  he  did  so  with  the 
explicit  permission  of  Congress.. On 
April  20,  1898,  the  House  and  Sen- 
ate adopted  a  resolution  recogniz- 
ing the  independence  of  the  Span- 
ish colony  of  Cuba  and  demanding 
that  Spain  relinquish  its  authority 
over  that  island  and  withdraw  its 
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military  and  naval  forces.  At  the 
same  time,  Congress  directed  the 
president  to  use  the  Army  and  Navy 
to  carry  its  resolution  into  effect.  In 
other  words,  Congress  issued  an 
ultimatum,  then  left  it  to  the  presi- 
dent to  decide  what  action  the  Unit- 
ed States  should  take  if  its  demands 
were  not  met.  Spain  responded  to 
the  resolution  by  breaking  diplo- 
matic relations.  On  April  22,  McKin- 
ley  proclaimed  a  naval  blockade  of 
Cuba,  and  that  same  day  an  Ameri- 
can warship  fired  across  the  bow  of 
a  Spanish  steamer.  On  April  24, 
Spain  declared  war  on  the  United 
States,  and  the  following  day  Con- 
gress adopted  a  second  resolution, 
which  announced  that  a  state  of 
war  had  existed  between  the  two 
countries  since  the  twenty-first. 

Like  the  Spanish-American  War, 
World  War  I  had  explicit  congres- 
sional sanction.  In  April  1917, 
Woodrow  Wilson,  an  admirer  of  the 
British  parliamentary  system  who 
believed  a  president  should  govern 
by  leading  Congress,  asked  for  and 
obtained  a  declaration  of  war 
against  Germany.  Had  the  House 
and  Senate  refused  his  request, 
Americans  might  still  have  found 
themselves  fighting  Germans.  Earli- 
er, a  Senate  filibuster  had  prevent- 
ed Wilson  from  obtaining  congres- 
sional authorization  to  put  guns, 
and  Navy  men  to  fire  them,  on 
merchant  vessels.  In  March  he  took 
that  step  on  his  own.  It  was  a  move 
likely  to  result  in  American  ships 
shooting  it  out  with  German  subma- 
rines, whether  or  not  Congress  de- 
clared war. 

During  the  period  1939-1941, 
Franklin  Roosevelt  went  much  fur- 
ther than  Wilson  had,  reducing  con- 
gressional declaration  to  little  more 
than  a  formality.  Congress  voted  for 
war  against  Japan  only  after  the 
Japanese  bombed  Pearl  Harbor  on 
December  7, 1941  and  for  hostilities 
against  Germany  and  Italy  only  af- 


ter those  countries  announced  they 
would  join  their  Axis  ally  in  its  fight 
against  the  United  States.  Long  be- 
fore December  1941,  however,  this 
country  had  ceased  to  be  neutral  in 
the  military  conflicts  already  raging 
in  Asia  and  Europe.  Roosevelt  had 
assisted  China  in  its  fighi  with  Ja- 
pan by  subjecting  the  Japanese  to 
escalating  economic  pressure  and 
had  made  America  into  a  virtual 
arsenal  for  Britain  in  her  war 
against  Nazi  Germany.  On  his  own 
authority,  he  transferred  fifty  de- 
stroyers to  the  British  in  exchange 
for  some  Western  Hemisphere 
bases  and  with  congressional  au- 
thorization lent  and  leased  Ameri- 
can war  materiel  to  Britain.  Besides 
taking  actions  likely  to  provoke  the 
Axis  powers  into  attacking  the 
United  States,  Roosevelt  initiated 
combat  against  Germany.  He  or- 
dered the  Navy  to  convoy  supplies 
bound  for  the  British  Isles  and  to 
fire  on  German  submarines  that 
tried  to  interfere.  Several  months 
before  Pearl  Harbor,  the  United 
States  was  already  engaged  in  a 
shooting  war  with  Germany  in  the 
North  Atlantic.  Of  the  two-year  pe- 
riod which  preceded  December  7, 
1941,  political  scientist  Edward  S. 
Corwin  said  in  Total  War  and  the 
Constitution  (1947),  "The  initiative 
throughout  was  unremittingly  with 
the  President." 

In  June  1950,  a  president  dis- 
pensed entirely  with  the  declara- 
tion of  war,  leading  the  United 
States  into  a  major  military  conflict 
without  even  consulting  Congress. 
When  North  Korea  attacked  South 
Korea,  Harry  Truman  simply  or- 
dered American  air,  naval,  and 
ground  forces  into  combat  against 
the  Communist  aggressors.  Ex- 
plaining to  legislative  leaders  why 
he  had  proceeded  in  this  way,  Tru- 
man declared,  "I  just  had  to  act  as 
Commander  in  Chief,  aud  I  did." 
When  the  tide  of  battle  began  to  run 


strongly  against  the  United  States, 
Representative  Frederic  R.  Cou- 
dert,  Jr.,  introduced  a  resolution 
against  sending  additional  military 
forces  abroad  without  the  prior  ap- 
proval of  Congress.  Conservative 
Republican  Senator  Robert  Taft  en- 
dorsed his  position,  but  a  host  of 
other  prominent  senators  from 
both  parties,  among  them  Paul 
Douglas,  Arthur  Vandenberg, 
Wayne  Morse,  and  J.  William  Ful- 
bright,  defended  Truman's  right  to 
send  American  forces  anywhere  he 
felt  the  security  of  the  United  States 
required. 

By  1950  it  was  obvious  to  percep- 
tive legislators  that,  whatever  the 
members  of  the  Constitutional  Con- 
vention may  have  intended,  the  real 
power  to  determine  whether  or  not 
this  country  went  to  ^var  lay  with 
the  president.  Lawyers  and  scholars 
had  grasped  this  reality  too.  In  1941 
University  of  California  law  profes- 
sor Harry  Willmer  Jones  observed: 
"Champions  of  the  authority  of 
Congress  have  long  been  aware 
that  bold  presidential  exercise  of 
the  power  of  command  over  the 
armed  forces  may  make  somewhat 
unreal  the  constitutional  power  of 
Congress  to  declare  war." 

By  f, >  e**iy  1960s,  this  state  of 
affair.:  «y  -  widely  regarded  as  a 
good  thing.  Victory  in  World  War  II 
had  vindicated  Roosevelt's  pre- 
Pearl  Harbor  initiatives  and  dis- 
credited the  isolationists  who  had 
criticized  him  for  bypassing  Con- 
gress. In  the  wake  of  that  conflict, 
prominent  international  and  consti- 
tutional lawyers  took  the  position 
that  the  congressional  power  to  de- 
clare war  was  really  little  more  than 
the  authority  to  announce  to  the 
rest  of  the  world  that  the  United 
States  was  engaged  in  hostilities. 
The  development  of  atomic  weap- 
ons, and  of  planes  and  rockets  ca- 
pable of  delivering  them  from  one 
continent  to  another,  seemed  to 
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make  essential  vesting  war-making 
power  in  a  single  individual,  who 
could  act  quickly  and  decisively  to 
meet  an  enemy  challenge.  Histori- 
ans, such  as  Arthur  Schlesinger,  Jr., 
and  political  scientists,  such  as 
Richard  Neustadt,  praised  the 
emergence  of  the  "strong"  presi- 
dency. Meanwhile,  international 
law  authority  Pittman  B.  Potter,  un- 
aware of  how  naive  and  even  ridic- 
ulous his  views  would  appear  by 
the  1980s,  observed  in  1954  that 
while  the  president  did  have  a  large 
measure  of  discretion,  it  was  after 
all  "subject  to  the  obligation  to  use 
a  large  measure  of  prudence  . . .  and 
not  to  involve  us  in  another  World 
War  without  more  than  ample  justi- 
fication." 

It  was  in  this  climate  of  opinion 
that  Lyndon  Johnson  went  to  Con- 
gress after  the  Tonkin  Gulf  incident 
in  August  1964  seeking  a  resolution 
expressing  congressional  approval 
and  support  for  "the  determination 
of  the  President,  as  commander  in 
chief  to  take  all  necessary  mea- 
sures to  repel  any  armed  attack 
against  the  forces  of  the  United 
States  and  to  p^vent  further  ag- 
gression," Johnson  did  not  believe 
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the  Constitution  required  him  to 
obtain  authorization  from  Congress 
before  taking  military  action  in 
Vietnam,  but  he  thought  such  a 
resolution  would  be  politically  use- 
ful. It  would  show  the  Communists 
that  America  was  united  behind  its 
commander  in  chief  and  enable  him 
to  avoid  the  sort  of  partisan  criti- 
cism Truman  had  received  for  his 
unilateral  action  in  Korea.  Although 
Dwight  Eisenhower  had  sought 
similar  expressions  of  congressio- 
nal support  during  the  Formosa  and 
Middle  East  crises  of  the  1950's, 
several  prominent  senators  main- 
tained that  the  president  already 
had  sufficient  authority  to  use  force 
in  Vietnam.  The  commander  in 
chief  needed  no  legislative  endorse- 
ment, they  insisted.  Among  the  pro- 
ponents of  this  thesis  was  Senator 
Fulbright,  by  now  chairman  of  the 
Foreign  Relations  Committee  and 
later  one  of  the  sharpest  critics  of 
Johnson's  Southeast  Asian  policies. 

Such  critics  often  faulted  LBJ  for 
failing  to  obtain  a  declaration  of 
war  from  Congress  before  sending 
hundreds  of  thousands  of  troops  to 
South  Vietnam  and  launching  a 
massive  bombing  campaign  against 
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North  Vietnam,  but  this  objection 
was  seldom  heard  until  after  the 
futility  of  the  war  revealed  itself 
late  in  the  Johnson  administration. 
As  Professor  Graham  T.  Allison  has 
pointed  out,  had  the  War  Powers 
Resolution,  passed  by  Congress  in 
1973  to  prevent  "any  more  Viet- 
nams,"  been  in  force  a  decade  earli- 
er, it  would  not  have  kept  America 
from  becoming  militarily  involved 
in  Southeast  Asia;  Johnson's  ac- 
tions were  initially  popular,  and  he 
could  easily  have  obtained  the  con- 
gressional authorization  required 
for  the  troops  he  sent  to  Vietnam  in 
1965  to  remain  there.  Furthermore, 
the  president's  conduct  was  in  line 
with  pre-1964  thinking  and  presi- 
dential practice. 

So  for  the  most  part  were  the 
actions  of  Richard  Nixon,  which 
included  ex>;  ;iding  the  war  by  in- 
vading neutral  Cambodia  in  1970, 1 
In  justifying  the  Cambodian  incur- 
sion as  an  exercise  of  the  powers  of 


1.  Like  thousands  of  college  students  of 
my  generation,  I  participated  in  protests 
against  the  Cambodian  incursion.  I  do  not 
mean  here  to  endorse  it  (or  the  Vietnam  War 
as  a  whole)  as  either  morally  justified  or 
politically  wise. 
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By  1950  it  was  obvious  to  perceptive  legislators. that,  whatever  the  mem- 
bers of  the  Constitutional  Convention  may  have  intended,  the  real  power 
to  determine  wliether  or  not  this  country  went  to  war  lay  with  the  presi- 
dent. 


the  commander  in  chief,  then-as- 
sistant Attorney  General  William 
Rehnquist  took  a  position  actually 
more  restrained  than  Truman's.  As 
Rehnquist  argued,  Nixon's  invasion 
was,  at  least  in  part,  a  tactical  move 
designed  to  protect  American 
forces  already  fighting  in  Vietnam 
from  attacks  launched  by  the  ene- 
my out  of  sanctuaries  across  the 
border  in  Cambodia.  Truman,  on 
the  other  hand,  had  started  a  brand 
new  war  when  he  sent  U.S.  troops 
off  to  engage  the  North  Koreans  in 
1950.  Nixon  did  break  new  and  du- 
bious ground,  but  only  when  he 
continued  to  fight  in  Southeast  Asia 
despite  clear  expressions  of  con- 
gressional opposition  to  the  war, 
such  as  the  1971  repeal  of  the  Ton- 
kin Gulf  Resolution. 

Arthur  Schlesinger,  Jr.  is  hardly 
warranted  in  asserting  in  the  Hie 
Imperial  Presidency  (1973):  "Both 
Johnson  and  Nixon  . . .  indulged  in 
presidential  warmaking  beyond  the 
wildest  dreams  of  their  predeces- 
sors." What  bathers  Schlesinger  is 
the  character  of  the  conflict  which 
one  of  these  presidents  escalated2 
and  the  other  prolonged  and  ex- 
panded. He  finds  their  conduct  dis- 
tinguishable from  that  of  Lincoln, 
Roosevelt,  and  Truman  primarily 
because,  unlike  Nixon  and  Johnson, 
those  men  involved  the  nation  in 
just  wars.  That  distinction  may  be  a 
valid  one,  but  it  is  not  a  constitu- 
tional one. 


2.  President  Truman  sent  the  first  Ameri- 
can military  personnel  to  Vietnam.  The  num- 
ber of  U.S.  advisors  in  that  country,  which 
stood  at  less  than  700  at  the  end  of  the 
Eisenhower  administration,  was  raised  to 
more  than  16,000  by  John  F.  Kennedy.  Be- 
sides increasing  the  number  of  American 
men  in  Vietnam  from  that  level  to  about 
550,000,  Johnson  also  changed  the  U.S.  role 
there  in  two  significant  ways:  he  introduced 
American  ground  combat  units  into  the  fight- 
ing in  the  South  and  he  initiated  the  bombing 
of  the  North. 
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War  Powers  "At  Home" 

Although  Johnson  was  a  domi- 
neering individual  and  Nixon's  ef- 
forts to  enhance  the  prerogatives  of 
the  presidency  sometimes  suggest- 
ed dictatorial  ambitions,  neither 
Vietnam  president  was  as  "imperi- 
al" in  his  use  of  presidential  war 
power  on  the  domestic  front  as 
predecessors  who  have  fared  far 
better  at  the  hands  of  historians 
such  ,  as  Schlesinger.  Lincoln,  for 
example,  used  the  war  power  to 
justify  spending  money  never  ap- 
propriated by  Congress,  locking  up 
disloyal  civilians,  and  even  freeing 
the  slaves.  Indeed,  the  domestic 
presidential  "war  power"  was  large- 
ly his  creation.  Lincoln  manufac- 
tured it  by  linking  the  commander- 
in-chief  clause,  apparently  intended 
by  those  who  wrote  the  Constitu- 
tion only  to  make  the  president  the 
head  of  the  Army  and  Navy,  to  the 
provision  in  Article  II,  section  3 
directing  the  chief  executive  to 
"take  care  that  the  laws  be  faithful- 
ly executed."  Together,  Lincoln  in- 
sisted, these  clauses  gave  him  suffi- 
cient authority  not  only  to  fight  the 
Civil  War  but  also  to  deal  effectively 
with  all  of  the  domestic  problems  it 
created.  In  his  hands,  the  com- 
mander-in-chief clause  became  a 
constitutional  grant  to  the  presi- 
dent of  almost  unlimited  emergen- 
cy powers. 

Lincoln,  was,  of  course,  fighting  a 
unique  internal  war  in  which  the 
very  survival  of  the  nation  was  at 
stake.  The  extraordinary  circum- 
stances which  he  confronted  justi- 
fied the  extraordinary  measures 
which  he  took.  By  the  ;*J  of  the 
nineteenth  century,  though,  com- 
mentators were  pointing  to  his  ac- 
tions as  examples  of  what  any  war- 
time president  could  do.  They 
generalized  Lincoln's  conduct  into 
a  broad  domestic  presidential  war 
power,  available  during  foreign  as 


well  as  civil  wars. 

This  concept  went  largely  untest- 
ed during  the  Spanish-American 
War.  That  conflict,  which  ended  vic- 
toriously only  a  few  months  after  it 
began,  was  too  brief  and  required 
too  little  in  the  way  of  economic 
and  manpower  mobilization  to  pro- 
vide much  occasion  for  assertions 
of  presidential  prerogative  on  the 
home  front. 

World  War  I  was  different  It  was 
a  cataclysmic  world  conflict  in 
which  several  nations  (although 
certainly  not  the  United  States) 
were  battling  for  survival.  Hence,  it 
seemed  to  require  extraordinary 
measures  to  ensure  victory.  Fur- 
thermore, national  war  efforts  in  an 
industrial  age  had  become  .so  heavi- 
ly dependent  on  the  economic  base 
supporting  them  that  a  dozen  work- 
ers had  to  labor  at  home  to  keep  a 
single  soldier  fighting  at  the  front. 
Under  such  circumstances,  the  use 
of  unprecedented  methods  could 
not  be  restricted  to  the  battlefield. 
Wilson  responded  to  the  challenge 
of  World  War  I  with  a  more  sweep- 
ing domestic  exercise  of  presiden- 
tial power  than  anything  seen  since 
Lincoln's  day.  In  a  speech  accepting 
the  1920  Republican  nomination, 
Warren  G.  Harding  complained  that 
due  to  anxieties  inspired  by  the  war 
emergency,  "every  safeguard  was 
swept  away.  In  the  name  of  democ- 
racy we  established  autocracy." 

Harding's  partisan  recollections 
were  not  entirely  fair  to  his  Demo- 
cratic predecessor.  Rather  than  re- 
lying largely  on  the  inherent  powers 
of  the  commander  in  chief,  as  Lin- 
coln had  done,  Wilson  went  to  the 
legislative  branch  and  got  it  to  dele- 
gate sweeping  authority  to  the  chief 
executive.  Congress  gave  him  the 
power  not  only  to  draft  men  into 
the  Army  and  Navy,  but  also  to 
regulate  food  production,  set  fuel 
prices,  license  businesses,  seize 
railroad,  telegraph,  and  telephone 
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lines,  take  over  factories,  censor 
the  mails,  and  even  imprison  critics 
of  the  government  and  opponents 
of  the  war. 

Although  the  scope  of  the  author- 
ity which  Congress  delegated  to 
Wilson  was  breathtaking,  he  some- 
times found  it  inadequate,  or  at 
least  too  slow  in  coming.  Conse- 
quently, the  president  took  a  num- 
ber of  actions  for  which  statutory 
authorization  was  lacking,  justify- 
ing them  as  exercises  of  his  own 
war  powers.  The  most  important  of 


these  was  the  establishment  of  the 
powerful  War  Industries  Board, 
which  extended  a  large  measure  of 
supervision  over  much  of  American 
business. 

During  World  War  II,  Roosevelt 
relied  even  more  than  had  Wilson 
on  the  war  powers  of  the  presiden- 
cy itself.  Congress  was  again  gener- 
ous in  delegating  authority  to  the 
executive,  but  FDR  did  many 
things,  even  during  the  period  Sep- 
tember 1939  to  December  1941,  for 
which  he  lacked  statutory  author- 


ity. These  ranged  from  creating  a 
host  of  new  federal  agencies  to 
lengthening  the  work  week  to  48 
hours.  The  president  insisted  he 
had  the  inherent  power  to  seize 
defense  plants  in  danger  of  being 
idled  by  strikes  and  took  over  sev- 
eral before  Congress  got  around  to 
enacting  legislation  clearly  giving 
him  the  authority  to  do  this.  The 
Justice  Department  argued  more- 
over that  Roosevelt's  war  powers 
provided  a  legal  basis  for  Army 
seizure  of  Montgomery  Ward,  de- 


U.S.  firefightlng  boats  at  burning  battleship,  USS  West  Virginia,  bombed  by  the  Japanese,  December  7,  1941,  Pearl  Harbor.  U.S.  Navy. 
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Public  Law  93-148 
93rd  Congress,  H.  J.  Res.  542 
November  7,  1973 

Joint  Kesolotton 

Concerning  the  wir  powers  of  Conirett  and  the  President. 


Resolved  by  the  Senate  and  Bouse  of  Representatives  of 
States  of  America  in  Congress  assembled, 


the  United 


War  Powers 
Resolution. 


SHORT  TITLE 


Section  1.  This  joint  resolution  may  be  cited  as  the  "War  Powers 
Resolution". 

PURPOSE  AND  POLICY 

Sec  2.  (a)  It  is  the  purpose  of  this  joint  resolution  to  fulfill  the 
intent  of  the  f  ramers  of  the :  Constitution  of  the  United  States  and 
insure  that  the  collective :  j udgment  of  both  the  Congress  and  the 
President  will  apply  to  the  introduction  of  United  States  Armed 
Forces  into  hostilities,  or  into  situations  where  imminent  involvement 
in  hostilities  is  clearly  indicated  by  the  circumstances,  and  to  the  con* 
tinned  use  of  such  forces  in  hostili  ties  or  in  such  situations.  .;' 
>    (b)  Under  article  1,  section  8,  of  the  Constitution,  it  is  specifically  use  preo. 
provided  thst  the  Congress  shall  have  the  power  to  make  all  laws  neces-  tnu  1. 
Bary  and  proper  for  carry  ing  into  execution,  not  only  its  ownpowers 
but  also  all  other  powers  vested  by  the  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  department  or  officer  thereof .  ; 

(c)  The  constitutional  powers  of  the  President  as  Commander-in- 
Chief  to  introduce  United  States  Armed  Forces ;  into  hostilities,  or 
into  situations  where  imminent  involvement  in "  hostilities  is  clearly 
indicated  b\r  the  circumstances,  are  exercised  only  pursuant  to  ( 1 )  a 
declarators  of  war,  (2)  specific  statutory:  authorization, .  or  (3)  a 
national  ^ergency  creataf  by  attack  upon  the  United  States,  its  ter- 
ritories xir  possessions,  or  its  armed  forces. 

'■  V^>"b-':'-'^'V'v'S  ;C0N«JiirATiON;^ 

Sec  8,  The  President  in  every  possible  instance  shall  consult  with 
Congress  before  introducing  Uni tea  States  Armed  Forces  into  hostili- 
ties or  into  situations  where  imminent  involvement  in  hostilities  is 
clearly  indicated  by  the  circumstances,  and  after  every  such  introduc-  . 
tion  shall  consult  regularly,  with the  Cbnmm  untu  United  States 
Armed  Forces  are  no  longer  engaged  in  hoetifiUes  or  have  been  removed 
•  from' such  situations. v  vJvy;;     y^^^^-^v^^  .:. 

;      ; :  ; \\:  •'•  ^^-:':Vm^RTrNO  IV v:\ • . ' .  v  V,';.:: ;'  r\\ ,     ;     ;      . . 

Sec.  4.  (a)  In  the  absence  of  a  declaration  of  war,  in '  any  case  in 
which  United  States  Armed  Forces  are  introduced—  : 

(1)  into  hostilities  or  into  situations  where  imminent  involve-  . 
ment  in  hostilities  is  clearly  indicated  by  the  circumstances:         87  stat 

(2)  into  the  territory,; airspace  or  waters  of;  a  foreign  n  " 
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(2)  mto  the  territory,  airspace  or  waters  of ;a  foreign  nation,  , 
while  equipped  for  combat,  except  for  deployments  which  relate 
solely  to  supply,  replacement,  repair,  or  training  of  such  forces; 

'  or  •'  •  [~:"V ; :  .;         ..;:v;-;^;.v:  ■;,  ■..  '. 

(8)  in  numbers  which  substantially  enlarge  United  States 
Armed  Forces  equipped  for  combat  already  located  in  a  foreign 
nation; 
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The  "War Powers  Resolution,"  P.L  93-148. 


spite  the  tenuous  connection  be- 
tween a  consumer  mail  order  house 
and  the  national  military  effort. 

The  war  powers  Roosevelt 
claimed  were  even  greater  than 
those  he  actually  exercised.  On 
September  7, 1942,  he  declared  that 
if  Congress  did  not  repeal  a  statu- 
tory provision  which  was  under- 
mining the  government's  efforts  to 
combat  inflation,  the  "responsibil- 
ities Qf  the  president  in  war  time  to 
protect  the  nation"  would  justify 
him  in  refusing  to  carry  out  the 
offensive  law.  Corwin  sharply  criti- 
cized this  message,  lambasting  Roo- 
sevelt for  claiming  he  had  the  right 
to  suspend  the  Constitution.  Other 
commentators  reacted  differently, 
insisting  that  the  nation's  involve- 
ment in  a  "total  war"  justified,  even 
required,  such  extreme  examples  of 
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executive  leadership.  Neither  Con- 
gress nor  the  judiciary,  they  be- 
liaved,  should  sit  in  judgment  of  the 
commander  in  chief.  The  Supreme 
Court  probably  agreed,  for  it  tended 
to  treat  many  domestic  actions  of 
the  President — like  excluding  Japa- 
nese-Am eric  ans  fro  m  the  West 
Coast  and  closing  the  civilian 
courts  to  captured  enemy  sabo- 
teurs— as  part  of  his  military  con- 
duct of  the  war,  and  consequently 
as  matters  in  which  judges  should 
not  interfere. 

Like  Roosevelt  before  him,  Tru- 
man relied  on  extra-statutory  au- 
thority to  establish  new  agencies 
and  give  additional  powers  to  old 
ones  during  the  Korean  conflict.  In 
April  1952,  when  a  nationwide 
strike  threatened  to  shut  down  the 
steel  industry  and  restrict  the  flow 


of  war  materiel  to  Korea,  he  or- 
dered the  Secretary  of  Commerce 
to  seize  the  steel  mills.  In  doing  this, 
Truman  relied  upon  what  he  insist- 
ed were  the  inherent  powers  of  the 
president  in  a  "defense  emergency" 
(a  rationale,  however,  with  which 
the  Supreme  Court  did  not  agree). 

Johnson  and  Nixon  managed  the 
home  front  quite  differently.  In  July 
1967,  when  a  railroad  strike  inter- 
fered with  the  movement  of  ammu- 
nition and  military  equipment  to 
ports  of  embarkation  to  Vietnam, 
LBJ  asked  Congress  for  legislation 
to  end  the  work  stoppage  and  re- 
solve the  underlying  labor-manage- 
ment dispute.  When  Nixon  called 
out  military  reservists  to  deliver  the 
mail  during  a  1970  postal  strike,  he 
cited  as  his  authority  for  taking  this 
action  not  the  commander-in-chief 
clause  but  a  statute.  In  imposing  a 
ninety-day  wage-price  freeze  the 
following  year,  he  relied  not  on 
presidential  war  power  but  on 
stand-by  authority  which  Congress 
had  bestowed  upon  the  president  in 
1970.  It  is  true  that  when  trying  to 
justify  some  of  the  more  dubious 
conduct  of  his  administration,  Nix- 
on liked  to  refer  frequently  to  the 
demands  of  "national  security  "  but 
in  managing  the  home  front,  neither 
he  nor  Johnson  relied  on  the  war 
power.  As  a  matter  of  fact,  the 
Vietnam  presidents  seldom  even 
mentioned  it  in  a  domestic  context. 

There  are  probably  three  reasons 
for  their  failure  to  make  greater  use 
of  the  war  power.  One  is  the  Su- 
preme Court's  decision  in  Youngs- 
town  Sheet  and  Tube  Co.  v.  Sawyer 
(1952).  In  that  case,  the  Court  held 
that  Truman  lacked  the  authority  to 
seize  the  steel  mills.  Since  every 
member  of  the  six-man  majority 
wrote  a  separate  opinion,  it  is  diffi- 
cult to  say  precisely  why,  but  clear- 
ly only  the  three  dissenters  accept- 
ed Truman's  contention  that  the 
inherent  powers  of  the  presidency 
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Neither  Johnson  nor  Nixon  had  any  real  need  to  resort  to  special  consti- 
tutional powers,  arguably  available  only  during  a  declared  war.  They 
could  instead  rely  upon  the  vast  and  iU-defined  statutory  emergency 
poiver  which  Congress  had  bestowed  upon  the  executive  in  bits  and 
pieces. 


provided  sufficient  support  for  his 
action.  Two  other  justices  might 
have  agreed  with  them,  had  Con- 
gress not  already  provided  a  reme- 
dy for  such  strikes  in  the  Taft- 
Hartley  Act.  They  and  two 
additional  colleagues  insisted,  how- 
ever, that  a  president  had  no  right 
to  ignore  a  statute.  After  1952  the 
prudent  course  for  a  cautious  chief 
executive  was  to  cite  statutory  au- 
thority for  any  action  likely  to  be 
challenged. 

The  growing  unpopularity  of  the 
war  in  Vietnam  also  gave  Johnson 
and  Nixon  plenty  of  reason  for  cau- 
tion. In  February  1968,  LBJ  chose  to 
deal  with  the  inflation  which  the 
war  had  ignited  by  setting  up  a 
cabinet  committee  to  study  the 
problem.  His  staff  already  had  made 
a  detailed  analysis  of  the  wage  and 
price  controls  imposed  by  Truman 
during  the  Korean  conflict,  and 
many  months  earlier  the  White 
House  Office  of  Emergency  Pre- 
paredness had  drafted  the  execu- 
tive orders  and  legislation  neces- 
sary to  impose  a  variety  of 
constraints  on  an  overheating  econ- 
omy. Like  the  head  of  that  agency, 
Johnson  seems  to  have  feared  how 
the  public  might  react  to  the  idea  of 
ecnomic  controls.  Consequently,  he 
opted  for  another  study  of  inflation 
rather  than  for  meaningful  action  to 
halt  it.  Even  Nixon  had  to  be  prod- 
ded toward  wage  and  price  controls 
by  a  Congress  dominated  by  the 
Democratic  opposition. 

Although  both  the  Youngstoum 
decision  and  fear  of  negative  public 
reaction  help  to  explain  why  Nixon 
and  Johnson  seldom  resorted  to 
presidential  war  power,  there  is  an- 
other more  important  reason  for 
their  failure  to  make  it  their  main 
reliance:  absence  of  any  real  need 
to  do  so.  By  the  1960s,  the  statute 
books  contained  hundreds  of  laws 
Which  delegated  often  quite  broad 
powers  to  the  executive  during  a 
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national  emergency.  To  lawyers 
and  judges  of  the  era  prior  to  1939, 
only  a  military  emergency  would 
have  justified  the  redistribution  of 
power  for  which  these  statutes  pro- 
vided. Roosevelt  erased  almost 
completely  the  "bright  line"  be- 
tween war  and  peace  fundamental 
to  their  constitutional  thought.  By 
the  time  Pearl  Harbor  was  attacked, 
he  already  had  proclaimed  both  a 
limited  state  of  national  emergency 
(in  September  1939)  and  an  unlimit- 
ed one  (in  May  1941).  The  precise 
legal  significance  of  either  procla- 
mation was  never  entirely  clear. 
The  states  of  emergency  which  they 
created  did  not  end  with  the  fight- 
ing in  September  1945.  It  was  years 
before  the  victorious  Allies  man- 
aged to  sign  a  peace  treaty  with 
Japan,  and  they  were  never  able  to 
conclude  one  with  a  divided  Ger- 
many. Rather  than  terminating  deci- 
sively, World  War  II  dissolved  im- 
perceptably  into  the  developing 
Cold  War  between  the  United 
States  and  the  Soviet  Union.  Nei- 
ther psychologically  nor  legally  did 
the  country  ever  completely  return 
to  a  state  of  peace.  Roosevelt's 
proclamations  remained  in  effect 
until  1952.  By  then  Truman  had 
declared  a  new  state  of  emergency. 
That  one  did  not  end  with  the  Kore- 
an conflict  which  had  inspired  it, 
but  remained  in  effect  at  least  until 
1978,3  By  the  time  Johnson  escalat- 
ed the  Vietnam  War  in  1965,  emer- 
gency government  had  become  for 
the  United  States,  as  Senators 
Frank  Church  and  Charles  McC. 


3.  In  the  National  Emergencies  Act  of 
1976,  Congress  provided  for  the  termination, 
two  years  after  the  enactment  of  that  law,  of 
all  powers  possessed  by  the  President  as  a 
result  of  the  existence  of  any  declaration  of 
emergency.  This  law  does  not  purport,  how- 
ever, to  withdraw  or  repeal  such  declara- 
tions themselves.  Consequently,  one  can  ar- 
gue that  the  national  emergency  which 
Truman  declared  in  1950  is  technically  still 
in  existence. 
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Mathias  would  note  a  few  years 
later,  the  norm.  Neither  Johnson 
nor  Nixon  had  any  real  need  to 
resort  to  special  constitutional 
powers,  arguably  available  only 
during  a  declared  war.  They  could 
instead  rely  upon  the  vast  and  ill- 
defined  statutory  emergency  power 
which  Congress  had  bestowed 
upon  the  executive  in  bits  and 
pieces,  which  by  1974  (as  the  staff 
of  a  Senate  committee  headed  by 
Church  and  Mathias  discovered), 
numbered  at  least  470  separate 
laws. 

Unlike  Lincoln,  the  Vietnam  pres- 
idents had  no  need  to  make  the  war 
power  their  main  reliance  on  the 
home  front.  They  did  point  to  their 
constitutional  authority  as  com- 
mander in  chief  to  justify  plunging 
the  country  into  military  engage- 
ment not  previously  authorized  by 
Congress,  but  in  doing  so  Johnson 
and  Nixon  were  merely  following  in 
the  footsteps  of  Lincoln,  Roosevelt, 
and  Truman.  They  were  implement- 
ing concepts  accepted,  and  even 
applauded,  by  most  lawyers,  schol- 
ars, and  politicians  before  the  Viet- 
nam debacle  itself  called  them  into 
question.  Thus,  condemning  John- 
son and  Nixon  for  unconstitutional 
conduct  is  scapegoating — it  person- 
alizes responsibility  for  a  national 
mistake.  Had  Nixon  and  Johnson 
defeated  Hitler  or  freed  four  million 
black  slaves,  few  would  charge 
them  with  abusing  the  war  powers 
of  the  presidency.  They  behaved  no 
more  unconstitutionally  than  their 
predecessors.  They  were  just  less 
successful. 


Michal  R.  Belknap,  a  member  of  the 
history  department  at  the  University  of 
Georgia,  served  during  the  1984-1985 
academic  year  as  Richard  J.  Hughes  Dis- 
tinguished Visiting  Professor  of  Law  at 
Seton  Hall  University.  The  author  of 
Cold  War  Political  Justice  (1977),  he  is 
presently  working  on  a  book  which  will 
examine  the  effects  of  twentieth-century 
warfare  on  the  Constitution. 
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Why  We  Don't  Elect  Federal  Judges 

by  KERMIT  L.  HALL 


n  June  1957,  Alabama  legislators 
asked  Congress  to  support  an 
amendment  to  the  Constitution 
calling  for  the  election  of  federal 
judges  for  a  definite  term  of  office. 
A  simple  premise  informed  this  ac- 
tion: the  way  in  which  federal 
judges  gained  and  held  office  affect- 
ed their  courtroom  behavior.  No 
longer  would  judges  be  appointed 
by  the  President,  with  the  consent 
of  the  Senate,  to  serve  indefinitely, 
insulated  from  public  opinion.  The 
legislators  simultaneously  appealed 
to  other  states  to  join  in  what  one 
member  termed  a  "crusade  to  re- 
form the  federal  courts"  by  "putting 
them  back  in  touch  with  the  peo- 
ple." 

The  Alabama  legislators'  ■? 
mands  represented  the  disdaL  ft 
the  federal  courts  shared  by  a  vocal 
minority  in  the  1950s.  Highway  bill- 
boards urged  Congress  to  "Impeach 
Chief  Justice  Earl  Warren,"  while 
Rosalie  M.  Gordon's  provocatively 
titled  diatribe,  Nine  Men  Against 
America^  sought  to  weaken  public 
confidence  in  the  Court.  Much  of 
the  attack  on  the  federal  judiciary 
stemmed  from  the  Supreme  Court's 
decision  in  Brown  v.  Board  of  Edu- 
cation (1954).  White  segregation- 
ists in  the  South — and  the  North  as 
well — feared  an  end  to  the  states' 
historic  role  of  regulating  social  re- 
lations among  the  races.  The  Ala- 
bama legislators  assumed  that  the 
best  way  to  change  the  law  was  to 
change  federal  judges. 

Their  pleas  fell  on  deaf  ears.  Yet 
Alabama's  wish  to  subject  federal 
judges  to  the  pressure  of  local  cus- 
tom was  hardly  unique.  Disaffected 
politicans  have  historically  tinkered 
with  the  constitutional  machinery 
of  selection  and  tenure  of  judges 
and  their  proposals  have  invariably 
sought  to  make  judges  less  inde- 
pendent of,  and  more  accountable 
to,  popular  opinion. 

The  contradictory  notions  of  ac- 


countability and  independence 
compose  the  heart  of  the  debate 
over  the  selection  and  tenure  of 
federal  judges,  both  for  the  Su- 
preme Court  and  the  lower  courts. 
The  former  suggests  that  judges 
should  be  publicly  responsible  for 
their  decisions  and  that  they  should 
also  be  answerable  for  their  profes- 
sional conduct  to  the  lawyers  who 
practice  before  them.  Indepen- 
dence, on  the  other  hand,  holds  that 
judges  ought  to  remain  impartial, 
above  the  political  and  popular 
fray,  willing  on  occasion  to  do  the 
unpopular  thing. 

The  Constitution  favors  judicial 
independence  over  popular  ac- 
countability. Article  II,  section  2, 
provides  that  the  president  can 
"with  the  advice  and  consent  of  the 
Senate"  appoint  "judges  of  the  Su- 
preme Court,  and  all  other  officers 
of  the  United  States,"  Although 
there  are  a  host  of  informal  means 
(for  example,  public  opinion,  indi- 
rect pressure  from  the  other 
branches  of  government,  and  evalu- 
ation of  bar  associations)  through 
which  federal  judges  are  held  ac- 
countable, Article  II  provides  the 
only  formal  means  by  which  politi- 
cal forces  can  directly  shape  the 
federal  bench. 

Once  on  the  bench,  federal 
judges  have  significant  indepen- 
dence, for  better  or  worse.  Article 
III,  section  1,  specifies  that  "judges, 
both  of  the  Supreme  and  inferior 
courts,  shall  hold  their  offices  dur- 
ing good  behavior."  In  a  very  few 
instances,  federal  judges  may  have 
abused  this  privilege.  District  Judge 
Willis  W.  Ritter,  of  Utah,  in  1977 
became  the  center  of  a  storm  of 
controversy  because  of  his  alleged 
prejudice  against  suits  brought  by 
the  United  States  and  his  high- 
handed courtroom  conduct.  He  fre- 
quently bullied  attorneys,  threaten- 
ing them  with  "one  of  those  15  cent 
meals  the  sheriff  serves  up.'1  Amidst 


efforts  by  Utah  and  federal  officials 
to  remove  him,  Judge  Ritter  pre- 
dicted he  would  try  cases  until 
"they  take  me  off  the  bench  feet 
first."  He  died,  several  months  later, 
still  in  office. 

Only  the  impeachment  clause  of 
Article  II  holds  judges  accountable 
for  their  actions  while  on  the 
bench.  It  provides  that  the  House 
may  bring  charges  and  the  Senate 
may  try  judges  for  "treason,  brib- 
ery, or  other  high  crimes  and  misde- 
meanors." But  the  unwieldy  quality 
of  the  impeachment  process  has 
reinforced  the  importance  of  the 
constitutional  provisions  governing 
judicial  selection  and  tenure. 

Accountability  and  independence 
are  closely  connected  to  the  exer- 
cise of  federal  judicial  power.  No 
other  nation  on  earth  has  relied  so 
extensively  on  judges  to  implement 
its  written  constitution,  and  since 
1789  the  courts  have  steadily  broad- 
ened their  sphere  of  action.  For 
example,  the  uproar  since  World 
War  II  over  the  federal  judiciary 
reflected  the  courts'  role  in  deseg- 
regating public  facilities,  ending 
prayer  in  public  schools,  sustaining 
the  right  to  abortions,  and  uphold- 
ing the  rights  of  the  accused. 

Given  the  political  sensitivity  of 
the  judges'  constitutional  pro- 
nouncements on  these  subjects, 
why  not  elect  them  for  limited 
terms?  In  the  past  two  hundred 
years,  most  states  have  embraced 
some  form  of  popular  election  and 
almost  all  of  them  restrict  their 
judges'  terms.  Why,  at  the  same 
time,  have  federal  constitutional 
provisions  remained  unchanged? 

The  answers  have  to  do  with  the 
purposefully  antim^joritarian  cast 
of  the  Constitution  and  the  respon- 
sibility of  the  national  courts  to 
protect  individual  rights  within  the 
federal  system.  Moreover,  as  the 
scope  of  judicial  power  has  expand- 
ed, practical  experience  has  added 
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meaning  to  the  brief  provisions  gov- 
erning tenure  and  selection.  Adap- 
tation and  continuity  within  the 
Constitution  have  gone  hand  in 
hand. 

Judicial  Power,  Accountability, 
and  Independence  in  the  Phila- 
delphia Convention 

The  Philadelphia  Convention  that 
framed  the  Constitution  in  1787  de- 
voted considerable  energy  to  the 
issues  of  judicial  independence  and 
accountability.  The  framers  were 
not  "democrats"  devoted  to  a  sim- 
ple notion  of  "majority  rule."  They 
were,  instead,  republicans  commit- 
ted to  separation  of  governmental 
powers  and  checks  and  balances 
between  branches  of  government. 
Popular  will  provided  the  sovereign 
basis  for  the  new  Constitution,  but 
the  delegates  intended  to  prevent 
majority  tyranny.  They  assigned  to 
the  judiciary  the  task  of  sustaining 
the  immutable  principles  in  the 
Constitution — the  notions  of  funda- 
mental law — against  encroachment 
by  the  elected  branches.  Federal 


judges  were  to  check  and  balance 
the  other  branches  at  the  same  time 
that  the  representatives  of  the  peo- 
ple insured  that  the  courts  were 
limited  to  implementing  the  Consti- 
tution as  law.  Attitudes  toward  judi- 
cial accountability  flowed  from  as- 
sumptions about  the  nature  of 
judicial  power. 

The  framers  subscribed  to  an  es- 
sentially defensive  view  of  judicial 
power.  The  Constitution,  while  fun- 
damental law,  combined  elements 
of  a  strictly  legal  nature,  such  as 
trial  by  jury,  with  matters  of  politi- 
cal significance,  such  as  the  opera- 
tions of  the  legislative  branch.  The 
framers  believed  that  the  political 
branches  had  responsibility  for  po- 
liticial-constitutional  controversies 
and  the  judicial  branch  for  legal- 
juridical  questions,  of  overseeing 
the  rule  of  law.  Alexander  Hamilton 
astutely  explained  as  much  in  Fed- 
eralist 78.  "Courts  must  declare  the 
sense  of  the  law,"  Hamilton  ob- 
served, "and  if  they  should  be  dis- 
posed to  exercise  WILL  instead  of 
JUDGMENT,  the  consequences 
would  equally  be  the  substitution  of 
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their  pleasure  to  that  of  the  legisla- 
tive body."  The  judiciary,  Hamilton 
concluded,  because  it  had  "neither 
FORCE  nor  WILL,"  would  always 
be  "the  least  dangerous  to  the  polit- 
ical rights  of  the  Constitution." 
Judges  did  not  make  nor  execute 
public  policy,  but  resolved  legal 
questions  and  protected  rights;  to 
do  so,  they  had  always  to  act  as 
courts — fair,  impartial,  and  commit- 
ted to  the  rule  of  law. 

The  delegates,  therefore,  ap- 
proached accountability  and  inde- 
pendence from  the  perspective  of  a 
restricted  judicial  power.  Since  the 
federal  courts  were  to  address  only 
legal  issues,  they  did  not  need  di- 
rect public  accountability,  but,  for 
the  same  reasons,  they  did  require 
freedom  from  overt  political  influ- 
ence. Thus,  the  framers  considered 
only  two  methods  of  judicial  selec- 
tion: appointment  by  the  executive 
or  appointment  by  Congress. 

Federalists  a  nd  Antifederalists 
clashed  over  the  specific  terms  of 
the  selection  process.  Federalists, 
who  wanted  an  effective  central 
government  headed  by  a  strong  ex- 
ecutive, sought  to  vest  the  appoint- 
ment power  solely  in  the  president. 
James  Wilson,  of  Pennsylvania,  be- 
lieved that  only  executive  appoint- 
ment could  insure  a  truly  indepen- 
dent judiciary,  one  capable  of 
meting  out  national  justice  unfet- 
tered by  parochial  congressional  in- 
terests. Wilson  cautioned  that  alow- 
ing  senators  and  congressmen  to 
select  judges  would  invite  "intrigue, 
partiality,  and  concealment." 

Antifederalists,  who  favored 
more  power  in  state  government, 
argued  differently.  Led  by  John  Rut- 
ledge,  of  South  Carolina,  they  con- 
ceived of  accountability  as  sensitiv- 
ity to  local  interests,  not  direct 
democracy.  Rutledge  argued,  as 
well,  that  members  of  Congress, 
with  close  ties  to  state  constituents, 
could  better  identify  the  most  able 
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candidates.  If  the  President  alone 
made  the  appointment,  Rutledge 
warned,  "the  people  . . .  [will]  think 
we  are  leaning  too  much  towards 
Monarchy." 

The  two  sides  divided  over 
whether  or  not  the  federal  govern- 
ment should  shape  local  interests 
through  a  national  rule  of  law.  The 
Federalists  worried  that  the  Ameri- 
can conception  of  the  law  had  be- 
come too  diffuse,  insufficiently 
obeyed,  and  often  misunderstood. 
James  Madison,  of  Virginia,  insisted 
that  a  presidentially-directed  meth- 
od of  selection  would  preserve  a 
"consistency,  conscienciousness, 
perspicuity  and  technical  propriety 
in  the  law,  qualities  peculiarly  nec- 
essary and  yet  shamefully  wanting 
in  our  republican  codes."  By  allow- 
ing the  president  to  select  judges, 
the  federal  bench  would  fulfill  its 
nationalistic  tasks  with  profession- 
al impartiality,  even  courage. 

Madison  initially  proposed  that 
the  president  nominate  judges  and, 
if  the  Senate  did  not  object  in  a 
specified  period  of  time  by  a  two- 
thirds  vote,  the  nomination  would 
become  an  appointment.  This 
scheme  encountered  stiff  opposi- 
tion. Antifederalists  charged  that  it 
rendered  the  judiciary  insufficiently 
accountable  to  the  states.  The  con- 
vention resoundingly  rejected  Mad- 
ison's plan,  and  it  then  immediately 
affirmed  a  competing  resolution  to 
allow  the  Senate  alone  to  make 
judicial  appointments. 
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The  Antifederalists'  plan  might 
well  have  prevailed  had  not  other 
changes  occurred  in  the  Constitu- 
tion. The  delegates  last  considered 
judicial  selection  in  late  August, 
near  the  end  of  the  convention.  By 
then  they  had  designated  the  Sen- 
ate a  court  to  try  impeachments 
brought  against  executive  and  judi- 
cial officers.  Governeur  Morris,  of 
Pennsylvania,  seized  upon  this  al- 
teration to  argue  successfully  that  it 
would  be  unseemly  for  the  upper 
house  to  fill  judicial  vacancies  cre- 
ated by  its  guilty  verdicts,  especial- 
ly if  it  elevated  one  of  its  own 
members  to  the  bench. 

Madison  offered  a  compromise 
that  blended  concerns  about  ac- 
countability and  independence  with 
the  accepted  notion  that  the  judi- 
ciary had  limited  powers.  The  Presi- 
dent would  appoint  the  judges  with 
the  advice  and  consent  of  the  Sen- 
ate. As  Elbridge  Gerry,  of  Massa- 
chusetts, explained  in  endorsing 
Madison's  compromise:  "The  ap- 
pointment of  the  judges  like  every 
other  part  of  the  Constitution 
should  be  so  molded  as  to  give 
satisfaction  to  the  people  and  the 
States."  Given  the  limited — but  im- 
portant— role  assigned  the  judicia- 
ry, the  selection  process  quite  prop- 
erly emphasized  independence 
rather  than  accountability. 

Only  during  the  ratification  strug- 
gle did  the  delegates'  grant  to 
judges  of  tenure  during  good  behav- 
ior arouse  concern.  Antifederalists 
claimed  that  good  behavior  tenure 
would  encourage  an  undesireable 
expansion  of  federal  judicial  power. 
Hamilton,  in  Federalist  78,  parried 
these  complaints  by  reiterating  that 
such  an  arrangement  secured  the 
bench  in  its  legal  functions  from 
political  meddling  without  granting 
judges  any  power  to  interfere  in  the 
political-constitutional  duties  of  the 
other  branches. 
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The  Quest  for  Accountability 

Hamilton's  arguments  proved 
better  in  theory  than  in  practice. 
During  the  1790s,  the  federal  judi- 
ciary immediately  became  em- 
broiled in  political  controversy, 
some  of  it  by  its  own  hand  and 
much  of  it  as  a  consequence  of  the 
emerging  struggle  between  Federal- 
ists and  Jefifersonian  Republicans. 
Moreover,  during  the  nineteenth 
century  federal  judges  found  them- 
selves increasingly  called  upon  to 
resolve  controversies,  such  as  the 
extension  of  slavery  into  new  terri- 
tories, that  the  political  branches  of 
government  either  would  not  or 
could  not  settle.  The  expansion  of 
the  judges'  policy-making  role 
stirred  demands  for  a  popularly  ac- 
countable, elected  federal  bench. 
Antislavery  political  leaders  in  the 
1840s  and  1850s,  for  example, 
charged  that  the  Constitution's  pro- 
visions governing  selection  and  ten- 
ure insulated  the  judiciary  from 
public  demands  to  abolish  the  "pe- 
culiar institution."  After  the  Civil 
War,  Republican  Representative 
Amasa  Cobb,  of  Wisconsin,  engi- 
neered the  first  constitutional 
amendment  to  require  election  of 
federal  judges.  With  the  Union  mili- 
tary in  control  of  the  South  and 
Republican  fortunes  flowing 
strongly  in  the  North,  Cobb  in  1867 
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offered  popular  election  a  means  of 
sweeping  away  Democratic  judges 
appointed  before  the  War.  His 
amendment  was  never  seriously 
considered. 

Since  then  ten  other  amendments 
have  been  proposed  and  numerous 
non-binding  resolutions  and  legisla- 
tive bills,  of  dubious  constitutional- 
ity, have  been  offered.  Congress  has 
also  entertained  thirteen  separate 
resolutions  to  amend  the  Constitu- 
tion to  elect  justices  of  the  Supreme 
Court.  All  have  been  discarded. 

Although  different  in  format, 
these  proposals  have  had  much  in 
common.  Most  of  them  have  pro- 
vided that  the  qualified  voters  of  a 
state  may  elect  judges  of  the  dis- 
trict courts,  whose  boundaries  are 
the  same  as  the  states  they  serve, 
and  that  voters  in  the  multi-state 
circuits  may  select  court  of  appeals 
judges.  Proposals  dealing  with  the 
Supreme  Court  have  given  the  elec- 
tion of  associate  justices  to  the 
voters  in  the  circuits  to  which  the 
justices  have  been  assigned.  Some 
plans  have  called  for  a  national 
election  for  chief  justice;  but  at 


least  two  proposed  amendments 
have  required  that  the  associate  jus- 
tices elect  the  chief  justices.  Only 
one  of  the  constitutional  amend- 
ments seeking  popular  election  of 
the  federal  judges  has  ever  received 
even  full  committee  action,  and  that 
was  negative. 

The  quest  for  judicial  account- 
ability increased  as  the  notion  that 
the  courts  should  address  only  le- 
galistic disputes  withered.  From  the 
Civil  War  to  the  late  1930s  the  fed- 
eral judiciary,  responding  to  the 
broadened  jurisdiction  granted  it  by 
Congress,  developed  the  view  that 
the  courts  alone  had  final  authority 
to  settle  constitutional  disputes. 
The  extended  scope  of  judicial 
power  relied  heavily  on  new  stan- 
dards of  constitutional  interpreta- 
tion rooted  in  values  and  sources  of 
authority  outside  the  Constitution 
itself.  The  judicial  role,  so  it 
seemed,  became  more  and  more 
like  that  of  a  legislator. 

Senator  Coe  I.  Crawford  (R.,  S.D.) 
in  1912  orchestrated  the  first  seri- 
ous effort  to  respond  to  these 
changes.  He  offered  a  constitutional 
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amendment  to  restrict  lower  court 
judges  to  ten-year,  renewable 
terms.  Crawford  argued  that  federal 
judges  had  increasingly  penetrated 
areas  previously  the  sole  province 
of  the  elected  branches  and  that 
they  had  treated  laborers  and  farm- 
ers unfairly.  "Federal  judges," 
Crawford  pleaded,  "are  too  indiffer- 
ent to  the  rights  of  the  people  r.nd 
not  sufficiently  responsive  to  pre- 
sent-day needs  and  present-day 
conditions  when  passing  upon  is- 
sues between  the  people  and  the 
public  interests."  Crawford  balked 
at  electing  judges,  but  he  thought 
that  once  every  decade  they  should 
stand  presidential  and  senatorial  re- 
view. 

A  dozen  years  later  similar  issues 
emerged  in  the  Progressive  presi- 
dential campaign  of  Robert  LaFol- 
lette,  of  Wisconsin.  LaFollette  be- 
lieved the  federal  courts  had 
become  the  handmaidens  of  big 
business,  and  he  urged  a  constitu- 
tional amendment  not  only  to  elect 
federal  judges  to  limited  terms  in 
office  but  to  allow  for  their  popular 
recall.  Congress,  however,  sum- 
marily rejected  this  and  all  other 
proposals. 

The  Adaptation  of  the  Selection 
Process 

The  provisions  forged  in  1787 
have  persisted  for  a  variety  of  rea- 
sons, not  the  least  of  which  has 
been  their  inherent  adaptability. 
The  framers  fostered  this  quality  by 
leaving  much  to  implication  and 
informal  understanding.  Each  gen- 
eration, as  a  result,  has  contributed 
something  to  the  selection  process 
as  we  know  it  today,  and,  in  so 
doing,  they  have  created  institution- 
al prerogatives  sufficiently  strong 
that  the  possibility  of  achieving 
broad  popular  accountability  is  un- 
likely— and  probably  unnecessary. 

The  words  "advice"  and  "con- 
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sent,"  for  example,  assumed  a 
meaning  far  different  from  that 
prophesied  by  Hamilton,  Much  as 
the  Antifederalists  had  wanted,  sen- 
ators, with  their  local  attachments, 
steadily  gained  the  initiative  in  the 
selection  of  lower  court  judges.  Ag- 
gressive political  parties  (some- 
thing the  framers  sought  to  frus- 
trate) aided  this  development.  By 
the  post-Civil  War  era,  the  practice 
of  senatorial  courtesy  had  become 
firmly  established,  allowing  sena- 
tors from  a  state  where  a  judicial 
vacancy  existed,  and  who  were 
(usually)  of  the  president's  party,  to 
have  a  veto  power  over  any  ap- 
pointment. President  Herbert  Hoo- 
ver, who  came  to  office  in  1929, 
observed:  "At  the  time  I  began  my 
term  as  president,  the  senators 
were  practically  choosing  the  feder- 
al judges..,.  The  result  was  the 
standards  forjudges  were  far  below 
the  level  which  , , .  I  could  wish." 

President  Hoover  properly  com- 
plained that  senatorial  courtesy 
weakened  the  quality  of  the  bench, 
but  it  also  contributed  an  important 
element  of  accountability  to  the  se- 
lection process.  Senatorial  courtesy 
insured  that  dominant  local  inter- 
ests (often  big  business  in  the  late 
nineteenth  and  early  twentieth  cen- 
turies) had  some  voice  in  the  com- 
position of  the  federal  judiciary. 
The  adoption  in  1913  of  the  Seven- 
teenth Amendment,  which  provided 
for  direct  election  of  senators, 
placed  a  veneer  of  popular  support 
on  the  Senate's  role.  Indeed,  ratifi- 
cation of  the  amendment  contribut- 
ed to  the  defeat  of  Senator  Craw- 
ford's proposal  to  limit  the  term  of 
lower  federal  court  judges.  The 
Senate's  influence  in  the  judicial 
selection  process  meant  that  Craw- 
ford  and  other  reformers,  who  had 
to  work  through  Congress  to  secure 
a  constitutional  amendment,  faced 
senators  unwilling  to  disturb  their 
self-made  prerogative. 


ahe  history  of  judicial  selection  in  the  states  has  also  responded  to 
desires  for  both  accountability  and  independence.  The  states 
initially  provided  for  judicial  selection  by  either  the  governor 
and/or  the  state  legislature,  Mississippi  in  1832  was  the  first  state  to 
elect  popularly  all  of  its  judges,  and  beginning  witi\  New  York  State's 
adoption  of  popular  election  in  1846  most  states  quickly  followed 
suit.  At  century's  end,  more  than  70  percent  of  all  states  elected  their 
■judges.  Since  it  made  no  sense  to  elect  judges  for  life,  constitutional 
provisions  limiting  the  tenure  of  judges  accompanied  popular  elec- 
tion. Nineteenth-century  proponents  of  popular  election,  most  of 
whom  were  lawyers,  sought  to  infuse  democratic  accountability  into 
the  bench  at  the  same  time  that  they  sought  to  provide  state  judges 
with  a  base  of  popular  support  sufficient  to  curb  legislative  power. 
The  reformers'  expectations  exceeded  their  grasp.  By  the  end  of 
the  nineteenth  century,  partisan  domination  of  judicial  elections  and 
corruption  on  the  bench  fueled  renewed  concern  about  judicial 
independence.  Progressive  reformers  attempted  to  have  the  best  of 
both  worlds  by  endorsing  nonpartisan  judicial  elections  and  the 
recall  of  corrupt  judges.  But  even  this  change  proved  inadequate  for 
the  American  Bar  Association,  In  1937,  it  sponsored  the  "merit  plan" 
or  "Missouri  Plan,"  so-called  for  the  first  state  to  adopt  it.  The 
Missouri  Plan  provides  for  appointment  by  the  governor  followed  by 
a  retention  election  in  which  a  judge  runs  only  against  his  or  her 
record,  not  another  candidate.  As  of  July  1,  1985,  this  practice  was 
followed  in  8  states.  Today,  the  tradition  of  popular  election  remains 
strong;  almost  50  percent  of  all  state  judges  are  elected. 

The  state  experience  has  been  substantially  different  from  that  of 
the  national  government  for  two  reasons.  First,  unlike  the  federal 
Constitution,  state  constitutions  are  frequently  rewritten  and  amend- 
ed through  conventions.  These  conventions  have  provided  propo- 
nents of  popular  election  an  opportunity  to  bring  about  change 
denied  them  on  the  federal  level.  (There  has  never  been  a  second 
federal  constitutional  convention.)  Second,  the  states,  because  of 
their  more  homogenous  populations,  have  had  to  rely  far  less  on  anti- 
majoritarian  devices  to  protect  minority  rights  than  has  the  national 
government  with  its  Madisonian  emphasis  on  the  clash  of  competing 
minorities  protected  in  theory  through  federal  judicial  administration 
of  the  rule  of  law. 


The  executive  branch's  role  also 
evolved  in  ways  the  framers  had 
not  anticipated.  Presidents  proved 
far  more  willing  to  pursue  partisan 
ideological  goals  than  the  sweet 
reason  of  republican  theory  in  1787 
contemplated.  Even  George  Wash- 
ington, for  example,  viewed  judicial 
appointments  as  means  to  political 
(although  not  partisan)  ends.  Presi- 
dents Franklin  Pierce  and  James 
Buchanan  in  the  1850s  sought  to 
counter  antislavery  advocates  by 
loading  the  federal  bench  with  pro- 
slavery  judges.  Pierce  and  Buchan- 
an were  also  the  first  presidents  to 
give  the  Attorney  General  responsi- 
bility for  recruiting  candidates,  an 
administrative  reform  intended  to 
keep  the  executive  one  step  ahead 
of  ambitious  senators. 
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But  not  until  President  Hoover 
did  the  Department  of  Justice's  in- 
fluence reach  anything  like  its  cur- 
rent importance.  Hoover  systemati- 
cally upgraded  the  role  of  the 
Attorney  General,  strengthened  the 
administrative  personnel  in  the  De- 
partment, and  fostered  greater  co- 
herence in  relations  between  the 
Attorney  General,  himself,  and  the 
Senate,  As  a  consequence,  the  pres- 
ident, like  the  Senate,  incurred  a 
powerful  vested  interest  in  preserv- 
ing the  existing  constitutional  rules. 

The  emergence  of  professional 
bar  organizations  in  the  late  nine- 
teenth century  created  yet  another 
constituency  wedded  to  the  exist- 
ing selection  system.  The  framers 
had  anticipated  that  the  judges 
would  be  lawyers,  but  they  gave 
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The  present  scheme  has  secured  an  able  judiciary  indirectly  accountable 
through  political  parties,  senatorial  courtesy,  and  the  bar,  yet  sufficient- 
ly independent  to  remain  above  coercion  by  the  public  or  the  political 
branches. 


scant  attention  to  how  to  install 
particular  legal  talents  on  the 
bench.  Ber\jamin  Franklin  predict- 
ed, with  his  usual  wit,  that  appoint- 
ment would  proceed  "from  the  law- 
yers" who  would  always  select  "the 
ablest  of  the  profession  in  order  to 
get  rid  of  him,  and  share  his  prac- 
tice among  themselves."  Through- 
out the  nineteenth  century  the  bar 
played  an  informal,  invariably  per- 
sonal, and  always  ad  hoc  role  in  the 
selection  of  federal  judges.  But  late 
in  the  century  the  new  American 
Bar  Association  began  to  insinuate 
itself  and  its  values  of  professional- 
ism into  the  process. 

The  ABA's  most  important,  con- 
tribution did  not  come  until  1946, 
when  it  established  the  Committee 
on  Federal  Judiciary,  Its  mayor  re- 
sponsibility was  to  evaluate  the 
qualifications  of  prospective  feder- 
al judicial  appointees,  without  re- 
gard to  a  nominee's  political  views. 
Although  presidential  administra- 
tions, jealous  of  their  own  preroga- 
tives, initially  resisted  this  develop- 
ment, by  the  early  1960s  the 
Committee  and  the  executive 
branch  recognized  that  together 
they  could  assert  sufficient  influ- 
ence to  lessen  the  Senate's  grasp  on 
the  selection  of  lower  court  judges. 
The  Committee  contributed  a  com- 
ponent of  professional  accountabil- 
ity, but  the  selection  process  still 
remains  highly  political. 

Adaptation  within  the  selection 
process  continues  apace  today, 
making  popular  election  seem  at 
best  a  remote  alternative.  Amid 
complaints  that  the  lower  federal 
courts  were  unrepresentative  of 
mEyor  elements  in  the  population, 
especially  blacks  and  women,  and 
that  too  frequently  sordid  partisan 
rather  than  professional  consider- 
ations informed  the  choices  of  fed- 
eral judges,  President  Jimmy  Carter 
nourished  the  establishment  of 
state  judicial  nominating  commis- 
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sions.  The  most  important  of  these 
selection  panels  involved  appoint- 
ments to  the  Circuit  Courts  of  Ap- 
peal. Composed  on  a  bipartisan  ba- 
sis, these  commissions,  whose 
recommendations  are  strictly  advi- 
sory, represent  a  continuing  effort 
to  blend  local  interests,  the  needs 
of  diverse  social  constituencies, 
and  professional  values. 

Finally*,  federal  courts  have  dis- 
played m  uncanny  ability  to  change 
direction  just  when  the  pressures  of 
hostile  social  constituencies  have 
seemed  most  acute.  President 
Franklin  D.  Roosevelt's  appointees 
to  the  Supreme  Court  in  the  late 
1930s  silenced  complaints  by  liber- 
al social  interests,  who  had  until 
then  condemned  the  federal  courts 
as  reactionary.  Indeed,  these  for- 
mer critics  of  the  federal  bench 
rushed  forward  to  pursue  through 
constitutional  litigation  goals  other- 
wise unattainable  through  the  elec- 
tive political  process.  On  the  other 
hand,  social  conservatives  swal- 
lowed their  former  skeptical  atti- 
tudes and  urged  democratic  means 
of  making  federal  judges  account- 
able. The  changing  currents  in  the 
debate  over  judicial  accountability 
and  independence  have  flowed 
with  the  greater  tide  of  our  consti- 
tutional politics. 

A  Page  of  History  and  A  Vol- 
ume of  Logic 

Although  the  words  of  the  Con- 
stitution have  remained  constant, 
their  meaning  has  evolved  in  subtle 
ways  since  1787,  The  involvement 
of  the  federal  courts  in  the  day-to- 
day lives  of  Americans,  combined 
with  the  advent  of  political  parties 
and  interest  group  litigation,  has 
given  new  meaning  to  the  selection 
and  tenure  of  federal  judges.  The 
policy-making  role  of  federal  judges 
raises  questions  about  whether 
they  ought  to  be  elected.  Perhaps 
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they  should  be.  But  as  Justice  Oli- 
ver Wendell  Holmes,  Jr.,  once  ob- 
served: UA  page  of  history  is  worth 
a  volume  of  logic."  Practical  experi- 
ence has  demonstrated  the  adapt- 
ability of  the  provisions  governing 
judicial  selection  and  tenure  that 
make  such  change  seem  unneces- 
sary— and  unwise.  Americans  have 
come  to  appreciate  the  value  of  one 
branch  of  government  exercising  a 
clear  anti-majoritarian  function. 
The  present  scheme  has  secured  an 
able  judiciary  indirectly  account- 
able through  political  parties,  sena- 
torial courtesy,  and  the  bar,  yet 
sufficiently  independent  to  remain 
above  coercion  by  the  public  or  the 
political  branches.  We  do  not  elect 
our  federal  judges  so  much  because 
the  Constitution  prohibits  it,  but 
because  we  have  found,  as  Hamil- 
ton anticipated  in  1787,  that  the 
federal  branch  has  guarded  uthe 
rights  of  individuals  . . .  from  seri- 
ous oppression." 
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Five  Alternative  Constitutions  for  the 
United  States 
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One  of  the  unique  characteristics  of  the  United 
States  Constitution  is  its  durability.  In  con- 
trast to  other  written  constitutions,  both  of 
nations  and  states,  the  United  States  Constitution 
endures.  Even  more  astounding  is  the  paucity  of 
formal  challengers  to  it.  Indeed,  so  far  as  the  evi- 
dence reveals,  barring  the  Constitution  of  the  Con- 
federacy, only  five  times  since  the  ratification  of 
the  Constitution  has  a  complete  alternative  to  it 
been  proposed  for  the  whole  United  States.  Al- 
though few  in  number,  to  the  extent  that  the  alter- 
native constitutions  borrow  from  the  existing  con- 
stitution, they  tell  us  what  institutions,  values  and 
briefs  we  consider  fundamental  to  any  American 
constitution. 

The  first  alternative  constitution  proposed  for 
the  United  States  was  Victoria  Woodhull's  1872 
"Constitution  for  the  United  States  of  the  World." 
Woodhull  was  a  prominent  social  and  political  ac- 
tivist, a  proponent  of  women's  rights,  and  the  first 
female  stockbroker  in  America.  She  also  edited  a 
reform  newspaper,  Woodhull  and  Claflin's  Weekly, 

Woodhull  was,  in  fact,  among  the  vanguard  of 
post-Civil  War  reformers  who  reacted  -r  what  has 
been  described  as  a  revolution  in  Aine*  jan  life. 
The  postwar  mechanization  of  agriculture,  the 
growth  in  rail  transportation,  the  industrialization 
of  the  nation's  manufacturing  plant,  and  the  con- 
solidation of  business  triggered  a  host  of  calls  for 
reform  throughout  the  1870s. 

Some  of  those  reformers — members  of  the 
Farmer's  Alliance  and  the  Populists  who  followed 
them — demanded  that  the  federal  government  pur- 
sue inflationary  economic  policies,  sponsor  inter- 
est-free loans  for  farmers,  and  assume  control  of 
the  railroads.  Other  reformers  attempted  to  form  a 
labor  party  as  an  alternative  to  the  Democrats  and 
Republicans  while  a  vast  array  of  visionaries  saw 
the  key  to  America's  future  in  the  overhaul  of  the 
land  system,  in  the  casting  off  of  materialistic  val- 
ues or  in  the  acceptance  of  socialism. 

Woodhull  embraced  some  of  these  ideas.  She  fa- 
vored, for  example,  the  abolition  of  the  tariff  and 
the  issuance  of  federal  paper  money.  She  also 
called  for  a  program  of  full  employment,  a  national 
system  of  railroads,  and  a  unew  form  of  capital- 
ism" in  which  the  employer  and  employees  would 
share  equally  in  the  profits  of  industry. 

Nonetheless,  her  primary  emphasis  was  on  the 
rights  of  women.  To  further  this  end,  she  organized 
the  Equal  Rights  Party  and  secured  its  nomination 
for  the  presidency  of  the  United  States.  The  "Con- 


stitution for  the  United  States  of  the  World"  be- 
came her  platform  in  that  campaign. 

The  preamble  illustrates  her  commitment  to  so- 
cial and  political  equality: 

We}  the  people  of  the  United  States — a 
National  Union — and  of  the  several  States 
as  its  component  parts}  proceeding  upon 
the  Natural  Right  inherent  in  humanity, 
and  in  order  to  secure  a  perfect  and  en- 
during Union;  to  establish  equality  as  a 
birth-right;  to  administer  common  jus- 
tice; to  secure  peace,  tranquility  and  pros- 
perity; to  provide  for  the  common  defense; 
to  promote  the  general  welfare;  to  secure 
the  blessings  of  freedom  to  ourselves  and 
our  posterity;  and  to  erect  a  government 
which  shall  be  the  center  around  which 
the  nations  may  aggregate,  until  ours 
shall  become  a  Universal  Republic,  do  or- 
dain and  establish  this  Constitution  of 
the  United  States  of  the  World;  which  shall 
'i  the  Supreme  Law  wherever  it  shall 
i\;u  ~  or  acquire,  jurisdiction. 

^  -  >:ll,  like  those  who  followed  her,  retained 
t  orm  of  government  outlined  in  the  Unit- 

ed 4  ^   ^  Constitution,  but  altered  it  to  achieve  her 
different  policy  goals.  Thus  the  Constitution  for  the 
United  States  of  the  World  followed  the  preamble 
with  a  "Declaration:" 

All  persons  are  born  free  and  equal,  in 
a  political  sense  (in  every  sense  except 
heredity)  and  are  entitled  to  the  light  to 
life,  which  is  inalienable;  and  to  the  liber- 
ty and  pursuit  of  happiness;  and  these 
rights  shall  be  absolutely  unabridged,  ex- 
cept when  limited  in  the  individual  for 
the  security  of  the  community  against 
crime  or  other  human  diseases. 

This  policy  preference  was  supported  uy  struc- 
tural revisions  in  the  United  States  Constitution 
designed  to  insure  that  the  executive,  legislative 
and  judicial  branches  of  government  would  be  re- 
sponsive to  the  popular  will.  Thus,  she  provided 
that  senators  could  be  recalled  by  majority  vote  of 
the  state  legislature  which  elected  them.  Further- 
more, the  entire  senate  could  be  eliminated  as  a 
branch  of  the  legislature  by  a  three-fifths  majority 
popular  vote  of  the  nation  because  it  was  histori- 
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cally  an  undemocratic  body. 

Members  of  the  House  of  Representatives  on  the 
other  hand  would  serve  five-year  terms.  The  House 
would  originate  all — not  just  money — bills.  The 
House  and  Senate,  whose  members  could  be  in- 
structed by  direct  vote  of  the  people,  would  over- 
ride a  presidential  veto  by  a  simple  majority.  Most 
important,  all  bills,  whether  approved  by  both 
houses  and  the  president  or  the  legislature  only, 
would  become  law  only  after  a  majority  of  the 
people  voted  to  approve  them  at  an  annual  general 
election. 

The  Constitution  would  vest  executive  power  in 
a  president,  vice-president,  and  ministerial  cabinet 
which  would  consist  of  heads  of  sixteen  different 
departments.  In  contrast  to  the  existing  system, 
the  people  would  elect  all  of  these  officeholders  in- 
directly through  a  electoral  college  to  non-renew- 
able, ten-year  terms. 

The  Constitution  would  place  judicial  power  in  a 
system  of  courts  similar  to  that  of  the  Constitution 
of  1787  and  vest  those  courts  with  comparable 
power.  The  men  and  women  who  served,  however, 
would  be  elected  by  the  people  in  order  to  make 
all  branches  of  government  more  responsive  to 
public  opinion. 

The  most  glaring  departure  from  the  institutional 
arrangements  then  existing  involved  the  relation- 
ship between  the  nation  and  the  states.  Woodhull's 
Constitution  required  uniform  state  constitutions: 

The  Congress  shall  prescribe  a  form  for 
a  Constitution  which  shall  be  common  to, 
and  adopted  by  each  state  now  constitut- 
ing one  of  the  United  States:  as  well  as 
adopted,  by  every  State  that  may  hereafter 
b?  admitted  into  the  Union. 

These  constitutions,  which  were  to  be  consistent 
4,with  the  tenor  and  tone  of  this  [Woodhull's]  Con- 
stitution" eliminated  the  state  autonomy  character- 
istic of  the  federal  system  and  insured  equal  op- 
portunity to  all  persons  without  regard  to  race  or 
gender. 

Victoria  Woodhull's  constitution  reflected  her 
dissatisfaction  with  the  social  and  racial  inequal- 
ities dominating  post-Civil  War  America.  It  was, 
however,  like  her  abortive  presidential  campaign, 
anomolous  to  the  American  scene.  Commented 
upon  sporadically  in  the  press,  her  Constitution  for 
the  United  States  of  the  World  had  no  discernible 
impact  on  the  American  political  process  or  the 


condition  of  women  in  American  life. 

It  seems  improbable  that  Victoria  Woodhull  be- 
lieved that  the  Constitution  she  proposed  would  be 
adopted;  Frederick  Upham  Adams,  a  Chicago  jour- 
nalist and  writer,  may  have  been  more  optimistic. 
He  proposed  a  new  Constitution  in  1897  in  his  nov- 
el, President  John  Smith,  whose  principal  charac- 
ter is  elected  President  of  the  United  States  on  a 
majority  rule  platform,  defeating  Mark  McKimbly 
of  Ohio,  ht  the  preface  to  President  John  Smith, 
Adams  declared  that  the  "great  issue  of  1900  will 
be  'shall  the  rruyority  rule?'"  Adams  then  presented 
a  constitution  based  upon  the  principle  of  msyority 
rule  that  he  believed  should  replace  the  document 
of  1787. 

The  preamble  of  Adams'  Constitution  succinctly 
expresses  this  principle: 

We,  the  United  people  of  America,  in  or- 
der to  preserve  to  ourselves  and  our  pos- 
terity the  blessings  of  civilization,  to 
maintain  the  republic,  to  establish  jus- 
tice, insure  domestic  tranquility,  provide 
for  the  common  defense,  secure  and  guard 
the  rights  of  the  majority,  and  to  guaran- 
tee to  every  citizen  a  fair  opportunity  for 
a  livelihood,  do  hereby  ordain  and  sub- 
scribe to  this  constitution  of  the  United 
States  of  America. 

The  meaning  of  that  preamble  is  clear.  Adams 
believed  that  the  republic  was  threatened  because 
of  the  economic  dislocations  caused  by  the  panic 
of  1893.  Strikes,  lockouts,  and  "idleness"  because 
of  the  downturn  in  the  economy,  Adams  thought, 
denied  "honest,  faithful  American  citizens"  the 
right  to  work  and  threatened  the  republic  with  de- 
struction. The  solution,  he  argued,  was  an  over- 
hauling of  the  institutions  of  government,  first  to 
allow  the  majority  to  rule,  and  second  to  allow 
them  to  rule  in  a  manner  that  would  insure  a  per- 
son the  "opportunity  to  work,  obtain  wages,  and 
support  himself." 

The  principal  of  majority  rule  pervaded  every 
part  of  Adams'  Constitution.  Thus  the  president, 
whose  responsibilities  and  term  were  like  those  of 
the  existing  president,  would  be  elected  by  direct 
vote  of  the  people.  The  Adams'  constitution  elimi- 
nated the  office  of  vice-president.  Instead  he  pro- 
vided for  a  cabinet  popularly  elected.  Adams  also 
proposed  a  unicameral  legislature  of  two  hundred 
members,  elected  annually  by  the  voters.  The  legis- 
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lators  were  to  consider,  draft  and  prepare  bills  and 
upon  the  vote  of  fifty  of  their  members  submit 
them  to  the  consideration  of  the  people. 

Likewise,  the  electorate  would  exercise  consid- 
erable power  over  the  supreme  court.  The  presi- 
dent would  appoint  the  members  of  the  court,  but 
the  people  would  endorse  them,  and  could  retire 
them  by  majority  vote.  The  judicial  power  would 
parallel  that  of  the  existing  Supreme  Court  with 
one  exception.  While  the  Court  could  advise  Con- 
gress on  legislation  to  be  submitted  to  the  people, 
Congress  would  remain  free  to  ignore  that  advice. 
There  would  be  no  judicial  review  of  decisions  of 
the  people. 

The  constitution  could  be  amended  by  majority 
vote  of  the  people.  It  would  be  adopted  when 
three-fourths  of  those  voting  approved  it. 

In  Adams*  case,  majority  rule  was  a  means  to 
create  a  republic  of  gainfully  employed  farmers 
and  laborers.  Toward  that  end,  Adams'  constitution 
mandated  not  only  the  structural  changes  outlined 
above,  but  the  implementation  of  certain  policies 
as  well:  the  creation  of  federal  paper  money,  the 
nationalization  of  the  railroads  as  well  as  the  natu- 
ral resources  of  the  nation — land,  minerals,  and 
forests;  and  the  "supervision"  of  industry  and  the 
means  of  production.  This  broad  exercise  of  power 
was  to  be  used  to  insure  the  urvi>s-oerity  of  the  na- 
tion." 

As  Utopian  as  this  may  seem  to  the  modern 
reader,  Adams  was  sanguine  that  the  adoption  of 


his  constitution  would  occur,  perhapr  ;  :s  early  as 
1900.  His  expectations  proved  illfounoed.  The 
Democratic  party,  which  Adams  had  supported  in 
1892,  did  not  abandon  its  commitment  to  free  sil- 
ver in  favor  of  majority  rule  and  a  new  constitu- 
tion (a  winning  issue  in  Adams'  eyes).  Adams 
nonetheless  remained  hopeful.  In  1898,  he  pub- 
lished another  treatise  explaining  the  principles  of 
majority  rule  as  applied  to  the  United  States  {Tlie 
Majority  Rule  League  of  the  United  States)  and  in 
1905  he  produced  a  sequel  to  President  John 
Smith  titled  John  Henry  Smith.  Throughout,  Ad- 
ams remained  an  articulate,  albeit  ineffectual, 
spokesman  for  reform. 

A  similar  fate  faced  another  Chicago  novelist, 
Henry  O.  Morris,  who,  like  Adams,  responded  to 
the  political  and  social  turmoil  of  late  ninteenth 
century  Chicago  with  a  call  for  a  new  constitution. 
Morris1  fictional  account  of  "the  Revolution,"  Wait- 
ing for  the  Signal,  appeared  in  1898.  Like  Adams, 
Morris,  despite  the  fictional  format  of  his  piece, 
made  clear  in  the  preface  that  "the  Revolution  is 
sure  to  come — it  is  on  the  way." 

For  a  self-styled  revolutionary,  Morris  nonethe- 
less drafted  a  constitution  remarkably  similar  to 
that  of  *he  United  States.  He  hinted  at  this  reliance 
in  the  preamble: 

We,  the  people  of  the  United  States,  in 
order  to  rectify  apparent  errors  in  the  old 
Constitution,  and  to  secure  to  all  the  pea- 
pie  the  beneficent  residts  intended  by  that 
instrument,  but  which  failed  of  its  pur- 
pose by  reason  of  gross  misconstruct  ion 
and  perverted  interpretation,  do  hereby 
make  and  declare  the  following  Constitu- 
tion. 

Morris  then  proposed  a  constitution  that  ci  3ated 
a  bicameral  legislature  which  would  consist  of  a 
house  of  representatives  and  a  senate.  Each  house 
would  be  like  its  existing  counterpart  in  large  mea- 
sure. The  principle  difference  between  Morris'  and 
the  United  States'  House  of  the  1890s  would  lie  in 
the  membership's  control  of  the  speaker,  commit- 
tees and  officers.  In  the  senate  the  principle  differ- 
ence would  be  the  direct  election  of  senators. 
Members  of  both  houses  would  also  be  restricted 
to  a  maximum  of  twelve  years  in  congress,  after 
which  they  would  be  forever  excluded  from  the 
legislature. 

Morris'  congress  would  possess  considerable 
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power  The  two  houses,  together  with  the  presi- 
dent, would  make  treaties,  elect  ambassadors, 
choose  judges  of  the  federal  courts,  and  select  the 
general  officers  for  the  army  and  navy.  The  letffr!?- 
ture  also  could  override  a  presidential  veto  h;  ; 
simple  majority.  The  people  would  select  ih 
dent  and  vice-president  directly  for  a  single  t: ..gin 
year  term.  After  serving  in  either  office,  an  individ- 
ual would  be  forever  excluded  from  both  offices. 

Moms'  constitution  provided  that  Congress  and 
the  president  would  appoint  federal  judges,  but 
only  to  limited  terms.  Courts  had  the  same  powers 
as  under  the  Constitution  with  two  exceptions. 
Morris  would  restrict  the  power  of  the  courts  to  is- 
sue injunctions — orders  requiring  an  individual  to 
stop  a  particular  act — and  would  require  trial  by 
jury  for  persons  cited  for  contempt  of  court.  Final- 
ly Morris  proposed  that  this  constitution  could  be 
amended  only  if  changes  recommended  by  the 
congress  were  approved  by  a  majority  of  the  vot- 
ers, rather  than  the  state  legislators. 

Morris,  like  Adams  and  Woodhull,  had  unbound- 
ed faith  in  uthe  people."  He  believed  that  the  prob- 
lems of  hie  age  could  be  solved  if  the  people  could 
regain  control  of  the  government  currently  in  the 
hands  of  an  "arrogant  and  vicious  plutocracy."  The 
structural  changes  that  all  three  ninteenth-century 
constitution  writers  proposed  rested  upon  that  be- 
lief. But  the  people  do  not  appear  to  have  shared 
this  view  for  none  of  the  three  proposals  struck  a 
responsive  chord  among  the  body  politic.  Wood- 
hull,  for  example,  was  overwhelmingly  rejected  at 
the  polls  while  Morris  published  no  other  work 
and  remains  a  virtual  unknown  to  American  his- 
torians and  to  students  of  ninteenth-century  Ameri- 
can literature.  Only  Frederick  Upham  Adams  made 
an  enduring  contribution,  and  then  only  in  areas 
other  than  his  constitutional  proposal. 

The  dynamism  of  late  ninteenth  century,  which 
generated  three  constitution  proposals  and  a  spate 
of  other  left  wing  political  and  economic  reform 
plans,  moderated  in  the  decades  after  1900  as  Pro- 


gressive reformers  succeeded  in  adapting  the  Con- 
stitution to  the  changing  reality  of  twentieth-centu- 
ry America  through  amendments  and  legislation. 
There  were  in  the  ensuring  decades  calls  for  a  new 
constitution,  by  William  MacDonald  in  1921  and  by 
Henry  Hazlitt  and  William  Kay  Wallace,  both  in 
1632.  Following  these,  no  further  calls  for  a  new 
constitution  or  formal  proposals  appeared  until 
1970,  That  year  two  events  occurred.  The  Black 
Panthers  unsuccessfully  proposed  a  new  constitu- 
tional convention  and  Rexford  G,  Tugwell,  the  for- 
mer New  Dealer  and  a  Fellow  at  the  Center  for  the 
Study  of  Democratic  Institutions,  published  a  new 
model  constitution.  Four  years  later  he  expounded! 
on  that  document  in  The  Emerging  Constitution 
which  also  contained  a  "Constitution  for  the  New- 
states  of  America." 

Tugwell  had  been  a  member  of  the  "brain  trust," 
a  group  of  advisers  to  Franklin  Delano  Rooseveit 
in  the  1930s.  He  was  a  firm  advocate  of  a  iruycr  re- 
structuring of  American  economic  and  political 
life.  He  favored,  for  example,  an  "alliance"  be- 
tween business  and  government,  with  federal  plan- 
ners empowered  to  manage  the  economic  life  of 
the  nation.  Although  the  New  Deal,  as  it  evolved 
after  1932,  fell  far  short  of  TugwelTs  vision,  he 
served  first  as  the  director  of  the  Resettlement  Ad- 
ministration, a  rural  reform  agency,  and  later  as 
Governor  of  Puerto  Rico. 

In  the  late  1960s,  he  also  initiated  the  most  com- 
plicated process  designed  to  create  a  new  constitu- 
tion since  the  Constitutional  Convention  in  1787. 
Tugwell  and  other  fellows  at  the  Center  drafted 
various  papers  and  constitutional  models  which 
they  debated,  evaluated  and  revised.  The  end  prod- 
uct of  this  process  was  "A  Constitution  for  the 
Newstates  of  America." 

TugwelFs  premise  was  that  the  Constitution  of 
the  United  States  no  longer  reflected  the  reality  of 
the  constitutional  order.  He  held  that  changes  in 
practice  but  not  in  the  document  over  the  past  two 
hundred  years  were  so  extensive  as  to  render  the 
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written  document  irrelevant  as  well  as  inadequate 
to  the  needs  of  the  nation. 

These  assumptions  were  reflected  in  the  pream- 
ble to  his  constitution: 

So  that  we  may  join  in  common  en- 
deavors, welcome  the  future  in  good  or- 
der, and  create  an  adequate  and  self-re- 
pairing  government — we,  the  people,  do 
establish  the  Newstates  of  America,  herein 
provided  to  be  ours,  and  do  ordain  this 
Constitution  whose  supreme  law  it  shall 
be  until  the  time  prescribed  for  it  shall 
have  run. 

Tugweil  proposed  a  constitution  more  innovative 
than  those  of  his  predecessors.  Reflecting  his  firm 
belief  in  the  need  for  extensive  economic  planning, 
Tugweil  proposed  a  fourth  branch  of  government, 
the  Planning  Branch: 


to  formulate  and  administer  plans  and  to 


prepare  budgets  fr  the  uses  of  expected 
income  in  pursuit  of  policies  provided 
herein. 

The  Planning  Branch  would  be  headed  by  a 
planning  board  of  considerable  power.  The  spon- 
sors of  any  planned  development  that  affected  the 
public  interest,  if  authorized  by  the  planning  board, 
could  recoup  any  economic  losses  through  a  court 
of  claims.  Unauthorized  developments  were  not  so 
protected. 

To  further  rationalize  the  economic  life  of  the 
nation,  Tugweil  also  proposed  a  fifth  branch  of 
government.  This  regulatory  branch  would  consist 
of  a  National  Regulatory  Board  headed  by  a  Na- 
tion°*  Regulator.  The  purpose  of  the  Board  would 
be  L. 

make  and  administer  rules  for  the  con- 
duct of  all  economic  enterprises.  .  .  .  Char- 
tered enterprises  in  similar  industries  or 
occupations  may  formulate  among  them- 
selves codes  to  ensure  fair  competition, 
meet  external  costs,  set  standards  for 
quality  and  service,  expand  trade,  in- 
crease production,  eliminate  waste,  and 
assist  in  standardization. 

Tugwell's  constitution  reflected  his  commitment 
to  economic  planning.  In  other  ways,  it  illustrated 
his  belief  that  long-term  civil  servants  like  himself 
should  have  a  greater  role  in  the  governmental 
process.  Thus,  while  he  proposed  a  bicameral  leg- 
islature, with  a  house  of  representatives  similar  to 
the  existing  one,  the  ^:£ond  house  was  considera- 
bly transformed.  Members  could  include  former 
presidents  and  vice-presidents,  select  justices, 
heads  of  the  electoral,  planning  and  regulatory 
branches,  governors,  unsuccessful  candidates  for 
the  presidency,  and  a  number  of  federal  executive 
officeholders. 

The  senate  would  possess  considerable  responsi- 
bility. It  could  approve  or  disapprove  measures 
passed  by  the  house  of  representatives,  except  the 
budget  (such  disapproval  could  be  overridden  by  a 
majority  plus  one  vote);  advise  the  president  if  re- 
quested, by  a  two-thirds  vote;  declare  emergencies 
and  appoint  a  watchkeeper  who  would  oversee 
and  evaluate  the  performance  of  government  agen- 
cies. 

The  president  of  the  Newstates,  although  denied 
the  power  of  initiating  the  budget,  would  be  a 
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powerful  figure.  Declared  the  "head  of  govern- 
ment, shaper  of  its  commitments,  expositor  of  its 
policies  and  supreme  commander  of  its  protective 
forces"  he  would  serve  a  single  nine-year  term 
(subject  only  to  recall  by  60  per  cent  of  the  voters 
after  three  years).  He  would  be  assisted  by  two 
vice  presidents  elected  with  him:  a  vice-president 
for  internal  affairs  and  a  vice-president  for  general 
affairs.  The  former  would  oversee  domestic  mat- 
ters, the  latter  would  oversee  financial,  legal  and 
military  matters. 

Finally,  Tugwell  revamped  the  judiciary  to  allow 
its  members  a  greater  role  in  their  own  area  of  ex- 
pertise. A  principal  justice  would  appoint  all  na- 
tional court  judges,  preside  over  the  system  and  be 
its  chief  administrator.  The  judicial  council  would 
study  the  operation  of  the  courts,  draw  up  codes 
of  ethics,  suggest  constitutional  amendments,  and 
could  revise  as  needed  the  civil  and  criminal 
codes.  The  judicial  assembly  in  turn,  made  up  of 
judges  of  the  circuit  court  and  of  the  High  Court  of 
the  Newstates,  could  recommend  changes  in  the 
civil  and  criminal  code,  meet  periodically  to  con- 
sider the  state  of  the  judiciary,  and  nominate  to 
the  senate  when  necessary  three  candidates  for 
the  principal  judgeship.  The  original  and  appellate 
jurisdictions  of  the  courts  were  only  slightly  modi- 
fied. 

Tugwell  proposed  to  ofifer  his  constitution  to  the 
public  for  adoption  by  national  referendum.  He 
also  stipulated  that  after  twenty-five  years  the  peo- 
ple should  again  via  a  referendum  either  vote  to 
retain  the  constitution  or  replace  it  with  a  new 
one.  In  this  he  departed  from  his  predecessors 
who  proposed  constitutions  for  posterity. 

Tugwell  also  differed  from  his  nineteenth-centu- 
ry predecessors  in  that  he  more  fully  recognized 
the  commitment  of  the  American  people  to  the  ex- 
isting document,  originally  crafted  in  the  eigh- 
teenth century.  He  was  therefore  less  optimistic 
than  either  Morris  or  Adams  about  the  prospects 
for  his  constitution.  He  proposed  a  new  constitu- 
tion with  substantive  structural  changes  that  he 
believed  would  energize  government  and  reunite 
the  theory  of  the  American  Constitution  with  the 
actuality  of  constitutional  practice,  but,  in  reality, 
he  hoped  that  his  proposals  would  at  least  trigger 
a  national  dialogue  on  the  Constitution  of  1787  and 
stimulate  some  needed  changes  in  that  document. 

Even  in  this  more  modest  goal,  Tugwell  was  dis- 
appointed. His  proposal  did  attract  considerable  at- 
tention— it  is  the  one  well-known  constitution  pro- 


"Now,  you  try  to  get  afire  started 
while  I  draft  a  constitution. " 


posal.  It  did  not,  however,  persuade  people  to 
relinquish  their  attachment  to  the  Constitution,  or 
stimulate  a  dialogue  on  the  need  for  constitutional 
change. 

Tugwell,  nonetheless,  did  not  stand  alone  in  his 
call  for  serious  reflection  on  the  state  of  the  Con- 
stitution of  1787.  In  1974  Leland  Baldwin,  a  retired 
history  professor  from  the  University  of  Pittsburgh, 
like  Tugwell  proposed  a  new  Constitution.  Baldwin 
believed  that  the  erosion  of  the  original  institu- 
tions of  government  occurring  in  the  1960s  could 
lead  either  to  the  subversion  of  the  Constitution  by 
a  popular  leader  or  to  the  total  breakdown  of  the 
existing  order.  In  an  attempt  to  avoid  both,  and  to 
stimulate  a  discussion  of  the  changes  needed  in 
the  constitutional  order,  Baldwin  proposed  a  "par- 
liamentary" reframing  of  the  Constitution. 

His  purpose,  in  the  context  of  his  anxiety  about 
the  future  of  the  republic,  he  articulated  in  the 
conventional  language  of  the  preamble: 

We  the  people  of  the  United  States,  act- 
ing as  sources  and  final  arbiters  of  the 
laws,  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic 
tranquility,  pro  vide  for  th  e  com  m  on  de- 
fense, promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  estab- 
lish this  Constitution  for  the  United 
States  of  America. 

Despite  Baldwin's  reliance  on  the  language  of 
the  Constitution  of  1787,  his  analysis  of  the  opera- 
tion of  the  government  led  him  to  revise  its  institu- 
tions in  material  ways.  He  did  so  first  to  provide 
the  legislative  and  administrative  arms  of  govern- 
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ment  with  a  greater  ability  to  carry  out  their  re- 
spective programs,  and  secondly  to  insure  greater 
accountability  on  the  part  of  the  government  to  the 
people. 

In  order  to  achieve  these  ends,  Baldwin  pro- 
posed a  unicameral  legislature  of  two  hundred 
elected  to  five-year  terms  "unless  sooner  dis- 
solved.n  To  these  two  hundred  people,  Baldwin 
would  add  congressmen  "pro  forma",  key  leaders 
of  any  political  party  with  forty  or  more  members 
in  congress.  These  men  and  women  could  sit  on 
committees  and  exercise  all  the  privileges  of  mem- 
bers except  voting  on  the  floor  of  congress.  Con- 
gress could  also  question  the  president,  cabinet 
members,  and  their  deputies  on  the  floor  and  re- 
quire executive  documents  be  submitted  to  it.  It 
would  have  to  act  upon  all  bills,  motions,  and  reso- 
lutions within  six  months. 

The  president  would  serve  as  the  presiding  offi- 
cer of  the  congress  and  act  as  its  chief  executive. 
He,  like  the  members  01  congress,  would  serve  a 
five-year  term  unless  forced  to  resign  by  majority 
vote.  As  the  leader  of  the  party  that  secured  a  plu- 
rality in  congress,  he  could  call  congress  into  ses- 
sion, and,  with  its  consent,  appoint  from  among 
the  membership  a  presiding  officer,  secretaries  of 
departments,  and  their  deputies.  From  the  general 
population,  the  president  could  appoint,  with  the 
consent  of  congress,  certain  administrative  officials 
and  judges. 

Baldwin  preserved  the  judicial  power  of  the 
United  States  courts,  although  he  remade  the  insti- 
tutions. Specifically,  a  new-modelled  senate  would 
supervise  the  federal  and  state  courts,  impeach 
federal  judges  and  constitute,  from  its  "law"  mem- 
bers, a  court  of  last  resort.  The  entire  senate 
would  judge  issues  of  constitutional  interpretation, 
could  suspend  any  executive  or  legislative  actions, 
could  propose  legislation  and  amendments,  and  in 
limited  circumstances  could  dissolve  congress. 

The  amendment  process  differed  from  that  of 
the  United  States  Constitution  principally  in  that 
amendments  would  be  ratified  by  three-founhs  of 
the  state  legislatures,  or  by  a  majority  voir  of  the 
people.  The  constitution  could  be  implemented  by 
the  existing  congress  or  by  the  statf  ltf#stetof«.. 
Ratification  would  be  by  vote  of  the  pzopix* 

Baldwin  believed  that  the  exiacinR  tfysttm  vith 
its  checks  and  balances,  separation  *if  jv^vers, 
loosely-knit  parties,  and  autonomous  hiW^-uor^ 
cies  created  a  situation  in  which  littfo  posv  w 
good  was  accomplished.  Like  Tuf.wel),  fce  to^-J 
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by  proposing  a  reframing  of  the  Constitution  in  a 
manner  that  would  remedy  these  defects,  not  to 
secure  their  adoption,  but  to  start  discussion  on 
the  need  for  constitutional  change.  As  he  declared 
in  the  preface  to  his  book,  Reframing  the  Constitu- 
tion, the  debate  "should  begin." 

The  response  to  Reframing  the  Constitution 
proved  predictable,  if  not  what  Baldwin  envi- 
sioned. The  book  was  reviewed  in  the  professional 
journals,  but  it  triggered  little  discussion  among  ei- 
ther academic?;  or  the  body  politic.  Like  Tugwell's 
proposal,  it  seems  destined  to  remain  on  library 
shelves,  read  by  few,  and  those  not  the  politically 
powerful. 

Despite  the  minimal  impact  of  these  constitution 
proposals,  they  are  still  significant  in  two  ways. 
First,  the  alternative  constitutions  serve  to  identify 
the  basic  institutions,  beliefs,  and  values  that  lie  at 
the  core  of  American  constitutionalism.  Each  pro- 
poser of  an  alternative  constitution  retains  in  his 
or  her  proposal  those  features  perceived  as  funda- 
mental to  any  constitution  for  the  United  States.  A 
written  document,  an  institution  labelled  a  con- 
gress, popular  sovereignty  and  consent  of  the  gov- 
erned are  component  parts  of  each  proposal.  Pre- 
sumably, they  ore  necessary  components  of  any 
American  c  itution. 

Second,  the  alternative  constitutions  illustrate, 
by  their  limited  number  and  their  reliance  on  the 
Constitution  of  1787,  our  continuing  commitment 
to  the  existing  Constitution.  Although  the  reasons 
for  this  commitment  are  beyond  the  scope  of  this 
essay,  it  is  clear  that  the  American  people  continue 
to  believe  the  Constitution  of  1787  serves  us  better 
than  any  alternative  yet  proposed. 


The  complete  text  of  each  alternative  constitu- 
tion is  published.  Victoria  Woodhuirs  is  in  Ma- 
deleine B.  Stern,  ed.,  The  Victoria  Woodhull 
Reader  (1974);  Frederick  Upham  Adams'  is  in 
President  John  Smith  (reprinted  1971);  Henry 
O.  Morris'  is  in  Waiting  for  the  Signal:  A  Novel 
(1897);  Rexford  G.  Tugwell's  is  in  The  Emerging 
Constitution  (1974);  and  Leland  D.  Baldwin's  is 
in  Reframing  the  Constitution:  An  Imperative 
j~   Modern  America  (1972). 


Sun  ru  R.  Boyd,  associate  professor  of  history  at  the  Uni- 
v&  s>iv  of  Ttxas  at  San  Antonio,  is  the  editor  of  The  Whis- 
&fp  Rebellion:  Past  and  Present  Perspectives  (forthcoming) 
Xrtd  ia  fcngagcd  in  a  study  of  the  alternative  constitutions 
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For  the  Classroom 


RESOURCES  ON  FEDERALISM  FOR  CURRICULUM 


by  JOHN  KIN C AID 


This  selection  is  reprinted  from  Teaching  About  Ameri- 
can Federal  Democracy,  edited  by  Stephen  L.  Schecter 
and  published  by  tfie  Center  for  the  Study  of  Federal- 
ism. The  Center  was  established  in  1967  as  an  inter- 
disciplinary research  and  educational  institute  dedi- 
cated to  advancing  the  study  of  federal  principles, 
institutions,  and  process.  It  is  located  in  Temple  Uni- 
versity's College  of  Liberal  Arts  and  is  associated  with 
the  Department  of  Political  Science.  Teaching  About 
American  Federal  Democracy  is  part  of  a  project,  "Uti- 
lizing Federalist  Principles  in  Civic  Education, "  sup- 
ported by  a  grant  from  the  National  Institute  of  Educa- 
tion, U.S.  Department  of  Education.  For  additional 
information,  write:  Ellis  Kate,  Center  for  the  Study  of 
Federalism,  Gladfelter  Hall- 10th  floor,  Temple  Univer- 
sity, Philadelphia,  PA  19122. 


The  literature  on  American  federalism  is  voluminous. 
However,  much  of  that  literature  is  in  the  form  of 
journal  articles  and  specialized  studies,  which  are  of  lim- 
ited utility  for  secondary  school  teachers  and  general 
readers.  Rather  than  overwhelm  the  individual  who 
wishes  to  learn  more  about  American  federalism  in  or- 
der to  enrich  his  or  her  teaching  or  general  knowledge, 
this  essay  highlights  a  few  key  resources  that  are  well 
worth  reading.  Those  who  would  like  to  extend  their 
studies  beyond  the  books  cited  here  may  consult  the 
bibliographic  resources  contained  in  the  other  essays  in 
this  collection. 

Foundings  and  Principles 

Any  study  of  American  federalism  must  include  The 
Federalist  papers.  These  eighty-five  essays — written  by 
Alexander  Hamilton,  James  Madison,  and  John  Jay — 
were  published  in  New  York  City  newspapers  under  the 
pen  name  Publius  in  1787-1788.  The  Federalist 
were  written  to  convince  readers  of  the  merits  of  ratify- 
ing the  new  constitution  proposed  by  the  Constitutional 
Convention  of  1787.  In  the  process,  the  essays  provide 
detailed  explanations  of  the  provisions  of  the  United 
States  Constitution  and  of  the  ideas  the  framers  seem  to 
have  had  in  mind  when  they  drafted  the  various  portions 
of  the  Constitution.  There  is  some  bias  of  course  be- 
cause the  authors  seek  to  defend  the  Constitution;  how- 
ever, unlike  many  newspaper  columns  of  today,  The 
Federalist  papers  are  rich  in  thoughtful  analyses  and 
penetrating  insights,  so  much  so  that  they  are  regarded 
by  many  people  as  the  single  best  expression  of  Ameri- 
can political  thought. 

The  Federalist  papers  are  available  in  a  handy  paper- 
back edition  assembled  by  Clinton  Rossiter  (New  York: 
Mentor  Books,  1961).  Rossiter's  edition  contains  a  useful 
introduction,  an  annotated  table  of  contents,  and  a  sub- 
stantial index.  Another  excellent  edition,  assembled  di- 


rectly from  the  newspaper  columns  of  1787-1788,  is  that 
of  Jacob  E.  Cooke,  ed.,  The  Federalist  (Middletown, 
Conn.:  Wesleyan  University  Press,  1961).  This  edition 
contains  useful  notes,  cross  references,  and  index  cita- 
tions. It  is  also  available  in  paperback  (New  York:  Ban- 
tam Books,  1982). 

Those  wishing  to  zero  in  immediately  on  federalism 
can  begin  by  reading  numbers  9,  37,  39,  and  45.  Number 
9  discusses  the  founders'  invention  of  modern  federal- 
ism for  the  new  United  States,  explains  why  federal 
union  is  important,  contrasts  modern  federalism  with 
older  federal  or  confederal  theories  and  practices,  and 
provides  an  initial  definition  of  the  federalism  embodied 
in  the  U.S.  Constitution.  Number  37  comments  on  cer- 
tain problems  associated  with  federalism,  which  were 
encountered  in  the  Constitutional  Convention,  and  dis- 
cusses both  the  need  and  difficulty  of  drawing  lines  be- 
tween the  federal  and  state  governments.  Number  39 
elaborates  on  basic  principles  of  the  founders'  federal- 
ism. Number  45  addresses  the  issue  of  states'  rights  in 
connection  with  republican  liberty,  considers  threats  to 
the  authority  of  the  states  from  the  national  government, 
and  concludes  that  the  states  might  very  well  maintain 
the  upper  hand  in  the  union.  After  these  four  essays,  one 
may  wish  to  read  numbers  10  and  51,  which  contain 
James  Madison's  famous  theory  of  the  "extended  repub- 
lic" and  his  conclusion  about  the  need  for  "a  proper  fed- 
eral system"  to  preserve  liberty  in  a  large  and  diverse 
civil  society,  such  as  that  to  be  created  by  the  proposed 
union  of  the  thirteen  states. 

For  a  further  analysis  of  The  Federalist  papers,  one 
can  turn  to  Vincent  Ostrom's  Tfie  Political  Theory  of  a 
Compound  Republic  (Blacksburg:  Center  for  the  Study 
of  Public  Choice,  Virginia  Polytechnic  Institute  and  State 
University,  1971).  In  this  book,  Ostrom  seeks  to  eluci- 
date the  basic  idea  of  the  federal  principal  developed  in 
The  Federalist's  view  of  the  proposed  union  as  being  a 
"compound  republic,"  namely,  partly  national  and  partly 
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confederal.  Ostrom  argues  that  The  Federalist  makes  a 
msyor  contribution  to  modern  political  theory  by  leading 
us  away  from  thinking  about  political  life  in  unitary  and 
hierarchic  terms.  Instead,  political  life  can  be  thought  of 
in  terms  of  complexity,  multiple  centers  of  power,  and 
"concurrent  regimes"  (e.g.,  the  states  and  the  nation). 

Those  wishing  to  deive  even  more  deeply  into  the  for- 
mation of  the  federal  union  by  examining  other  primary 
sources  can  consult  Max  Farrand,  ed.,  The  Records  of 
the  Federal  Convention  of 1787,  4  vols.  (New  Haven: 
Yale  University  Press,  1966).  These  records  consist  of 
James  Madison's  notes  on  the  proceedings  of  the  con- 
vention. 

For  a  broader  picture  of  public  sentiment  in  1787- 
1788,  one  can  look  at  Jonathan  Elliott,  ed.,  The  Debates 
in  the  Several  State  Conventions  on  the  Federal  Consti- 
tution^ vols.  (Philadelphia:  J.B.  Lippincott,  1901;  reprint, 
Charlottesville,  Va.:  The  Michie  Company,  n.d.).  Elliott's 
collection,  however,  is  not  comprehensive.  Selective 
omissions  give  a  misleading  impression  of  the  actual 
range  of  views  expressed  during  the  ratification  cam- 
paign. 

A  nearly  comprehensive  collection  of  documents  is 
now  being  published  under  the  general  title  of  The  Doc- 
umentary History  of  the  Ratification  of  the  Constitu- 
tion (Madison:  State  Historical  Society  of  Wisconsin). 
The  first  three  volumes  were  edited  by  Merrill  Jensen 
and  are  entitled  Constitutional  Documents  and  Records, 
1776-1787  (published  in  1976),  Ratification  of  the  Con- 
stitution by  the  States:  Pennsylvania  (1976),  and  Rati- 
fication of  the  Constitution  by  the  States:  Delaware, 
New  Jersey,  Georgia,  Connecticut  (1978).  To  date,  one 
other  volume  farther  ahead  in  the  series,  Vol.  13,  has 
been  published.  This  one,  edited  by  John  P.  Kaminski 
and  Gaspare  J.  Saladino,  is  entitled  Commentaries  on 
the  Cons  Atutixm  (1):  Public  and  Private,  21  February- 
November  1787  (1981). 

No  study  of  the  founding  period  would  be  complete 
without  a  look  at  the  Antifederalists,  whose  ideas  about 
face-to-face  democracy,  moral  conscience,  civic  virtue, 
and  the  public  good  have  often  been  downgraded  too 
easily  by  historians  and  political  scientists.  Now  for  the 
first  time,  a  large  body  of  their  writings  is  available  in 
seven  volumes  entitled  The  Complete  Anti-Federalist, 
edited  by  Herbert  J.  Storing,  with  the  assistance  of  Mur- 
ray Dry  (Chicago:  University  of  Chicago  Press,  1981). 
The  introductory  essay  by  Storing,  available  separately 
as  a  paperback,  provides  an  excellent  overview  of  the 
Antifederalists  and  their  ideas. 

A  pithy  and  insightful  introduction  to  basic  principles 
of  American  constitutionalism  is  Andrew  C.  McLaugh- 
lin's Foundations  of  American  Constitutionalism  (New 
York:  Fawcett  Publications,  1961;  reprint,  Magnolia, 
Mass.:  Peter  Smith,  1972).  McLaughlin  devotes  a  chapter 
to  the  foundations  of  American  federalism.  Read  in  con- 
junction with  the  rest  of  the  book,  McLaughlin  helps  one 
to  locate  the  idea  of  federalism  in  the  context  of  the 
overall  design  and  background  of  the  United  States  Con- 
stitution. McLaughlin  also  examines  indigenous  sources 
of  American  constitutionalism  stretching  back  to  Puritan 
ideas  of  covenant.  The  historic  links  between  covenant 
and  federalism  are  suggested  linguistically  by  the  fact 
that  the  word  federal  comes  from  the  Latin/oedws, 
meaning  covenant. 

A  rather  thorough  discussion  of  principles  in  relation 
to  the  entire  system  of  American  government  is  The 
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Democratic  Republic:  An  Introduction  to  American  Na- 
tional Government,  by  Martin  Diamond,  Winston  Mills 
Fisk,  and  Herbert  Garfinkel  (2nd  ed.;  Chicago:  Rand 
McNally,  1972).  Diamond's  contributions  are  now  avail- 
able in  paperback  under  the  title  The  Founding  of  the 
Democratic  Republic  (Itasca,  111.:  F.E.  Peacock,  1982), 
making  this  a  most  useful  teaching  resource  as  well  as  a 
reader  for  intelligent  students. 

For  a  broad-ranging  discussion  of  the  principles  of 
American  federalism,  one  can  read  Daniel  J.  Elazar,  ed., 
The  Federal  Polity,  a  special  issue  of  PUBL1 US:  The 
Journal  of  Federalism  3  (Fall  1973).  The  nine  essays  by 
contemporary  scholars  in  this  volume  provide  a  variety 
of  perspectives  on  federal  principles  and  their  operation 
in  contemporary  America. 

Another  book  worth  reading  is  Donald  S.  Lutz,  Popu- 
lar Consent  and  Popular  Control:  Whig  Political  Theory 
in  the  Early  State  Constitutions  (Baton  Rouge:  Louisi- 
ana State  University  Press,  1980).  This  book  is  important 
for  two  reasons.  First,  the  author  demonstrates  the 
many  indigenous  sources  of  American  constitutionalism. 
Quite  a  number  of  textbooks  on  American  government 
emphasize  the  influences  of  John  Locke,  William  Black- 
stone,  and  English  political  traditions  on  the  drafting  of 
the  United  States  Constitution  as  though  the  framers 
had  few  ideas  or  traditions  of  their  own.  Lutz,  however, 
shows  that  by  1787  Americans  already  had  a  long  and 
rich  history  of  state  and  local  constitutionalism  that  dif- 
fered in  many  respects  from  English  ideas  and  tradi- 
tions. Second,  Lutz  shows  how  Americans  developed 
their  constitutional  ideas  from  1620  to  1787  and  how  the 
Federalists  emerged  in  the  1780s  to  formulate  still  newer 
ideas  suitable  for  the  achievement  of  the  federal  union. 

Finally,  one  can  round  out  one's  reading  on  foundings 
and  principles  by  consulting  an  important  nineteenth- 
century  commentator  on  American  life  and  government, 
the  French  observer,  Alexis  de  Tocqueville,  whose  De- 
mocracy in  America,  ed.  J.P.  Mayer  (Garden  City,  N.Y.. 
Doubleday,  1969)  remains  a  classic.  The  United  States 
Constitution  "is  the  most  perfect  federal  constitution 
that  ever  existed/'  according  to  Tocqueville.  Although  he 
doubted  whether  the  American  federal  union  would  be 
able  to  stand  up  to  the  strong  centralized  powers  of  Eu- 
rope of  the  1830s,  Tocqueville  admired  the  way  in  which 
federalism  protected  local  liberties  in  America,  fostered 
meaningful  local  attachments  and  participation,  accom- 
modated the  diversity  of  peoples  and  town  in  the  United 
States,  and  combined  the  advantages  of  small  and  large 
republics. 

There  are,  of  course,  a  great  many  other  books  on  the 
founding  era  and  on  the  drafting  and  ratification  of  the 
United  States  Constitution,  but  those  cited  above  will 
provide  a  solid  foundation  in  the  historic  principles  and 
bases  of  American  federalism.  Together,  these  books 
suggest  that  modern  federalism  is  a  significant  and  origi- 
nal American  contribution  to  political  life  and  thought, 
and  that  federalism  is  not  merely  a  static  structure  of 
government.  More  fundamentally,  it  is  a  principle  and  a 
process  of  governance  intimately  linked  to  liberty  and  to 
other  ends  sought  by  Americans  in  the  Revolution  and  in 
the  formation  of  the  federal  union. 

Federalism  in  American  History 


Ratification  of  the  United  States  Constitution  set  in 
place  the  federal  framework  of  the  new  union,  but  it  did 
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not  settle  all  questions  of  how  federalism  could  or 
should  work  in  practice.  These  issues  were  worked  out 
over  the  course  of  time  and,  indeed,  are  still  being  de- 
bated today,  as  reflected  in  the  public  discussions  of 
President  Ronald  Reagan's  New  Federalism  proposals. 

The  first  half  of  the  nineteenth  century  was  marked  by 
several  sharp  controversies  over  the  nature  of  the  feder- 
al union,  including  the  Eleventh  Amendment  (1795),  the 
Kentucky  and  Virginia  Resolutions  (1798-1799),  the 
Hartford  Convention  (1814-1815),  the  U.S.  Supreme 
Court's  McCulloch  v.  Maryland  decision  (1819),  attempt- 
ed nullifications  of  federal  laws  by  state  governments, 
and  John  C.  Calhoun's  theory  of  concurrent  msyorities. 
Disputes  culminated  in  mid-century  with  the  Civil  War 
which,  in  the  words  of  U.S.  Chief  Justice  Salmon  P. 
Chase,  settled  the  nature  of  the  federal  union  as  "an  in- 
destructible Union,  composed  of  indestructible  States" 
(Texas  v.  White,  74  U.S.,  7  Wall.  700,  725,  1869).  After  the 
Civil  War,  the  U.S.  Supreme  Court  developed  the  idea  of 
"dual  federalism"  in  many  of  its  decisions.  Dual  federal- 
ism was  the  view  that  the  states  and  the  national  gov- 
ernment occupy  separate  and  distinct  spheres  of  opera- 
tion. 

At  the  same  time,  however,  even  while  the  states  and 
the  nation  contested  over  certain  matters  and  the  U.S. 
Supreme  Court  tended  to  define  issues  in  terms  of  dual 
federalism  after  the  Civil  War,  the  actual  operations  of 
the  federal  system  generally  unfolded  in  what  has  been 
called  a  more  "cooperative"  direction.  This  trend  in 
American  federalism  is  most  fully  examined  in  Daniel  J. 
Elazar,  The  American  Partnership:  Intergovernmental 
CG-operation  in  the  Nineteenth-Century  United  States 
(Chicago:  University  of  Chicago  Piess,  1962).  This  book 
shows  that  patterns  of  cooperation  in  governance,  mutu- 
al aid,  and  the  provision  of  public  services  characterized 
relations  between  the  states  and  the  nation  from  the 
very  beginning.  The  book  discusses  the  operations  of  co- 
operative federalism  in  such  areas  as  banking,  internal 
improvements  (e.g.,  roads  and  canals),  schools  and  edu- 
cation, and  welfare  services. 

Elazar  argues  that  there  have  been  three  periods  of 
cooperative  federalism  in  the  United  States.  The  first  pe- 
riod extended  from  about  1775  to  1840  when  the  "mayor 
vehicles  of  intergovernmental  co-operation  were  the 
joint-stock  company  for  long-term  co-operative  projects 
and  the  co-operative  survey  carried  out  with  the  wide- 
spread use  of  federal  technicians  by  the  states  as  a 
means  of  providing  federal  services-in-aid  to  the  latter. 
. . .  Co-operation  in  the  field  of  banking  was  the  most 
uniformly  structured  throughout  the  Union. . . .  Federal 
aid  to  education  was  vital  but  generally  consisted  of 
'backdoor  financing'  "  (p.  313).  The  second  period  ex- 
tended from  about  1848  to  1913,  during  which  "land- 
grant  programs  became  the  predominant  form  of  inter- 
governmental co-operation."  Other  forms  of  mutual  aid 
and  public  service  cooperation  intensified  during  this  pe- 
riod as  well.  The  third  period  has  extended  from  about 
1913  to  the  present.  Cash  grants-in-aid  have  become  the 
predominant  form  of  intergovernmental  cooperation, 
coupled  with  an  overall  intensification  of  intergovern- 
mental relations,  such  that  virtually  all  public  services 
provided  to  the  American  people  involve  shared  respon- 
sibilities on  the  part  of  the  federal  government  and  state 
and  local  governments. 

Not  everyone  is  in  agreement  on  this  "cooperative" 
view  of  the  history  of  American  federalism.  Harry  N. 


Scheiber,  in  his  Condition  of  American  Federalism:  An 
Historian's  View,  argues  that  cooperative  federalism 
was  a  late  development  occurring  after  1940.  He  sees 
three  prior  periods  of  American  federalism:  the  first, 
from  1790  to  1860,  being  one  of  "rivalistic  state  mercan- 
tilism" and  dual  federalism;  the  second,  from  1860  to 
1933,  being  one  of  "centralizing  federalism";  and  the 
third,  from  1933  to  1941,  being  one  of  the  "New  Deal 
and  new  federalism."  Scheiber's  essay  is  available  in  Ma- 
vis Mann  Reeves  and  Parris  N.  Glendening,  eds.,  Contro- 
versies of  State  and  Local  Political  Systems  (Boston:  Al- 
lyn  and  Bacon,  1972). 

Further  elaboration  of  the  development  of  American 
federalism  and  intergovernmental  relations  in  the  early 
years  of  the  republic  can  be  found  in  Leonard  D.  White's 
studies,  The  Federalists:  A  Study  in  Administrative 
History  (1948),  The  Jeffersonians:  A  Study  in  Adminis- 
trative History,  1801-1829  (1951),  and  Tfie  Jacksoni- 
ans:  A  Study  in  Administrative  History,  1829-1861 
(1954) — all  published  by  the  Macmillan  Company  in  New 
York.  Another  useful  study  is  Lynton  K.  Caldwell's  The 
Administrative  Theories  of  Hamilton  and  Jefferson: 
Their  Contribution  to  Thought  on  Public  Administra- 
tion (Chicago:  University  of  Chicago  Press,  1944).  The 
book  includes  extensive  discussions  of  the  views  and 
policies  of  Alexander  Hamilton  and  Thomas  Jefferson  re- 
garding the  federal  union  and  the  roles  of  the  states.  For 
an  overview  of  activities  in  the  states  during  the  found- 
ing era,  one  can  consult  Allan  Nevins,  Hie  American 
States  During  and  After  the  Revolution,  1775-1789 
(1924;  reprint,  New  York:  Augustus  M.  Kelley,  1969). 

An  excellent  discussion  of  the  period  between  Recon- 
struction and  World  War  I  can  be  found  in  Loren  P. 
Beth,  The  Development  of  the  American  Constitution, 
1877-1917  (New  York:  Harper  Torchbooks,  1971).  This 
is  not  a  legalistic  study  of  the  Constitution,  but  an  elabo- 
ration of  its  political  and  social  development  during  the 
urban-industrial  revolution.  Among  other  things,  in  ana- 
lyzing the  federal  system,  Beth  examines  .five  types  of 
cooperation:  (P    formal  cooperation;  (2)  intergovern- 
mental agreeing  j  and  contracts;  (3)  joint  or  coopera- 
tive uses  of  federal,  state,  and  local  personnel;  (4)  inter- 
dependent law  and  administration;  and  (5)  financial  aid 
flowing  between  governments. 

Given  that  the  New  Deal  of  the  1930s  has  generally 
been  regarded  as  a  watershed  in  the  development  of 
contemporary  American  federalism,  one  may  wish  to 
consult  James  T.  Patterson,  The  New  Deal  and  tfie 
States:  Federalism  in  Transition  (Princeton,  NJ.: 
Princeton  University  Press,  1969).  It  has  often  been  said 
that  the  New  Deal  resulted  in  a  significant  centralization 
of  power  in  the  hands  of  the  national  government  and, 
thereby,  distortion  of  American  federalism.  Patterson* 
however,  reveals  that  the  New  Deal  era  was  much  more 
complex.  The  administration  of  Franklin  D.  Roosevelt 
generally  cooperated  with  state  officials  and  frequently 
looked  to  the  states  for  legislative  and  policy  ideas  ulti- 
mately adopted  as  New  Deal  programs.  Some  states  re- 
sisted the  New  Deal,  many  adapted  to  it,  and  still  others 
pioneered  and  spearheaded  New  Deal  ideas,  occasional- 
ly going  even  beyond  the  scope  of  national  thrusts. 
While  the  federal  government  did  expand  its  sphere  of 
activity,  so  did  most  of  the  states  by  the  end  of  that  era. 
What  resulted  was  a  more  dense  and  complex  intergov- 
ernmental system  characterized  by  numerous  coopera- 
tive endeavors. 


ERIC" 


Constitution 


543 


37 


One  of  the  first  detailed  examinations  of  contempo- 
rary cooperative  federalism  is  William  Anderson,  TJie 
Nation  and  the  States:  Rivals  or  Partners?  (Minneapo- 
lis: University  of  Minnesota  Press,  1955).  This  book  is 
the  author's  minority  report  for  the  (Kestnbaum)  Com- 
mission on  Intergovernmental  Relations,  which  was  ap- 
pointed by  President  Dwight  D.  Eisenhower  to  study  the 
federal  system  and  make  recommendations  for  improve- 
ment. In  this  book,  Anderson  sets  forth  his  views  on  the 
legitimacy  and  strength  of  cooperative  federalism. 

Another  early  and  detailed  examination  of  contempo- 
rary cooperative  federalism  can  be  found  in  Morton 
Grodzins,  The  American  System:  A  New  View  of  Gov- 
ernment in  the  United  States,  ed.  Daniel  J.  Elazar  (Chi- 
cago: Rand  McNally,  1966).  Among  other  things,  Grod- 
zins is  well  known  for  his  metaphoric  conception  of  the 
American  system  as  a  marble  cake;  that  is, 

the  American  system  of  government  as  it  operates  is 
not  a  layer  cake  ...  It  is  not  three  layers  of  govern- 
ment, separated  by  a  sticky  substance  or  anything 
else.  Operationally,  it  is  a  marble  cake  ...  No  impor- 
tant activity  of  government  in  the  United  States  is  the 
exclusive  province  of  one  of  the  levels,  not  even  what 
may  be  regarded  as  the  most  national  of  national  func- 
tions, such  as  foreign  relations;  not  even  the  most  lo- 
cal of  local  functions,  such  as  police  protection  and 
park  maintenance  (p.  8). 

Grodzins'  book  provides  an  overall  view  and  a  great 
many  examples  of  the  workings  of  this  dynamic,  cooper- 
ative system. 


Federalism  Today 

An  excellent  introduction  to  contemporary  American 
federalism  is  a  widely  used  text  by  Daniel  J.  Elazar  enti- 
tled American  Federalism:  A  View  from  the  States  (3rd 
ed.;  New  York:  Harper  and  Row,  1984).  The  author  de- 
fines federalism  "as  the  mode  of  political  organization 
that  unites  separate  polities  within  an  overarching  politi- 
cal system  by  distributing  power  among  general  and 
constituent  governments  in  a  manner  designed  to  pro- 
tect the  existence  and  authority  of  both"  (p.  2). 

There  are  several  distinctive  features  of  this  book. 
One  is  a  focus  on  political  processes  in  the  federal  sys- 
tem: namely,  bargaining,  negotiation,  and  cooperation. 
Second,  there  is  an  emphasis  on  the  states  as  "the  key- 
stones of  the  American  governmental  arch."  Third,  the 
book  examines  the  roles  of  localities  as  "civil  communi- 
ties" in  the  federal  system.  Fourth,  the  book  discusses 
three  American  political  subcultures— which  the  author 
terms  individualistic,  moralistic,  and  traditionalistic— 
and  shows  how  they  shape  political  life  in  the  various 
states  and  influence  American  federalism.  This  examina- 
tion of  political  culture  is  one  of  the  best  known  fea- 
tures of  this  book  and  has  been  found  to  be  useful  to 
teachers  for  helping  students  to  understand  the  diversity 
that  exists  in  the  United  States.  A  collection  of  specific 
studies  of  the  effects  and  manifestations  of  American 
political  culture  is  available  in  John  Kincaid,  ed.,  Politi- 
cal Culture,  Public  Policy,  and  the  American  States 
(Philadelphia:  ISHI  Press,  1982). 

Another  widely  used  text  is  Pragmatic  Federalism: 
An  Intergovernmental  View  of  American  Government 
by  Parris  N.  Glendening  and  Mavis  Mann  Reeves  (2nd 


ed.;  Pacific  Palisades,  Cal.:  Palisades  Publishers,  1983). 
This  book  focuses  on  the  nuts  and  bolts  of  American 
federalism  and  offers  a  thorough  review  of  the  actors, 
agencies,  and  interests  involved  in  the  daily  operations 
of  the  federal  system.  In  the  process,  the  book  provides 
considerable  data  on  various  aspects  of  the  system. 

The  leading  text  on  intergovernmental  relations  is  Deil 
S.  Wright's  Understanding  Intergovernmental  Relations: 
Public  Policy  and  Participants'  Perspectives  in  Local, 
State,  and  National  Governments  (2nd  ed.;  Monterey, 
Cal.:  Brooks/Cole,  1982).  This  book  is  a  thorough  analy- 
sis of  virtually  all  aspects  of  intergovernmental  relations, 
including,  of  course,  detailed  information  about  fiscal 
federalism  and  grants-in-aid.  Those  interested  in  an  older 
and  even  larger  examination  oi  intergovernmental  rela- 
tions, which  Wright  has  called  "the  magnum  opus  of  the 
field,"  can  turn  to  W.  Brooke  Graves,  American  Inter- 
governmental Relations:  Their  Origins,  Historical  De- 
velopment, and  Current  Status  (New  York:  Scribner's 
Sons,  1964). 

Various  aspects  of  the  American  grant-in-aid  system 
are  discussed  in  The  Politics  of  Federal  Grants  by 
George  E.  Hale  and  Marian  Lief  Palley  (Washington, 
D.C.:  Congressional  Quarterly  Press,  1981).  The  impor- 
tance and  growth  of  this  system  of  fiscal  federalism  is 
suggested,  for  example,  by  the  fact  that  the  federal  gov- 
ernment made  some  $12  million  available  to  state  and 
local  governments  in  1913,  while  by  1982,  the  amount  of 
federal  aid  exceeded  $82  billion.  Two  key  issues  in  the 
politics  of  federal  aid  are  the  degree  to  which  federal 
control  follows  federal  dollars  and  the  degree  to  which 
state  and  local  governments  may  be  too  dependent  on 
federal  aid.  To  what  degree  does  federal  aid  strengthen 
state  and  local  governments,  and  to  what  degree  does  it 
strengthen  the  federal  government's  leverage  over  states 
and  localities?  Different  aid  programs  have  different  ef- 
fects, though  overall,  it  appears  that  state  and  local  gov- 
ernments have  held  their  own  fairly  well  as  effective 
partners  in  the  federal  system. 

A  recent  book  that  takes  a  critical  view  of  develop- 
ments m  the  federal  system  is  David  B.  Walker,  Toward 
A  Functioning  Federalism  (Cambridge,  Mass.:  Winthrop 
Publishers,  1981).  This  book  discusses  historical  devel- 
opments in  American  federalism  and  argues  that  the  fed- 
eral system  has  become  too  complex  and  overloaded 
with  intergovernmental  relationships,  regulations,  and 
grants-in-aid  to  work  properly  and  efficiently.  Instead  of 
a  "division  of  labor"  between  the  federal,  state,  and  local 
governments,  there  is  a  confusion  of  roles  according  to 
the  author.  This  view  is  not  held  by  all  observers  of  the 
federal  system.  Others  argue  that  the  system  promotes 
choice  and  flexibility,  among  other  things,  and  that  the 
federal  system  is  not  designed  for  a  neat  division  of  la- 
bor. 

There  are  several  good  compilations  available  that 
provide  primary  resources,  such  as  excerpts  from  The 
Federalist  papers  and  court  opinions,  as  well  as  essays 
and  studies  about  American  federalism.  A  large,  though 
older,  collection  is  Cooperation  and  Conflict:  Readings 
in  American  Federalism  edited  by  Daniel  J.  Elazar,  R. 
Bruce  Carroll,  E.  Lester  Levine,  and  Douglas  St.  Angelo 
(Itasca,  111.:  F.E  Peacock,  1969).  The  primary  sources 
and  articles  in  this  collection  provide  broad  coverage  of 
the  field. 

One  may  also  wish  to  consult  four  briefer  collections. 
One  is  Aaron  Wildavsky,  ed.,  American  Federalism  in 
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Perspective  (Boston:  Little,  Brown,  1967).  This  book  in- 
cludes articles  on  ideas  of  federalism  throughout  the 
world,  American  federalism,  and  Australian,  Canadian, 
and  West  German  federalism.  Another  collection  is  Val- 
erie Earle,  ed.,  Federalism:  Infinite  Variety  in  Theory 
and  Practice  (Itasca,  111.:  F.E.  Peacock,  1968).  This  book 
focuses  mostly  on  historical  and  comparative  federalism. 

A  third  collection  is  Daniel  J.  Elazar,  ed.,  The  Politics 
of  American  Federalism  (Lexington,  Mass.:  D.C.  Heath, 
1969).  This  book  emphasizes  the  theoretical  framework 
of  American  federalism,  various  aspects  of  federalism  in 
action,  and  problems  and  prospects  for  American  feder- 
alism. A  fourth  collection  is  Richard  D.  Feld  and  Carl 
Grafton,  eds.,  The  Uneasy  Partnership:  The  Dynamics 
of  Federal,  State,  and  Urban  Relations  (Palo  Alto,  Cal.: 
National  Press  Books,  1973).  The  essays  in  this  book  fo- 
cus more  on  structures  and  policies  in  the  federal  sys- 
tem. 

For  a  convenient  collection  of  rather  classic  essays, 
one  can  turn  to  Robert  A.  Goldwin,  ed.,  A  Nation  of 
States:  Essays  on  the  American  Federal  System  (2nd 
ed.;  Chicago:  Rand  McNally,  1974).  The  seven  essays  in 
this  volume  are  more  philosophical  and  theoretical  in 
nature,  but  not  difficult  to  understand,  and  provide  use- 
ful insights  into  basic  and  enduring  features  of  American 
federalism.  The  essays  examine  the  federal  system  as  it 
operates  and  review  the  arguments  about  how  it  should 
operate.  For  an  earlier  collection  of  this  type,  one  can 
consult  George  C.S.  Benson,  ed.,  Essays  in  Federalism 


(Claremont,  Cal.:  Institute  for  Studies  in  Federalism, 
1961). 

A  more  recent  collection  of  essays  entitled  American 
Federalism:  A  New  Partnership  for  the  Republic,  ed. 
Robert  B.  Hawkins,  Jr.  (San  Francisco:  Institute  for  Con- 
temporary Studies,  1982)  provides  current  assessments 
and  reassessments  of  the  federal  system,  especially  in 
light  of  President  Reagan's  New  Federalism  proposals. 

Finally,  to  keep  up  with  developments  in  American 
federalism,  one  can  consult  PUBLIUS:  The  Journal  of 
Federalism  published  quarterly  by  the  Center  for  the 
Study  of  Federalism.  Among  its  quarterly  issues,  PUB- 
LIUS publishes  an  annual  review  of  American  federalism 
that  focuses  on  very  specific  developments  occurring 
each  year. 

The  States  and  their 
Civil  Communities  Today 

American  federalism  cannot  be  understood  simply 
from  a  national  viewpoint  as  is  so  often  implied  in 
American  government  textbooks.  The  states  are  the  vital 
constituent  polities  of  the  federal  union.  Whatever  may 
have  been  said  about  the  weaknesses  of  the  states  in  the 
past,  whether  accurate  or  not,  can  no  longer  be  said  for 
most  of  the  states.  Over  the  last  generation  and  a  half, 
the  states  have  undergone  a  remarkable  renaissance, 
with  each  state  caning  out  a  distinctive  path  for  itself. 
Most  of  the  states  have  either  adopted  new  constitutions 
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or  substantially  revised  older  ones.  All  of  the  states  have 
acted  to  strengthen,  upgrade,  and  modernize  their  gov- 
ernmental systems  in  various  ways.  Many  more  states 
now  have  healthier,  more  diversified  economies  that 
make  ther.»  less  dependent  upon  the  fortunes  of  any  sin- 
gle industry  or  agricultural  product.  In  the  case  of  some 
states,  it  can  be  said  that  their  governmental  systems  op- 
erate better  than  that  of  the  federal  government. 

For  a  useful  introduction  to  politics  in  the  states,  state 
government  institutions,  and  policymaking  in  the  states, 
one  can  consult  Virginia  Gray,  Herbert  Jacob,  and  Ken- 
neth N.  Vines,  eds.,  Politics  in  tfie  American  States:  A 
Comparative  Analysis  (4th  ed.;  Boston:  Little,  Brown, 
1983).  This  book  contains  a  useful  annotated  bibliogra- 
phy at  the  end  of  each  chapter  that  can  direct  one  to 
other  resources  on  particular  topics. 

An  older  but  still  useful  book  is  Ira  Sharkansky,  Hie 
Maligned  States:  Policy  Accomplishments,  Problems, 
and  Opportunities  (New  York:  McGraw-Hill,  1972).  This 
book  is  a  defense  of  the  importance  of  strong  state  gov- 
ernments in  which  the  author  argues  that:  "If  any  seg- 
ment of  government  promises  the  resources  to  meet  the 
most  pressing  of  our  social  problems,  it  is  the  states"  (p. 
1).  The  book  examines  the  strengths  and  diversity  of  the 
fifty  states,  their  financial  problems  and  reforms,  higher 
education  in  the  states,  the  states  in  the  federal  system, 
the  states  and  urban  problems,  and  future  prospects  for 
the  states. 

For  a  wealth  of  current  information  and  data  about 
the  states,  one  can  consult  The  Book  of  the  States ,  an  an- 
nual publication  of  The  Council  of  State  Governments  in 
Lexington,  Kentucky.  On  visiting  Washington,  D.C.,  espe- 
cially with  students,  one  should  consider  including  the 
Hall  of  the  States  on  one's  itinerary. 

Recent  information  about  particular  states  is  also 
available  in  a  series  of  books  written  by  Neal  R.  Peirce, 
a  journalist,  and  published  by  W.W.  Norton  in  New  York. 
These  are:  The  Megastates  of  America:  People,  Politics, 
and  Power  in  the  Great  States  (1972),  The  Mountain 
States  of  America:  People,  Politics,  and  Power  in  the 
Eight  Rocky  Mountain  States  (1972),  The  Pacific  States 
of  America:  People,  Politics,  and  Power  in  the  Five  Pa- 
cific Basin  States  (1972),  The  Great  Plains  States  of 
America:  People,  Politics,  and  Power  in  the  Nine  Great 
Plains  States  (1973),  and  The  Deep  South  States:  People, 
Politics,  and  Power  in  the  Seven  Deep  South  States 
(1974).  Each  state  chapter  contains  information  about 
the  historical  and  political  development  of  the  state,  sig- 
nificant actors  and  interests  in  state  politics,  the  cultural 
climate  of  the  state,  economic  development,  msyor  cities, 
recent  significant  events,  and  other  interesting  tidbits  of 
information. 

For  an  update  on  developments  in  the  states  and  an 
overview  of  all  of  them,  one  can  read  Neal  R.  Peirce  and 
Jerry  Hagstrom,  The  Book  of  America:  Inside  the  Fifty 
States  Today  (New  York:  WfW.  Norton,  1983). 

Local  governments  are  integral  significant  forces  in 
the  federal  system  as  well  and  should  not  be  overlooked 
in  any  study  of  American  federalism.  Local  government 
is  no  longer  a  "lost  world  of  political  science"  as  one 
scholar  described  it  in  the  1950s.  Home  rule  and  other 
constitutional  and  legislative  provisions  for  counties  and 
cities  in  many  states  have  increased  the  ability  of  local 
governments  to  serve  their  publics.  Suburbanization  and 
more  dispersed  migration  throughout  the  nation  have 
transformed  local  governments  in  virtually  every  state. 


At  the  same  time,  states  have  developed  closer  coopera- 
tive ties  with  their  localities,  and  local  governments  have 
developed  direct  relations  of  their  own  with  the  federal 
government. 

A  useful  early  look  at  the  development  of  these 
dynamics  can  be  found  in  Roscoe  C.  Martin,  Tfie  Cities 
and  the  Federal  System  (New  York:  Atherton,  1965).  An- 
other book  that  traces  the  federal  government's  involve- 
ment in  urban  affairs  is  Mark  I.  Gelfand,  A  Nation  of 
Cities:  The  Federal  Government  and  Urban  America, 
1933-1965  (New  York:  Oxford  University  Press,  1975). 

A  way  of  understanding  local  governments  in  the  con- 
text of  the  federal  system  is  developed  by  Daniel  J.  E)a- 
zar  in  Cities  of  the  Prairie:  The  Metropolitan  Frontiei 
and  American  Politics  (New  York:  Basic  Books,  1970). 
This  author  suggests  that  many  localities  can  be  regard- 
ed as  civil  communities.  "A  civil  community  consists  of 
the  sum  of  the  governments  and  quasi-governments  that 
function  in  a  given  locality  and  that  are  tied  together  in 
a  single  bundle  of  governmental  activities  and  services. 
This  bundle  of  governmental  activities  and  services  is 
manipulated  in  the  locality  to  serve  the  local  political 
value  system"  (p.  460).  What  are  the  roles  of  the  civil 
community? 

As  one  focal  point  within  the  national  civil  society, 
the  civil  community  serves  in  five  mayor  capacities:  as 
an  acquirer  of  outside  aids — governmental  and  non- 
governmental— for  local  needs;  as  an  adapter  of  gov- 
ernment actions  and  services  to  local  values  and  con- 
ditions; as  an  experimenter  with  new  functions  and 
services  (or  readaptations  of  traditional  ones);  as  an 
initiator  of  governmental  programs  of  particular  rele- 
vance locally  that  may  or  may  not  become  widespread 
later;  and  as  a  means  through  which  the  local  popula- 
tion may  secure  an  effective  voice  in  governmental 
decisions  that  affect  them  (pp.  415-416). 

This  book  also  contains  a  useful  guide  for  studying  the 
civil  community. 

Finally,  for  an  example  of  the  application  of  these 
ideas  to  a  particular  community,  one  can  read  Daniel  J. 
Elazar,  The  Politics  of  Belleville:  A  Profile  of  the  Civil 
Community  (Philadelphia:  Temple  University  Press, 
1972). 

Conclusion 

There  is  a  wealth  of  material  available  on  American 
federalism.  What  we  have  discussed  above  is  a  sampling 
of  many  of  the  best  books  available  as  well  as  resource 
books  able  to  provide  one  with  primary  materials  and 
different  points  of  view.  These  books  can  serve  as 
guides  for  developing  rich  curriculum  materials,  and  for 
teaching  about  American  federalism  in  exciting  and  re- 
warding ways.  Federalism  is  at  the  heart  of  the  Ameri- 
can system  and  is  a  distinctive  American  contribution  to 
the  art  of  free  democratic  governance  in  the  modern 
world.  As  such,  federalism  deserves  an  important  place 
in  the  education  of  young  Americans. 


John  Kincaid  is  associate  professor  of  political  tchnce  at 
North  Texas  State  University,  Denton.  He  is  associate  editor 
ofPublius  and  editor  of  Political  Culture,  Public  Policy, 
and  the  American  States  (1982). 
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Organizing  Book  Discussion  Groups  on  the  American 
Founding 

by  Michael  Bouman,  Associate  Director,  Vermont  Council  on  the  Humanities 
and  Public  Issues 


Two  years  ago,  the  Vermont  Council  on  the  Humanities  and 
Public  Issues  organized  a  statewide  project  called  "Read- 
ings in  the  Constitutional  Era"  to  find  ways  of  interesting 
adults  in  studies  of  the  American  founding.  In  the  course  of 
the  project,  the  Council  sponsored  119  programs  in  18  commu- 
nities, with  total  attendance  of  3,395  people.  With  special  fund- 
ing provided  by  an  NEH  "Exemplary  Award,"  we  directed  the 
project  from  the  Council's  office  and  enlisted  helpers  all  over 
the  state  to  take  care  of  details  and  share  in  the  discoveries. 

Tlie  Content  of  the  Programs 

In  its  final  form,  the  project  contained  four  different  series 
of  programs,  each  with  its  own  reading  list.  In  a  series  called 
"Biographies  From  American  History,"  we  adopted  the  strate- 
gy of  surveying  the  founding  period  and  placing  the  Constitu- 
tion in  the  context  of  the  lives  of  various  individual  leaders, 
some  of  whom  took  no  part  in  drafting  the  document. 

We  called  another  series  "The  American  Social  Revolution" 
and  selected  topical  books  with  relevance  to  the  Constitution. 
The  series  raised  constitutional  issues  that  endure  today,  while 
providing  a  rich  sense  of  social  context. 

We  wanted  also  to  see  if  people  would  read  some  of  the 
"real  stuff'  such  as  Madison's  notes  of  the  Federal  Convention, 
or  essays  from  The  Federalist,  or  other  primary  documents. 
These  we  assembled  into  a  syllabus  for  "Establishing  America: 
The  Founding  Years."  We  used  a  textbook  in  this  series  as  a 
means  of  reinforcing  the  lectures  and  providing  a  sense  of 
context.  The  text  selected  was  The  Great  Republic  (Volume  )) 
by  Bernard  Bailyn  and  Gordon  S.  Wood,  and  it  proved  im- 
mensely popular. 

Finally,  after  a  season  of  experience  with  the  three  series 
above,  we  added  a  fourth  series  based  on  Vermont's  contro- 
versial struggle  for  statehood  (1777-1791).  The  readings  in- 
cluded biographies  of  Ethan  Allen  and  Matthew  Lyon  and  a 
collection  of  Vermont  state  papers  which  we  reprinted  espe- 
cially for  this  series.  We  named  the  collection,  and  the  series, 
"Vermont  and  the  New  Nation."  By  setting  the  Vermont  found- 
ing in  the  context  of  national  issues,  we  were  able  to  bring  in 
the  ideas  of  national  government  and  the  Constitution  together 
with  ideas  of  state  sovereignty  and  the  state  constitution. 

Diary  of  the  Project's  Development 

April-May  1983:  Compiled  a  mailing  list  of  American  histori- 
ans, political  scientists,  and  professors  of  constitutional 
law.  Sent  them  all  a  memo  describing  the  proposed  pro- 
ject, asked  for  readings  we  might  use  with  general  audi- 
ences. 

Began  checking  books  out  of  the  local  college  library. 
Crash  course  in  the  secondary  sources.  Skimmed  dozens 
of  books  to  get  a  sense  of  what  might  be  available,  what 
the  possible  combinations  might  be. 

Scholar  response  was  immediate  and  enthusiastic.  With- 
in two  weeks  we  had  an  awesome  list  of  suggestions  for 
topics  and  readings. 

Wrote  the  proposal  for  NEH  funding  of  the  project. 


June:  Co  mpiled  a  list  of  the  books  that  had  survived  the  initial 
skimming.  Through  inter-library  loan  obtained  a  copy  of 
most  of  the  other  books  the  scholars  had  recommended. 
Blasted  through  those  and  added  readable  ones  to  the 
working  list. 

Consulted  Books  in  Print.  Appalled  to  find  so  many 
good  titles  extinct.  Compiled  a  list  of  publishers,  address- 
es, and  phone  numbers  for  the  books  we  thought  we 
might  want  for  the  project. 

Made  contact  with  the  sales  department  of  each  pub- 
lisher to  determine  the  discounts  for  bulk  orders.  Ordered 
five  copies  of  each  title  still  under  consideration. 

Arranged  with  Syracuse  University  Press  for  a  special 
reprinting  of  Charles  Jellison's  Ethan  Allen;  Frontier  Re- 
belt  which  we  knew  would  be  the  chief  attraction  of 
each  series  we  had  in  mind. 

July:  Organized  a  team  of  volunteer  readers  around  the  state. 
These  included  scholars,  librarians,  journalists,  and  others 
from  diverse  backgrounds.  Sent  each  reader  a  couple  of 
titles  and  asked  him  or  her  to  spend  an  hour  with  each 
one  and  fill  out  a  book  rating  sheet.  If  after  that  first  hour 
the  book  had  failed  to  excite  interest,  we  dropped  it  from 
consideration.  We  discovered  during  this  test  that  many  of 
the  titles  generated  polarized  evaluations.  When  this  hap- 
pened we  used  the  book  if  it  fit  our  "lesson  plans"  and 
dropped  it  if  it  didn't.  We  consoled  ourselves  with  the 
knowledge  that  you  can't  please  eveiybody  all  the  time, 
but  it's  great  if  you  know  in  advance  that  at  least  half  of 
your  readers  will  finish  their  assignments. 

August:  Endless  reading  and  evaluation  of  books. 

September:  Compiled  the  results  of  the  summer  book  evalua- 
tions and  noticed  big  gaps  in  the  lists.  Wrote  a  memo  to 
all  the  scholars  to  tell  them  where  the  project  stood.  Re- 
quested additional  suggestions  for  topics  ^nd  titles.  This 
second  mailing  triggered  almost  as  much  response  as  the 
first. 

October:  Assemble'!  a  small  team  of  scholars  to  help  plan  fhe 
syllabus  for  each  of  the  series  we  intended  to  develop. 
These  scholars  joined  us  in  reading  the  additional  titles 
that  had  been  suggested. 

Sent  project  descriptions  to  libraries  and  other  organi- 
zations we  hoped  would  serve  as  the  local  sponsors  of  the 
project  in  the  coming  winter. 

November:  Wrote  to  scholars  as  soon  as  the  book  list  and  syl- 
labus were  settled  and  asked  them  to  indicate  on  a  form 
which  programs  they  would  be  prepared  to  cover  begin- 
ning in  late  January.  By  Thanksgiving  we  had  enough  re- 
plies from  sponsors  and  scholars  to  begin  scheduling 
speakers  for  the  winter  programs. 

Met  with  an  artist  and  worked  out  poster  designs  for 
each  series. 

Met  with  a  radio  producer  and  worked  out  public  ser- 
vice announcements  for  each  series.  The  messages  we 
wanted  to  get  across  were:  "You  don't  have  to  be  a  his- 
tory buff  to  like  these  programs,"  "These  are  for  people 
who  always  wished  they  understood  our  national  found- 
ing," and  "free  of  charge." 
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Began  placing  book  orders.  Chagrined  to  find  that  some 
books  that  had  been  available  during  the  summer  were 
now  out  of  print,  out  of  stock,  or  out  of  sight  (prices  had 
danced  their  way  upwards  during  the  fall).  Had  to  wheel 
and  deal  like  mad  for  three  solid  weeks. 

Arranged  for  photo-offset  reprinting  of  some  pt*bUc  do- 
main primary  documents  (The  Virginia  and  Kentucky  Res- 
olutions). 

December:  (Still  reading  books  we  had  selected  or.  faith.) 

Wrote  sample  press  releases  for  the  local  sponsors. 

Began  receiving  book  shipments  from  the  publishers!! 
Some  books  got  lost  in  transit;  some  were  short  of 
stock — there  seemed  no  end  to  the  variety  of  experience 
that  lay  ahead.  When  the  boxes  got  ceiling  high  in  the  of- 
fice, we  repacked  them  and  shipped  them  out  to  the  eight 
local  sponsors.  Lead  time  became  our  mor.t  precious  as- 
set. 

Organized  a  scholarly  seminar  to  reorient  some  of  the 
prospective  speakers  to  the  discourse  of  political  theory. 
Recruited  Professor  Murray  Dry  to  conduct  the  seminar 
on  six  Saturdays  during  the  winter. 
January-April  1984: 

Attended  programs  hither  and  yon.  Amazed  at  the  vari- 
ety of  readers.  Some  like  the  primary  documents  and  dis- 
dain the  secondary  treatments.  Some  think  historical  nov- 
els are  the  most  satisfactory  way  to  absorb  "history." 
Some  prefer  biographies,  others  textbooks.  They  all  like 
the  variety  of  speakers  and  their  teaching  styles.  Their  tol- 
erance for  professorial  mannerisms  surprises  us,  They  are 
not  merely  interested  in  these  programs,  they  are  avid 
about  them.  They  attribute  their  learning  to  the  particular 
teachers  and  the  layout  of  the  programs.  No  one  forms 
the  idea  that  their  own  readiness  to  learn  has  anything  to 
do  with  it. 

Murray  Dry's  seminar  was  a  reawakening  for  the  six  of 
us  who  took  it.  Those  who  mfe^d  it  asked  us  to  offer  it 
again  next  year. 

May-June:  Reviewed  and  analyzed  several  hundred  multi-page 
audience  evaluation  forms.  Regretted  thr  length  of  the 
form  and  the  number  of  choices  offei^.-  «r  each  question 
(we  had  people  evaluate  the  readings,  v-m  teachers,  the  se- 
quence, the  content , . .  just  about  everj  Xea  that  came  to 
mind  the  day      drafted  the  form.) 

Approved  funding  for  two  experimental  "shortened"  bi- 
ographies series  during  the  summer.  We  used  these  ex- 
periments to  try  out  some  new  books,  as  well  as  some 
new  teaching  strategies.  A  three-program  series  proved 
disappointing  in  one  vacation  community  where  people 
had  lots  of  time  to  read  and  more  interest  than  three  good 
programs  could  satisfy.  A  five-program  sequence  in  anoth- 
er town  was  very  successful, 

July:  Organised  another  team  of  scholar/advisors  to  review  the 
analysis  of  the  evaluations  and  redesign  the  syllabus.  This 
was  as  fruitful  a  process  as  the  original  project  develop- 
ment. During  the  course  of  six  or  more  meetings,  we  re- 
placed books  that  weren't  effective,  added  a  whole  new 
series,  tightened  up  the  "course  outlines",  and  decided  to 
compile  and  reprint  a  selection  of  primary  documents  re- 
lated to  Vermont's  founding  and  admission  to  the  union  in 
1791. 

Reprinted  from  public  domain  material  the  McCuUoch  v. 
Alary  land  decision  together  with  some  of  Thomas 
Jefferson's  correspondence  on  the  Court's  excesses. 
August:  Lined  up  program  sponsors  for  the  fall  season  and  or- 
ganized a  schedule  of  over  fifty  programs  in  nine  towns. 
Proofread  the  reprint  material.  Ordered  more  books.  Com- 


missioned a  new  poster. 
September-December:  Further  on-site  program  evaluations. 
Revision  of  the  audience  evaluation  form,  cutting  it  to  two 
pages  from  four(!). 

General  Announcement  to  the  Vermont  Council  on  the 
Humanities'  full  network  of  program  sponsors  regarding 
the  end  of  the  testing  phase  and  the  beginning  of  general 
availability  of  the  programs  on  the  Constitution. 

Epilogue 

With  the  conclusion  of  a  full  year  of  testing  syllabi,  books, 
and  speakers,  "Readings  in  the  Constitutional  Era"  closed  as  a 
special  project  and  entered  the  mainstream  of  humanities  pro- 
gramming in  Vermont.  Our  office  made  book  lists  and  scholar 
directories  available  to  program  sponsors,  who  took  over  the 
work  of  printing  posters,  scheduling  speakers,  and  handling 
the  details.  Several  of  the  sponsors  who  accepted  one  series 
scheduled  a  second  Constitution  series  the  following  season. 
In  several  communities,  the  Constitution  series  led  to  the  es- 
tablishment of  regular  adult  education  programs  in  the  humr*v 
ities.  No  one  realized  the  extent  of  the  "market"  for  serious 
reading  and  discussion  until  our  special  project  made  it  easy 
for  local  sponsors  to  take  a  risk  with  programs  on  the  Ameri- 
can Founding. 

For  Further  Information 

The  syllabus  for  each  series,  as  well  as  as  the  final  report  on 
the  "Readings  in  the  Constitutional  Era"  project,  is  available 
free  of  charge  from  the  Vermont  Council  on  the  Humanities 
and  Public  Issues,  Box  58,  Hyde  Park,  Vermont  05655. 
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THE  NATIONAL  ENDOWMENT 
FOR  THE  HUMANITIES 
Special  Initiative  for  the  Bicentennial 
of  the  United  States  Constitution 

Regrants  by  State  Humanities  Councils 
(by  state) 


For  further  information  on 
these  grants,  contact  the  ap- 
propriate state  council 

ALABAMA 

a  Bicentennial  salute 
to  america's  constitu- 
TION (1984) 
(Scholarly  consultation) 
Prichard,  AL 
$802 

ALASKA 

RADIO  SERIES  ON  THE 
CONSTITUTION  (1983) 
Alaska  Institute  of  Research 
and  Public  Policy 
$15,000 

COLORADO 

CONSTITUTIONAL  DE- 
BATES OF  1787  (1984) 
(D  ramatizatio  ns) 
University  of  Colorado 
$10,872 

THE  DENVER  DIALOGUES: 
"OUR  LIVING  HERITAGE: 
THE  AMERICAN 
CONSTITUTION''  (1984) 
(  Conference) 

U;:*M.ariari  Urr  verbalist  Metro 
Demvr  Urban  College 
$14,o94 

CONNECTICUT 

CONNECTICUT'S  CONST* 
TUTIONAL  HERITAGE 
(1983)  ] 
(Humanities  institute) 
Edwin  O.  Smith  School 
$500 

DELAWARE 

BICENTENNIAL  PLANNING 
FORUM  (1983) 
Delaware  Heritage  Commis- 
sion 
$2,662 

DISTRICT  OF  COLUMBIA 

NOONTIME  LECTURES 
(1983) 

National  Archives  Constitu- 
tion Study  Group,  Washing- 
ton, D.C. 
$14,610 


NOONTIME  LECTURES, 
SYMPOSIUM  (1984) 
National  Archives  Constitu- 
tion Study  Group,  Washing- 
ton, D.C. 
$24,500 

GEORGIA 

RELIGION,  EDUCATION 
AND  THE  CONSTITUTION 
(1980) 
(Forum) 

American  Civil  Liberties 
Union,  Georgia 
$1,025 

ILLINOIS 

CONSTITUTIONAL  PRINCI- 
PLES IN  THE  MARKET 
PLACE  OF  IDEAS  (1983) 
(Public  lecture) 
Bloomington-Normal  Human- 
ities 
$8,099 

ILLINOIS  JEFFERSON 
MEETING  ON  THE  CONSTI- 
TUTION (1984) 
The  Jefferson  Foundation 
$21,830 

TKE  LIVING  CONSTITUTION 
(1984) 

(Radio  series  on  current  is- 
sues) 

Constitutional  Rights  Founda- 
tion (IL) 
$12,892 

INDIANA 

INDIANA  AND  THE  U.S. 
CONSTITUTION  (1984) 
(Lecture  series) 
Indiana  Association  of  His- 
torians 
$4,864 

KANSAS 

THE  CONSTITUTION  AND 
CONSTITUTIONAL  GOVERN- 
MENT (1983) 
(Public  lectures) 
Southeast  Kansas  Committee 
for  the  Humanities 
$4,280 


AFRO-AMERICAN  FREE- 
DOM AND  THE  U.S.  CONSTI- 
TUTION (1983) 
(Public  lectures) 
Coimery  O'Neil  VA  ::      *  > 
Center 
*2,487 

KENTUCKY 

TEACHING  THE  CONSTITU- 
TION IN  SECONDARY 
SCHOOLS  (1983) 
(Workshop) 

Somerset  (KY)  Community 

College 

$1,004 

MARYLAND 

BICENTENNIAL  SYMPO- 
SIUM (1984) 

National  Archives  Constitu- 
tion Study  Group,  Washing- 
ton, D.C. 
$1,200 

MARYLAND  AND  THE  MAK- 
ING OP  THE  FEDERAL  CON- 
STITUTION (1984) 
(Two- Jay  seminar) 
Anne  Arundel  County  (MD) 
Schools 
$500 

MISSISSIPPI 
VALUES  UNDERLYING  THE 
U.S.  CONSTITUTION  (1984) 
(Teacher  workshops) 
University  of  Southern  Missis- 
sippi 
$9,674 

INTERPRETING  U.S.  CON- 
STITUTION AND  AMERICAN 
FREEDOM  (lti84) 
(Conference) 

Mississippi  State  Bar  Associa- 
tion 
$7,500 

WOMEN  AND  THE  CONSTI- 
TUTION (1984) 
(Forum) 

Alcorn  State  University,  Mis- 
sissippi 
$5,000 


MISSOURI 

VALUE  SYSTEM  OF  THE 
CONSTITUTION  AND  DEC- 
LARATION OF  INDEPEN- 
DENCE 
(1982) 

(Public  lecture) 
Clinton  Civitan 
$862 

MONTANA 

YOUR  CONSTITUTION 

(1984) 

(Three  ninety-minute  classes) 
Montana  Extension  Home- 
makers  Council 
$450 

PLANNING  CONFERENCE 
(1984) 

Montana  Committee  on  the 
U.S.  Constitutional  System 
$950 

NEBRASKA 

AMERICAN  CONSTITUTION- 
AL DEMOCRACY  CONFER- 
ENCE 

(Planning  grant) 
University  of  Nebraska-Lin- 
coln 
$2,000 

THE  CONSTITUTION:  THAT 
DELICATE  BALANCE  (1984) 
(Discussion  of  the  television 
series) 

Creighton  University 
$4,990 

NEVADA 

THE  CONSTITUTION:  THAT 
DELICATE  BALANCE  (1984) 
(Grant  in  support  of  local 
broadcast) 

Channel  5,  Public  Broadcast- 
ing, Nevada 
$1,000 

NEW  MEXICO 

MULTI-CULTURAL  PERCEP- 
TIONS OF  THE  CONSTITU- 
TION (1983) 
(Conference) 

University  of  New  Mexico 
$950 
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OHIO 

THE  CONSTITUTION:  THAT 
DELICATE  BALANCE  (1984) 
(Grant  in  support  of  local 
broadcast) 

Ohio  University  Telecommu- 
nications 
$970 

THE  CONSTITUTION:  THAT 
DELICATE  BALANCE  (1984) 
(Community  forum  in  con- 
junction with  broadcast) 
University  of  Akron  (OH) 
$1,000 


OKLAHOMA  AND  THE  U.S. 
CONSTITUTION  (1984) 
(Reading  and  discussion 
groups) 

Arts  and  Humanities  Council 

of  Tulsa 

$350 

PENNSYLVANIA 
STATESMANSHIP  AND  THE 
CONSTITUTION  (1983) 
(Two-day  symposium) 
Center  for  the  Study  of  the 
Constitution,  PA 
$1,000 


U.S.  CONSTITUTION'S  BI- 
CENTENNIAL (1984) 
(Lecture  series) 
Catholic  University  of  Puerto 
Rico 
$5,000 

SOUTH  DAKOTA 
RELIGION,  PUBLIC 
SCHOOLS  ANf.      E  CON- 
STITUTION {m\f 
(Public  lectures) 
Association  of  Christf'ii 
Churches,  SD 
$1,997 


CONFERENCE  ON  THE  JU- 
DICIARY AND  THE  CONSTI- 
TUTION (1984) 
(Planning  grant) 
Hampden-Sydney  College,  VA 
$1,500 

WASHINGTON 

THE  CONSTITUTION  AND 

YOU  (1982) 

(Seminars,  workshops,  de- 
bates) 

Metrocenter  YMCA,  Seattle, 
WA 

$19,000 


OKLAHOMA 

SUMMER  INSTITUTE  FOR 
TEACHERS  ON  THE  CON- 
STITUTION (1983) 
College  of  Liberal  Studies, 
University  of  Oklahoma 
$9,509 


PUERTO  RICO 

A  HISTORICAL-POLITICAL 

VIEW  OF  PUERTO  RICAN 

AND  U.S.  CONSTITUTION 

(1984) 

(Forum) 

UIA  Alumni  Association 
$1,500 


The  initial  list  of  scholars  interested  in  Bicentennial  pro- 
grams appeared  in  Die  Fall,  1984  issue  of  this  Constitu- 
tion; supplements  to  it  have  appeared  in  subsequent  issues. 
Planners  should  get  in  touch  directly  with  Oiose  whom  they 
woidd  like  to  have  participate  in  their  programs. 


CALIFORNIA 

David  Sadofsky,  Ph.D.,  J.D. 
Department  of  Politics 
Chapman  College 
Orange,  CA  92666 
Modern  American  government 
and  society;  public  administra- 
tion 

HAWAII 

Stuart  Gerry  Brown,  Ph.D. 
Department  of  American  Studies 
University  of  Hawaii  at  Manoa 
Honolulu >0822 
Political  a?«<~  constitutional  his- 
tory; presidency 

Herbert  F.  Margulies,  Ph.D. 
Department  of  History 
University  of  Hawaii  at  Manoa 
Honolulu,  HI  96822 
Political  and  constitutional  his- 
tory 

Deane  Neubauer,  Ph.D. 
Faculty  of  Social  Sciences 
University  of  Hawaii  at  Manoa 
Honolulu,  HI  96822 
AmeHcan  polity;  democratic 
principles  and  process 

OHIO 

Howard  Tolley,  Jr.,  Ph.D.,  J.D. 
Department  of  Political  Science 
University  of  Cincinnati 
Cincipr  'Ui,  OH  45221-0375 
Civil  -gilts  and  liberties;  sepa- 
ration of  powers;  federalism 


UTAH 

TEACHING  THE  CONSTITU- 
TION/MOCK CONSTITU- 
TIONAL CONVENTION 
(1984) 

(Planning  grant  for  social 
studies  teachers'  program) 
Utah  Council  for  the  Social 
Studies 


Network  of  S^oSars:  Supplement 


TENNESSEE 

James  E.  Mock,  Ph.D. 

Department  of  Political  Science 

Austin  Peay  State  University 

Clarksville,  TN  37044 

Public  administration;  minority 

politirs 

TEaaS 

Lino  Graglia,  LL.B. 
School  of  Law 

University  of  Texas  at  Austin 
Austin,  TX  78705 
Constitutional  law 

MARYLAND 

Robert  W.  McHenry,  Ph.M. 
Department  of  History  and  Politi- 
cal Science 
Montgomery  College 
Rockville,  MD  1:0350 
Montesquieu;  foreign  affairs 

Address  change: 

OKLAHOMA 

Eldon  Eisenach,  Ph.D. 

Department  of  Political  Science 

University  of  Tulsa 

Tulsa,  OK  74104 

Colonial  constitutions;  religion 

and  constitutional  ideas 


VIRGINIA 

CONSTITUTION  BICENTEN- 
NIAL PLANNING  GRANT 
(1982) 

Institute  of  Government,  Uni- 
versity of  Virginia 
$1,500 

VIRGINIA  JEFFERSON 
MEETING  ON  THE  CONSTI- 
TUTION (1983) 
The  Jefferson  Foundation 
$8,500 


CONSTITUTIONS,  ANCIENT 
AND  MODERN  (1983) 
(Public  lecture  by  David  Mad- 
sen) 

Shorewood  High  School,  WA 
$305 

CONSTITUTIONS,  ANCIENT 
AND  MODERN  (1984) 
(Public  lecture  by  David  Mad- 
sen) 

American  Association  for 
University  Women 
$65 

WISCONSIN 

IF  MEN  WERE  ANGELS 
(1984) 

(Two-week  teacher  institute) 
Alverno  College,  WI 
$756L18 


Summer  Seminars  fos 
Teachers 


Secondary  School 


i  The  following  seminars  related  to  the  Constitution  will  be  of- 
ftred  in  1986: 


The  Making  of  the  Consti- 
tution 

Richard  R.  Beemar 
Summer  Sessions 
University  of  Pennsylvania 
Philadelphia,  PA  19104 

The  Creation  of  the  Ameri- 
can Constitution 
Paul  Finkelman 
History  Department 
SUNY,  Bingharnton 
Binghamton,  NY  13901 

Natural  Law,  Natural 
Rights,  and  the  American 
Constitutional  Order 
timothy  Fuller 
•olitical  Science  Department 


RJC 
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Colorado  College 
Colorado  Springs,  CO  80903 

The  Texts  of  Toleration: 
Locke,  Montesquieu,  Vol- 
taire, Mill 
Alan  C.  Kors 
Summer  Sessions  Office 
University  of  Pennsylvania 
Philadelphia,  PA  19104 

Alexis  de  Tocqueville,  De- 
mocracy in  America:  Reli- 
gion in  a  Democratic  Soci- 
ety 

Walter  H.  Capps 
Department  of  Religious 
Studies 

University  of  California 
Santa  Barbara,  CA  93106 


this  Constitution 


PUBLICATIONS 


JOURNAL  OF  AMERICAN  HISTORY,  SIGNS, 
PLAN  SPECIAL  BICENTENNIAL  ISSUES 

The  Journal  of  American  History  will  devote  its  December 
1987  issue  to  articles  that  will  illuminate  the  theme  of  the 
Constitution  and  constitutionalism  in  American  history.  A  spe- 
cial advisory  board  will  assist  in  preparing  the  issue,  which 
will  also  include  review  essays,  polls,  reminiscences  and  other 
features.  The  deadline  for  receipt  of  articles  is  December  1, 
1986.  For  further  information,  write:  David  Thelan,  Editor, 
Journal  of  American  History,  Ballantine  Hall,  Room  702,  Indi- 
ana University,  Bloomington,  IN  47405. 
Q  igns:  A  Journal  of  Women  in  Culture  and  Society  will 
W  publish  a  r  acial  issue  in  1987  that  will  explore  the  rela- 
tionship betwt     women  and  the  formation,  political  impact 
and  subsequent  evolution  of  the  Constitution.  Papers  are  invit- 
ed Jiat  consider  the  influence  of  the  Constitution  on  women 
of  all  races  and  classes.  The  issue  will  include  articles,  docu- 


ments, and  other  features.  Papers  should  be  sent  by  June  30, 
fW6,  to  Signs  Special  Issues,  207  East  Duke  Building,  Duke 
Ux^ersity,  Durham,  NC  27708. 

THE  ESSFNTIAL  ANTIFEDERALIST 

Edited  by  W.  b.  Alien  rtf  Harvey  Mudd  College  and  Gordon 
Lloyd  of  the  University  of  Rediands,  with  Margie  Lloyd  as 
associate  editor,  Tfie  Essential  Aniifederalist  has  been  pub- 
lished by  the  Center  for  the  Study  of  the  Constitution,  Carlisle, 
PA.,  and  the  University  Press  of  America.  It  has  been  designed 
specifically  for  classroom  use  and  provides  a  broad  selection 
of  some  of  the  principal  themes  of  the  Antifederalists.  For 
more  information,  write  to  the  Univer   .  Press  of  America, 
4700  Boston  Way,  Lanham,  MD  20706.  [Tfiis  entry  corrects  an 
item  published  originally  in  the  Fall  1985  issue  of  this  Con- 
stitution. —  erf.  ] 


ORGANIZATIONS  AND  INSTITUTIONS 


Cooperative  Exhibition  in  Six  States 

in  1976  the  Lilly  Library  at  Indiana  University  mounted 
an  exhibition  of  manuscripts  and  contemporary  publi- 
cations to  celebrate  the  Bicentennial  of  the  Declaration 
of  Independence.  This  exhibit  was  the  result  of  five 
years  of  acquisitions  and  planning  made  possible  by  an- 
nual grants  from  the  Ball  Brothers  Foundation  of  Mun- 
cie,  Indiana.  The  Library  and  the  Foundation  decided  to 
continue  their  collaboration  in  preparation  for  the  Bicen- 
tennial of  the  U.S.  Constitution.  The  purchase  of  one  of 
the  six  surviving  copies  of  the  first  draft  of  the  Constitu- 
tion for  members  of  the  Constitutional  Convention  was 
the  first  acquisition,  and  over  the  intervening  nine  years, 
significant  materials,  for  research  as  well  as  for  exhibi- 
tion, concerning  the  Constitution  during  the  period  of 
ratification  by  the  original  thirteen  states  have  been  add- 
ed. 

Consultation  between  the  directors  of  the  Lilly  Li- 
brary, the  Ohio  Historical  Society,  the  Newberry  Library 
in  Chicago,  the  Clements  Library  at  the  University  of 
Michigan,  the  State  Historical  Society  of  Wisconsin  and 
the  James  Ford  Bell  Library  at  the  University  of  Minne- 
sota resulted  in  a  decision  to  plan  a  cooperative  exhibi- 
tion, drawing  on  their  combined  resources  to  celebrate 
both  the  Bicentennial  of  the  Constitution  and  the  North- 
west Ordinance.  The  alumni  associations  and  the  history 
departments  of  eight  universities  within  the  six  states 
within  the  old  Northwest  Territory  have  already  begun 
working  together  on  a  program  of  lectures  and  publica- 
tions to  acquaint  the  public  with  the  significance  of  the 
Ordinance  of  1787. 

Application  has  been  made  to  the  National  Endow- 
ment for  the  Humanities  for  a  grant  which  will  allow  the 
exhibition  to  be  seen  in  each  of  the  six  states,  beginning 
in  Ohio,  the  first  state  admitted  to  the  Union  under  the 
Ordinance  of  1787,  in  July  1087.  It  would  move  to  Indi- 
ana in  September,  to  Illinois  in  November,  to  Michigan 
in  January  1988,  to  Wisconsin  in  March,  and  to  Minneso- 


ta in  May  where  it  will  conclude  in  June  1988,  on  the  Bi- 
centennial of  the  ratification  by  New  Hampshire,  the 
ninth  state,  which  made  the  Constitution  law. 

Included  will  be  the  manuscript  of  the  resolution  of 
Congress  convening  the  Constitutional  Convention, 
signed  by  secretary  Charles  Thomson;  the  first  printed 
draft  of  the  Constitution;  the  manuscript  of  the  fifth  Fed- 
eralist paper  and  Thomas  Jefferson's  copy  of  The  Feder- 
alist; James  Madison's  letter  to  George  Washington  giv- 
ing an  account  of  the  vote  for  ratification  of  the 
Constitution  in  the  Virginia  House  of  Burgesses;  George 
Washington's  letter  written  from  Mount  Vernon,  14  April 
1789,  accepting  the  Presidency  of  the  United  States;  and 
Thomas  Jefferson's  copy  of  the  Acts  Pasced  at  a  Con- 
gress of  the  United  States  of  America  (New  York,  1789) 
containing  the  first  printing  of  the  Bill  of  Rights.  An  il- 
lustrated catalogue  with  historical  commentary  by  Dr. 
Cecil  K.  Byrd  will  accompany  the  exhibition.  For  more 
information,  contact  William  R.  Cay>^,  Lilly  Library,  Indi- 
ana University,  Bloomington,  IN  47405-3301. 
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Pi  Sigma  Alpha  Offers  Awards  for 
Bicentennial  Projects 

Pi  Sigma  Alpha,  the  national  high  school  political  science 
honor  society,  has  announced  that  it  will  award  two  prizes 
of  up  to  $1000  each  in  1985  and  1986  for  projects  from  its 
chapters  relating  to  the  Bicentennial  of  the  Constitution.  Pro- 
jects may  include  speakers,  paper  contests,  conferences  or 
other  programs.  For  further  information,  write:  Pi  Sigma  Al- 
pha, 4000  Albemarle  Street,  N.W.,  Washington,  D.C.  20016. 
(202)  362-5342. 

The  Living  Constitution  Conference 

TThe  Bar  Association  of  St.  Louis  and  the  American  Civil  Lib- 
I  erties  Union  of  Eastern  Missouri  co-sponsored  a  conference 
in  October  1985  for  teachers  of  grades  9-12,  the  first  in  a  se- 
ries of  scholarly  workshops  for  integrating  constitutional  stud- 
ies into  the  classrooms.  Held  in  cooperation  with  the  College 
of  Arts  and  Sciences,  University  of  Missouri-St.  Louis,  the  con- 
ference was  designed  to  explore  the  importance  of  teaching 
the  U.S.  Constitution  and  Bill  of  Rights  in  the  secondary  cur- 
riculum, to  enhance  the  understanding  of  constitutional  law, 
and  to  provide  classroom  teaching  resource  ;  sad  strategies;  its 
specific  focus  was  religious  liberty.  Teachers  were  invited  to 
bring  effective  teaching  materials  with  which  they  were  famil- 
iar. For  further  information,  write:  Bar  Association  of  Metro- 
politan St.  Louis,  One  Mercantile  Center,  Suite  3600,  St.  Louis, 
MO  63101. 

National  Center  for  ConstiMmnal  Studies 

The  National  Center  for  Constitutional  Studies  is  a  private, 
non-profit  educational  foundation  created  to  provide  text 
materials  and  specialized  courses  in  constitutional  studies  for 
schools,  public  officials  and  others.  The  Center  seeks  to  pro- 
mote a  renewed  appreciation  for  the  constitutional  system  and 
fundamental  principals  of  liberty.  To  do  so,  the  Center  has 
published  a  constitutional  textbook,  The  Making  of  America; 
it  also  offers  a  monthly  magazine  called  The  Constitution.  Its 
Bicentennial  program  includes  a  series  of  booklets  with  sug- 
gestions for  celebrating  the  Bicentennial,  legislative  and  lead- 
ership conferences,  production  of  audio  and  video  tapes  for 
broadcast  and  use  in  schools,  publication  of  a  set  of  biogra- 
phies about  key  figures  in  America's  past,  patriotic  games,  col- 
oring books  and  story  books,  a  speakers'  bureau,  and  an  edu- 
cational game  for  teaching  about  the  Constitution.  For  further 
information,  write:  NCCS,  P.O.  Box  37110,  Washington,  D.C. 
20013;  (202)  371-0008. 

Convention  81  Announces  Eleventh  Annual 
Session 

Convention  II,  the  model  Constitutional  Convention  for  high 
Vschool  students,  held  its  Eleventh  Annual  Session  in  Wash- 
ington, DC,  February  4th  through  8th,  1986. 

High  school  students  serve  as  Delegates  to  Convention  II, 
proposing  and  debating  constitutional  amendments  in  cham- 
bers of  the  United  States  Senate  and  House  of  Representa- 
tives. 

The  Delegates  introduce  their  proposed  amendments  into 
Committees.  The  Committees,  led  by  the  Committee  Chairmen 
who  are  chosen  from  among  the  Delegates,  consider  the  text 

O 
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and  the  substance  of  the  proposed  amendments.  If  in  the  opin- 
ion of  the  Committee  the  proposed  amendment  is  worthy  of 
the  consideration  of  the  entire  Convention,  it  is  reported  out 
for  debate  among  all  the  Delegates. 

Delegates  to  Convention  II  exchange  ideas  and  develop 
friendships  with  their  peers  from  across  the  country.  They 
learn  about  the  Constitution  and  about  the  process  of  amend- 
ing it.  They  also  learn  about  the  process  of  politics,  the  art  of 
compromise. 

The  National  Association  of  Secondary  School  Principals 
has  placed  Convention  II  on  its  Advisory  List  of  Contests  and 
Activities  for  each  of  the  past  five  years. 

For  further  information  or  for  applications,  please  contact 
Convention  II,  P.O.  Box  44086,  Washington,  DC  20026. 

The  Jefferson  Meeting  on  the 
Constitution— Guides  for  Teachers  and 
Communities 

The  Jefferson  Foundation— a  non-profit,  non-advocacy  orga- 
nization— has  developed  a  program  called  The  Jefferson 
Meeting  on  the  Constitution  which  increases  citizens'  under- 
standing of  the  Constitution  by  involving  them  in  discussions 
of  issues  concerning  constitutional  change.  Successful  Jeffer- 
son Meetings  have  been  organized  at  the  state-wide,  communi- 
ty, and  school  levels.  To  encourage  local  organization  of  Jef- 
ferson Meetings,  the  Jefferson  Foundation  has  published  two 
guides,  "The  Jefferson  Meeting  on  the  Constitution:  The  Con- 
stitution in  the  Classroom,  A  Guide  for  Teachers,"  and  "The 
Jefferson  Meeting  on  the  Constitution:  The  Constitution  in  the 
Community,  A  Guide  for  Communities."  Each  guide  provides 
an  overview  of  the  Jefferson  Meeting,  a  step-by-step  plan  for 
organizing  a  Meeting,  suggestions  for  use  of  the  Meeting  in 
various  settings  with  various  participants,  and  a  listing  of  re- 
sources that  will  be  useful  in  participants'  preparation  for  the 
Meeting. 

Jefferson  Meetings  foster  discussion — first  in  issue  commit- 
tees and  then  in  a  general  session — of  up  to  six  constitutional 
issues.  These  issues  and  the  titles  of  Jefferson  Foundation  Dis- 
cussion Guides  about  them  are: 

"To  Make  and  Alter  Their  Constitutions  of  Government," 
about  amending  the  Constitution. 

"So  Great  a  Power  to  Any  Single  Person,"  examining  the  desir- 
ability of  changing  the  president's  term  of  office  to  one 
six-year  term. 

"During  Good  Behavior,"  about  setting  terms  o?  office  for  fed- 
eral judges  and/or  altering  the  manner  of  Uieir  selection. 
"To  Control  the  Abuses  of  Government,"  a  disr  *ssion  of  the 

item  veto  and  the  legislative  veto. 
"The  Root  of  Republican  Government,"  a  discussion  of  extend- 
ing and  limiting  the  number  of  terms  of  Representatives. 
"The  Plain  Simple  Business  of  Election,"  a  discussion  about 

the  popular  election  of  the  president. 
These  Discussion  Guides,  used  in  conjunction  with  the  Teach- 
er's or  Community  Guide,  will  allow  schools  and  communities 
to  organize  and  execute  their  own  Jefferson  Meetings  on  the 
Constitution. 

A  packet  containing  either  the  teacher's  guide  or  the  com- 
munity guide  and  the  six  discussion  guides  is  available  from 
The  Jefferson  Foundation  for  $12.  Discussion  guic?s  ix  avail- 
able to  persons  or  groups  organizing  a  Jefferson  Meeting  for 
75C  each.  Individuals  and  libraries  may  obtain  the  discission 
guides  for  their  use  for  $1  each. 

To  order  materials  for  a  Jefferson  Meeting,  contact:  The  Jef- 
ferson Foundation  1529  18th  Street,  N.W.  Washington,  D.C. 
20036;  (202)  234-3688. 
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Freedoms  Foundation  at  Valley  Forge 

Freedoms  Foundation  is  a  national  non-profit,  non-partisan, 
non-sectarian  organization  founded  in  1949.  The  Founda- 
tion's educational  programs  include  Freedom  and  Leadership 
youth  conferences  for  young  people,  and  continuing  education 
graduate  credit  seminars  and  American  history  workshops  for 
teachers  and  other  professionals. 

Nearly  6,000  members  of  42  Volunteer  Chapters  in  20  states 
work  to  support  Freedoms  Foundation  in  their  local  communi- 
ties. They  encourage  awards  nominations,  honor  local  award 
recipients,  sponsor  participants  to  the  educational  programs 
and  publicize  these  activities  in  the  local  media. 

The  Freedoms  Foundation  created  the  Center  for  Responsi- 
ble Citizenship  (CRC)  to  develop  and  communicate  a  deeper 
understanding  of  the  rights  and  responsibilities  of  citizenship. 
CRC's  primary  objective  is  a  balanced  dialogue  that  examines 
the  way  our  rights  and  responsibilities  function  in  tandem  to 
help  preserve  our  free  society.  Toward  this  end,  the  Center 
distributes  a  "Bill  of  Responsibilities."  (See  illustration.) 

As  the  first  step  in  laying  the  intellectual  foundation  for  fu- 
ture programs,  CRC  sponsored  a  two-day  symposium  in  Wash- 
ington, D.C.  on  December  13-14,  1984.  On  the  evening  of  De- 
cember 13,  during  a  dinner  and  ceremony  chaired  by  the  Chief 
Justice  of  the  United  States  Warren  E.  Burger,  the  Center  was 
officially  inaugurated.  Dr.  John  Silber,  president  of  Boston  Uni- 
versity, delivered  the  keynote  address.  Following  opening  cere- 
monies the  next  day  in  the  beautiful  and  historic  Old  Senate 
Chamber,  with  Senator  Strom  Thurmond  presiding,  a  distin- 
guished panel  of  experts  delved  into  historical  and  contempo- 
rary perspectives,  along  with  constitutional  issues  and  the  re- 
sponsibilities of  the  media.  The  symposium  was  attended  by 
more  than  250  people,  including  representatives  of  over  70 
education  and  service  organizations. 

The  C  jtfer  is  now  organizing  a  consortium  of  civic,  service 
and  educational  organizations  with  significant  grassroots  out- 
reach. Their  active  involvement  will  help  us  refine  and  im- 
prove the  activities  of  CRC  and  will  assist  in  achieving  the 
widest  possible  distribution  for  the  Bill  of  Responsibilities.  In 
order  to  enhance  its  applicability  for  classroom  use,  educators 
and  curriculum  specialists  will  help  develop  teaching  guides 
and  related  materials  to  accompany  the  Bill.  Consortium  mem- 
bers to  date  include:  American  Association  of  Retired  Persons; 
American  Association  of  School  Administrators;  American  Bar 


Association;  Citizen's  Choice;  Civitan  International;  Corpora- 
tion for  Public  Broadcasting;  Future  Business  Leaders  of 
America;  General  Federation  of  Women's  Clubs;  Junior 
Achievement,  Inc.;  National  Association  of  Elementary  School 
Principals;  National  Federation  of  Independent  Business;  Na- 
tional 4-H  Council;  National  School  Boards  Association;  Opti- 
mist International;  Pilot  Club  International  and  Veterans  of 
Foreign  Wars. 
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Jlrtamblt.  Freedom  ind  responsibility  ire  mutual  and  inseparable:  we  can  ensure  enjoyment  of 
the  one  only  by  exercising  the  other.  Freedom  for  all  of  us  depends  on  responsibility  by  each  of  ua.  To 
secure  and  expand  our  liberties,  therefore,  we  accept  thcae  responsibilities  as  individual  members  of 
a  free  society: 


o  be  fully  rttpontiblt  for  our  own  actions  and  for  the  con  sequence  i  of  thote  actio**.  Freedom  to 
choose  carries  with  it  the  responsibility  for  our  choices. 

o  respect  (At  rig*t*  and  belief*  oj  other*.  In  a  free  society,  diversity  flourishes.  Courtesy  and 
consideration  toward  others  are  measures  of  a  civilized  society. 

o  give  tympatky.  underitandingand  help  to  otheri.  As  we  hope  others  will  help  ua  when  we  are  in 
need,  we  should  help  others  when  they  are  in  need, 

o  do  our  bett  to  meet  our  own  and  our  fomiliet'  nttdt.  There  ia  no  personal  freedom  without 
economic  freedom.  By  helping  ourselves  and  those  closest  to  us  to  become  productive  members  of 
society,  we  contribute  to  the  strength  of  the  nation. 

o  retpect  ond  obey  the  law*.  Laws  are  mutually  accepted  rulea  by  which,  together,  we  maintain  a 
free  society.  Liberty  itself  is  built  on  a  foundation  of  law.  That  foundation  provides  an  orderly 
process  for  changing  lawa.  It  also  depends  on  our  obeying  laws  once  they  have  been  freely  adopted. 

rrro  respect  the  property  of  other*,  both  private  and  pubb'c.  No  one  has  a  right  to  what  id  not  his  or 
Ushers.  The  right  to  enjoy  what  is  ours  depends  on  our  respecting  the  right  of  otheri  to  enjoy  what  is 
theirs, 

oiAore  with  othen  our  appreciation  of  the  benefit*  and  obligation*  of  freedom.  Freedom  shared  is 
freedom  strengthened. 

o  participate  constructively  in  the  nation'*  political  life.  Democracy  depends  on  an  active  citizenry. 
It  depends  equally  on  an  Informed  citizenry. 

o  help  freedom  survive  6y  aituming  pergonal  rttpontibitity  for  it*  deferue.  Our  nation  cannot 
survive  unless  we  defend  it.  Its  security  rests  on  the  individual  determination  of  nub  of  us  to  help 
preserve (L 

o  respect  the  right*  and  to  meet  the  responsibilities  on  which  our  liberty  reitt  ond  our  democracy 
depend*.  This  is  the  essence  of  freedom.  Maintaining  it  requires  our  common  effort,  all  togethf- 
and  each  individually. 


Deve!oo#dan<j<jistriCuiodCvfrce<io.ns  foundation*!  Veflevfotge 
ffl  »9S5  cy  freedoms  foundation  at  Valley  foige 


Constitutional  History  Conference  for 
Secondary  School  Teachers  at  Creighton 
University 

Creighton  University  will  host  a  conference  on  June  17-19, 
1986  for  secondary  school  teachers.  The  topic  will  be  the 
teaching  of  American  constitutional  history.  Faculty  for  the 
conference  have  been  drawn  from  Creighton's  Department  of 
History,  Political  Science,  and  Education,  and  School  of  Law 
as  well  as  Omaha  area  secondary  schools.  The  program  has 
been  developed  in  cooperation  with  the  Nebraska  Department 
of  Education  and  the  College  Board. 

The  conference  will  follow  a  format  established  by  the 
American  Historical  Association.  It  will  include  six  sessions  on 
topics  related  to  the  United  States  Constitution  in  which  both 
content  and  instruction  will  be  discussed.  The  topics  will  be: 
The  Constitutional  Convention:  A  Simulation;  Nationalism  and 
States'  Rights;  Judicial  Review;  Civil  Rights  and  the  Issue  of 


-  yJ$^  Constitution 
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Equality;  The  Imperial  Presidency  and  the  Power  to  Make  War; 
and  The  Bill  of  Rights  Today. 

Scholarly  presentations  will  be  made  at  each  session  fol- 
lowed by  the  distribution  and  review  of  sample  lesson  plans. 
These  lesson  plans  will  serve  as  the  focus  of  workshop  activi- 
ty in  which  teachers  will  be  able  to  adapt  the  plans  to  their 
own  individual  needs  or  to  outline  collateral  plans.  Conference 
faculty  will  prepare  the  model  lesson  plans  and  assist  partici- 
pants in  the  workshop.  A  special  presentation  will  be  made  at 
the  conference  by  a  representative  of  the  College  Board  un- 
veiling a  new  American  government  program  for  secondary 
schools. 

The  conference  will  be  held  on  the  campus  of  Creighton 
University,  making  use  of  university  research  and  instructional 
facilities.  Up  to  three  graduate  credits  will  be  offered  to  partic- 
ipants who  elect  to  fulfill  additional  requirements  outlined  *  y 
the  Department  of  History.  For  further  information,  contact 
Dr.  Bryan  Le  Beau,  Department  of  History,  Creighton  Universi- 
ty, Omaha,  Nebraska  68178. 
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American  Bar  Association  launches  "We 
the  People:  A  Bicentennial  Salute  to  the 
Constitution." 

The  American  Bar  Association,  in  cor\junction  with  a  wide 
range  of  national  organizations,  has  launched  a  comprehen- 
sive Bicentennial  project  designed  to  educate  the  American 
public  about  the  Constitution  and  its  unique  role  in  our  na- 
tion's history. 

The  centerpiece  of  WE  THE  PEOPLE  is  a  series  of  eight 
one-hour  television  programs  to  be  broadcast  in  1987  on  the 
Public  Broadcasting  Service.  The  series,  to  be  co-produced 
with  KQED-TV  in  San  Francisco,  will  analyze  contemporary 
constitutional  questions  and  trace  the  J^rcvic  development  of 
fundamental  constitutional  principles.  A  rwjor  mass-market 
book  will  he  tied  to  the  prime- time  series. 

Thiii&ctn  half-hour  weekly  radio  programs,  to  be  broadcast 
on  National  Public  Radio,  as  well  as  50  five-minute  spots,  will 
supplement  the  television,  programs.  The  project  also  includes 
a  ssrlw  of  eight  Sunday  newspaper  supplements  to  be  distrib- 
uted by  the  American  Newspaper  Publishers  Association 
(ANPA)  Foundation,  a  series  of  Bicentennial  publications,  and 
special  events  and  conferences. 

Community-based  forums  throughout  the  country  will  give 
adults  the  chance  to  examine  the  underlying  values  of  the 
Constitution  and  their  significance  for  contemporary  society 
and  the  modern  individual. 

Through  the  ABA  Special  Committee  on  Youth  Education 
for  Citizenship,  materials  from  the  Bicentennial  project  will  be 
made  accessible  to  school  children.  Regional  workshops  pro- 
gramming guides,  a  magazine,  and  free  newsletters  are 
planned. 

The  following  topics  will  provide  the  substantive  and  pro- 
grammatic focus  for  the  television  series,  community  forums, 
radio  and  newspaper  series,  conferences  and  symposia,  and  all 
the  youth  components:  Why  a  Constitution?;  Governing  a  Na- 
tion; Judicial  Power;  Expression  and  the  Political  Process; 
Self-Expression  and  Freedom  of  Religion;  Equality  Under  the 
Constitution;  Rights  of  Uve  Accused;  Autonomy  and  Economic 
Freedom. 

WE  THE  PEOPLE  brings  together  the  combined  resources 
and  expertise  of  the  following  organizations:  •American  Asso- 
ciation of  Adult  and  Continuing  Education  •American  Associ- 
ation of  Community  and  Junior  Colleges  •American  Associa- 
tion of  School  Administrators  •  American  Library  Association 

•  American  Newspaper  Publishers  Association  Foundation 

•  American  Society  of  Newspaper  Editors    KQED,  Inc.  •  Na- 
tional Association  of  Bar  Executives  •  National  Association  of 
Broadcasters  •  National  Association  of  Elementary  School 


Principals  <*  National  Association  of  Secondary  School  Princi- 
pals ©  National  Community  Education  Association  •  National 
Council  for  the  Social  Studies  ©National  School  Boards  Asso- 
ciation •  Office  of  Smithsonian  Symposia  and  Seminars  ©Sig- 
ma Delta  Chi,  Society  of  Professional  Journalists. 

For  more  information,  contact  Robert  S.  Peck,  ABA,  750  N. 
Lake  Shore  Drive,  Chicago,  IL  60611;  (312)  988-5728. 

National  Society  Daughters  of  the 
American  Revolution 

Every  year,  the  more  than  three  thousand  DAR  chapters  plan 
activities  for  and  promote  Constitution  week,  September 
17-23.  Among  these  activities,  chapters  disseminate  patriotic 
literature,  spot  announcements  for  radio,  television,  schools 
and  newspapers,  commemorative  medals  and  pins,  posters, 
and  displays.  Local  observances  have  included  essay,  poster, 
and  poetry  contests,  mural  painting,  and  computer  quiz  disks. 
The  DAR  also  distributes  a  manual  for  citizenship  to  those 
wishing  to  become  American  citizens,  and  during  Constitution 
Week,  DAR  members  make  a  special  effort  to  attend  natural- 
ization courts  to  offer  American  flags  and  refreshments  to  the 
new  citizens.  For  further  information,  write:  Mrs.  Walter 
Hughey  King,  President  General,  National  Society  Daughters  of 
the  American  Revolution,  1776  D  Street,  N.W.,  Washington, 
D.C.  20006-5392;  (202)  628-1776. 

Schools  Seek  Essays  from  Students  on 
Constitution 

St.  John's  University  and  the  College  of  Saint  Benedict,  in 
Collegeville,  Minnesota,  are  sponsoring  an  essay  contest  for 
1985-86  as  part  of  an  eight-year  program  to  commemorate  the 
Bicentennial  of  the  Constitution.  The  theme  of  the  1985-86 
celebration  is  "women  and  the  Constitution";  essays  may  be 
submitted  by  any  full-time  student  of  SJU  or  CSB,  exploring 
the  historical  background,  significance  and  implications  of  one 
of  the  controversies  that  have  arisen  concerning  the  status  of 
women  and  men  under  the  Constitution.  Winning  students  will 
receive  cash  prizes  and  a  book  on  the  Constitution. 


Around  the  States 


Humanities  Foundation  to  Coordinate 
3icentenniai  in  Alabama 

f^overnor  George  C.  Wallace  has  designated  the  Alabama 
U  Humanities  Foundation  (AHF)  to  serve  as  the  official  agen- 
cy to  commemorate  the  Bicentennial  of  the  Constitution  in  the 
state  of  Alabama.  The  AHF  is  now  working  closely  with  other 
state  agencies  to  plan  special  activities  for  1986-87  and  servti; 
as  the  contact  with  federal  agencies  and  state  national  organi- 


zations. The  Foundation  is  also  devoting  a  major  portion  of  its 
grant  funds  to  the  support  of  Bicentennial  projects,  including 
summer  seminars  for  secondary  school  teachers,  media,  exhib- 
it and  general  programs.  A  grant  from  the  Aetna  Life  and  Ca- 
sualty Foundation  will  permit  the  establishment  of  a  speakers' 
bureau  in  Birmingham  in  1986.  The  Foundation  also  antici- 
pates production  of  a  state  Bicentennial  newsletter  and  a  state 
conference  in  September,  1987.  For  more  information,  contact 
Walter  L.  Cox,  Executive  Director,  Alabama  Humanities  Foun- 
dation, Box-A-40,  Birmingham,  AL  35254;  (205)  324-1314. 
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New  Jersey  Historical  Commission 
Sponsors  Bicentennial  Grants 

fln  1986,  the  New  Jersey  Historical  Commission  will 
■  sponsor  grants  to  commemorate  the  Bicentennial  of 
the  U.S.  Constitution  (1987-89).  The  new  program  as- 
sists projects  dealing  with  New  Jersey's  rolo  in  drafting 
and  ratifying  the  Constitution,  the  history  of  the  state's 
three  constitutions,  and  constitutional  issues  in  New  Jer- 
sey history. 

The  following  types  of  projects  are  eligible:  research 
(maximum  award,  $2,000),  puhiie  programs  ($4,000), 
publication  ($6,000),  teaching  projects  ($1,000)  and  con- 
servation of  historical  materials  ($4,000). 

In  1985,  the  Commission  cosponsored  a  session  on 
"Continuing  Constitutional  Controversies:  1780s-1980s" 
at  the  annual  meeting  of  the  New  Jersey  Council  for  the 
Social  Studies,  November  7  at  the  Hilton  Marina  Hotel  in 
Atlantic  City. 

Richard  Matthews  of  the  Department  of  Political  Sci- 
ence at  Ursinus  College  discussed  the  debate  among  his- 
torians and  political  scientists  over  the  intentions  of  the 
founders.  Patricia  Matuszewski,  a  teacher  at  Franklin 
High  School  in  Somerset,  discussed  methods  of  teaching 
the  Constitution  and  its  political  and  social  origins.  For 
more  information,  contact  the  Commission  office,  113  W 
State  St.,  CN305,  Trenton,  NJ  08625;  (609)  292-6062. 

Maryland  Plans  for  Annapolis 
Bicentennial 

The  Annapolis  Convention,  September  H_14,  1786,  was 
a  crucial  event  in  the  development  of  the  U.S.  Consti- 
tution. It  signaled  the  beginning  of  multi-state  cooper- 
ation and  discussion,  which  was  an  important  departure 
from  the  bilateral  discussions  represented  by  the  Mount 
Vernon  Conference  of  March  1785.  It  also  issued  a  re- 
port that  broadened  the  framework  of  discussion  from 
issues  relating  exclusively  to  trade  and  commerce  to  all 
matters  necessary  "to  render  the  constitution  of  the  fed- 
eral government  adequate  to  the  exigencies  of  the 
union."  And,  of  course,  it  was  the  Annapolis  Convention 
that  urged  Congress  to  call  another  convention  of  all  the 
states  to  meet  in  Philadelphia  in  1787,  where  the  Consti- 
tution was  written. 

To  mark  the  Bicentennial  of  the  Annapolis  Conven- 
tion, Maryland  will  host  two  days  of  activities  in  Annap- 
olis on  September  12-13,  1986.  On  Friday,  the  Ballet 
Theatre  of  Annapolis  will  present  a  special  performance 
of  their  "Annapolis  Yesteryear1'  ballet,  and  the  St.  Johns 
College  public  lecture  will  be  devoted  to  the  Constitu- 
tion. On  Saturday,  the  Maryland  Humanities  Council  will 
sponsor  a  day-long  conference  for  the  public,  with  pa- 
pers by  scholars  and  a  panel  discussion  in  the  morning, 
and  outreach  workshops  in  the  afternoon.  The  Annapolis 
Mayor's  Commemorative  Committee  is  planning  an  Eigh- 
teenth-Century Fair  for  Saturday  afternoon.  There  will 
be  eighteenth-century  lawn  games,  races,  craftspeople  in 
costume,  militia  units,  and  much  more  to  give  the  public 
a  sense  of  what  life  was  like  in  Annapolis  at  the  time  of 
the  Annapolis  Convention.  In  addition,  there  will  be  six 
performances  of  a  locally  written  and  produced  play 
that  will  tell  the  story  of  the  Annapolis  Convention.  The 
hope  of  the  planners  is  that  everyone  will  enjoy  the  day, 
and  that  they  will  also  come  away  from  the  fair  with  a 
better  understanding  about  what  the  Annapolis  Conven- 


tion was  and  Maryland's  role  in  the  creation  and  adop- 
tion of  the  Constitution. 

For  further  information,  contact  Greg  Stiverson,  Mary- 
land State  Archives,  Box  828,  Annapolis,  MD  21404; 
(301)  269-3914. 

Philadelphia  Plans  for  September  17, 


erand  Federal  Procession  and  Closing  Ceremonies  - 
"-ptember  17,  1987  -  will  be  the  premiere  events  of 
thi    ^entennial  year.  The  We  The  People  200  commit- 
tee will  be  the  national  coordinator  of  events  scheduled 
on  a  proposed  federal  holiday  -  Constitution  Day,  Sep- 
tember 17  -  the  day  of  the  signing  of  the  Constitution. 
The  holiday  will  include  several  events  here  and  in  other 
communities. 

A  Grand  Federal  Procession  will  be  created  in  Phila- 
delphia in  honor  of  the  Constitution,  and  other  commu- 
nities will  be  encouraged  to  hold  smaller  ones.  Originally 
held  in  1788,  Federal  Processions  with  parades,  floats 
and  military  units  were  organized  by  the  delegates  to  the 
Constitutional  Convention  to  demonstrate  support  for 
the  Constitution,  whose  ratification  was  still  uncertain, 
in  every  state  and  in  scores  of  towns.  It  was,  a  Boston 
newspaper  reported,  "an  exhibition  to  which  America 
has  never  before  witnessed  an  equal;  and  which  has  ex- 
ceeded anything  of  the  kind  Europe  can  boast  of."  Such 
a  Grand  Federal  Procession  of  the  50  States  and  U.S.  ter- 
ritories, involving  diverse  groups  of  marchers  and  per- 
haps the  best  marching  bands  in  the  nation,  will  be 
staged  here  as  the  first  part  of  the  closing  ceremony,  to 
be  reviewed  by  the  President  of  the  United  States,  Mem- 
bers of  Congress,  Supreme  Court  Justices,  and  heads  of 
state  or  their  representatives. 

The  parade  will  be  followed  by  a  signing  ceremony 
symbolically  affirming  the  nation's  allegiance  to  the  Con- 
stitution, followed  by  afternoon  concerts  and  galas.  In 
the  evening,  musical  performances  will  be  held  through- 
out Philadelphia  to  be  attended  by  the  public  and  digni- 
taries. Similar  ceremonies  and  shows  will  be  encouraged 
in  other  cities,  with  at  least  several  other  cities  partici- 
pating in  a  national  network. 

Independence  National  Historical  Park  will  play  the 
central  role  in  the  events  of  Constitution  Day.  Major 
public  ceremonies  will  be  staged  at  Independence  Hall 
and  on  Independence  Ma)I.  For  further  information,  con- 
tact Fred  Stein,  We  the  People  —  200,  313  Walnut  Street 
Philadelphia,  Pa  19106;  (2!5)  597-1787. 
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Federal  Bicentennial  Agenda 


Commission  on  the  Bicentennial 
Presents  Report 

As  required  by  PL  98-101,  on  September  17,  1985,  the  Com- 
mission on  the  Bicentennial  of  the  United  States  Constitu- 
tion presented  its  first  report  to  the  president,  both  Houses  of 
Congress  and  the  Judicial  Conference  of  the  United  States. 
The  report  indicated  that  the  Commission  had  established  sub- 
committees on  education,  private  organizations  and  media, 
and  additional  administrative  committees. 

The  report  also  laid  out  a  general  framework  of  the  com- 
memoration, which  would  invite  every  community  and  family 
to  participate.  The  celebration  would  have  three  phases:  1987 
would  be  dedicated  to  the  memory  of  the  founders  and  the 
document  drafted  in  Philadelphia,  marked  by  both  solemn  and 
festive  ceremonies  on  September  17,  1987,  the  anniversary  of 
the  Constitution's  adoption  by  the  Constitutional  Convention. 
In  1988,  events  will  focus  on  the  ratification  contest,  including 
the  publication  of  Hie  Federalist  essays.  The  establishment  of 
the  government  will  be  commemorated  in  1989,  observing  the 
beginnings  of  the  legislative,  executive  and  judicial  branches 
and  the  inauguration  of  George  Washington  as  the  first  presi- 
dent. The  third  phase  will  address  the  role  of  the  federal  gov- 
ernment in  securing  freedom  and  prosperity  under  the  Consti- 
tution. 

The  Commission  is  also  urging  the  appointment  of  a  Consti- 
tution Commemoration  Commission  in  every  state  and  terri- 
tory; many  have  responded  to  this  call..  [See  list  in  this  issue.  ] 
The  Commission  expects  to  prepare  a  booklet  to  assist  state 
commissions  in  planning  their  own  observances.  The  Commis- 
sion also  encourages  private  organizations  to  plan  for  the  Bi- 
centennial, and  especially  to  devote  time  at  their  national  con- 
ventions in  the  Bicentennial  period  for  speakers  on  the 
Constitution,  as  well  as  to  include  articles  about  the  Constitu- 
tion in  their  publications. 

The  Commission  report  included  a  provisional  list  of  activi- 
ties it  expects  to  undertake.  Among  those  mentioned  were  the 
establishment  of  a  toll-free  number  for  information  about  Bi- 
centennial programs;  a  calendar  showing  a  schedule  of  Bicen- 
tennial events;  a  speakers'  bureau;  contest  activities  (play-writ- 
ing, essay,  debate,  newspaper  articles,  fine  arts)  for  school 
groups;  and  planting  of  Constitution  trees.  The  Commission  is 
also  investigating  a  number  of  projects  in  the  media  and  in  the 
arts. 

The  Commission  also  held  meetings  on  November  24  &  25, 
1985,  and  February  1  &  2,  1986.  Additional  meetings  are  sched- 
uled for  April  13  &  14  and  June  27  &  28,  198G.  Commission 
staff  is  headed  by  Mark  W.  Cannon,  Staff  Director,  and  Ronald 
Mann,  Deputy  Staff  Director.  For  further  Information,  write: 
Commission  on  the  Bicentennial  of  the  United  States  Constitu- 
tion, 734  Jackson  Place,  N.W.,  Washington,  D.C.  20503;  (202) 
872-1787. 


Commission  Seeks  Staff 

The  Federal  Bicentennial  Commission  is  looking  for 
staff  knowledgeable  about  the  founding  period.  Applicants 
should  have  imaginative,  practical  abilities  to  promote, 
develop  and  evaluate  programs  in  coordination  with  pub- 
lic agencies  and  private  organizations.  Send  form  171  or 
resume  to  Jeannie  Reed  at  the  Commission  office,  734 
Jackson  Place,  N.W.,  Washington,  D.C.  20503. 


USIA  Establishes  Bicentennial  Office 

he  United  States  Information  Agency  (USIA)  has  estab- 
lished an  International  Coordinator's  Office  for  the  Bicen- 
tennial. Career  Minister  John  L.  Hedges  heads  the  office,  which 
is  responsible  for  the  overall  direction  and  management  of 
USIA's  programs  for  the  Bicentennial  from  1985-88.  During 
the  Bicentennial  period,  USIA  will  give  major  attention  in  its 
overseas  information  and  cultural  programs  to  America's  two 
hundred  years  of  experience  with  democratic  constitutional 
government.  Activities  of  the  Agency  will  emphasize  the  rele- 
vance of  the  U.S.  Constitution  and  constitutional  system  in  the 
world  today. 

USIA  officers  in  its  214  overseas  posts  are  planning  Bicen- 
tennial projects  with  participation  by  local  media,  academic, 
government  and  professional  leaders.  American  experts  in 
constitutional  law,  history,  government  and  the  social  sciences 
will  soon  begin  to  participate  in  Bicentennial-related  speaking 
programs  in  129  countries  with  USIA  sponsorship.  Its  135  li- 
braries and  reading  rooms  in  83  countries  will  conduct  a  se- 
ries of  Bicentennial  exhibits  and  book  projects;  similar  pro- 
grams will  be  offered  to  106  USIA-supported  binational  centers 
in  23  countries  as  well  as  to  cooperating  libraries  elsewhere. 
USIA  posts  will  facilitate  special  Bicentennial-related  docu- 
mentary reporting  and  news  coverage  on  the  U.S.  by  foreign 
media.  Study  of  the  U.S.  constitutional  system  will  be  a  major 
component  in  the  Agency's  English-language  teaching  and  aca- 
demic study  programs.  Overseas  posts  will  distribute  specially- 
prepared  Bicentennial  pamphlets  and  posters  in  local  languages. 

The  Voice  of  America,  USIA's  international  radio  facility 
which  reaches  120  million  listeners  in  42  languages  each  week, 
has  begun  reporting  on  Bicentennial  news  events  and  will  car- 
ry special  feature  programs  about  the  origins  and  development 
of  the  U.S.  Constitution. 

The  Agency's  Television  and  Film  Service  also  will  give  high 
priority  to  communicating  the  message  of  the  Bicentennial  cel- 
ebration overseas.  It  will  acquire  relevant  videotape  programs 
and  films  produced  by  American  media  and  distribute  them  to 
foreign  audiences.  WORLDNET,  the  interactive  TV  network 
linking  Washington  via  satellite  to  U.S.  Embassies  and  USIA 
posts  on  six  continents,  will  emphasize  Bicentennial  themes  in 
its  programming. 

During  the  commemorative  period,  the  USIA  Press  and  Pub- 
lications Sen\ce  will  focus  on  America's  experience  as  a  con- 
stitutional democracy  via  its  radioteletype  press  network 
which  regularly  carries  five  regional  transmissions  in  four 
world  languages  5  days  each  week  and  its  ten  multi-lingual 
magazines. 

USIA-administered  programs  of  educational  and  cultural  ex- 
change have  begun  to  implement  Bicentennial  projects,  which 
will  reach  their  zenith  during  the  1987-1989  period.  For  more 
information,  call  (202)  485-6797. 


Roger  Sherman 

ioger  Sherman,  the  introducer  of  the  Connecticut 
_  ICompromise,  was  the  only  man  to  sign  the  Continen- 
tal Association  (a  British  boycott  pledge  of  1774),  the 
Declaration  of  Independence,  the  Articles  of  Confedera- 
tion, and  the  Constitution. 


MOVING??? 

Send  your  change  of  address  along  with  a  photocopy  of 
the  mailing  label  to:  this  Constitution 

1527  New  Hampshire  Ave.,  N.W. 

Washington,  D.C.  20036 
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Commission  on  House  Bicentenary 
Established 

On  August  1,  1985,  the  House  adopted  H.  Res.  249  establish- 
ing the  Commission  on  the  United  States  House  of  Repre- 
sentatives Bicentenary.  The  Commission  will  oversee  the  plan- 
ning and  direction  of  the  commemoration  of  the  Bicentennial 
of  the  House  through  a  program  of  publications,  exhibits,  sym- 
posia, and  related  activities  designed  to  inform  the  nation  of 
the  role  the  House  has  played  through  two  hundred  years  of 
growth,  challenge,  and  change.  It  will  be  staffed  by  the  Office 
for  the  Bicentennial  and  draw  upon  staff  support  of  other  em- 
ployees of  tho  House. 


The  bipartisan  Commission  is  composed  of  eight  members, 
six  Members  of  the  House  (three  from  each  party)  and  two 
former  Members  of  the  House  (one  from  each  party).  Majority 
Leader  Jim  Wright  (D-Tex.)  and  Minority  Leader  Robert  Michel 
(R-IU.)  are  ex-officio  members.  The  Speaker  of  the  House  ap- 
pointed Lindy  Boggs  (D-La.)  as  chairman.  The  other  members 
of  the  Commission  are:  Newt  Gingrich  (R-Ga.),  Paul  Henry  (R- 
Mich.),  Peter  Rodino  (D-N.J.),  Phil  Sharp  (D-Ind.),  and  Bud 
Shuster  (R-Pa.).  John  Rhodes,  former  Republican  congressman 
from  Arizona  and  Minority  Leader  of  the  House  from  1973  to 
1980,  and  Richard  Boiling,  former  Democratic  congressman 
from  Missouri  from  1949  to  1983,  have  also  been  named  to  the 
Commission. 


SUBSCRIPTION  INFORMATION 


The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  Mis  Constitution  as  a  quarterly  magazine 
so  that  it  may  be  distributed  free  to  organizations  planning  programs  for  the  Constitution's  Bicentennial.  The  officer  of  the 
organization  who  is  responsible  for  planning  programs  is  invited  to  write  us  and  ask  to  be  placed  on  the  free  mailing  list;  re- 
quests should  include  a  short  statement  about  the  program  being  planned.  Free  subscriptions  begin  with  the  next  issue  after 
receipt  of  the  letter.  Institutions  wishing  to  receive  more  than  one  copy  may  do  so  by  subscribing  for  additional  copies  at  the 
rates  below. 

Individuals  and  organizations  who  are  not  planning  Bicentennial  programs  but  who  wish  to  receive  the  magazine  may 
subscribe  as  follows: 

Individuals  $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  please  add  $5.00  per  subscription.) 


Paid  subscriptions  received  by  November  1,  1986  will  begin  with  issue  no.  10  (Spring,  1986)  and  end  with  no.  13  (Winter, 
1986). 

Single  copies  (less  than  10)  of  back  issues  can  be  purchased  for  $4.00  each.  Each  issue  of  the  magazine  will  also  be 
available  for  purchase  at  bulk  rate.  (Issue  no.  1  is  no  longer  available.) 

Bulk  rate  (10  or  more  copies)  $1.75  each 

Shipping  for  bulk  orders: 
On  orders  of  25-75:  zone  2-4,  $3;  zone  5-8,  $5. 
On  orders  of  75  or  more:  zone  2-4,  $4.50;  zone  5-8,  $8. 
On  orders  of  10-25:  $2.50. 
(Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your  check,  to: 
Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  request  that  all  orders  be 
pre-paid.  If  you  have  already  received  the  magazine,  please  include  a  photocopy  of  the  mailing  label  with  orders  or 
changes  of  address. 


SUBSCRIPTION  FORM 

Enclosed  please  find  $  for  [check  appropriate  spaces]: 

 Individual  Subscription  ($10.00  ea.) 

 Foreign  Individual  Subscription  ($15.00  ea.) 

 Institutional  Subscription  ($16.00  ea.) 

 Foreign  Institutional  Subscription  ($21.00  ea.) 

 Back  issues  no(s). .  ($4.00  ea.) 

(Issue  no.  1  is  out  of  stock.) 

 Bulk  order:  issue  no  number  of  copies  ($1.75  ea.) 

Name  =  Title  

Institution  _  

Address  

City   State  Zip  Code 
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State  Commissions 

continued  from  inside  front  cover 


MICHIGAN 

tRichard  H.  Austin 
Secretary  of  State 
Lansing,  MI  48918 

MINNESOTA 

tChlef  Justice  Douglas  K.  Amdahl 
State  Atty.  Gen,  Hubert  H.  Humphrey  III 
State  Capitol 
St.  Paul,  MN  55155 

MISSOURI 

The  Honorable  Albert  L.  Rendlen,  Chair 

Missouri  Constitutional  Bicentennial  Commission 

c/o  Executive  Office 

State  of  Missouri 

P.O,  Box  720 

Jefferson  City,  MO  65102 

MONTANA 

*Cheryl  Hutchinson 

Centennial  Coordinator 

Montana  Statehood  Centennial  Office  and 

Commission 
P.O.  Box  1989,  Capitol  Station 
Helena,  MT  59620 

NEW  HAMPSHIRE 

Russell  C.  Chase,  Chair 

State  of  New  Hampshire  Bicentennial  Commission 

on  the  U,  S,  Constitution 
State  of  New  Hampshire 
Concord,  NH  03301 
(603)  271-3321 


NEW  JERSEY 

tRichard  McGrath 

Assistant  to  the  Assistant  Secretary  of  State 
New  Jersey  Department  of  State 
CN  300 

Trenton,  NJ  08625 
NEW  YORK 

"Fredrica  S,  Goodman,  Director 
State  of  New  York 

Office  of  Special  Projects  and  Protocol 
4  Burnett  Boulevard 
Poughkeepsie,  NY  12603 
(914)  431-5913 

NORTH  CAROLINA 

The  Honorable  Robert  Jordan,  II 

Lieutenant  Governor  of  North  Carolina 

North  Carolina  Commission  for  the  United  States 

Constitution 
P.O.  Box  17254 
Raleigh,  NC  27619 

NORTH  DAKOTA 

The  Honorable  Herbert  L.  Meschke 

North  Dakota  Constitution  Celebration  Committee 

North  Dakota  Supreme  Court 

State  Capitol 

Bismarck,  ND  58505 

(701)  2244208 

OREGON 

The  Honorable  Charles  S.  Crookham,  Chair 
Oregon  Commission  on  the  Bicentennial  of  the 

Constitution 
Multnomah  County  Circuit  Court 
Multnomah  County  Courthouse 
Portland,  OR  97204 
(503)  248-5198 
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PENNSYLVANIA 

Pennsylvania  Commission  on  the  Bicentennial  of 

the  United  States  Constitution 
do  Jeanne  Hearn  Schmedlen 
Deputy  Press  Secretary  to  the  Gov, 
Commonwealth  of  Pennsylvania 
Room  308,  Main  Capitol 
HaiTisburg,  PA  17120 
(717)  783-1116 

RHODE  ISLAND 

Dr,  Patrick  T.  Conley,  Chair 

Rhode  Island  Bicentennial  Foundation 

189  Wickenden  Street 

Providence,  RI  02903 

(401)  861-5656 

SOUTH  CAROLINA 

P  Bradley  Morrah,  Jr.,  Chair 
United  States  Constitution  Bicentennial  Commis- 
sion of  South  Carolina 
do  Charles  E.  Lee 

South  Carolina  Department  of  Archives  and 

History 
1430  Senate  Street 
PO.  Box  11669 
Columbia,  SC  29211 
(803)  758-5816 

TEXAS 

tAubrey  Johnson 

Director  for  Intergovernmental  Relations 
PO.  Box  13561 
Austin,  TX  78711 

UTAH 

*Brinton  Burbidge 

Governor's  Commission  on  Law  and  Citizenship 

330  So.  300  E. 

Salt  Lake  City,  UT  84111 

(801)  321-4815 


VIRGINIA 

A,  E,  Dick  Howard,  Chair 

Virginia  Commission  on  the  Bicentennial  of  the 

United  States  Constitution 
do  Timothy  O'Rourke 
Institute  of  Government 
207  Minor  Hall 
University  of  Virginia 
Charlottesville,  VA  22903 
(804)  924-3396 

WASHINGTON 

Robert  E,  Mack,  Chair 
Constitution  Committee 
Washington  Centennial  Commission 
111  West  21st  Avenue 
(MS/KL-12) 
Olympia,  WA  98504 
(206)  753-0177 

LOCAL 

Milton  Klein 

Knoxville-Knox  County  Bicentennial  Commission 

History  Department 

1101  McClung  Tower 

University  of  Tennessee 

Knoxville,  IN  37916 

(615)  974-5421 

Louis  Stradling 

City  of  Mesa  Constitutional  Week  Committee 

.0.  Box  8294 
Mesa,  AZ  85204 

Fred  Stein 

"We  the  People— 200"  Committee 
313  Walnut  Street 
Philadelphia,  PA  19106 
(215)  597-1787 
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for  the  United  States  of  America. 
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Educational  Films  on  the  United  States  Constitution 


This  list  qffi'lws  was  compiled  for  Project  }87  by  John  J.  Patrick,  School  of  Education,  Indiana  Universi- 
ty, and  hlchard  C.  Rony,  Mershon  Center,  Ohio  State  University.  Many  were  reviewed  by  a  panel  of  so- 
cial studies  educators  in  cooperation  with  the  Agency  for  Instructional  Technology,  Bloomington,  Indi- 
ana; others  were  chosen  based  upon  the  annotations  found  in  the  Educational  Film  Locator  and  the  Index 
to  16mm  Educational  Films,  both  of  which  also  list  film  distributors.  Unless  otherwise  noted,  all  the  en- 
tries are  1 6mm  color  sound  films.  All  have  running  times  of  half  an  hour  or  less,  which  permits  in-class 
preparation  and  follow-up. 


ORIGINS  AND  PURPOSES  OF  THE 
CONSTITUTION 

INVENTING  A  NATION 

After  the  Revolutionary  War  in  1787,  prominent 
colonists  met  in  Philadelphia  to  develop  a  frame- 
work for  governing  the  colonies.  The  film  drama- 
tizes the  secret  debates  among  Hamilton,  Mason 
and  Madison,  and  shows  the  contributions  made 
by  each  to  the  final  form  and  adoption  of  the  Con- 
stitution. From  AMERICA:  A  PERSONAL  HISTORY 
OF  THE  UNITED  STATES  series,  Time-Life  Films, 
1972,  30  minutes. 

AMERICAN  REVOLUTION— THE  POSTWAR 
PERIOD 

This  film  follows  the  mayor  events  leading  to  the 
formation  of  the  United  States  and  the  develop- 
ment of  the  Constitution.  From  the  AMERICAN 
REVOLUTION  series,  Coronet  Instructional  Films, 
1975,  11  minutes. 

TO  FORM  A  MORE  PERFECT  UNION 

Depicts  the  struggle  waged  by  the  Federalists 
and  the  Antifederalists  over  ratifying  the  Constitu- 
tion. Highlights  Samuel  Adams'  and  John  Han- 
cock's roles  in  ensuring  ratification  by  the  Massa- 
chusetts Convention.  From  DECADES  OF 
DECISION:  THE  AMERICAN  REVOLUTION  series, 
National  Geographic  Society,  1974,  30  minutes. 

MAIN  PRINCIPLES  OF  GOVERNMENT 
IN  THE  CONSTITUTION 

CAPITAL  PUNISHMENT 

Presents  a  dramatization  of  the  f  vttendng  phase 
of  a  convicted  murderers  trial,  incJ  vding  the  argu- 
ments for  and  against  capital  puni&ament.  From 
BILL  OF  RIGHTS  IN  ACTION  series,  BFA  Educa- 
tional Media,  1976,  23  minutes. 

DE  FACTO  SEGREGATION 

Dramatizes  events  and  cases  involving  issues 
surrounding  the  limits  of  freedom  guaranteed  by 
the  Bill  of  Rights.  From  BILL  OF  RIGHTS  IN  AC- 
TION series,  BFA  Educational  Media  (no  date),  22 
minutes. 


DUE  PROCESS  OF  LAW 

A  college  student  is  suspended  following  a  rock- 
throwing  incident  during  a  campus  demonstration. 
The  film  presents  opposing  interpretations  of  the 
due  process  clause  of  the  Fifth  Amendment,  and 
suggests  that  due  process  is  time-consuming  and 
often  in  conflict  with  the  immediate  need  to  avoid 
further  violence.  The  result  of  the  student's  appli- 
cation for  reinstatement  is  left  open-ended.  From 
BILL  OF  RIGHTS  IN  ACTION  series,  BF  \  Educa- 
tional Media,  1971,  23  minutes. 

FREEDOM  OF  RELIGION 

The  Bill  of  Rights  guarantees  freedom  of  reli- 
gion, but  what  if  laws  are  broken  or  life  is  endan- 
gered in  the  exercise  of  that  freedom?  The  film 
uses  a  blood  transfusion  case  to  discuss  constitu- 
tional issues  and  analyze  when  society's  interest 
outweighs  an  individual's  constitutional  right  to 
freedom  of  religion.  From  BILL  OF  RIGHTS  IN  AC- 
TION series,  BFA  Educational  Media,  1969,  21  min- 
utes, 

FREEDOM  OF  SPEECH 

The  film  uses  the  case  of  a  controversial  speaker 
convicted  of  disturbing  the  peace  to  stress  the  im- 
portance and  complexity  of  the  issues  involved  in 
free  speech.  The  lawyers  argue  the  constitutional 
issues  in  an  appeals  court.  From  BILL  OF  RIGHTS 
IN  ACTION  series,  BFA  Educational  Media,  1968, 
21  minutes. 

FREEDOM  OF  THE  PRESS 

A  reporter  refuses  to  cooperate  in  a  criminal  in- 
vestigation, protecting  the  source  of  his  news  sto- 
ry. The  film  questions  the  meaning  of  the  First 
Amendment's  prohibition  against  laws  that  abridge 
freedom  of  the  press.  From  BILL  OF  RIGHTS  IN 
ACTION  series,  BFA  Educational  Media,  1973,  21 
minutes. 

THE  STORY  OF  A  TRIAL 

Using  a  case  involving  two  young  men  accused 
of  a  misdemeanor,  the  film  provides  an  introduc- 
tion to  procedures  that  protect  citizens'  rights  and 
the  constitutional  safeguards  of  the  accused.  From 
BILL  OF  RIGHTS  IN  ACTION  series,  BFA  Educa- 
tional Media,  1976,  21  minutes. 
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...do  ordain  and  establish 


for  tfyeUnited  States  of  America. 


•t-V--;.  -     i:-^A  Bicentennm'Chronicle:^ 


No.  11 


Summer,  1986 


A  Self-Correcting  System:  The  Constitution  of  the  United 
States 

by  Martin  Landau 

Federal  Authority  and  State  Resistance:  A  Dilemma  o 
American  Federalism 

by  Tony  Freyer 

The  Constitution  and  the  Welfare  State 

by  Kenneth  M.  Holland 


11 

18 


Documents 

The  Separation  of  Powers:  John  Adams'  influence  on  Urn 
Constitution 

by  Gregg  L.  Lint  and  Richard  Alan  Ryerson 
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Educational  Films  on  the  United  States  Constitution 
From  the  Editor 
For  the  Classroom: 

Selections  on  the  Constitution  from  Secondary  School  History 
Books  of  Other  Nations 

Bicentennial  Gazette 

Organizations  and  Institutions 
Publications 
Around  the  States 

State  and  Municipal  Commissions  —  Supplement 
Federal  Bicentennial  Agenda 

Cover:  Msjor  Andrew  ElllcoWs  drawing  of  Washington,  D.C.,  1792,  based  on  the  design  by  Pierre  L'Enfant.  The  plan 
provided  for  three  centers  of  government— tha  Congress,  the  President's  House  and  the  Federal  Judiciary— reflecting 
the  separation  of  powers  established  by  the  Constitution.  U.S.  Department  of  Commerce,  National  Oceanic  and  Atmo- 
spheric Administration. 

this  Constitution  is  published  with  the  assistance  of  a  grant  from  the  National 
Endowment  for  the  Humanities  as  part  of  its  special  initiative  on  the  Bicenten- 
nial of  the  United  States  Constitution.  Editorial  offices  are  located  at  1527  New 
Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  All  material  in  this  publica- 
tion may  be  photocopied  if  attributed  as  follows:  "Reprinted  from  this  constitu- 
tion: A  Bicentennial  Chronicle,  Summer,  1986,  published  by  Project  '87  of  the 
American  Historical  Association  and  "  o  American  Political  Science  Associa- 
tion." Project  '87  would  appreciate  notification  from  those  who  photocopy  mate- 
rial in  this  issue  for  use  in  presentations  to  other  groups.  ©  Copyright  1986  by 
the  American  Historical  Association  and  the  American  Political  Science  Associa- 
tion 
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From  the  Editor 

vo  articles  in  the  summer  issue  of  this  Constitution  focus  on  the 
"Enduring  Constitutional  Issue"  of  the  separation  of  powers  and  the 
capacity  to  govern.  In  "A  Self-Correcting  System:  The  Constitution  of 
the  United  States,"  Martin  Landau  describes  how  the  organization  of  gov- 
ernment established  by  the  Constitution  ensures  a  reliable  and  stable  gov- 
ernment through  the  distribution  of  powers  among  different  branches  of 
government.  Although  not  necessarily  efficient,  the  government  retains  an 
adaptability  that  has  allowed  it  to  endure  despite  great  strains.  Gregg  L. 
Lint  and  Richard  Alan  Ryerson,  in  the  "Documents"  section,  explore  the 
origins  of  the  conception  of  "separation  of  powers"  in  an  examination  of 
the  thinking  of  John  Adams.  Although  Adams  did  not  attend  the  Constitu- 
tional Convention,  his  ideas  on  this  subject  informed  the  discission  that 
took  place  in  Philadelphia. 

Tony  Freyer  takes  up  a  related  theme:  the  Constitution  aL,o  divided 
power  between  national  and  state  governments,  an  arrangement  we  labek 
"federalism."  His  article,  "Federal  Authority  and  State  Resistance :  A  Di- 
lemma of  American  Federalism,"  analyzes  the  tension  intrinsic  to  a  feder- 
al system  and  reviews  instances  of  outright  conflict  between  states  and 
the  national  government. 

On  yet  a  third  "enduring  constitutional  issue,"  Kenneth  Holland  consid- 
ers economic  policy  in  "The  Constitution  ami  the  Welfare  State."  Is  there, 
he  asks,  a  constitutional  duty  obligating  the  state  to  provide  the  material 
conditions  for  a  dignified  life?  Are  the  intentions  of  the  framers  relevant 
to  this  question? 

Along  with  the  latest  roundup  of  Bicentennial  news,  the  "Gazette"  fea- 
tures a  summary  of  the  interim  regulations  issued  by  the  Federal  Bicen- 
tennial Commisston  for  groups  seeking  its  recognition.  A  list  of  state  and 
local  coramissions,  which  supplements  the  directory  published  in  the  last 
issue,  also  appears.  The  "For  the  Classroom"  section  pre^ants  discussions 
of  the  Constitution  in  high  school  textbooks  of  other  nations,  zrA,  begin* 
ning  on  t?«5  inside  front  cover,  we  offer  a  list  of  films  about  the  Constitu- 
tion, a  resource  for  educators  and  civic  groups. 

Finally,  we  want  to  take  a  moment  to  emphasize  that  we  intend  for  our 
readers  to  reproduce  the  features  and  articles  in  this  Constitution  for 
use  in  their  own  Bicentennial  programs.  Each  of  the  pieces  in  the  maga- 
zine has  been  chosen  with  that  purpose  in  mind;  support  from  the  Nation- 
al Endowment  for  the  Humanities  makes  it  possible  for  these  resources 
to  be  widely  disseminated.  We  do,  however,  request  that  you  tell  us  when 
sny  materials  are  reproduced  and  that  they  carry  the  appropriate  ac- 
knowledgment (see  page  1). 
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A  Self-Correcting  System:  The  Constitution 
of  the  United  States 

by  MARTIN  LANDAU 


"That  which  is  redundant  is,  to  the 
extent  that  it  is  redundant,  stable. 
It  is  therefore  reliable." 

W.  S.  McCuUoch 

The  great  English  philosopher, 
Alfred  North  Whitehead,  once 
remarked,  "I  know  of  only  two 
occasions  in  history  when  the  peo- 
ple in  power  did  what  needed  to  be 
done  about  as  well  as  you  can  imag- 
ine its  being  possible.  One  was  the 
framing  of  your  American  Constitu- 
tion." (His  other  example  was  the 
reign  of  Augustus  Ceasar.)  The 
framers,  Whitehead  added,  were 
able  statesmen  with  good  ideas 
which  they  incorporated  "without 
trying  to  particularize  too  explicitly 
how  they  should  be  put  into  effect" 
Years  before  he  became  presi- 
dent of  the  United  States,  Woodrow 
Wilson,  in  reflecting  on  the  durabil- 
ity of  the  Constitution,  also  ob- 
served its  generalized  character.  It 
did  little  more  than  lay  down  a 
foundation  in  principle,  Wilson  re- 
marked; it  was  not  a  complete  sys- 
tem; it  took  none  but  the  first  steps. 
The  Constitution,  he  continued, 
provided  with  all  possible  brevity 
for  the  establishment  of  a  govern- 
ment having  three  distinct 
branches:  executive,  legislative  and 
judicial.  It  vested  executive  power 
in  the  presidency,  for  whose  elec- 
tion and  inauguration  it  made  care- 
ful provision,  and  whose  powers  it 
defined  with  succinct  clarity;  it 
granted  specifically  enumerated 
powers  to  Congress,  outlined  the 
organization  of  its  two  houses,  pro- 
vided for  the  election  of  its  mem- 
bers and  regulated  both  their  num- 
bers and  the  manner  of  their 
election;  it  established  a  Supreme 
Court  with  ample  authority  to  inter- 
pret the  Constitution,  and  it  pre- 
scribed the  procedures  to  govern 
appointments  and  tenure. 

At  this  point,  Wilson  noted,  the 
organizational  work  of  the  Consti- 


tution ended  and  "the  fact  that  it 
[did]  nothing  more  [was]  its  chief 
strength."  Had  it  gone  beyond  such 
elementary  provisions,  it  would 
have  lost  elasticity  and  adaptability. 
Its  ability  to  endure,  to  survive,  was 
directly  attributable  to  its  simplic- 
ity. 

There  is  strong  ground  for  such 
belief.  State  constitutions.,  notori- 
ously complicated,  cluttered,  and 
rigid,  have  come  and  gone — tossed 
away  as  outmoded,  inelastic,  and 
maladaptive  instruments.  Since 
1789,  there  have  been  some  two 
hundred  state  constitutional  con- 
ventions, op.2,  it  seems,  for  every 
year  of  out  history.  This  should  not 
surprise  us  when  we  observe  that 
the  average  size  of  our  state  consti- 
tutions is  ten  tlrcas  that  of  the  na- 
tional, the  movement  toward  sim- 
plification notwithstanding.  Eut  the 
national  Constitution,  framed  for  a 
simple  society  marked  by  doubtful 
unify  arid  fearsome  external  threat, 
now  orders  a  world  that  would  ap- 
pear as  science  fiction  to  its  design- 
ers. Where  states  have  had  to  scrap 
their  constitutions  five,  seven,  even 
ten  times,  the  nation's  remains  in- 
tact 

Despite  Wilson's  admiration  of 
the  simple  brevity  of  the  Constitu- 
tion, he  wondered  about  the  future 
of  a  governmental  system  in  which 
"nothing  is  direct."  "Authority,"  he 
stated,  "is  perplexingly  subdivided 
and  distributed,  and  responsibility 
has  to  be  hunted  down  in  out-of- 
the-way  corners." 

In  this  sentence  we  have  the  crux 
of  an  unending  stream  of  criticism 
which  remains  vigorous  to  this 
date.  One  frequently  hears  that  sep- 
aration of  powers  has  resulted  in 
continuous  struggle  between  presi- 
dent and  Congress,  too  often  lead- 
ing to  deadlock;  that  the  decline  of 
Congress  and  the  rise  of  an  "imperi- 
al presidency"  is  ample  testimony 
to  the  failure  of  checks  and  bal- 


anceb — a  failure  further  intensified 
by  a  Supreme  Court  which  remains 
beyond  the  reach  of  Congress,  pres- 
ident, and  the  public.  So  too  has 
federalism  failed.  It  has  fractured 
and  fragmented  the  nation,  nur- 
tured the  parochialism  of  local  in- 
terests, furthered  the  imbalances  of 
society,  and  subverted  efforts  to 
mount  coordinated  national  pro- 
grams. In  the  decline  of  the  states 
and  the  ascendancy  of  national 
power,  little  of  the  original  design 
remains.  And  beyond  this,  the  stag- 
gered electoral  system  has  prevent- 
ed the  msyority  from  controlling  its 
government  or  ousting  one  it  does 
not  want. 

Whatever  their  logical  consisten- 
cy, these  are  frequent  and  familiar 
criticisms  that  derive  from  a  variety 
of  sources.  They  give  rise  to  all 
sorts  of  remedial  proposals  from  a 
fixed  single  term  for  the  presidency 
to  a  parliamentary  system.  They 
abound  today,  and  their  proponents 
are  prominent  public  figures  who 
delight  in  telling  us  that  no  other 
modern  government  on  the  Europe- 
an continent  has  used  the  American 
Constitution  as  its  model.  Because 
of  distinctive  ethnic  and  regional 
problems,  some  have  employed  the 
principle  of  federalism  but  none  has 
been  impressed  with  the  cumber- 
some and  conflict-prone  separation 
of  powers.  The  issue,  publicized  in 
the  media,  is  the  "ungovernability" 
of  the  system:  separation  of  power 
breaks  down  into  stalemate,  delay, 
nonfeasance,  even  malfeasance. 
What  captures  critics  is  the  appar- 
ent inefficiencies  of  our  governing 
institutions. 

But  it  would  do  us  all  well  to 
remember  Justice  Brandeis'  inunc- 
tion that  the  Constitution  was  not  a 
design  for  efficiency.  Nor  is  it  by 
any  means  as  simple  as  Wilson 
thought.  In  the  brevity  of  the  seven 
articles  which  established  the  gov- 
ernment, there  is  contained  an  or- 
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This  was  the  ideal  struck  in  Phil- 
adelphia— a  government  that  by 
its  natural  properties  minimized 
the  risk  of  human  error. 


ganizational  logic  that  we  are  only 
now  beginning  to  fathom.  Separa- 
tion of  powers  and  federalism  as 
we  understand  these  concepts,  do 
not  quite  cover  the  organizational 
principles  involved.  But  they  are 
critical  elements  in  all  "self-regulat- 
ing" and  "high  reliability"  sys- 
tems— which  is  what  the  Constitu- 
tion established. 

Self-Regulating  Systems 

Before  turning  directly  to  this 
concept,  it  is  important  to  note  that 
to  the  eighteenth  century,  the  sys- 
tem of  mechanics  formulated  by 
Isaac  Newton  was  not  simply  a 
scientific  theory.  Indeed,  it  had  be- 
come a  cosmological  formnJa  so 
powerful  as  to  constitute  "an  infalli- 
ble world  outlook."  So  it  was  that 
the  English  poet,  Alexander  Pope, 
could  write,  "Nature  and  nature's 
laws  lay  hid  in  night,  God  said,  'Let 
Newton  be,'  and  all  was  light." 

Whafrr  v  their  political  differ- 
ences, -  who  wrote  the  Consti- 
tution v*r>Le  Newtonians.  With  few 
exceptions,  they  thought  the  gov 
ernmental  system  they  were  design- 
ing was  in  accord  with  nature's 
way.  And  nature's  way,  so  elegantly 
stated  in  Newton's  Third  Law,  was 
action  and  reaction,  thrust  and 
counter-thrust,  or  what  we  call 
checks  and  balances.  There  are, 
John  Adams  had  written,  three 
branches  in  any  government  and 
"they  have  an  unalterable  founda- 
tion in  nature":  :tto  constitute  a 
single  body  with  all  power,  without 
any  counter-poise,  balance,  or 
equilibrium  is  to  violate  the  laws 
of  nature"  but  "to  hold  powers  in 
balance  is  a  self-evident  truth." 

This  was  the  ideal  struck  in  Phila- 
delphia— a  government  that  by  its 
natural  properties  minimized  the 
risk  of  human  error.  The  true  prin- 
ciple of  government,  Hamilton 
clared,  is  "to  give  a  perfect  proper,  - 


Hon  and  balance  to  its  parts,  and 
the  power  you  give  it  will  never 
affect  your  security."  And  to  Madi- 
son, a  "natural  government"  was 
such  that  "its  several  constituent 
parts  may,  by  their  mutual  rela- 
tions, be  the  means  of  keeping  each 
other  in  their  proper  places,"  of 
regulating  and  controlling  each  oth- 
er. 

So  too  did  this  image  compre- 
hend federalism.  A  "natural"  gov- 
ernment, after  all,  was  a  transcript 
of  nature  and  nature  was  a  ma- 
chine. Look  at  this  world,  David 
1.  .'me  wrote — "You  will  find  it  to  be 
niching  but  one  great  machine,  sub- 
divided into  an  infinite  number  of 
lesser  machines  . . .  adjusted  to 
each  other  wif"  nmiracy  which 
ravishes  nr.  ^  v^on  all  men 
who  have  ontemplated 
them."  Look  .v  ;  united  States, 
Jefferson  nM^  written,  one 

great  govern;  subdivided  into 
lesser  goverVm  e..ts,  acyusted  to 
each  other  with  an  accuracy 

 What  he  did  write  was: 

In  time  all  these  [states]  as  well 
as  the  central  government,  like 
the  planets  revolving  around 
their  common  sun,  acting 
acted  upon  according  to  to  *17"  re- 
spective weights  and  dist<i*ices, 
will  produce  that  beautiful  equi- 
librium on  which  our  Constitu- 
tion is  founded,  and  which  I  be- 
lieve it  will  exhibit  to  the  world  in 
a  degree  of  perfection,  unexam- 
pled but  in  the  planetary  system 
itself. 

Balance,  equilibrium,  stability: 
these  w ;  e  the  goals  the  framers  of 
the  Constitution  sought.  Once,  in 
exasperation,  Walter  Linpmann 
asked:  "Is  there  in  all  the  world  a 
more  plain-spoken  attempt  to  con- 
trive an  automatic  governor,  a  ma- 
chine that  would  not  need  to  take 
human  nature  into  account?"  To 
Lippmann,  a  noted  political  analyst, 
government  was  not  a  problem  in 


mechanics,  and  its  solutions  were 
not  to  be  found  in  a  balance  of 
forces.  Such  a  balance,  he  held, 
leads  not  to  stability,  but  to  paraly- 
sis. But  a  ship  on  the  high  seas  and 
a  jet  in  the  sky  are  stable  systems. 
They  constantly  change  in  velocity 
and  vector,  yet  they  remain  in  equi- 
librium. 

There  are  stable  systems  that  are 
so!*-regulating.  They  can  prevent  er- 
ror and  they  can  correct  error; 
some  are  able  to  repair  themselves 
ever*  lis  daiV*.<gft  occurs.  Generally 
a*Wi  cased  cjs  cybernetic,"  their 
?\  ning  principle  is  "feedback." 
By  reefing  h  Jt  a  portion  of  their 
r  >.  :  >"  xe  able  to  avoid  and 
irvipj.^*:  si  £i,arp  pendulum-like 
sw  j>.  What  is  fed  back  regulates 
and  stabilizes  the  system.  This  is 
often  referred  to  as  "feedback  sta- 
bilization." That  there  is  a  striking 
resemblance  between  "checks  and 
balances"  and  "feedback  stabiliza- 
tion" was  observed  some  years  ago 
by  the  noted  scientist,  John  R.  Piatt. 

In  a  stabilization  or  self-regulat- 
ing system,  internal  checks  are  in- 
troduced to  prevent  error,  stress,  or 
threat  from  so  building  that  the 
system  breaks  down  suddenly  and 
dangerously.  Protection  is  acquired, 
as  Hamilton  would  phrase  it,  by 
proportioning  the  system  so  that  its 
parts  balance  each  other,  so  that 
they  regulate  each  other.  In  modern 
parlance,  we  refer  to  "feedback 
loops"  which  enable  parts  to  work 
against  each  other  and  even  against 
the  whole.  Counter-forces  of  this 
type  prevent  discontinuities,  wild 
oscillation,  and  rapid  fluctuation. 
Wholesale  breakdowns,  due  either 
to  extreme  mutability  or  rigidity, 
are  thereby  avoided.  This  is  a  type 
of  self  or  internal  regulation  which 
permits  stable  operations  even  as 
the  system  changes. 

In  the  constitutional  design,  Piatt 
suggested,  "the  idea  was  to  set  up, 
at  every  critical  point . . . ,  some 
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kind  of  equilibrium  between  oppos- 
ing interests , , .  so  as  to  have  a 
steady  pressure  against  either  the 
excesses  or  defects  of  policy  into 
which  governments  were  likely  to 
fall."  Or,  as  James  Madison  put  it, 
"to  control  itself,"  a  government's 
"interior  structure"  must  be  so  ar- 
ranged that  the  relationship  of  the 
parts  regulates  the  whole.  This  is 
the  function  of  checks  and  balances 
or,  in  Piatt's  language,  negative 
feedback. 

In  a  self-regulating  system,  any 
number  of  devices  are  employed  to 
maintain  and  insure  stability  of  op- 
eration. Because  a  system  constant- 
ly and  inevitably  faces  unexpected 
and  uncertain  conditions  which 
generate  a  wide  variety  of  prob- 
lems, its  repertoire  of  response 
must  be  rathe*  e^nsive.  Accord- 
ingly, self-regulating  systems  are 
designed  in  terms  of  different  time 
constants,  different  response  levels, 
and  brakes  and  accelerators — 
along  with  its  multiple  feedback 
linkages.  There  are  problems  that 
demand  rapid  action.  There  are  oth- 
ers which  require  careful  and  delib- 
erate consideration.  Disturbances 
to  a  system  are  not  all  alike:  they 
will  vary  in  intensity,  character, 
cost,  and  duration.  Hence  a  range  of 
time  constants,  of  schedules  and 
calendars,  each  having  its  own 
place  in  the  system,  is  required. 

There  are  also  problems  that  di- 
rectly effect  the  whole  and  must  be 
dealt  with  at  the  systemic  level. 
Others  are,  by  their  nature,  best 
handled  at  intermediate  levels.  Still 
others,  of  lesser  magnitude,  engage 
only  a  part  of  the  system.  Decision 
and  choice  points,  thus,  must  be 
located  at  places  most  appropriate 
to  the  problem.  And  there  are  times 
when  it  is  necessary  to  slow  action, 
or  to  speed  action.  For  such  cir- 
cumstances, brakes  and  accelera- 
tors are  necessary.  The  idea  is  to 
enable  the  system  to  act  as  a  whole 
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even  as  it  distributes  and  differenti- 
ates authority  to  decide,  and  to 
produce  a  powerful  capacity  to  re- 
spond to  a  multitude  of  different 
types  of  problems  simultaneously. 

Taken  as  a  whole,  an  organiza- 
tion of  this  sort  does  appear  to  be 
"perplexingly  subdivided  and  dis- 
tributed'*  and  it  certainly  looks 
messy  But  a  variety  of  lime  con- 
stants, differential  response  leveta, 
brakes  and  accelerators,  and  multi- 
ple forms  of  feedback  are  precisely 
the  elements  that  protect  against 
dangerous  fluctuations  and  permit 
a  deliberate  change  process  which 
insures  stability. 

These  safeguards  are  all  to  be 
found  in  the  Constitution.  They 
were  placed  there  by  men  who 
knew  what  tbey  vere  doing,  and 
explained  wiuit  they  were  doing. 
One  needs  only  to-  read  The  Feder- 
alist papers  Tnere  we  find  explana- 
tions of  the  different  systems  of 
recrui"ments  staggered  tenure,  sep- 
aration and  division  of  power,  con- 
current authorities,  varieties  of  de- 
cision rules,  multiplicity  of  choice 
points — all  arranged  in  such  a  man- 
ner as  to  produce  networks  of  inter- 
n  a  control.  These  failed  only  once; 
m  «:hc  years  of  the  Civil  War.  The 
repair  was  costly  but  it  was  effect- 
ed. And  since  then  no  threat  to  the 


system  was  ever  allowed  to  amplify 
to  the  point  where  it  threatened 
stability.  It  is  a  plain  fact  that  nei- 
ther war,  nor  depression,  nor  natu- 
ral calamity,  has  ever  been  able  to 
shatter  its  self-correcting  arrange- 
ments. 

It  is  also  striking  to  observe  the 
number  of  cybernetic  theorists  who 
see  analogy  in  the  American  system 
of  checks  and  balances.  The  anthro- 
pologist Gregory  Bateson  and  the 
psychiatrist  Jurgen  Reusch,  both 
concerned  to  avoid  wild  swings  in 
the  interest  of  stable  development, 
saw  the  variety  of  "cross-overs1*  in 
the  American  system  as  constraints 
and  accelerators  which  combine  to 
regulate  "the  rate  or  direction"  of 
over-all  change.  And  C.  R.  Dechert, 
in  The  Development  of  Cybernetics 
tells  us: 

The  founding  fathers  of  the  Unit- 
ed States  wanted  the  legislature 
sensitive  to  public  opinion,  so 
they  introduced  a  House  of  Rep- 
resentatives elected  bi-annually 
on  the  basis  of  population.  But 
they  did  not  want  the  decision 
process  too  sensitive  to  public 
opinion,  so  they  introduced  a 
Senate  elected  on  a  different  ba- 
sis for  a  different  term  of  office 
who^e  concurrence  is  necessary 
to  legislation.  In  order  to  intro- 


duce further  stability  into  the  sys- 
tem they  decoupled  the  legisla- 
tive from  the  executive  branch 
and  introduced  an  independent 
control  element  in  the  form  of  a 
Supreme  Court.  The  inherent  sta- 
bility of  the  system  has  been 
proved  over  the  past  175  years. 
We  like  to  tell  our  students  that 
the  Constitution  was  designed  to 
endure,  to  outlast  human  deficien- 
cies: that  it  is  a  system  which  "by  its 
own  internal  contrivances"  regu- 
lates itself.  There  are  times,  to  be 
sure,  when  its  pace  is  maddeningly 
slow.  But  in  the  main,  it  has  met 
traumatic  assaults  and  threats  with- 
out much  loss  of  systemic  stability. 
There  are  many  ways  to  account  for 
this  but  whatever  the  theory  em- 
ployed, it  remains  the  fact,  in  Piatt's 
words,  that  the  constitutional  de- 
signers understood  the  principles 
of  a  self-regulating  system  far  bet- 
ter than  our  contemporary  political 
philosophers.  Nor  were  they  oblivi- 
ous to  the  problem  of  reliability. 

Redundancy  and  Reliability 

Theories  of  organization  fre- 
quently involve  reference  to  peaked 
and  flat  systems.  Peaked  systems 
are  hierarchies.  There  is  only  one 
central  decision  point,  one  channel 
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of  authority,  one  official  or  legiti- 
mate communication  system.  Each 
component  operates  in  lock-step 
dependence,  part  of  a  single  chain. 
Policy  is  determined  at  the  top  and 
prescribes  the  behavior  of  each 
subordinate  unit. 

The  Constitution  provides  for  a 
flat  organization.  There  are  many 
decision  points,  many  authority 
centers,  and  many  communications 
channels — all  mandated.  The  entire 
system  is  constructed  on  the  basis 
of  duplication  and  overlap,  and 
each  major  component — the  execu- 
tive, legislative,  and  judicial — has 
independent  authority.  Policy  is  de- 
termined through  negotiation  and 
constitutes  an  agreement  by  parties 
of  equal  standing. 

It  is  the  flat  character  of  the 
government  that  Woodrow  Wilson 
despaired  of.  And  this  is  the  proper- 
ty of  the  sysvem  that  has  been  sub- 
jected to  unceasing  criticism.  We 
have  already  rehearsed  the  argw 
ment:  it  results  in  conflict,  dead- 
lock, lack  of  accountability,  and 
robs  us  of  a  dynamic  and  vital  deci- 
sion center  capable  of  quick  and 
decisive  action.  For  the  last  sixty 
years  there  have  been  countless 
reorganization  proposals  to  "peak" 
the  system,  to  locate  more  and 
more  decision  authority  in  the  pres- 
idency— even  beyond  that  which 
naturally  accrued  to  the  office  as 
the  United  States  became  the  Unit- 
ed State.  Until  the  advent  of  the 
"imperial  presidency"  and  the  ex- 
cesses of  Watergate,  there  were  few 
voices  in  support  of  the  flat  system 
designed  so  long  ago — a  design  that 
is  also  remarkable  in  its  anticipa- 
tion of  the  theory  of  redundancy. 

Suppose  there  is  a  structure  (or 
process  or  channel)  which  will  fail 
one  time  in  a  hundred.  What  would 
the  probability  of  simultaneous  fail- 
ure be  for  two  such  systems — each 
independent  of  the  other?  What 
would  the  probability  of  failure  be 
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for  three  systems;  for  four,  etc.?  For 
two,  the  chance  of  failure  would  be 
1  in  10,000;  for  three,  1  in  1,000,000; 
for  four,  1  in  100,000,000.  This  fact, 
the  product  rule  of  probability,  lies 
at  the  foundation  of  the  theory  of 
redundancy,  which  is  a  theory  of 
system  reliability.  Applied  properly, 
it  lessens  the  risk  of  failure  and 
protects  against  the  injurious  ef- 
fects of  m^jor  errors  and  malfunc- 
tions. Its  cardinal  element  is  simple 
repetition  or  duplication. 

And  its  basic  assumptions  are 
Madisonian — that  mankind  is  falli- 
ble— not  good,  not  bad— just  prone 
to  error.  It  agrees  that  "if  men  were 
angels"  or  "if  angels  governed 
men,"  no  special  safeguards  or  aux- 
iliary precautions  would  be  neces- 
sary. The  theory  of  redundancy  sim- 
ply accepts  the  obvious  limitations 
of  any  and  all  systems — political, 
economic,  social,  physical,  natural, 
and  artificial — by  treating  their 
parts,  no  matter  how  perfect,  as 
risky  actors.  The  theory  focuses  on 
the  whole  and  asks  one  paramount 
question:  is  it  possible  to  construct 
a  system  that  is  more  reliable,  more 
perfect,  less  prone  to  failure  than 
ev<  a  the  most  faithful  of  its  compo- 
nents? When  we  set  this  question 
against  that  time-honored  maxim — 
a  chain  is  no  stronger  than  its  weak- 
est link — its  full  import  is  made 
clear.  The  theory  tells  us  that  a 
chain  can  not  only  be  made  stron- 
ger than  its  weakest  link,  it  can  be 
made  stronger  than  its  strongest 
link. 

It  has  generally  escaped  notice 
but  this  is  the  problem  that  much  of 
The  Federalist  papers  dealt  with. 
"As  long  as  the  reason  of  man  con- 
tinues fallible,"  as  long  "as  enlight- 
ened statesmen  will  not  always  be 
at  the  helm,"  how  can  we  devise  a 
government  that  will  withstand 
gross  malfunction  as  it  continues  to 
serve  its  purposes?  The  answer:  by 
so  organizing  it  that  when  some 
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parts  fail  they  do  not  and  can  not 
automatically  cause  the  failure  of 
others.  The  idea  is  to  provide  a 
system  with  multiple  channels,  in- 
dependent of  each  other,  at  those 
points  where  failure  can  be  disas- 
trous. Where  this  type  of  redundan- 
cy is  incorporated  into  a  design,  the 
odds  against  total  breakdown  rise 
by  many  times.  The  failure  of  one 
part  cannot  end  does  not  irrepara- 
bly damage  the  whole.  There  are 
alternative  pathways,  backups, 
which  move  the  entity  toward  fail- 
safe. In  real  machines,  we  7a:tve 
learned  to  insure  reliability  through 
the  redundancy  of  simple  duplica- 
tion, as  in  a  power-grid,  a  747,  and 
the  dual  braking  system  of  our  cars. 
And,  intuitively,  we  follow  the  same 
principle  when  we  seek  a  second 
opinion  in  a  threatening  medical 
situation. 

The  founders  constructed  what 
was,  and  still  must  be,  the  most 
redundant  goven^aent  in  the 
world.  They  did  more  than  intro- 
duce internal  balances  and  con- 
trols: they  "wired"  the  system  in 
parallel  at  every  crucial  choice 
point.  There  is  no  unity  of  com- 
mand and  authority:  there  is  no 
monopoly  of  power.  The  system  is 
flat.  And  for  each  person  there  are, 
at  the  least,  two  governments — 
state  and  national,  each  separate 
and  independent.  There  are  two 
constitutions,  two  executives,  two 
legislatures,  two  systems  of  law, 
two  judiciaries.  There  are  two  bills 
of  rights,  two  networks  of  checks 
and  balances;  two  representation 
systems,  and  there  is  more.  For 
apart  from  the  redundancy  of  dupli- 
cation, manifested  in  federalism, 
there  is  also  the  redundancy  of 
checks  and  balances;  i.e.,  of  "over- 
lapping jurisdictions." 

In  the  event  q?  damage,  overlap- 
ping systems  can  expand  their  juris- 
dictions and  "take  over"  when  the 
functions  of  others  have  been  lost 

£ 


The  constitutional  system  works  as  a  "self-regulating"  and  "self-cotrect- 
ing"  organization  exhibiting  a  reliability,  stability,  and  adaptability 
that  has  continually  overcome  its  deepest  strains. 


or  impaired.  There  are  indeed  limits 
which  vary  with  the  type  of  system, 
but  an  inherent  protective  potential 
is  thereby  established.  In  the  case 
of  the  Constitution,  our  three  basic 
branches  are  designed  to  overlap. 
They  resist  mutually  exclusive  ju- 
risdictions. And  they  expand  and 
contract.  SchoL  have  for  years 
spoken  of  the  "cyclical"  character 
of  intragovernmental  arrange- 
ments, of  "pendulum"  swings — 
frequently  pointing  to  these  as 
adaptive  responses.  The  "uncertain 
content"  (jurisdiction)  of  the  three 
branches  of  government  does  not 
allow  any  one  of  them  to  sit  still.  If 
one  weakens  or  fails,  the  other  can 
affect  a  partial  takeover.  And  the 


same  holds  for  the  national  and 
state  governments. 

A  system  thus  can  sustain  failure 
that,  in  the  absence  of  overlapping 
jurisdictions,  would  destroy  it. 
Once,  on  the  floor  of  the  Senate, 
Senator  Mike  Mansfield  (now  Am- 
bassador to  Japan)  warned  his  col- 
leagues that  their  refusal  to  act  on  a 
critical  issue  would  not  prevail:  "It 
is  clear  that  when  one  road  to  this 
end  fails,  others  will  unfold  as  in- 
deed they  have  If  the  process  is 

ignored  in  legislative  channels,  it 
will  not  be  blocked  in  other  chan- 
nels— in  the  executive  branch  and 
the  courts."  This  has  been  the  pat- 
tern of  much  of  our  history. 

It  is  a  history  that  confirms 


Whitehead's  judgment.  The  consti- 
tutional system  works  as  a  "self- 
regulating"  and  "self-correcting"  or- 
ganization exhibiting  a  reliability, 
stability,  and  adaptability  that  has 
continually  overcome  its  deepest 
strains.  We  like  to  say  that  ours  is 
the  oldest  written  Constitution  in 
the  world — yet  it  remains  a  striking 
novelty.  Marked  by  a  redundancy  of 
law,  of  channel  and  code,  of  com- 
mand and  authority,  the  whole  has 
been  stronger  than  any  of  its  parts. 
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Federal  Authority  and  State  Resistance:  A 
Dilemma  of  American  Federalism 

by  TONYFREYER 


hen  government  threatened 
their  liberty,  Americans  of- 
ten resisted.  At  times  private 
groups  claiming  a  quasi-official  sta- 
tus like  the  Sons  of  Liberty  or  the 
Ku  Klux  Klan  opposed  centralized 
governmental  authority.  But  more 
significant  forms  of  resistance  in- 
volved defiance  carried  out  by  de- 
mocractically  chosen  local  repre- 
sentatives. The  Nullification  Crisis, 
the  northern  states'  repudiation  of 
slaveholders'  property  rights  and 
the  theory  of  secession,  the  Civil 
War  and  Reconstruction,  and  the 
southern  states'  massive  assault 
upon  desegregation  during  the 
1950s  and  1960s  were  instances  of 
formal  resistance  to  federal  power 
that  shaped  the  nation's  history. 

The  nature  of  federalism  encour- 
aged this  official  resistance.  The 
Constitution's  division  of  power  be- 
tween state  and  national  govern- 
ment gave  the  official  representa- 
tives of  diverse  social  and  political 
groups  a  popular  base  of  local  sup- 
port. Americans'  long  standing  be- 
lief in  states'  rights  and  popular 
sovereignty  reinforced  this  tradi- 
tion of  local  democratic  control. 
Not  surprisingly,  then,  ever  since 
the  founding  fathers  created  feder- 
alism in  1787,  conflict  has  marked 
its  history.  Indeed,  federalism  made 
conflict  inevitable.  At  different 
times  these  confrontations  over  lo- 
cal and  national  control  involved 
the  special  interests  of  groups  such 
as  slave  holders  or  the  individual 
rights  of  black  Americans;  but  in 
either  case  the  struggles  tested  the 
limits  of  American  constitutional 
ideals. 

James  Madison  and  State 
Resistance 

For  the  framers  a  fundamental 
purpose  of  the  Constitution  was  the 
protection  of  individual  rights 
against  state  governments.  James 
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Madison,  in  Ttic  Federalist,  No.  10, 
recited  a  number  of  'wicked  pro- 
jects" that  had  been  undertaken  by 
state  legislatures,  including  reli- 
gious discrimination,  the  issuing  of 
worthless  paper  money,  and  inter- 
ference in  the  collection  of  debts. 
Such  measures  arose  in  part  be- 
cause "factious  leaders"  could  "kin- 
dle a  flame  within  their  particular 
states."  The  remedy  was  to  remove 
certain  powers  from  the  state  gov- 
ernments and  to  place  some  of 
them  in  an  "extended  republic,"  the 
national  government.  "Extend  the 
sphere"  in  which  the  interests 
struggled,  Madison  urged,  and  as 
their  diversity  and  number  in- 
creased it  was  less  likely  that  "a 
majority  of  the  whole  will  have  a 
common  motive  to  invade  the 
rights  of  other  citizens;  or  if  such  a 
common  motive  exists,  it  will  be 
more  difficult  for  all  who  feel  it  to 
discover  their  own  strength,  and  to 
act  in  unison." 

But  to  the  extent  that  the  nation- 
al government  impinged  upon  local 
control  it  invited  resistance,  in  The 
Federalist,  No,  46,  Madison  ex- 
plored the  ability  of  both  state  and 
federal  authorities  to  "resist  and 
frustrate  the  measures  of  each  oth- 
er," He  argued  that  because  the 
citizens'  primary  prejudices  or  "pre- 
possessions" favored  the  states, 
state  power  posed  a  greater  threat 
to  federal  authority  than  the  other 
way  around.  Moreover,  local  inter- 
ests determined  the  people's  view 
of  and  response  to  national  issues, 
Madison  admitted  that  "measures 
will  too  often  be  decided  according 
to  their  probable  effect,  not  on  the 
national  prosperity  and  happiness, 
but  on  the  prejudices,  interests,  and 
pursuits  of  the  governments  and 
people  of  the  individual  States."  In 
addition,  if  rational  officials  pur- 
sued policies  that  "inflamed  the 
zeal"  of  local  interests,  it  would 
bring  about  "disquietude"  among 
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the  citizenry  and  "pernaps,  refusal 
to  co-operate  with  the  officers  of 
the  Union,"  presenting  "obstruc- 
tions which  the  federal  government 
would  hardly  be  willing  to  encoun- 
ter." 

By  checking  the  abuses  of  local 
control,  however,  federal  authority 
could  protect  individual  rights  from 
governmental  intrusion.  "Justice  is 
the  end  of  government,"  Madison 
asserted  in  The  Federalist,  No.  51. 
But  whenever  the  "stronger  far 
tion"  was  able  to  "unite  and  <  im- 
press the  weaker,"  anarchy  reigned. 
Through  the  division  of  power  be- 
tween state  and  national  govern- 
ment which  made  up  the  federal 
system  of  this  "compound  repub- 
lic," a  "double  security"  was  estab- 
lished for  the  "rights  of  the  people," 
Federalism  was  in  turn  basic  to  that 
extension  of  the  political  sphere  by 
which  society  was  "broken  into  so 
many r  l  iests  and  classes  of 

citizem  e  rights  of  individ- 

uals, or  ^  minority,  will  be  in 
little  danger  from  . . .  the  majority," 
Indeed,  the  Virginian  concluded 
hopefully,  the  "extended  republic" 
might  even  encourage  "coalitions" 
of  majorities  based  upon  principles 
of  "justice  and  the  general  good" 

During  the  struggle  for  the  ratifi- 
cation of  the  Constitution  the  Anti- 
federalists  challenged  Madison's 
views  regarding  the  best  protection 
of  individual  rights.  The  opponents 
of  national  power  believed  that  the 
closeness  of  state  governments  to 
the  people  made  local  authorities, 
not  the  federal  government,  better 
defenders  of  individual  Uberty. 
Moreov  er,  f:he  Antifeder&Usts 
feared  thin  uiM^sm  upec'S^  guaran- 
tees of  rights  "3- :-re  lutf>:>.sed  "ipon. 
national  autf4o<vy  itoiQ  v.';>*  tor; 
much  i'ocJK  xc.  ;iOuse. 

TitC  remedy  was  a  jiili.  oi"  l.*i#ws, 
which  became  the  main  conJJtion 
for  the  ratification,  of  the  Coiuititu- 
tkn.  Madison  ar.d  tb<-  Federalists 
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"If  the  legislatures  of  the  several  states  may  at  will  annul  the  judgments 
of  the  courts  of  the  United  States,  and  destroy  the  rights  acquired  under 
those  judgments,  the  Constitution  itself  becomes  a  solemn  mockery,  and 
tlie  nation  is  deprived  of  the  means  of  enforcing  its  laws  by  the  instru- 
mentality of  its  own  tribunals." 

—John  Marshall,  1807 


agreed  to  this  demand,  clearing  the 
way  for  the  adoption  of  the  Consti- 
tution* As  Madison  explained  to 
Thomas  Jefferson,  a  Bill  of  Rights 
could  serve  two  vital  purposes: 
first,  "the  political  truths  declared 
in  that  solemn  manner"  would  "ac- 
quire by  degrees  the  character  of 
fundamental  maxims  of  free  gov- 
ernment"; second,  the  Bill  of  Rights 
could  become  during  periods  of  at- 
tack upon  liberty  "a  good  ground 
for  an  appeal  to  the  sense  of  com- 
munity." 

As  a  Virginia  congressman  in  the 
First  Congress  in  1789,  Madison  led 
the  struggle  for  the  Bill  of  Rights. 
He  proposed  constitutional  amend- 
ments that  would  restrict  both  the 
state  and  federal  governments. 
States'  righte  supporters  in  the  Sen- 
ate, however,  defeated  this  propos- 
al; consequently  the  amendments 
that  became  the  Bill  of  Rights  ap- 
plied only  to  the  national  govern- 
ment. From  this  political  struggle 
emerged  specific  guarantees  of  in- 
dividual rights,  including  the  prohi- 
bition upon  Congress  against 
abridging  freedom  of  religion, 
speech,  the  press,  assembly,  peti- 
tion, or  the  right  to  bear  arms,  as 
well  as  restrictions  on  quartering 
troops,  and  on  federal  criminal 
prosecutions  and  punishments. 
Moreover,  the  right  to  trial  by  jury, 
due  process  of  law,  and  other  pro- 
cedural guarantees  were  estab- 
lished. 

At  the  same  time,  the  effort  was 
made  to  balance  a  broad  affirma- 
tion of  individual  rights  with  the 
claims  of  state  sovereignty.  The 
Ninth  Amendment  stated  that  "The 
enumeration  in  the  Constitution,  of 
certain  rights,  shall  not  be  con- 
strued to  deny  or  disparage  others 
retained  by  the  people."  The  Tenth 
Amendment  proclaimed  states' 
rights:  "The  powers  not  delegated 
to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the 


States,  are  reserved  to  tl  States 
respectively,  or  to  the  people,"  Al- 
though Article  VI  of  the  Constitu- 
tion, the  supremacy  clause,  coun- 
terbalanced the  Tenth  Amendment, 
the  recognition  in  the  Constitution 
of  federalism,  individual  liberty,  and 
states'  rights  nonetheless  estab- 
lished a  rationale  for  resistance. 

Resistance  Under  the  New 
Constitution 

A  theoretical  justification  for 
state  resistance  emerged  within  a 
decade  of  the  founding.  Thomas 
Jefferson  and  James  Madison  devel- 
oped this  early  formulation  during 
the  controversy  over  the  Alien  and 
Sedition  Acts.  When,  early  in  John 
Adams'  administration,  the  Federal- 
ist-dominated Congress  passed  the 
Alien  and  Sedition  Acts,  a  series  of 
measures  which  Democratic-Re- 
publicans viewed  as  an  attempt  to 
muzzle  the  voice  of  opposition,  Jef- 
ferson and  Madison  countered  with 
the  Virginia  and  Kentucky  Resolu- 
tions. The  Resolutions  asserted  that 
the  Sedition  Act  violated  the  First 
Amendment's  prohibition  against 
congressional  interference  with 
free  speech  and  a  free  press.  They 
claimed  further  that  the  states  pos- 
sessed the  power  to  judge  the  con- 
stitutionality of  national  laws.  As 
the  confrontation  persisted,  Jeffer- 
son advanced  an  even  more  ex- 
treme proposition.  In  a  second  Ken- 
tucky Resolution  he  ;^gued  that 
state  authorities  cc  u%i  nullify  feder- 
al laws  that  they  considered  uncon- 
stitutional. Jefferson's  position  was 
that  the  states  which  had  created 
the  Constitution  ubeing  sovereign 
and  independent,  have  the  unques- 
tionable right  to  judge  of  the  infrac- 
tion; and,  that  a  nullification  [by] 
those  sovereignties,  of  all  unautho- 
rized acts  done  under  color  of  that 
instrument  is  the  rightful  remedy." 

No  one  did  more  to  counter  state- 


sovereignty  theories  th^i*  john  Mar- 
shall. Chief  Justice  Marshall  and  the 
Supreme  Court  established  the 
principle  that  the  federal  govern- 
ment possessed  the  supreme  power 
to  supervise  nation-state  relations. 
Without  this  supreme  a^aioritj , 
particularly  as  sanctioned  In  the 
supremacy  clause,  the  Union  would 
have  remained  essentially  a  confed- 
eration of  sovereign  states. 

Central  to  Marshall's  national-su- 
premacy argument  was  the  princi- 
ple that  the  American  people,  not 
the  states,  had  created  the  United 
States  with  the  ratification  of  the 
Constitution  after  1787.  Through 
their  exercise  of  sovereign  author- 
ity, the  people  had  sanctioned  the 
full  grant  of  powers  that  the  Consti- 
tution had  allotted  to  the  federal 
government.  Thus,  within  the  limits 
approved  by  the  people,  all  individ- 
uals and  governments  within  the 
territorial  United  States  were  sub- 
ject to  federal  authority.  When 
Pennsylvania  refused  to  enforce  the 
contract  right  of  an  American  citi- 
zen, Marshall  strongly  upheld  feder- 
al power  to  protect  the  individual's 
constitutional  liberty  in  U.S.  v.  Pe- 
ters (1807),  "If  the  legislatures  of 
the  several  states,"  he  sdd|  umay  at 
will  annul  the  judgments  of  the 
courts  of  the  United  States,  and 
destroy  the  rights  acquired  under 
those  judgments,  the  Constitution 
itself  becomes  a  solemn  mockery, 
and  the  nation  is  deprived  of  the 
means  of  enforcing  its  laws  by  the 
instrumentality  of  its  own  tribu- 
nals." 

But  the  federal  government's  re- 
cord of  defending  its  own  authority 
and  individual  rights  was  uneven. 
During  the  War  of  1812,  New  En- 
gland generally  succeeded  in  avoid- 
ing compliance  with  national  calls 
for  taxes  and  the  mobilization  of 
the  militia.  The  resistance  climaxed 
in  the  Hartford  Convention  of  De- 
cember, 1814,  where  New  England- 
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I**'  tvitresenuitivea  ol  the  j»eo- 
iov«  tin?  necendty  of  o|i|io»iiig 
oti  their  national  iiatriottuut 
itmiCM,  ami  the  justice  of  m« 
rill  |tcrccivc  in  the  resolutions 
rvidence  of  attachment  bulb  to 
oil,  sinct*  it  isonly  by  maintain- 
nUnud  the  departments  within! 
it  the  tdeisHigsof  either  caul 

the  suhject,  thni  Cnkeu  by  the 
lo  rvjin  t  t'j  the  house,  ai  the 
IIomii^  resolution: 
neral  imemblv,  ha\iii£  care* 
nded  to  the  proceedings  of  a 
wet' to  t!v*r d  ilution*  of  Ikwn- 
y  atcwiitefji  ami  fuVy  re-ex- 
the  luttvt;  Jiml  it  to  be  their 
Bit  to  thk  hai  k  n*  founded  in 
a  tub  roaaTiTtTiti*,  mul  nn 
i r ati ox;  mul  more  c»jM*cfallv 
ns  they  do  hcrebv  renew  thrfr 
Ami  edition  mt%*'  a*  palpa- 
( ACTIONS  UP- THK  CON- 


rl  .V/a.Vt  Telegraph* 
I  to  lay  before  our  rentier*  the 
jt  from  a  letter  written  to  the 
Mr.  Jefteraon'i  grandson  ami 

Rivhrnondt  March  8, 1832. 
when  I  hatl  the  pleasure  of 
n»  you  inquired  of  tne  if  I  had 
ion  whith  would  show  whether 
not,  the  atuhor  of  the  r».Ml,i- 


In  tlie  fir*t  Kentucky  resolutions. — The  variations  fit 
those  reMiltitious  are  merely  such  at  would  occur  in  copy- 
ing or  limiting.  You  will  perceive  the  sentence  contain- 
ing the  word  "nullification."  nearly  resembling  an  ex- 
pression in  the  tecoud  resolution,  and  tlwt  many  of  Uic 
ideas  arc  the  same* 

OnioixAL  tmiuotrr,  i*  the  turn  wmvisro  of  Ma. 
Jari'tusu*,  or  tub  Ksntlckt  rwolvtioss  of  *98  I 
Ato**rt>.  \ 
I.  ftetolvetl%  That  tlie  several  states  composing  tho 
United  States  of  America,  are  not  united  on  the  princi- 
ple of  the  unlimited  tubinUsiou  to  the  general  govern- 
ment; but  that  hy  a  comiiaet  under  tlie  style  and  title  of  a 
constitution  for  the  United  States,  and  of  amendments 
thereto,  thev  constituted  a  general  government  for  special 
IMirpofest  delegated  to  that  government  ciertain  definite 
powers,  renting  each  state  to  itself,  the  residuary 
mass  of  right  to  their  own  self-government;  and  that 
whensoever  the  general  gove;*nnieiitasMtmes  undelegated 
pou  ers,  iti  nets  are  unauthoritative,  void,  and  of  no  tv**t\ 
that  to  this  compact,  each  state  acceded  as  a  state,  is 
an  integrat  party*  its  collates  forming,  as  to  \*i  'f  tho 
other  party:  that  the  government  created  by  thiscv.^- 
pncit  wa*f  not  made  the  exclusive  or  final  judge  of  the 
extent  ol*  the  powers  dclrgalrd  to  itself:  since  that  would 
have  inadc  its  discretion,  and  not  the  constitution*  the 
measure  of  its  powers;  but  tliat,  as  in  all  otlier  cases  of 
compart  among  powers  luivhig  no  common  Judge,  each 
party  hasaneijmd  right  to  judge  for  itself;  as  well  of 
infractions  as  or  the  mode  and  measure  of  redress. 

%  Iienolvetl9  That  the  constitution  of  the  United  States 
having  drlegatcMl  to  congress  a  power  to  punich  treason; 
counterfeiting  tlie  securities  and  current  coin  of  tho 
Uniteil  States;  piracies  and  felonies  committed  cki  tho 

hiirh  ami  nffim^i  ao*nn«t  tli*  tW  of  t.allrmft.  and 


Beginning  of  Kentucky  Resolutions  from  Nllos*  Register . .  .  [Baltimore:  Franklin  Press,  1833),  Photograph 
courtesy  of  the  Kentucky  Historical  Society, 


ers  met  and  published  a  strong 
statement  claiming  not  only  the 
right  but  the  duty  of  states  to  defy 
tho.  federal  government  when  its 
unconstitutional  actions  threatened 
the  liberties  of  the  people.  Similar- 
ly, when  the  Court  upheld  the  rights 
of  the  Cherokee  Indians  in  Georgia 
and  those  of  foreign  landholders  in 
Kentucky,  state-supported,  local  in- 
terests effectively  evaded  the 
Court's  decision.  Local  control  thus 
prevailed  often  enough  to  keep  fed- 
eral supremacy  a  matter  of  dispute. 
However,  in  confrontations  in  Vir- 
ginia, Kentucky,  Georgia,  Ohio,  and 
other  states  involving  property  or 
creditor  rights,  the  Supreme  Court 
defeated  state  resistance. 

Yet  perhaps  the  most  conspicu- 
ous example  of  pre-Civil  War  resist- 
ance to  federal  authority  was  the 
Nullification  Crisis.  The  crisis 
erupted  in  the  winter  of  1832-33 
when  South  Carolina  used  Vice- 
President  John  C.  Calhoun's  theory 
of  state  sovereignty  in  an  attempt  to 
nullify  a  tariff  passed  by  Congress 
in  1828.  South  Carolinians  hated  the 
"Tariff  of  Abominations"  not  mere- 
ly for  economic  reasons,  but  also 
because  it  symbolized  outside  fed- 
eral power  which  threatened  the 
state's  slave-based  society.  In  1830 
the  legislature  issued  an  "Exposi- 
tion" which  attacked  the  tariff  as 


unconstitutional  and  claimed  for 
the  state  the  authority  to  nullify 
federal  law,  Calhoun  had  secretly 
written  the  Exposition,  grounding 
his  argument  on  the  Antifederalist 
idea  of  state  sovereignty  pro- 
claimed in  Jefferson's  Kentucky 
Resolution.  Calhoun,  who  went  be- 
yond Jefferson  in  claiming  for  the 
states  the  right  of  secession,  none- 
theless developed  the  nullification 
theory  because  he  wanted  to  give 
the  state  the  constitutional  means 
to  resist  federal  law  while  making  it 
possible  for  South  Carolina  to  re- 
main within  the  Union. 

President  Andrew  Jackson,  how- 
ever, repudiated  the  state's  action 
and  Calhoun's  doctrine.  Relying 
upon  the  Federalist  theory  of  Union 
expounded  by  Madison  and  Mar- 
shall and  such  constitutional  provi- 
sions as  the  supremacy  clause, 
Jackson  exclaimed  that  the  states 
could  not  overrule  federal  law.  The 
very  notion,  he  said,  was  inconsis- 
tent with  the  Union.  And  armed 
resistance,  the  president  declared 
ominously,  was  treason,  which  he 
would  meet  with  the  full  strength  of 
national  authority.  Finally,  South 
Carolina  backed  down,  but  South- 
erners did  not  forget  Calhoun's  the- 
ory. 

Unsurprisingly,  state  resistance 
reemerged  out  of  the  struggle  over 
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slavery.  For  decades  before  the  Civ- 
il War,  the  right  of  northern  public 
officials  to  interpose  the  state's  au- 
thority between  its  citizens  and  the 
federal  government  was  an  en- 
flamed  issue.  Northern  and  western 
states  refused  to  comply  with  the 
fugitive  slave  clause  of  the  Consti- 
tution and  passed  personal  liberty 
laws  which  affirmed  for  blacks  as 
well  as  whites  such  basic  constitu- 
tional rights  as  the  writ  of  habeas 
corpus,  jury  trial,  and  other  princi- 
ples of  due  process.  These  laws 
challenged  the  slaveholders'  claim 
that  slaves  were  property  and  that 
their  own  rights  of  ownership  were 
constitutionally  protected.  Accord- 
ing to  the  Constitution,  slaves  re- 
mained slaves  when  they  escaped 
or  were  taken  into  free  states  or 
territories.  By  extending  constitu- 
tional rights  to  blacks,  the  personal 
liberty  laws  threatened  southern- 
ers' power  over  sojourner  and  fugi- 
tive slaves. 

In  the  1850s,  the  conflict  over  the 
liberty  laws  and  slavery  in  the  terri- 
tories came  to  the  Supreme  Court 
for  resolution.  Taney  and  a  divided 
Court  in  Dred  Scott  v.  Sandford 
(1857)  sustained  the  southern 
state's  power  by  declaring  uncon- 
stitutional the  right  of  Congress  to 
exclude  slavery  from  the  territories. 
Moreover,  as  far  as  the  federal  gov- 
ernment was  concerned,  Taney 
said,  blacks — whether  slave  or 
free — possessed  "no  rights"  that 
"white  men"  were  "bound  to  re- 
spect." Shortly  after  the  Dred  Scott 
decision,  the  Court  confronted  a 
direct  challenge  to  federal  authority 
from  Wisconsin,  Pursuant  to  the 
state's  liberty  law,  Wisconsin  offi- 
cials defied  a  federal  court  order 
involving  a  fugitive  slave.  Even  af- 
ter the  U.S.  Supreme  Court  struck 
down  the  Wisconsin  law  in  Abele- 
man  v.  Booth  (1859),  state  resist- 
ance in  Wisconsin  and  throughout 
the  North  persisted.  And  as  in  Dred 
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The  end  of  bloodshed  at  Appomattox  brought  about  the  triumph  of  na- 
tional supremacy  as  an  abstract  principle,  but  the  nation's  subsequent 
failure  to  protect  the  libei'ty  of  black  Americans  revealed  the  limits  of 
victory. 


Scott  itself,  the  Court's  action  mere- 
ly exacerbated  the  larger  sectional 
conflict. 

Northern  opposition  to  both  deci- 
sions encouraged  the  southern  ex- 
tremists' arguments  that  the 
South's  constitutional  rights  could 
not  be  preserved  within  the  Union. 
In  the  Congress  and  the  northern 
states,  Republicans  tenaciously 
supported  local  control  of  constitu- 
tional rights,  despite  federal  and 
southern  assertions  to  the  contrary. 
Entwined  as  it  was  with  the  status 
of  slavery  in  the  territories,  the  con- 
troversy over  the  personal  liberty 
laws  thus  aggravated  a  confronta- 
tion that  contributed  to  bringing 
about  the  nation's  greatest  tragedy. 

The  secessionist  arguments  of 
1860  fundamentally  challenged  the 
American  federal  system.  In  keep- 
ing with  Calhoun's  justification  for 
nullification,  the  proponents  of  se- 
cession claimed  that  the  Constitu- 
tion established  a  mere  league  of 
sovereign  states  from  which  any 
member  could  withdraw  at  will. 
The  secessionists  rejected  the  fram- 
ers'  principle  that  the  people — pos- 
sessing supreme  authority — could 
divide  sovereignty  between  state 
and  national  governments.  Instead 
they  returned  to  the  theory  of  state 
sovereignty  of  the  Antifederalists, 
asserting  that  the  states  were  su- 
preme. President  Abraham  Lincoln 
in  turn  denied  the  South's  claims  in 
favor  of  the  founders'  principle  of 
national  sovereignty  so  forcefully 
affirmed  by  Jackson  during  the  Nul- 
lification crisis.  Eventually,  Lincoln 
tied  this  idea  of  federal  supremacy 
to  a  defense  of  the  abolition  of 
slavery.  Thus,  at  stake  on  the  battle- 
field was  the  constitutional  mean- 
ing of  both  national  and  state  sover- 
eignty and  individual  and  state's 
rights.  The  end  of  bloodshed  at 
Appomattox  brought  about  the  tri- 
umph of  national  supremacy  as  an 
abstract  principle,  but  the  nation's 


subsequent  failure  to  protect  the 
liberty  of  black  Americans  revealed 
the  limits  of  victory. 

Continuing  Resistance 

During  Reconstruction,  the  Re- 
publican Party  pursued  peace  with 
a  firm  commitment  to  both  national 
sovereignty  and  states'  rights.  The 
Supreme  Court  reflected  these  dual 
concerns  in  asserting  in  Texas  v, 
WJiite  (1869):  "The  Constitution,  in 
all  its  provisions,  looks  to  an  inde- 
structible Union  composed  of  inde- 
structible States."  Yet,  Reconstruc- 
tion brought  about  unquestionably 
the  most  important  changes  in  the 
nation's  fundamental  law  in  the 
form  of  three  constitutional  amend- 
ments. In  order  to  end  the  Constitu- 
tion's indirect  approval  of  the  insti- 
tution, and  to  give  the  fullest 
possible  scope  to  Lincoln's  emanci- 
pation policy,  the  Thirteenth 


Amendment  abolished  slavery. 
Through  its  privileges  and  immuni- 
ties, equal  protection,  and  due  proc- 
ess clauses,  the  Fourteenth  Amend- 
ment overturned  Taney's  holding  in 
the  Dred  Scott  case  that  blacks  pos- 
sessed virtually  no  constitutional 
rights.  The  Fifteenth  Amendment 
carried  this  principle  further  by  es- 
tablishing that  neither  race  nor  pre- 
vious condition  of  servitude  should 
abridge  a  citizen's  right  to  vote. 
Along  with  civil  rights  legislation 
and  increased  federal  court  juris- 
diction, these  Reconstruction  mea- 
sures seemed  to  guarantee  legal 
and  political  equality  for  blacks. 

By  Reconstruction's  end  in  1876, 
however,  the  Republicans'  retreat 
from  support  for  the  freed  slaves' 
rights  and  the  rise  of  such  brutal 
groups  as  the  Ku  Klux  Klan  de- 
stroyed the  promise  of  these 
amendments.  The  Supreme  Court 
contributed  to  this  result  by  strik- 


In  this  1833  cartoon,  John  C.  Calhoun  climbs  toward  despotism,  while  Andrew  Jackson,  on  the  right,  threatens 
to  hang  the  nulllfiers.  Courtesy  of  the  New-York  Historical  Society. 
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ing  down  the  Civil  Rights  Act  of 
1875,  the  last  msyor  Reconstruction 
measure,  in  the  Civil  Rights  Cases 
of  1883.  Then  in  Plessy  v.  Ferguson 
(1896)  it  further  undermined 
blacks'  civil  rights  when  it  estab- 
lished the  "separate  but  equal"  doc- 
trine. This  doctrine  permitted 
southern  states  to  establish  sepa- 
rate facilities  based  on  race 
throughout  society.  The  South  thus 
reestablished  local  control  of  race 
relations. 

With  the  question  of  control  over 
race  temporarily  settled,  from  the 
Civil  War  to  the  1890s  the  issue 
most  litigated  in  the  Supreme  Court 
involved  the  contractual  obliga- 
tions of  local  governments. 
Throughout  the  trans-Mississippi 
West  and  the  South,  local  communi- 
ties had  floated  bonds  to  stimulate 
development,  particularly  railroad 
construction.  Poor  judgment,  mis- 
management, corruption,  and  eco- 
nomic depression  soon  resulted  in 
massive  default  on  the  bonds.  For- 
eign and  domestic  creditors  sued  to 
get  their  money  back,  which 
amounted  to  between  $100,000,000 
and  $150,000,000.  State  and  local 
officials  searched  for  ways  to  main- 
tain local  control  against  foreign 
creditors.  State  judges,  sensitive  to 
their  public  standing  as  elected  offi- 
cials, generally  approved  or  ignored 
such  efforts. 

The  federal  judiciary's  defense  of 
the  creditors  aroused  attack.  "He 
who  can  look  upon  these  things," 
exclaimed  a  writer  in  the  St.  Louis- 
based  Central  Law  Journal  of  1884, 
"and  not  feel  his  State  pride  of- 
fended lacks  elements  of  patrio- 
tism. It  is  time  to  call  a  halt."  This 
outburst  was  mild  compared  to  the 
Iowa  farm  organization  that  in  1890 
called  for  the  abolition  of  the  Su- 
preme Court,  Such  demands  result- 
ed in  attempts  to  curtail  the  juris- 
diction of  the  federal  judiciary;  but 
the  national  tribunals  led  by  the 
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News  article  reporting  Supreme  Court  decision  on  Plessy  v.  Ferguson,  May  18,  1896,  Daily  States  newspaper. 
Courtesy  Louisiana  State  Museum. 


Supreme  Court  eventually  over- 
came state  and  local  resistance. 

In  the  first  half  of  the  twentieth 
century,  race  reemerged  as  a  msyor 
issue,  as  Southern  officials  contin- 
ued successfully  to  defy  federal  au- 
thority in  racial  matters.  Softening 
somewhat  its  earlier  position,  the 
Supreme  Court  in  response  to  liti- 
gation sponsored  by  the  National 
Association  for  the  Advancement  of 
Colored  People  upheld  in  a  few 
cases  blacks'  right  to  vote.  In  spite 
of  this,  Southern  legislatures  and 
courts  generally  succeeded  in  keep- 
ing blacks  from  exercising  their 
voting  rights.  Similarly,  some  south- 
ern states  passed  measures  that  vi- 
olated federal  prohibitions  against 
involuntary  servitude.  The  purpose 
of  the  state  laws  was  to  give  local 
governments  and  individual  white 
southerners  the  power  to  control 
black  labor.  Under  one  such  law, 
for  example,  blacks  were  entrapped 
in  a  sharecropping  system  which 
was  virtually  inescapable.  The  Su- 
preme Court  invalidated  this  sys- 
tem in  1911  in  Baily  v.  Alabama, 
and  yet  the  practice  persisted  as 
local  custom. 

Moreover,  racial  segregation  in 
the  South  generated  what  was  for 
twentieth  century  America  unprec- 
edented defiance.  After  decades  of 


NAACP-sponsored  litigation  eroded 
the  edges  of  the  South's  segregated 
society,  the  Supreme  Court  dealt  it 
a  mortal  blow  in  its  famous  1954 
decision,  Brown  v.  Board  of  Educa- 
tion of  Topeka.  Yet  although  the 
Court  struck  down  segregation  in 
public  education,  it  waited  a  year  to 
establish  the  terms  governing  com- 
pliance. In  1955,  a  second  Brown 
opinion  announced  that  desegrega- 
tion should  proceed  "with  all  delib- 
erate speed."  This  vague  standard 
encouraged  a  campaign  of  massive 
resistance  throughout  the  Old  Con- 
federate states.  Proclaiming  states' 
rights,  elected  officials  advocated 
and  legislatures  passed  laws  de- 
signed to  delay  if  not  prevent  alto- 
gether the  enforcement  of  the 
Brown  rulings.  Enmeshed  in  com- 
plex political  cross  pressures,  Pres- 
ident Dwight  D.  Eisenhower  did 
comparatively  little  publicly  to  sup- 
port the  federal  judiciary.  In  the 
face  of  congressional  and  executive 
inaction,  defiance  increased. 

The  Little  Rock  crisis  of  1957- 
1959  revealed  the  way  federalism 
fostered  intransigence.  Following 
the  first  Brown  opinion,  the  city's 
school  board,  after  some  initial  in- 
decision, voluntarily  developed  a 
plan  designed  to  achieve  token  de- 
segregation of  Little  Rock  Central 


577 


this  Constitution 


ERIC 


High  School.  The  plan  encountered 
opposition  from  the  local  NAACP 
because  it  was  too  limited;  it 
aroused  extreme  segregationists 
because  it  did  anything  at  all.  Criti- 
cism did  not,  however,  deter  local, 
state,  and  federal  authorities  from 
initially  giving  their  approval.  Ar- 
kansas* Orval  Faubus,  a  moderate 
on  race  who  was  known  as  the  best 
"welfare"  governor  the  state  had 
ever  had,  also  did  not  oppose  the 
plan.  Only  after  the  segregationists* 
campaign  fostered  a  complex  inter- 
play of  secret  maneuvers  among 
leaders  at  the  local,  state,  and  na- 
tional level,  was  the  plan  jeopar- 
dized. As  these  officials  fought  to 
shift  from  one  another  the  responsi- 
bility for  desegregation,  a  deadlock 
ensued.  Finally,  to  protect  his  politi- 
cal future  and  populist  economic 
programs,  Faubus  defied  the  feder- 
al court  and,  later,  President  Eisen- 
hower. A  struggle  resulted  which 
lasted  intermittently  for  two  years. 
The  Supreme  Court's  holding  in 
Cooper  v,  Aaron  (1958)  that  Arkan- 
sas' actions  were  unconstitutional 
merely  aggravated  the  conflict.  Not 
until  a  coalition  of  local  blacks  and 
white  moderates  organized  and 
won  a  campaign  advocating  compli- 
ance with  the  federal  court's  deseg- 
regation orders  did  the  crisis  end. 

Little  Rock  set  the  tone  for  resist- 
ance during  the  early  1960s.  In  such 
places  as  New  Orleans,  Louisiana, 
Oxford,  Mississippi,  and  Tuscaloo- 
sa, Birmingham,  and  Selma,  Ala- 
bama, local  and  state  official::  de- 
fied federal  authority  and  denied 
the  constitutional  rights  of  black 
Americans.  Martin  Luther  King,  Jr. 
and  civil  rights  activists  responded 
with  skill  and  courage  in  a  cam- 
paign of  nonviolent  opposition. 
King's  strategy  focused  national 
and  world  public  opinion  on  the 
conduct  of  southern  governmental 
authorities,  which  stimulated  Con- 
gress to  enact  path  breaking  civil 
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rights  legislation.  This  legislation 
established  the  basis  for  continuing 
federal  intervention  in  state  and 
local  affairs  in  defense  of  constitu- 
tional rights.  The  persistence  of  ra- 
cial iryustice  in  the  late  twentieth 
century,  however,  confirmed  Madi- 
son's prophecy  that  otacial  resist- 
ance is  inevitable  in  American  fed- 
eralism. 

An  Ambivalent  Heritage 

In  the  long  run  the  impact  of  the 
framer's  federal  system  was  ambiv- 
alent A  diffusion  of  governmental 
authority  gave  slave  masters,  for- 
eign creditors,  and  property  holders 
the  means  to  protect  their  vested 
rights.  Conversely,  this  same  frag- 
mentation of  power  provided  debt- 
ors, the  opponents  of  slavery,  and 
civil  rights  activists  the  means  to 
fight  for  their  rights.  The  Constitu- 
tion created,  then,  and  federalism 
reinforced,  a  tension  between  mi- 
nority and  meuority  interests,  free- 
dom and  slavery,  equality  and  seg- 
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regation,  discrimination  and  equal 
justice.  Thus  even  though  state 
resistance  growing  out  of  this  ten- 
sion imperiled  individual  liberty, 
through  guarantees  of  rights  in  the 
Fourteenth  Amendment,  the  su- 
premacy clause,  and  other  constitu- 
tional provisions,  the  federal  sys- 
tem possessed  a  remedy  for  its  own 
weakness. 
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The  Constitution  and  the  Welfare  State 

by  KENNETH  M.  HOLLAND 


On  December  10, 1948,  the  Gen- 
eral Assembly  of  the  United 
Nations  adopted  and  pro- 
claimed the  Universal  Declaration 
of  Human  Rights.  Article  25  boldly 
states:  "Everyone  has  the  right  to  a 
standard  of  living  adequate  for  the 
health  and  well  being  of  himself 
and  his  family,  including  food, 
clothing,  housing  and  medical  care 
and  necessary  social  services."  In  a 
similar  vein,  Article  20  of  the  West 
German  Constitution  stipulates  that 
"the  Federal  Republic  of  Germany 
is  a  democratic  and  social  federal 
state."  To  the  Germans,  this  provi- 
sion means  that  the  state  is  duty- 
bound  to  protect  each  of  its  inhabit- 
ants from  social  insecurity  and  to 
work  toward  social  justice,  goals 
which  are  met  by  an  array  of  wel- 
fare legislation  ranging  from  sick- 
ness, accident  and  old  age  insur- 
ance to  child  support,  rent  subsidy 
and  employment. 

In  1971,  Supreme  Court  Justice 
William  O.  Douglas  expressed  cha- 
grin at  the  fact  that  unlike  the  Ger- 
man and  other  "modern"  constitu- 
tions, the  United  States 
Constitution  imposes  no  duty  upon 
the  state  to  provide  the  material 
conditions  for  a  dignified  life.  Doug- 
las1 embarrassment  could  be  over- 
come by  enactment  of  a  constitu- 
tional amendment  guaranteeing  to 
evety  citizen  adequate  food,  shelter, 
clothing,  medical  care,  and  educa- 
tion. In  today's  climate,  however,  a 
balanced  budget  amendment  is  far 
more  likely  to  pass  than  a  right-to- 
welfare  amendment.  If  the  welfare 
state  is  to  have  a  constitutional 
foundation,  the  change  will  have  to 
come  by  judicial  fiat,  by  a  re-inter- 
pretation of  the  document  by  the 
Supreme  Court. 

In  the  1960s,  it  appeared  as  if  the 
liberals  on  the  Warren  Court,  Wil- 
liam Breitnan,  Thurgood  Marshall, 
Earl  Warren  and  Douglas,  were  de- 
vising a  concept  of  "equal  protec- 


tion' as  a  weapon  to  impose  on 
government  an  affirmative  obliga- 
tion to  redistribute  wealth  in  order 
to  ensure  economic  subsistence  for 
everyone.  The  election  of  Richard 
Nixon  in  1968  prevented  a  redefini- 
tion of  equal  protection,  because  he 
appointed  several  justices  who  re- 
jected the  liberals'  thesis.  The  Bur- 
ger Court  has  provided  little  consti- 
tutional ammunition  for  the  war  on 
poverty.  Under  its  reading,  not  only 
is  there  no  constitutional  right  to 
welfare,  government  is  free  to  make 
regulations  adversely  affecting  the 
poor  and  welfare  recipients  (if  the 
legislature  chooses  to  provide  as- 
sistance to  the  needy)  as  long  as 
they  have  a  "reasonable"  basis — a 
test  which  nearly  all  such  regula- 
tions meet  easily.  Given  the  kind  of 
appointments  to  the  high  court 
President  Reagan  has  mads  and  is 
likely  to  make,  public  assistance 
will  remain  an  act  of  government 
largesse  rather  than  a  constitution- 
al right  for  the  foreseeable  future. 

Politics,  however,  is  an  arena  of 
change.  The  presidency  and  thus 
the  judiciary  will  not  remain  indefi- 
nitely in  conservative  hands.  The 
"modernization"  of  the  Constitu- 
tion could  occur  quickly,  given  the 
right  change  in  the  attitude  of  the 
msyority  of  the  Supreme  Court,  be- 
cause scholars  sensitive  to  Douglas' 
lament  have  worked  diligently  to 
prepare  an  interpretation  of  the 
text  according  to  which  the  Consti- 
tution guarantees  social  welfare. 
These  readings,  both  novel  and  in- 
genious, lie  ready-made,  awaiting 
sympathetic  hands.  The  history  of 
constitutional  development  teaches 
us,  moreover,  that  the  ascendant 
philosophies  are  the  philosophies 
of  reform  rather  than  those  that 
accept  the  status  quo.  The  "almost- 
Constitution"  of  the  1960s  could 
very  well  become  the  Constitution 
of  the  twenty-first  century.  It  is  the 
purpose  of  this  article  briefly  to 


describe  the  major  attempts  to  cre- 
ate a  constitutional  right  to  be  free 
from  poverty. 

Proponents  of  constitutionalizing 
welfare  have  discovered  govern- 
ment obligations  to  the  poor  in  the 
provisions  of  severed  constitutional 
amendments:  "Congress  shall  make 
no  law . . .  abridging  the  freedom  of 
speech"  (First  Amendment);  "The 
enumeration  in  the  Constitution,  of 
certain  rights,  shall  not  be  con- 
strued U  deny  or  disparage  others 
retained  by  the  people"  (Ninth 
Amendment);  "No  State  shall ...  de- 
prive any  person  of  life,  liberty,  or 
property,  without  due  process  of 
law;  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection 
of  the  laws"  (Fourteenth  Amend- 
ment); "No  person  shall ...  be  de- 
prived of .. .property,  without  due 
process  of  law"  (Fifth  Amend- 
ment); "The  right  of  the  people  to 
be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unrea- 
sonable searches  and  seizures,  shall 
not  be  violated"  (Fourth  Amend- 
ment). 

Welfare  and  the  First 
Amendment 

What  exactly  are  the  constitu- 
tional obligations  of  the  state  to  the 
impoverished?  In  order  to  avoid  the 
criticism  that  the  contents  of  such  a 
list  are  merely  an  expression  of  the 
advocate's  preferences,  proponents 
attempt  to  link  new  affir  native  du- 
ties to  explicit  constitutional  lan- 
guage. The  Supreme  Court  has  held 
repeatedly  that  rights  need  not  be 
named  in  the  text  in  order  to  have 
constitutional  status.  Fundamental 
rights,  that  is,  rights  that  cannot  be 
infringed  by  government  except  on 
a  showing  of  compelling  interest, 
now  include  the  right  to  travel,  the 
right  to  marry  and  to  procreate,  the 
right  to  vote  in  state  elections,  the 
right  of  association,  and  the  right  of 
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privacy — none  of  which  is  explicit- 
ly mentioned  in  the  Constitution 
but  each  of  which  is  implied  by 
rights  specifically  stated. 

In  Griswold  v.  Connecticut 
(1965),  the  Court  declared  Connect- 
icut^ ban  on  the  use  of  contracep- 
tives a  violation  of  the  right  to 
privacy,  which  it  located  not  in  the 
text  but  in  the  "emanations  and 
penumbras"  of  the  First,  Fourth 
and  Fifth  Amendments.  This  consti- 
tutional privacy  right,  the  Court 
subsequently  ruled  in  Roe  v.  Wade 
(1973),  contains  the  right  to  pro- 
cure abortions.  Employing  similar 
reasoning,  Justice  Brennan  would 
elevate  education  to  the  status  of 
fundamental  right  because  "it  is  in- 
extricably linked  to  the  right  to 
participate  in  the  electoral  process 
and  to  the  rights  of  free  speech  and 
association  guaranteed  by  the  First 
Amendment."  The  present  doctrine, 
however,  is  that  states  may  infringe 
even  fundamental  rights  in  certain 
circumstances.  Other  interpreters, 
therefore,  would  elevate  fundamen- 
tal rights  to  the  status  of  absolute 
rights  that  government  could  under 
no  circumstances  deny.  They  argue 
that  because  one  cannot  make 
effective  use  of  the  constitutional 
rights  to  speak  and  to  vote  if  one  is 
hungry,  cold,  or  illiterate,  the  Con- 
stitution furnishes  a  guarantee  of 
food,  shelter,  clothing,  and  educa- 
tion. 

The  chief  stumbling  block  to 
such  an  analysis  is  that  the  explicit 
and  implicit  rights  involved  here 
are  of  two  different  kinds.  Freedom 
of  speech  is  a  "negative  right,"  that 
is,  the  government  cannot  take  it 
away — it  precludes  government  in- 
trusion. Housing,  on  the  other  hand, 
is  a  "positive  right,"  a  legal  claim 
the  individual  can  make  on  govern- 
ment, which  it  can  meet  only  by 
taking  a  positive  action  to  provide  a 
benefit.  Failure  to  touch  the  individ- 
ual is  here  a  violation,  not  a  virtue. 


Reformers  attempt  to  solve  this 
problem  by  proving  that  "negative" 
rights  are  meaningless  in  the  ab- 
sence of  "positive"  rights.  If  govern- 
ment is  bound  by  the  Constitution 
to  secure  rights  to  life  and  liberty  it 
is  ipso  facto  bound  to  provide  the 
material  prerequisites  of  a  minimal- 
ly decent  human  life. 

Justice  Douglas  attempted  to  bol- 
ster the  implicit  rights  argument  by 
pointing  to  the  language  of  the 
Ninth  Amendment.  Although  the 
framers  probably  had  in  mind  nega- 
tive rights  here,  Douglas  contended 
that  the  rights  to  education,  to 
work,  to  recreation,  to  pure  air  and 
pure  water,  which  depend  on  posi- 
tive government  action,  "may  well 
be  rights  'retained  by  the  people* 
under  the  Ninth  Amendment.  May 
the  people,"  he  asked,  "vote  them 
down  as  well  as  up?" 

Justice  and  the  Welfare  State 

The  Constitution's  Preamble  an- 
nounces that  one  of  the  purposes  of 
the  Constitution  is  to  "establish 
Justice,"  and  the  Fifth  and  Four- 
teenth Amendments  guarantee 
"due  process  of  law."  Several  schol- 
ars have  sought  to  persuade  the 
Court  that  only  the  welfare  state 
meets  the  constitutional  standard 
of  justice,  of  the  treatment  that  is 
due.  In  an  important  article  in  the 
Harvard  Law  Review  (1968),  Pro- 
fessor Frank  Michelman  set  out 
systematically  to  identify  those 
"needs"  or  "wants"  that  are  so  "fun- 
damental" as  to  call  for  a  constitu- 
tional obligation  to  fulfill  them 
when  the  individual  cannot  do  so 
himself.  The  claim  to  "minimum 
protection"  means  that  persons  are 
entitled  to  have  certain  wants  satis- 
fied by  government.  Everyone 
should  be  insured  against  certain 
risks.  "Just  wants"  are  those  that 
every  person  ranks  higher  on  his 
list  of  priorities  than  any  other  and 


would  be  immediately  satisfied  if 
the  individual  had  access  to  the 
means,  The  key  point  about  this 
conception  of  justice  is  that  the 
justice  of  a  political  community  is 
determined  largely  by  how  it  treats 
its  least-advantaged  members. 

Others  believe  justice  requires 
that  government  compensate  the 
poor  for  their  contribution  to  to- 
day's complex,  industrial  society 
which  relies  on  the  existence  of  a 
vast  "reserve  army"  of  the  unem- 
ployed. The  poor,  they  say,  are  no 
longer  to  blame  for  their  poverty. 
Poverty  is  a  consequence  of  eco- 
nomic forces  like  automation,  com- 
petition, and  changing  technolo- 
gies, beyond  the  control  of 
individuals.  The  unemployed  have  a 
right  to  a  minimal  share  in  the 
commonwealth  whose  wealth  they 
help  generate  by  their  existence  as 
a  pool  of  idle  laborers  whose  pres- 
ence keeps  wages  down. 

These  reformers  thus  employ  the 
following  logic:  (1)  The  Constitu- 
tion mandates  that  government 
meet  the  requirements  of  justice. 
(2)  Justice  requires  the  welfare 
state.  (3)  Therefore,  the  Constitu- 
tion mandates  the  welfare  state. 

The  New  Property 

In  a  well-known  1964  Yale  Law 
Review  article,  cited  by  Justices 
Douglas,  Brennan,  and  Marshall  in  a 
number  of  their  opinions,  Charles 
Reich  described. welfare  benefits  as 
a  species  of  "new  property" 
brought  into  being  by  modern  in- 
dustrial and  bureaucratic  society. 
Reich's  primary  intention  was  to 
elevate  public  assistance  from  the 
category  of  charity  or  largesse  to  a 
right  that  could  not  be  lost  without 
due  process  of  law.  As  long  as 
welfare  was  considered  largesse, 
government  could  impose  other- 
wise unconstitutional  conditions, 
such  as  the  right  to  conduct  "mid- 
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night  raids"  on  recipients'  homes  in 
order  to  see  if  all  eligibility  require- 
ments were  being  complied  with. 
Implicit  in  Reich's  formulation  was 
the  view  that  the  word  "property" 
as  used  in  the  Constitution  has  no 
fixed  meaning.  It  is  the  role  of 
judges  to  define  the  concept  of 
property,  a  term  undefined  by  the 
Constitution  but  which  can  include 
a  variety  of  interests  and  relations. 
By  defining  properly  broadly,  as 
some  have  done,  e.g.,  to  mean  "the 
development  and  ergoyment  of  hu- 
man capacities,"  it  is  easy  to  con- 
clude that  constitutional  property 
protections  encompass  guaranteed 
jobs,  public  low-cost  housing,  edu- 
cation, and  other  "subsistence 
goods." 

Welfare  and  the  Right  to 
Privacy 

Albert  Bendich  and  others  reject 
the  attempt  to  ground  the  welfare 
state  in  the  constitutional  protec- 
tions for  property.  In  the  first  place, 
property  is  not  very  secure  against 
government  intrusion,  as  the  devel- 
opment of  zoning  and  land  use  laws 
have  demonstrated.  Secondly,  prop- 
erty is  an  economic  right,  while 
welfare  benefits  are,  in  their  opin- 
ion, civil  liberties.  Under  the  Consti- 
tution, civil  liberties,  such  as  free 
speech  and  freedom  from  self-in- 
crimination, are  much  more  pre- 
cious than  property  rights.  It  is, 
therefore,  more  attractive  to  locate 
th^  right  to  welfare  within  the  civil 
liberty  of  privacy  than  in  the  eco- 
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nomic  right  of  property. 

The  Constitution,  say  these 
scholars,  presumes  that  citizens 
have  privacy.  Otherwise  why  pro- 
vide protections  for  it?  The  reality, 
however,  is  that  millions  of  Ameri- 
cans lack  privacy  because  they  suf- 
fer from  economic  deprivation. 
Thus,  they  conclude  that  "if  poverty 
is  at  war  with  the  Constitution,  the 
Constitution  is  equally  at  war  with 
poverty."  If  Americans  have  a  con- 
stitutional right  to  privacy,  they 
also  have  a  right  to  "the  conditions 
which  are  indispensable  to  its  regu- 
lation." 

The  conception  of  privacy  in- 
volved here  is  broad.  Privacy  in- 
cludes uthe  freedom  and  dignity  of 
the  individual,  his  right  to  deter- 
mine his  own  destiny."  Important 
consequences  flow  from  the  inclu- 
sion of  digr^iy  within  privacy,  for  it 
can  be  argued  that  persons  in 
American  society  cannot  achieve 
dignity  without  minimal  income, 
minimal  housing,  or  minimal  educa- 
tion. 

A  msyor  obstacle  to  anchoring 
welfare  entitlements  in  the  implied 
constitutional  right  to  privacy  is 
that,  in  the  words  of  Justice  Louis 
Brandeis,  privacy  essenti? Jly  means 
"the  right  to  be  let  alone,"  by  gov- 
ernment as  well  as  by  one's  fellow 
citizens.  In  other  words,  is  privacy 
not  a  negative  right?  The  reformers' 
response  is  that  the  negative  rights 
of  property  and  life  do  not  mean 
that  the  government  should  leave 
someone  alone  when  he  is  being 
assaulted  or  his  house  is  burning.  In 
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a  similar  way,  government  cannot 
insure  privacy  by  leaving  alone  the 
destitute.  It  must  provide  financial 
assistance.  Negative  rights,  in  other 
words,  inexorably  yield  positive 
rights. 

Equality  and  the  Safety  Net 

Does  justice  demand  that  the 
state  eliminate  the  most  serious  pri- 
vations associated  with  poverty — 
lack  of  adequate  food,  housing, 
medical  care,  education — or  does  it 
require  that  the  gap  between  the 
rich  and  the  poor  be  narrowed  or 
even  eliminated?  Which  is  the  real 
evil,  poverty  or  inequality?  Advo- 
cates of  a  constitutional  basis  for 
welfare  split  on  this  issue.  Some 
identify  the  evil  as  "absolute  priva- 
tion"; others  abhor  "relative  depri- 
vation." The  latter  adopt  a  more  far- 
reaching  view  of  justice  which 
assumes  that  equality  of  result  is  of 
higher  worth  than  equality  of  op- 
portunity. They  reject,  however,  a 
strict  equality  in  condition,  which 
their  premises  imply,  because  it 
would  remove  all  incentive  to  pro- 
duce beyond  what  one  can  con- 
sume. Equality  of  result,  they  ac- 
knowledge, would  in  fact  become 
an  equality  of  poverty.  Because  in- 
dividual incentives  are  necessary  to 
generate  a  wealthy  society,  the 
least-advantaged  are  actually  better 
off  in  a  system  that  allocates  un- 
equal shares  than  in  one  that  allo- 
cates equal  proportions.  The  adher- 
ents of  this  modified  equality  of 
result,  however,  insist  that  every 

21 


Lafayette-Douglass  Public  Housing  Project,  Baltimore,  Maryland.  Library  of  Congress. 


stratification  in  income  and  accu- 
mulated wealth  must  be  scrutinized 
constantly  to  determine  whether  it 
in  fact  serves  the  needs  of  the  least 
well-off.  They  reject  the  familiar 
"safety  net"  image  because  it  as- 
sumes that  want  rather  than  in- 
equality is  the  evil  to  be  eliminated. 

Some  advocates  have  attempted 
to  anchor  welfare  entitlements  in 
the  Fourteenth  Amendment's  guar- 
antee that  no  state  shall  "deny  to 
any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 
Confronted  with  what  appears  to 
be  a  prohibition  on  discriminatory 
government  action^  they  reinterpret 
the  clause  as  a  prohibition  on  gov- 
ernment inaction.  In  their  hands, 
the  equal  protection  clause  be- 
comes the  source  of  substantive 
rather  than  procedural  rights.  If  the 
state  tolerates  private  conduct  that 
produces  inequality  it  has  denied 
the  poor  "equal  protection  of  the 
laws  I  /  treating  unequals  equally," 
They  c  >nclude  that  "to  rectify  these 
denials  of  equal  protection  the  state 
may  be  required . . .  to  perform  an 
'affirmative  duty'."  Anatole  France 
expressed  a  similar  thought  in  his 
quip  that  the  law  in  its  msyesty 
equally  forbids  the  rich  and  the 
poor  to  sleep  beneath  bridges.  The 
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affirmative  duty  means,  they  say, 
that  government  is  constitutionally 
obligated  to  fulfill  "fundamental  in- 
terests" or  "just  wants"  for  those 
who  cannot  afford  them.  Their  view 
is  consistent  with  the  social  safety 
net  approach  and  the  definition  of 
equality  as  equality  of  opportunity. 

Intention  of  the  Framers 

According  to  this  school  of  schol- 
ars and  judges,  whatever  provision 
is  said  to  render  the  Constitution  at 
war  with  poverty  and  inequality — 
that  relating  to  free  speech,  equal 
protection,  due  process,  privacy,  or 
property — the  result  is  a  public  ob- 
ligation to  provide  a  national  wel- 
fare system.  The  system  could  take 
the  form  of  payments  in  kind — 
food,  housing,  clothing,  education, 
medical  care,  legal  assistance — or 
payments  in  cash,  i.e.,  a  guaranteed 
minimum  income  or  negative  in- 
come tax.  The  key  difference  from 
the  existing  policy  is  that  this  redis- 
tribution of  wealth  would  be  man- 
dated by  the  Constitution  and  re- 
moved from  the  discretion  of 
legislators.  These  entitlements 
could  be  enforced  in  court  if  a 
legislature  did  not  honor  them. 
Precedents  for  judicial  intrusion  on 
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the  legislative  taxing  and  spending 
powers  have  accumulated  since  the 
early  1970s  when  federal  district 
courts  began  to  order  states  to  ex- 
pend mulions  of  dollars  to  alleviate 
unconstitutional  conditions  in  their 
prisons  and  mental  hospitals.  The 
stakes  of  this  controversy  are  high 
indeed. 

A  msyor  roadblock  to  the  judicial 
discovery  of  a  constitutional  right 
to  welfare  is  that  such  a  right  is 
inconsistent  with  the  concept  of 
equality  embedded  in  both  the  let- 
ter and  genius  of  the  Constitution. 
The  views  expressed  in  this  novel 
doctrine  are  at  war  with  the  fram- 
ers' understanding.  That  justice,  in 
their  opinion,  does  not  mandate  the 
welfare  state  is  evident,  for  exam- 
ple, in  Federalist  No.  10,  written  by 
James  Madison,  "father  of  the  Con- 
stitution" (including  the  Bill  of 
Rights): 

The  rights  of  property  origi- 
nate [from]  the  diversity  in  the 
faculties  of  men — The  protec- 
tion of  these  faculties  is  the  first 
object  of  government.  From  the 
protection  of  different  and  un- 
equal faculties  of  acquiring  prop- 
erty, the  possession  of  different 
degrees  and  kinds  of  property 
immediately  results. 

this  Constitution 


What  the  reformers  dispute  is  that 
the  framers*  intent  is  relevant  to 
any  discussion  of  what  the  Con- 
stitution means  today. 


Unlike  those  who  believe  that,  be- 
cause a  person's  intelligence  or  ap- 
titude is  not  the  product  of  free 
choice,  it  is  immoral  to  reward  the 
gifted  and  talented,  Madison  re- 
gards security  for  the  fruits  of  na- 
ture's gifts  to  be  "the  first  object  of 
government."  Thus,  to  Madison, 
laws  that  take  from  the  rich  and 
give  to  the  poor  violate  the  moral 
principle  of  desert,  A  just  society, 
according  to  Madison  and  the  other 
founders,  is  unequal  because  it  is 
free. 

The  reformers  do  not  in  fact  dis- 
pute this  reading  of  the  framers' 
intent.  What  they  dispute  is  that  the 
framers*  intent  is  relevant  to  any 
discussion  of  what  the  Constitution 
means  today.  The  Constitution, 
they  say,  is  a  living  document  with 
no  fixed  meaning.  The  words  are 


empty  vessels  into  which  Supreme 
Court  justices  each  generation  pour 
in  new  meaning.  As  Justice  Felix 
Frankfurter  put  it,  privacy,  due 
process,  and  other  constitutional 
principles  are  "not  confined  within 
a  permanent  catalogue  of  what  may 
at  a  given  time  be  deemed  the  limits 
on  the  essentials  of  fundamental 
rights."  Changes  in  social  condi- 
tions inevitably  produce  changes  in 
constitutional  meaning,  "The  eco- 
nomic shift  from  a  laissez  faire  to  a 
welfare  state  system,"  says  one  re- 
former, "requires  appropriate 
changes  in  legal  conceptions  in  or- 
der that  the  law  may  remain  via- 
ble," 

The  proponents  of  constitutional- 
izing  the  safety  net  must,  therefore, 
convince  the  American  people  of 
the  truth  of  two  propositions:  (1) 


justice  requires  the  welfare  state, 
and  (2)  the  Constitution  is,  in  the 
final  analysis,  whatever  the  judges 
say  it  is.  On  the  outcome  of  this 
effort  depends  the  nature  of  the 
Constitution  of  the  twenty-first  cen- 
tury. 
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The  Separation  of  Powers:  John  Adams' 
Influence  on  the  Constitution 

by  GREGG  L.  LINT  AND  RICHARD  ALAN  RYERSON 


ohn  Adams,  revolutionary  leader,  diplomat,  first 
vice-president  of  the  United  States,  and  its  sec- 
ond president,  did  not  attend  the  Constitutional 
Convention.  Serving  in  London  as  the  United 
States'  first  minister  to  Great  Britain,  he  could 
have  no  direct  impact  on  the  outcome  of  the  dis- 
cussions in  Philadelphia.  As  the  author  of 
Thoughts  on  Government  (1776)  and  the  Massa- 
chusetts Constitution  of  1780,  however,  his  politi- 
cal ideas,  especially  concerning  the  separation  of 
powers,  had  helped  shape  the  thought  of  every  del- 
egate to  that  epochal  meeting.  For  it  was  Adams, 
more  than  any  other  of  the  nation's  founders,  who 
had  thought,  spoken,  and  written  in  defense  of  this 
concept  for  over  twenty  years. 

The  Student  of  the  British  Constitution 

John  Adams  came  to  his  views  on  government 
from  his  beliefs  about  the  nature  of  human  beings. 
Throughout  his  long  life,  Adams  remained  firmly 
convinced  that  all  men  were  subject  to  inordinate 
self-love.  This  invariably  created  a  keen  desire  for 
unmerited  respect,  fame,  and  power  that  could 
ruin  any  government.  In  an  unpublished  newspaper 
essay  written  in  1763,  when  he  was  only  twenty- 
seven,  he  opened  with  the  maxim,  "All  men  would 
be  tyrants  if  they  could,"  then  portrayed  the 
abuses  of  unchecked  power  in  the  starkest  colors, 
and  concluded  by  expounding  the  practical  impli- 
cations of  this  human  condition: 

No  simple  Form  of  Government  can 
possibly  secure  Men  against  the  Violences 
of  Power.  Simple  Monarchy  %vill  soon 
mould  itself  into  Despotism,  AHstocracy 
will  soon  commence  an  Oligarchy,  and 
Democracy  will  soon  degenerate  into  an 
Anarchy  .  .  .  and  every  one  of  these  will 
soon  mould  itself  into  a  system  of  subor- 
dination of  all  the  moral  Vii'tues,  and  In- 
tellectual Abilities,  all  the  Powers  of 
Wealth,  Beauty,  Wit,  and  Science,  to  the 
wanton  Pleasures,  the  capHcious  Will, 
and  the  execrable  Cruelty  of  one  or  a  very 
few. 

"An  Essay  on  Man's  Lust  for  Power",  August 
1763,  The  Papers  of  John  Adams,  vol.  1,  p. 
83. 

Long  after  the  American  Revolution  was  over,  Ad- 
ams re-read  this  youthful  essay  and  commented: 


"This  last  Paragraph  has  been  the  Creed  of  my 
whole  Life  and  is  now  [1807]  as  much  approved  as 
it  was  when  it  was  written." 

In  1763,  however,  Adams  believed  that  under  the 
British  constitutional  system  the  people  of  New 
England,  armed  with  their  effective  system  of  pub- 
lic education  and  their  active  dissenting  ministry, 
could  defend  their  rights  against  any  attack.  The 
Massachusetts  charter  of  1691,  he  explained,  had 
placed  an  important  power  in  the  hands  of  the 
common  voter: 

We  have  a  check  upon  two  branches  of  the 
legislature,  as  each  branch  has  upon  the 
other  two;  the  power  I  mean  of  electing,  at 
stated  periods,  one  branch  [the  House  of 
Representatives],  ivhich  branch  has  the 
power  of  electing  another  [the  Council].  It 
becomes  necessai^y  to  every  subject  then, 
.  .  .  to  examine  and  judge  for  himself  of 
the  tendency  of  political  principles  and 
measures.  Let  us  examine  them  with  a  so- 
ber, a  manly,  a  British,  and  a  Christian 
spirit. 

"U,"  in  the  Boston  Gazette,  August  29, 1763, 
The  Papers  otJohn  Adams,  vol.  1,  p.  81. 

In  John  Adams'  earliest  political  thought,  Britain's 
constitution  and  its  Massachusetts  descendant 
needed  no  reformation: 

Were  I  to  define  the  British  constitution, 
therefore,  I  should  say  it  is  a  limited 
monarchy,  or  a  mixture  of  the  three 
forms  of  go  vernment  commonly  known  in 
the  schools,  reserving  as  much  of  the  mo- 
narchical splendor,  the  aristocratical  in- 
dejiendency,  and  the  democratical  free- 
dom, as  o^e  necessary,  that  each  of  these 
powers  may  have  a  controul  both  in  legis- 
lation and  execution,  over  the  other  two, 
for  the  preservation  of  the  subjects  liberty. 
.  .  .  And  it  is  [the]  reservation  of  funda- 
mentals, of  the  right  of  gi  ving  instruc- 
tions [to  representatives],  and  of  new 
elections,  which  crea  tes  a  popular  check, 
upon  the  whole  government  which  alone 
secures  the  constitution  from  becoming 
an  aristocracy,  or  a  mixture  of  monarchy 
and  aristocracy  only. 

Boston  Gazette,  Jan.  27, 1766,  The  Papers  of 
John  Adams,  vol.  1,  pp.  167-168. 
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The  preservation  of  this  constitutional  system, 
however,  depended  upon  each  branch  of  govern- 
ment jealously  guarding  the  precise,  formal  bound- 
aries of  power  that  fixed  its  proper  constitutional 
position  relative  to  the  other  two  branches.  As  the 
imperial  conflict  between  Great  Britain  and  her 
colonies  grew,  John  Adams  began  to  study  the  his- 
torical development  of  Britain's  complex,  largely 
unwritten  constitution.  He  soon  discovered  that 
the  constitutional  forms  upon  which  liberty  so 
much  depended  were  often  newer  and  less  secure 
in  England,  and  in  America,  than  he  had  supposed. 
In  early  1773  he  wrote  a  series  of  learned  newspa- 
per essays  on  "The  Independence  of  the  Judges," 
in  which  he  demonstrated  that  the  Crown  appoint- 
ment of  judges  on  terms  of  good  behavior,  making 
them  immune  from  removal  by  arbitrary  execu- 
tives or  tyrannical  kings,  was  neither  ancient,  nor 
protected  by  the  common  law,  but  was  of  recent 
institution,  and  thus  relatively  weak  and  subject  to 
attack  by  unprincipled  Crown  officials  or  members 
of  Parliament. 

The  mounting  conflict  between  Massachusetts' 
patriot  leaders  and  Great  Britain  further  refined 
both  John  Adams'  appreciation  of  a  balanced  con- 
stitution and  his  awareness  of  its  vulnerability  in 
British  North  America.  In  January  1773  he  was 
chosen  to  draft  the  response  of  the  Massachusetts 
House  of  Representatives  to  Governor  Thomas 
Hutchinson's  sweeping  assertion  of  Parliamentary 
supremacy  in  America.  The  reply  denied  this  su- 
premacy in  the  strongest  terms  yet  used  in  Ameri- 
ca, but  it  concluded  by  accepting  the  necessity  of 
maintaining  certain  powers  of  the  Crown. 

And  should  the  People  of  this  Province  be 
left  to  the  free  and  fall  Exercise  of  all  the 
Liberties  and  Immunities  granted  to  them 
by  [the]  Charter  [of  1691],  there  tvould  be 
no  danger  of  an  Independance  on  [i.e. 
from]  the  Crown.  Our  Charters  reserve 
great  Power  to  the  Crourn  in  its  Represen- 
tatives [the  royal  governors ] \  fully  siiffi- 
cient  to  balance,  analagous  to  the  English 
Constitution,  all  the  Liberties  and  Privi- 
leges granted  to  the  People. 

Massachusetts  House  Journal,  1772-1773,  pp. 
178-190,  The  Papers  of  John  Adams,  vol.  1, 
pp.  329-30. 

At  the  height  of  their  passion  against  an  overbear- 
ing Parliament  and  a  host  of  arbitrary  and  corrupt 


ministers  and  officers  of  the  Crown,  John  Adams 
and  his  colleagues  firmly  believed  that  the  local 
components  of  Massachusetts'  government,  popu- 
lar and  legislative,  must  be  balanced  by  the  more 
cosmopolitan  powers  of  Crown  prerogative.  Only 
this  balance  could  insure  that  the  democratic  ele- 
ments of  their  constitution  would  not  overwhelm 
its  monarchical  and  aristocratic  elements,  causing 
the  government  to  degenerate  into  anarchy. 

The  Revolutionary  Lawgiver 

The  events  of  the  next  two  years,  however,  per- 
manently transformed  John  Adams'  political  world, 
and  required  a  new  approach  to  America's  consti- 
tutional problems.  In  1774  the  British  government, 
in  response  to  the  Boston  Tea  Party,  closed  the 
port  of  Boston,  revised  the  Massachusetts  Charter 
by  parliamentary  statute,  and  sent  a  military  gover- 
nor with  an  army  of  occupation  to  the  province. 
Britain's  sudden,  unilateral  alteration  of  its  consti- 
tutional relationship  to  Massachusetts,  followed  by 
America's  successful  establishment  of  provincial 
congresses  and  the  First  Continental  Congress, 
soon  convinced  Adams  that  the  monarchical  and 
aristocratic  elements  of  a  British-style  constitution 
need  not  be  centered  in  England,  nor  based  on  an 
inherited  monarchy  and  a  landed,  titled  aristocra- 
cy. 

As  the  imperial  crisis  escalated  toward  war  in 
the  winter  and  spring  of  1775,  John  Adams  turned 
anew  to  those  seventeenth-century  English  authors 
who  had  developed  the  revolutionary  principles 
that  America's  patriot  leaders  held  so  sacred:  Al- 
gernon Sidney,  John  Locke,  and  above  all  James 
Harrington,  whose  Commonwealth  of  Oceana 
(1656)  had  proposed  an  elaborate  republic  to  re- 
place England's  recently  abolished  monarchy.  In 
twelve  scholarly  newspaper  essays  written  on  the 
eve  of  the  battles  at  Lexington  and  Concord,  John 
Adams,  as  "Novanglus,"  moved  into  uncharted  con- 
stitutional waters.  By  March,  he  ha',  come  to  view 
the  British  constitution  in  a  radically  new  light: 

If  Aristotle,  Livy,  and  Harrington  knew 
what  a  republic  u)as,  the  British  constitu- 
tion is  much  more  like  a  republic  than  an 
empire*  Tliey  define  a  republic  to  be  a 
government  of  laws,  and  not  of  men  [fwm 
Harrington,  Oceana],  ff  this  definition  is 
just,  the  BHtish  constitution  is  nothing 
more  or  less  than  a  republic,  in  which  the 
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king  is  first  magistrate.  This  office  being 
hereditary y  and  being  possessed  of  such 
ample  and  splendid  prerogatives ;  is  no 
objection  to  the  government's  being  a  re- 
public, as  long  as  it  is  bound  by  fixed 
laws,  which  the  people  have  a  voice  in 
making,  and  a  right  to  defend. 

"Novanglus,"  Boston  Gazette,  March  6,  1775, 
The  Papers  of  John  Adams,  vol.  2,  p.  314. 

Once  he  had  seized  this  new  vision  of  what  a 
just  constitution  might  be,  John  Adams  turned  his 
thoughts  increasingly  to  the  plight  of  America's 
royal  provinces.  Suddenly  stripped,  by  the  rapidly 
spreading  rebellion,  of  royal  officials  who  could 
command  the  respect  of  their  people,  these  colo- 
nies were  in  desperate  need  of  executive  and  judi- 
cial authority  that  could  maintain  public  order  and 
allow  the  war  with  Britain's  invading  armies  to 
proceed.  Provincial  leaders  from  north  and  south 
soon  beseiged  the  Continental  Congress  for  guid- 
ance. That  summer  and  fall  John  Adams,  who  rep- 
resented Massachusetts  in  Congress,  urged  his  col- 
leagues to  advise  his  home  province,  and  then  New 
Hampshire,  to  set  up  new  governments  without 
Crown  authority,  although  h£  did  not  yet  advocate 
formal  independence  from  Great  Britain.  Congress, 
to  Adams'  exasperation,  refused  to  advise  these 
bold  measures,  but  the  debates  on  these  occasions 
set  him  to  thinking  hard  about  the  best  form  for 
new  American  constitutions.  By  November  1775, 
John  Adams  was  ready  to  step  forward  as  Ameri- 
ca's first  lawgiver. 

The  immediate  occasion  of  Adams'  debut  as  a 
constitution-maker  was  an  evening's  conversation 
with  his  Virginia  colleague,  Richard  Henry  Lee, 
who  wanted  Adams'  thoughts  as  a  guide  to  refom* 
ing  Virginia's  government  to  meet  the  challenge  of 
the  Revolutionary  crisis.  But  Adams'  carefully 
phrased  letter  of  the  following  day  reveals  a  mind 
long  absorbed  with  the  details  of  constitutional 
structure.  Many  of  these  details  were  simply  taken 


from  the  Massachusetts  Charter  of  1691,  which  Ad- 
ams had  always  revered,  but  the  heart  of  his  letter 
lay  in  several  clauses  in  which  he  set  forth  his 
broader  convictions  about  constitutional  govern- 
ment: 

John  Adams  to  Richard  Henry  Lee, 

Philadelphia,  November  15,  1775 

(The  Papers  of  John  Ada&s,  vol.  3,  pp.  307-8.) 

A  Legislative,  an  Executive  and  a  judicial 
Power  comprehend  the  whole  of  what  is 
meant  and  understood  by  Government.  It 
is  by  balancing  each  of  these  Powers 
against  the  other  two,  tlvat  the  Effort  in 
human  Nature  towards  Tyranny  can 
alone  be  checked  and  restrained  and  any 
degree  of  Freedom  preserved  in  the  Con- 
stitution. 

Let  the  Governor,  Council,  and  House 
be  each  a  distinct  and  independant 
Branch  of  the  Legislature,  and  have  a 
Negative  on  all  Laws. 

Let  all  Officers  and  Magistrates  civil 
and  military,  be  nominated  and  appoint- 
ed by  the  Governor,  by  and  with  the  Ad- 
vice and  Consent  of  his  Council. 

Let  the  Judges,  at  least  of  the  Supream 
Court,  be  incapacitated  by  Law  from 
holding  any  Share  in  the  Legislative  or 
Executive  Power,  Let  their  Commissions 
be  during  good  Behaviour,  and  their  Sala- 
ries ascertained  and  established  by  Law, 

In  establishing  such  a  government,  Adams  initial- 
ly preferred  that  the  popularly  elected  House 
choose  the  Council,  and  that  both  jointly  chouse 
the  Governor,  but  he  added  that  the  legislature,  "if 
it  is  thought  more  beneficial,"  might  leave  the  elec- 
tion of  the  Governor  and  Council  to  the  people  "as 
soon  as  affairs  get  into  a  more  quiet  Course."  In 
other  passages,  too,  he  stressed  the  need  to  adapt 
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a  constitution  to  the  needs  of  a  particular  people, 
and  he  imagined  that  thirteen  provinces  might 
have  thirteen  different  constitutions.  On  the  sepa- 
ration and  balance  of  powers,  however,  Adams 
stood  firm,  in  this  letter  and  in  every  succeeding 
statement  to  the  end  of  his  life. 

The  model  of  government  presented  in  his  letter 
to  Lee  became  the  basis  for  John  Adams'  first  cele- 
brated and  widely  influential  constitutional  plan, 
his  Thoughts  on  Government,  which  appeared  in 
Philadelphia  in  April  1776.  Adams  insisted  on  pub- 
lishing this  pamphlet  anonymously,  although  the 
secret  was  not  kept  long.  In  May  he  dismissed  his 
essay,  which  was  intended  as  a  practical  guide  for 
several  colonies  that  were  about  to  frame  new 
constitutions,  as  a  "hasty  hurried  Thing  and  of  no 
great  Consequence."  But  the  tract  is  a  succinct, 
well-written  statement  of  his  views,  in  1776  and  for 
decades  thereafter,  of  how  a  government  ought  to 
be  constructed.  The  model  of  government  in 
Thoughts  followed  his  November  letter  to  Lee  ex- 
actly, but  Adams  added  his  reasons  for  preferring 
each  structural  feature  of  his  plan.  He  began  by 
flatly  asserting  that  "the  blessings  of  society  de- 
pend entirely  on  the  constitution  of  government"; 
some  models  would  advance  human  happiness, 
others  would  prevent  it.  Moreover,  echoing  his 
"Novanglus"  letters  of  1775,  he  declared  that 
"there  is  no  good  government  but  what  is  Republi- 
can," and,  quoting  Harrington  again,  "the  very  defi- 
nition of  a  Republic  is  'an  Empire  of  Laws,  and  not 
of  men'." 

Turning  to  his  model,  Adams  set  at  its  center  a 
representative  Assembly  that  "should  be  in  minia- 
ture, an  exact  portrait  of  the  people  at  large.  It 
should  think,  feel,  reason,  and  act  like  them,"  This 
Assembly,  however,  must  never  be  allowed  to  be- 
come the  whole  government — as  some  Americans 
were  then  inclined  to  make  their  reformed  legisla- 
tures, and  as  Pennsylvanians  very  nearly  did  five 
months  later,  following  the  Declaration  of  Indepen- 
dence. Any  all-powerful  legislature  would  soon  be 
subject  "to  all  the  vices,  follies  and  frailties  of  an 
individual,"  with  no  controlling,  corrective  power. 
Such  an  Assembly  would  grow  ambitious  and  ava- 
ricious in  the  absence  of  any  opposition,  and  it 
was,  in  my  event,  structurally  unsuited  for  execu- 
tive and  judicial  roles. 

Moreover,  Adams  declared,  even  to  place  all  leg- 
islative power  in  one  house  would  concentrate 
that  power  too  strongly;  a  second,  upper  house,  or 
Council,  was  needed  "as  a  mediator  between  the 


two  extreme  branches  of  the  legislature,  that 
which  represents  the  people  and  that  which  is 
vested  with  the  executive  power."  (Adams  consid- 
ered the  governor  a  part  of  the  legislative  power 
because  he  could  sign  or  veto  legislation.)  And  that 
executive,  Adams  believed,  ought  to  have  an  abso- 
lute veto  over  the  Assembly  and  Council  as  a  final 
check  upon  the  legislative  power,  (This  last  opin- 
ion was  almost  universally  unpopular  in  America, 
but  Adams  never  retreated  from  it.)  Adams  again 
favored  the  election  of  the  Council  by  the  Assem- 
bly, and  of  the  Governor  by  both  houses,  as  he  had 
in  November,  but  he  was  not  concerned  that  any 
province  might  prefer  to  choose  the  Governor  and 
Council  by  popular  vote,  so  long  as  they  were 
granted  the  independence  that  they  needed  to  bal- 
ance the  power  of  the  Assembly.  Finally,  he  insist- 
ed that  "the  judicial  power  ought  to  be  distinct 
from  both  the  legislative  and  the  executive,  and  in- 
dependent upon  [of]  both,  that  so  it  may  be  a 
check  upon  both,  as  both  should  be  checks  upon 
that." 

The  impact  of  John  Adams'  brief  pamphlet  was 
immediate  and  widespread.  Of  the  eight  constitu- 
tions that  were  framed  in  the  year  following  its  ap- 
pearance, Thoughts  on  Government  directly  influ- 
enced three,  those  of  New  Jersey,  Virginia,  and 
North  Carolina,  and  probably  two  others,  in  Mary- 
land and  Delaware,  Adams  himself  felt  that  New 
York's  Constitution  of  1777  showed  the  stamp  of 
his  views.  Only  Pennsylvania  and  Georgia  emphati- 
cally rejected  his  model.  While  it  is  often  observed 
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that  the  earliest  state  constitutions  created  weaker 
executives  and,  in  a  few  cases,  more  dependent  ju- 
diciaries than  either  their  colonial  antecedents  or 
the  revised  constitutions  that  succeeded  them  after 
the  war  with  Britain  ended,  they  had  far  stronger 
executives  and  more  independent  judiciaries  than 
many  leaders  in  each  of  these  states  desired.  The 
considerable  success  of  those  favoring  the  separa- 
tion and  balance  of  powers,  in  the  strongly  anti-ex- 
ecutive political  climate  of  1776,  owes  greatly  to 
John  Adams. 

The  Massachusetts  Constitution 

It  was  John  Adams*  firm  conviction,  however, 
that  the  new  American  constitutions  of  1776-1777 
were  all  imperfect  in  greater  or  lesser  degree.  Few 
of  them  had  been  framed  by  special  conventions 
elected  for  that  purpose,  many  restricted  their 
judges  to  set  terms  in  office,  many  lacked  a  bill  of 
rights  to  protect  the  citizen,  and  nearly  all  had 
weak  executives.  And  not  one  had  ever  been  rati- 
fied by  the  people.  With  the  exception  of  a  bill  of 
rights,  Adams  had  recommended  each  of  these  fea- 
tures, either  in  Thoughts  on  Government,  or  to  his 
colleagues  in  Congress, 

In  1779,  after  three  years  of  constant  congressio- 
nal and  diplomatic  labors  during  which  he  had  lit- 
tle occasion  to  think  or  write  about  constitutions, 
John  Adams  unexpectedly  got  his  grand  chance  to 
show  Americans  how  a  constitution  should  be 
written.  In  September  of  that  year  he  was  chosen 
to  draft  a  constitution  for  a  convention  especially 
elected  to  that  role  by  the  voters  of  Massachusetts. 
Adams  did  not  attempt  to  translate  his  Thoughts 
on  Government  directly  into  a  working  constitu- 
tion, however,  for  the  past  three  years  had  seen 
several  important  constitutional  developments. 


First,  Virginia,  and  then  Pennsylvania,  Maryland, 
and  North  Carolina,  had  incorporated  highly  popu- 
lar bills  of  rights  into  their  constitutions,  and  Ad- 
ams quickly  saw  how  useful  a  bulwark  against  tyr- 
anny they  could  be.  Second,  where  Adams  had 
been  unsure,  in  Thoughts,  whether  Americans 
could  effectively  choose  senators,  councilors,  and 
governors,  as  well  as  assemblymen,  by  popular 
vote  during  the  unsettled  conditions  of  war,  expe- 
rience had  shown  that  they  could — and  that  they 
would  not  accept  any  other  method  of  electing 
them.  Finally,  Massachusetts'  voters  had  already 
rejected  one  constitution,  drawn  by  the  legislature, 
that  had  not  carefully  attended  to  the  voters'  wish- 
es. 

Adams  remained  convinced,  however,  that  three 
hard  years  of  war  had  only  proven  his  central  con- 
tentions: legislative  power  must  be  divided  be- 
tween two  houses,  governors  must  be  independent 
of  legislatures,  with  a  veto  and  strong  appointment 
powers,  and  judges  must  hold  their  offices  for  un- 
limited tenure,  on  good  behavior.  In  the  text  that 
he  presented  to  the  drafting  committee,  which  was 
reported  to  the  full  convention  with  little  alter- 
ation, he  forthrightly  declared  his  political  faith: 

In  the  government  of  Massachusetts,  the 
legislative,  executive,  and  judicial  power, 
shall  be  placed  in  separate  departm,ents, 
to  the  end  that  it  might  be  a  government 
of  laws  and  not  of  men. 

Introduction  to  the  Frame  of  Government,  Re- 
port of  a  Constitution  .  .  .  (Boston,  1779),  p. 
15. 

The  whole  convention  then  took  this  language  and 
recast  it  in  an  even  more  compelling  form,  as  Arti- 
cle XXX  (the  last)  of  the  Declaration  of  Rights: 
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In  the  government  of  this  Commonwealth, 
the  legislative  department  shall  never  ex- 
ercise the  executive  and  judicial  powers, 
or  either  of  them;  The  executive  shall  nev- 
<■  ■'  zeroise  the  legislative  or  judicial  pow- 

r  either  of  them:  The  judicial  shall 
tu^r  exercise  the  legislative  and  execu- 
tive powers,  or  either  of  them:  to  the  end 
it  may  be  a  government  of  laws  and  not 
of  men. 

Journal  of  the  Convention  (Boston,  1832),  p. 
227. 

In  drafting  this  constitution,  Adams  took  a  gam- 
ble. The  towns  had  emphatically  rejected  the  pro- 
posed constitution  of  1778,  objecting  in  several  in- 
stances to  its  property  qualifications  for  those 
voting  for  senators,  and  to  the  appointive  powers 
of  the  governor  and  senate.  Yet  Adams,  after  study- 
ing the  1778  document  carefully,  made  the  gover- 
nor more  powerful  and  independent,  strengthened 
the  senate,  called  more  clearly  for  a  supreme  judi- 
cial court,  and  instituted  property  qualifications  for 
those  voting  for  both  assemblymen  and  senators. 
At  the  same  time,  he  satisfied  other  objections  to 
the  1778  constitution,  primarily  by  writing  a  com- 
prehensive bill  of  rights  and  by  more  carefully  sep- 
arating the  legislative,  executive,  and  judicial  roles 
into  distinct  departments,  which  many  Massachu- 
setts voters  desired  as  keenly  as  did  Adams  him- 
self. By  heading  the  sections  of  the  text  that  de- 
scribed each  department's  powers  with  prominent 
titles,  Adams  invited  each  voter  to  visualize  the 
principles  of  separation  and  balance.  His  gamble, 
and  that  of  the  convention,  paid  off.  The  Massachu- 
setts Constitution  of  1780,  the  first  in  America  to 
be  submitted  to  the  people  for  ratification,  was  ap- 
proved, despite  severe  criticism  of  several  of  its 
sections.  Remarkably,  it  survives  to  this  day,  the 
oldest  functioning  written  constitution  in  the 
world. 


The  Defender  of  Balanced  Republican 
Government 

For  seven  years  following  his  authorship  of  Mas- 
sachusetts' new  constitution,  John  Adams'  total  in- 
volvement in  diplomacy  kept  him  from  writing 
anything  about  constitutions  beyond  occasional  re- 
marks in  private  letters.  When  he  next  turned  his 
attention  to  political  theory,  in  the  fall  of  1786 
while  still  in  London,  he  at  first  had  a  European 
audience  in  mind,  rather  than  an  American  one. 
His  three-volume  Defence  of  the  Constitutions  of 
the  United  States  (1787-88)  was  an  extended  sur- 
vey of  the  ancient  origins  and  modern  develop- 
ment of  balanced  republican  government  in  Eu- 
rope, It  was  initially  designed  to  convince 
Europeans,  and  especially  the  Dutch,  who  were 
just  then  attempting  a  political  revolution,  that 
America's  state  constitutions,  particularly  those 
whose  design  he  had  influenced  in  1776,  and  his 
own  Massachusetts  Constitution  of  1780,  repre- 
sented the  highest  development  of  the  European 
political  tradition  and  were  the  only  sound  models 
for  new  constitutions.  As  he  neared  the  completion 
of  the  first  volume  of  the  Defence,  however,  Adams 
learned  of  Shays'  Rebellion  in  Massachusetts,  Fear- 
ful that  his  beloved  constitution  might  be  de- 
stroyed in  the  ensuing  civil  strife,  he  hastily  added 
a  few  passages  to  the  text  that  spoke  directly  to 
Americans,  so  that  he  might  call  them  back  to  the 
constitutional  restraint  of  1780. 

This  first  volume  of  the  Defence  reached  Phila- 
delphia in  the  spring  of  1787,  just  as  the  delegates 
were  gathering  for  the  Constitutional  Convention. 
It  was  immediately  and  widely  read  and,  for  the 
most  part,  approved.  But  Adams'  latest  work  did 
not  offer  the  founding  fathers  fresh  advice  or  new 
ideas  for  constructing  a  constitution,  nor  had  Ad- 
ams intended  that  it  should.  Writing  to  John  Jay  on 
22  September  1787,  he  remarked: 

[The  delegates]  want  no  assistance  from 
me  in  forming  the  best  possible  plan;  but 
tbcy  may  have  occasion  for  underla- 
borers,  to  make  it  accepted  by  the  peo- 
ple. . ,  .  One  of  these  underworkmen,  in  a 
cool  retreat,  it  shall  be  my  ambition  to  be- 
come. 

C.  F.  Adams,  ed,,  Works  of  John  Adams  (Bos- 
ton, 1853),  vol.  8,  p.  452. 

The  Defence,  both  in  its  first  and  subsequent  vol- 
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umes,  was  as  its  title  suggests  an  explication  of 
what  American  constitutional  thinkers  had  already 
done.  Adams,  who  referred  only  rarely  to  the  Con- 
vention, whether  before,  during,  or  immediately  af- 
ter its  sitting,  seemed  largely  unaware  of  that  gath- 
ering's potential  to  introduce  novel  constitutional 
ideas  into  the  American  political  tradition.  Adams' 
constitutional  writings  before  1780  had  an  enor- 
mous impact  upon  the  Convention,  as  the  baseline 
of  most  delegates'  political  thought,  absorbed 
through  their  state  constitutions;  but  the  influence 
of  his  Defence,  in  either  the  Convention  or  the  rati- 
fication debates  that  followed,  is  both  difficult  to 
assess  and  far  less  important.  The  Massachusetts 
Constitution  of  1780  is  crucial  to  an  understanding 
of  the  U.S.  Constitution;  the  Defence  of  the  Consti- 
tutions of  the  United  States  is  largely  peripheral  to 
that  document. 

As  his  letter  to  Jay  suggests,  however,  Adams 
saw  his  role  as  one  of  supporting  and  explaining 
the  Constitution,  as  he  did  in  occasional  letters. 
Upon  reading  the  document  in  November  1787,  he 
concluded  that  the  president,  lacking  an  absolute 
veto  and  forced  to  face  reelection  every  four  years, 
needed  stronger  powers  to  counter-balance  the 
Congress.  But  he  also  knew  that  the  federal  execu- 
tive was  stronger  than  the  governors  of  most  of 
the  states,  and  in  other  respects  he  was  well 
pleased  with  the  new  frame  of  government  The 
United  States  Constitution,  with  its  sharply  differ- 
entiated two-house  legislature,  its  relatively  strong 
executive,  and  its  independent  judiciary,  embodied 
just  those  principles  for  which  John  Adams  had 
striven  so  faithfully  for  twenty-five  years.  To  judge 
the  success  of  his  struggle,  one  need  only  compare 
the  central  principle  of  his  draft  version  of  the 
Massachusetts  Constitution  with  the  opening  sen- 
tences of  the  three  principal  articles  of  the  U.S. 
Constitution.  What  in  1779  read: 


the  legislative,  executive,  and  judicial 
power,  shall  be  placed  in  separate  depart- 
ments, to  the  end  that  [the  government  of 
Massachusetts  J  might  be  a  government  of 
laws  and  not  of  men.  ... 

had  by  1787  become  the  familiar: 

All  legislative  Powers  herein  granted  shall 
be  vested  in  a  Congress.  .  ,  .  The  executive 
Power  shall  be  vested  in  a  President  .  .  . 
The  judicial  Power  . .  .  shall  be  vested  in 
one  supreme  Court . .  . 
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For  the  Classroom 


Selections  on  the  Constitution  from  Secondary 
Schooi  History  Books  of  Other  Nations 


In  1976,  the  U.S.  Office  of  Education  of  the  Department  of  Health,  Education  and 
iWelfare  published  The  American  Revolution:  Selections  from  Secondary  School 
History  Books  of  Other  Nations  [cited  below  as  TAR].  Now  out  of  print,  this  book 
included  sections  about  the  Constitution  in  most  of  the  entries.  These  selections 
follow. 


Argentina 

(Translated  from  Oscar  Secco  Ellauri's  Los  Tiempos  Modernos 
y  Contempordneos  (5th  ed.),  Buenos  Aires,  Argentina:  Editorial 
Kapelusz,  1969.  The  material  is  designed  for  the  9th  year  of  a 
12-year  primary-secondary  school  cycle.) 

The  Constitution  of  1787. -A  Convention  meeting  in  Phila- 
delphia drafted  the  Constitution  of  1787  which,  with  some 
amendments,  still  governs  the  United  States  of  America. 

The  Convention  named  Washington  President,  and  the  lat- 
ter's  prudent  action  contributed  to  eliminating  the  violent  op- 
position that  appeared  to  impede  approval  of  a  constitution. 

The  Constitution  of  1787  created  a  federal  and  democratic 
republic,  organizing,  on  the  one  hand,  the  central  government 
with  its  legislative,  executive,  and  judicial  powers,  and  on  the 
other,  the  relationships  among  the  States  of  the  American 
union. 

This  Constitution,  because  of  its  democratic  and  republican 
nature  and  its  structure,  which  for  the  first  time  embodied  the 
division  of  powers,  influenced  Europe  through  the  French 
Revolution,  and  the  rest  of  America  at  the  time  when  Latin 
American  independence  was  effected.  (TAR,  p.  20) 


Egypt 

(Translated  from  A.  Radwan,  M.  AM,  and  M.  El-Ghanam's  Ou- 
sool  Elalam  Elhadith:  Muntha  Elnahtha  Elorupia  Hata  Wak- 
tana  Elhather  (Foundations  of  the  Modern  World:  From  the  Eu- 
ropean Renaissance  to  Modern  Times).  Cairo:  Government 
Press,  1974.  The  material  is  designed  for  the  10th  year  of  a  12- 
year  primary-secondary  school  cycle.) 

The  American  Republic. -The  first  step  after  the  success  of 
the  American  Revolution  against  English  imperialism  was  to 
lay  a  foundation  for  the  governance  of  the  United  States.  In 
September  1787,  the  representatives  of  the  States  gathered  for 
a  conference  at  Independence  Hall  in  Philadelphia  in  order  to 
establish  a  constitution  for  the  whole  country.  At  that  time 
each  State  had  ratified  its  own  constitution. 

According  to  this  American  Constitution,  a  united  federal  re- 
public was  established  without  deemphasizing  the  importance 
of  each  State  and  its  freedom  to  lay  down  its  own  special 
laws.  Among  the  important  functions  of  the  Federal  Govern- 
ment were  the  right  to  issue  currency,  regulate  trade,  declare 
war,  and  make  peace.  Each  State  government  had  the  right  to 
maintain  its  own  police,  to  regulate  its  own  factories  and  work 
agencies,  to  establish  its  civil  and  criminal  codes,  and  to  be  re- 
sponsible for  the  education,  health,  and  welfare  of  its  citizens 
as  well  as  for  other  matters  related  to  its  internal  well-being. 

The  United  States  under  the  Constitution.-As  a  result  of 
their  revolution,  the  Americans  succeeded  in  establishing  their 


state  on  the  basis  of  the  republican,  democratic  system.  They 
became  the  first  people  to  adopt  this  system  in  modern  mes, 
a  system  based  on  a  written  constitution  stemming  from  ttte 
following  principles: 

-The  people  are  the  source  of  all  powers  and  have  the  right 
to  amend  the  Constitution. 

-Power  is  distributed  between  the  Federal  Government  and 
the  State  governments. 

-The  [Federal]  Government's  power  is  divided  into  major 
branches:  the  legislative  (the  Congress),  the  executive  (the 
President  and  his  ministers),  and  the  judicial  (the  courts). 

-The  Congress  has  the  authority  to  make  laws,  the  President 
has  the  authority  to  execute  them,  and  the  courts  uphold  the 
law  and  the  Constitution. 

-Officials  are  to  be  accountable  and  the  rights  of  individuals 
are  to  be  protected. 

Consensus  on  George  Washington  as  President. — after 
drawing  up  the  Constitution,  the  Congress,  (a  name  that  the 
conference  [at  Philadelphia  in  1787]  has  retained  ever  since) 
began  necessary  procedures  to  elect  a  President.  There  was 
but  one  man  who  was  invariably  viewed  by  the  delegates  as 
being  worthy  of  the  presidency.  This  man  was  George  Wash- 
ington, and  he  was  elected  President  unanimously.  (TAR,  p. 
43) 


France 

(Translated  from  Jean  Michaud's  1715-1870,  La  Formation  du 
Monde  Modern.  Collection  Jules  Issac.  Paris:  Classiques  Ha- 
chette,  1966.  The  material  is  designed  for  the  9th  year  of  a  12- 
year  primary-secondary  school  cycle.) 

Organization  of  the  United  States 

The  American  war  had  many  consequences.  The  most  im- 
portant was  the  creation  of  a  new  state,  the  United  States,  the 
first  free  state  ever  founded  by  Europeans  outside  Europe. 

After  a  lot  of  difficulties— a  financial  crisis,  political  and 
commercial  squabbles  between  colonies,  strong  social  antago- 
nism between  rich  and  poor — in  1787  the  13  States  adopted  a 
Constitution  which,  in  its  major  outlines,  is  still  in  force  today. 
Like  the  United  Provincesb  in  Europe,  the  United  States  con- 
stituted a  federal  republic.  Each  State  had  its  own  institutions; 
but  above  those  13  State  governments  there  was  a  federal  gov- 
ernment responsible  for  their  common  affairs:  war,  diplomacy, 
currency,  and  commerce.  The  executive  power  was  vested  in  a 
president;  the  legislative  power,  in  a  Congress  made  up  of  two 
chambers — a  Senate,  in  which  each  State  has  two  representa- 


bCompilers*  Note.-At  the  time  of  the  American  Revolution,  the 
"United  Provinces"  was  a  political  entity  in  the  area  now  known  as 
the  Netherlands. 
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*  tives,  and  a  House  of  Representatives,  in  which  each  State  is 
5  represented  by  a  number  of  congressmen  proportional  to  its 
If  population.  Finally,  there  were  the  federal  courts,  the  highest 
:|  of  which  is  the  Supreme  Court. 


£  Repercussions  in  America  and  in  France 
■§ 

g     The  example  of  the  emancipation  of  the  English  colonies 
J?  had  profound  repercussions.  As  early  as  the  end  of  the  18th 
£  century,  there  were  uprisings  in  Spanish  America  and,  40  years 
g  after  the  Treaty  of  Versailles,  there  was  nothing  left  of  the 
iS  Spanish  empire  on  the  American  continent.  In  France,  the  ex- 
£  ample  of  the  United  States  was  even  more  swiftly  followed. 
?  The  principles  the  French  philosophes  had  argued  and 
|j  preached  were  the  foundations  of  the  Declaration  of  Rights  in 
*  1774  and  again  of  the  Declaration  of  Independence  in  1776. 
$|  The  French  had  made  those  principles  victorious  in  America; 
§  would  they  not  make  them  prevail  in  France  itself?  Further- 
^  more,  the  expenditures  connected  with  the  war  had  increased 
5£  the  financial  difficulties:  Louis  XVI  had  to  agree  to  summon 
5  the  Estates  General  into  session  in  1789.  And  the  convocation 
^  of  the  Estates  General  marked  the  beginning  of  the  French 
^  Revolution. 

tj  Summary 

■Si 

*§     ©  In  1774,  an  American  Congress  published  the  Declaration 

of  Rights,  and  then,  on  July  4,  1776,  another  Congress  pro- 
Si  claimed  the  independence  of  the  United  States. 
«f     •  The  early  years  of  the  war  were  hard  for  the  Americans. 
.§  But  in  1777  they  forced  the  surrender  of  an  English  army  at 
g  Saratoga  and  that  victory  won  them  alliance  with  France, 
g     •  France,  backed  by  Spain,  declared  war  on  England  (1778). 
4  By  the  Treaty  of  Versailles  (1783),  England  recognized  the  in- 
dependence of  her  13  American  colonies  and  restored  to 
France  and  Spain  some  of  their  colonies. 

•  The  Republic  of  the  United  States  gave  itself  a  federal 
Constitution  (1787).  Its  example  spurred  the  emancipation  of 
the  Spanish  colonies  in  America  and  in  France  it  hastened  the 


hour  of  the  Revolution.  (TAR,  p.  4) 

The  Federal  Republic  of  Germany 

(Translated  from  Erich  Goerlitz's  Das  Werden  der  Modernen 
Welt  (1648-1900),  Paderborn-Hannover:  Schoingh-Schroedel, 
1968.  The  material  is  designed  for  the  9th  year  of  a  13-year  pri- 
mary-secondary school  cycle.) 

The  United  States  Constitution 

During  the  war,  most  of  the  individual  states  had  adopted 
constitutions  that  gave  only  little  authority  to  the  Congress  as 
the  federal  authority.  This  resulted  in  considerable  internal 
troubles  after  the  war  that  could  be  overcome  only  through  a 
Constitution  for  the  entire  Union.  That  Constitution  material- 
ized in  1787.  Human  rights,  such  as  were  found  in  the  Declara- 
tion of  Independence  and  especially  in  the  Constitution  of  Vir- 
ginia, became  a  part  of  the  American  Constitution.  It 
implemented  the  separation  of  powers  into  a  legislative,  an  ex- 
ecutive, and  a  judicial  branch.  The  state's  mission  was  to  se- 
cure the  liberty  of  the  individual. 

The  Constitution  left  the  individual  States  extensive  internal 
independence  but  strengthened  federal  authority  to  such  an 
extent  that  a  federal  state  capable  of  taking  action  did  arise. 
The  President,  who  is  elected  for  a  4-year  term  by  the  people, 
holds  executive  authority.  The  President  and  the  government, 
which  is  made  up  of  men  who  enjoy  his  confidence,  thus  do 
not  depend  on  Parliament  [Congress].  Legislative  authority  is 
exercised  by  Congress-Parliament.  It  consists  of  two  cham- 
bers: the  House  of  Representatives,  the  actual  people's  assem- 
bly, and  the  Senate,  the  body  representing  the  individual  feder- 
al States.  The  Supreme  Court  is  the  third  authority  here  and  it 
must  see  to  it  that  all  measures  of  the  Government  agree  with 
the  Constitution.  To  declare  war,  the  President  needs  the  ap- 
proval of  Congress;  for  treaties,  Senate  approval  is  enough. 

George  Washington  was  elected  first  President  of  the  United 
States  in  1789.  It  was  due  to  his  efforts  and  achievements  that 
the  new  state  soon  grew  strong  internally  in  spite  of  consider- 
able tensions.  The  [French]  Declaration  of  Rights  of  Man  and 
the  American  Constitution  became  models  for  countries  that 
wanted  to  build  up  a  liberal  democratic  system.  The  American 
Constitution  of  1787,  later  provided  with  several  amendments, 
is  still  in  force  today. 

The  3  million  inhabitants  were  mostly  fiirmers  who  lived  far 
away  from  each  other.  Philadelphia,  the  biggest  city,  had  about 
30,000  inhabitants.  Society  here  differed  considerably  from  Eu- 
ropean society.  There  were  no  privileged  classes.  America  did 
not  experience  the  burden  of  an  outdated  form  of  society  that 
made  political  life  in  Europe  appear  increasingly  questionable. 
Anybody  who  worked  in  America  could  generally  acquire 
property  and  thus  also  political  rights.  Thus,  America  became 
a  model  for  the  dissatisfied  Europeans.  Out  of  the  30,000  Ger- 
man mercenaries  who — sold  into  English  service  by  their 
princes — had  fought  against  the  Americans,  12,000  remained  in 
the  country  whose  freedom  and  independence  they  were  sup- 
posed to  have  prevented.  Among  the  French,  who  fought  on 
the  side  of  the  Americans,  it  was  especially  the  Marquis  de  La 
Fayette  (1757-1834)  who  was  a  convinced  supporter  of  the 
new  political  ideas.  Freedom,  which  had  been  implemented  in 
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America,  was  something  that  many  citizens  in  Europe  yearned 
for.  {TAR,  p.  8) 

India 

(Prom  K.S.  Y^jnik,  R.H.  Dave,  Lora  Tibbets,  Om  Prakash,  B. 
Ghesh,  T.S.  Mehta,  Q.M.  Zaidi,  R.  V^jreshwari,  and  Arjum  Dev  s 
Social  Studies:  A  Textbook  for  Secondary  Schools.  Vol.  1  (rev. 
ed.).  New  Delhi:  National  Council  of  Educational  Research  and 
Training  (NCERT),  1973.  The  material  is  designed  for  the  9th  or 
10th  year  of  an  11-year  primary-secondary  school  cycle.  (Origi- 
nal in  English.)) 

The  American  Constitution 

When  the  war  of  independence  started,  each  of  the  thirteen 
colonies  was  a  separate  state  with  its  own  army,  boundaries, 
customs  duties  and  finances.  But  they  co-operated  against  a 
common  enemy.  In  1781,  as  states  of  the  United  States,  they 
united  through  a  plan  for  a  national  government  called  the  Ar- 
ticles of  Confederation.  They  sent  their  representatives  to  the 
Congress,  but  the  national  government  under  the  Articles  was 
veiy  weak.  It  could  not  levy  taxes,  nor  regulate  trade  between 
the  states.  It  had  no  rights  over  the  states  and  their  people. 
There  was  jealousy  and  quarrelling.  The  new  nation  was  about 
to  fall  apart.  A  constitutional  convention  was  called  in  Phila- 
delphia to  frame  a  new  constitution  which  came  into  effect  in 
1789.  It  established  a  republican  form  of  government  at  a  time 
when  states  in  other  parts  of  the  world  were  governed  by 
monarchies.  The  American  Constitution  set  up  a  federal  sys- 
tem under  which  powers  were  divided  between  a  central  or 
federal  government  and  the  state  governments. 

Under  the  constitution,  the  federal  government  became  the 
supreme  authority,  though  the  individual  states  retained  a  con- 
siderable amount  of  independence  in  local  matters.  The  execu- 
tive functions  were  separated  from  the  legislative  or  law-mak- 
ing functions.  A  president,  elected  for  a  term  of  four  years, 
was  the  chief  executive  authority.  The  American  Congress,  or 
law-making  body,  consisted  of  two  houses — the  House  of  Rep- 
resentatives, whose  members  were  elected  by  each  state  on 
the  basis  of  population,  and  the  Senate  made  up  of  two  mem- 
bers from  each  state.  The  Supreme  Court  was  the  chief  judi- 
cial authority  in  the  country  and  had  very  wide  powers.  It  was 
the  guardian  of  the  constitution  and  had  the  power  to  declare 
laws  unconstitutional. 

Jefferson,  the  author  of  the  Declaration  of  Independence, 
and  his  followers  campaigned  for  the  addition  of  a  Bill  of 
Rights  to  the  federal  constitution.  This  was  done  through  ten 
amendments  which  guaranteed  many  rights  to  the  American 
people.  The  most  noted  of  these  are  freedom  of  speech,  press, 
and  religion,  and  justice,  under  law. 

The  constitution  marked  the  emergence  of  the  United  States 
of  America  as  a  nation  in  world  history.  It  was  the  first  repub- 
lican constitution  ever  framed  in  history  and  is  still  in  opera- 
tion. 

Significance  of  the  American  Revolution 

The  words  of  the  Declaration  of  Independence  regarding  the 
equality  of  all  men  and  the  'unalienable  rights'  of  men  electri- 
fied the  atmosphere  in  America  and  outside.  Lafayette,  the 
French  general  who  fought  on  the  side  of  American  revolu- 
tionaries, was  soon  to  become  a  hero  of  the  French  Revolu- 
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tion.  Thomas  Paine,  a  kind  of  international  revolutionary,  also 
participated  in  the  French  Revolution.  By  its  example,  the 
American  Revolution  inspired  many  revolutionaries  in  France 
and  revolutions  in  Europe  later  in  the  19th  century.  It  encour- 
aged Spanish  and  Portuguese  colonies  in  Central  and  South 
America  to  rebel  and  gain  their  independence. 

The  new  achievement  of  the  American  Revolution  was  the 
establishment  of  a  republic.  The  republic  was  not  truly  demo- 
cratic. The  right  to  vote  was  limited.  Negroes — still  more  so 
American  Indians,  and  women  had  no  vote.  Election  laws  in 
all  states  favored  men  of  property  for  many  years.  But  pro- 
gress towards  democracy  began.  In  some  states,  state  religion 
was  abolished,  along  with  religious  qualifications  for  holding 
public  offices.  The  foundations  of  aristocracy  were  attacked, 
by  abolishing  such  privileges  as  quitrents  and  titles.  But  for 
slavery,  compared  with  other  governments  at  that  time,  the 
American  republic  was  very  democratic.  (TAR,  pp.  77-78) 

Israel 

(Translated  from  Michael  Ziv  and  Shmuel  Ettinger's  Divrey 
hayamin}  Kerech  Gimel,  Hazman  HakJiadash,  Khelek  Alef 
(History,  vol.  Ill,  Modern  Times,  pt.  1).  Haifa:  Yovel  Publishers, 
Ltd.,  1960.  The  material  is  designed  mainly  for  the  11th  year  of 
a  12-year  primary-secondary  school  cycle.) 

The  Northwest  Ordinance  of  1787 

.  .  .  The  Ordinance  of  1787  determined  the  future  road  of 
development  of  the  United  States  and  the  methods  of  its 
colonization  in  North  America  throughout  its  extension  to  the 
shores  of  the  Pacific  Ocean.  The  States  that  were  established 
during  the  19th  century  became  a  part  of  the  United  States  in 
accord  with  the  principles  of  this  Ordinance.  Meanwhile  the 
movement  for  unification  grew.  The  followers  of  the  young 
and  able  politician  Alexander  Hamilton  and  the  man  of  science 
James  Madison  brought  up  a  proposal  to  convene  a 
convention  of  States*  representatives  to  discuss  means  of 
improving  the  constitution  of  the  Union.  The  convention  met 
in  spring  1787  in  Philadelphia.  In  it  participated 
representatives  of  12  States,  including,  among  others,  the  old 
and  experienced  leaders  of  the  generation,  Franklin  and 
Washington,  and  also  the  younger  ones,  Hamilton  and 
Madison.  The  representatives,  whose  number  reached  55,  were 
subsequently  called   te  Fathers  of  the  Constitution  to  honor 
them.  Among  the  leaders  known  from  the  time  of  the  struggle 
for  liberation  who  were  absent  from  the  convention  were 
Jefferson,  who  was  then  in  France,  Thomas  Paine,  and  also 
several  others  who  were  opposed  to  the  establishment  of  a 
strong  central  government. 

The  Dispute  on  the  Principles  of  the  Constitution 

During  the  discussions  of  the  contents  of  the  Constitution, 
several  central  problems  crystallized,  and  fundamental 
differences  of  opinion  arose  among  the  participants 
concerning  desirable  approaches  to  their  solution.  It  became 
clear  very  quickly  that  a  new  formulation  of  the  Constitution 
would  not  be  satisfactory,  as  was  at  first  believed.  The  small 
colonies  feared  that  they  would  lose  their  independence  to  the 
large  onci  and  demandfed]  equal  rights  in  decisionmaking.  No 
less  imi  lortant  was  tne  question  of  the  central  government's 
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authority  in  relation  to  that  of  the  local  governments.  Several 
of  the  participants  demanded  establishment  of  a  strong  central 
government  with  broad  authority;  others  were  opposed  to  this 
in  principle.  This  led  to  the  question  of  the  method  that  would 
determine  the  composition  of  the  individual  States'  delegations 
to  the  central  governing  bodies — whether  according  to  the 
principle  of  equality  or  according  to  the  size  of  their 
populations.  It  was  unclear  how  the  black  slaves  should  be 
counted,  how  the  President  would  be  elected,  and  what  his 
authority  would  be.  In  the  answers  that  were  offered  to  these 
questions,  conflicts  due  to  economic  interests  were  also 
reflected,  especially  conflicts  between  the  industrial- 
mercantile  North  and  agricultural  South.  These  conflicts  found 
their  expression  also  in  the  attitude  of  the  participants  toward 
slavery.  There  also  were  differences  of  opinion  between  those 
who  tended  toward  an  aristocratic  form  of  government — and 
several  of  these  did  not  eliminate  from  consideration  the 
possibility  of  establishing  a  monarchy — and  the  advocates  of  a 
full  realization  of  democratic  principles  of  equality. 

The  Compromise 

These  problems  and  the  strong  differences  of  opinion 
connected  with  them  could  have  precluded  any  possibility  of 
agreement.  The  fact  that  George  Washington,  who  did  not  lean 
to  any  party,  was  elected  president  of  the  convention,  that  the 
discussions  were  held  behind  closed  doors,  and  that  the 
convention  agreed  in  one  of  its  first  sessions  to  decide 
questions  by  simple  majority — all  these  developments 
smoothed  the  way  to  the  success  of  the  convention  and  its 
redefinition  of  the  governmental  institutions  of  the  United 
States.  Its  sessions  continued  for  about  5  months  and  all  the 
various  problems  in  the  conflict  were  settled  by  compromise. 
Thus,  for  instance,  a  compromise  was  offered  concerning  the 
question  of  determining  States'  representation  in  the  organs  of 
the  central  government,  according  to  which  the  legislative 
organ,  the  Congress,  was  to  be  composed  of  two  houses — the 
Senate  and  the  House  of  Representatives.  To  the  first,  each 
State,  whether  small  or  large,  would  send  two  representatives, 
and  to  the  second  house  it  would  send  a  number  of 
representatives  proportionate  to  the  size  of  its  population.  The 
second  compromise  concerned  the  slaves,  who  were 
essentially  concentrated  in  the  South.  In  order  to  determine 
the  size  of  the  representation  of  States  in  the  House  of 
Representatives  only  three-fifths  of  the  slaves  would  be  taken 
into  consideration.  Concerning  demands  for  the  abolition  of 
slavery,  in  accordance  with  the  principles  of  equality  and  the 
basic  rights  of  man,  it  was  agreed  that  for  20  years  the 
Congress  would  not  involve  itself  in  the  question  of  the 
importation  of  slaves  and  would  not  impose  any  duty  on  them 
above  a  fixed  sum,  and  it  was  decided  that  there  would  be  an 
obligation  to  turn  over  escaped  slaves  to  their  owners. 
Concerning  the  democratic  principle,  it  was  determined  that 
the  members  of  the  House  of  Representatives  would  be 
elected  by  direct  vote,  and  that  members  of  the  Senate  would 
be  nominated  by  the  legislative  body  of  each  State.  Also,  the 
President  would  be  elected  by  indirect  vote. 

Ratification  of  the  Constitution 

The  new  Constitution  was  accepted  by  a  msyority  of  39 
votes  out  of  55,  but  among  those  who  voted  for  it  were 
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representatives  from  all  the  States.  It  was  decided  at  the  same 
meeting  that  it  would  take  effect  after  ratification  by  at  least  9 
States.  During  the  struggle  for  ratification,  which  was  not  an 
easy  matter  in  several  of  the  States,  it  became  clear  that  there 
was  a  need  to  make  certain  changes  in  the  Constitution,  but 
by  the  summer  of  1788  it  received  the  necessary  ratification. 
Within  2  years  the  ratification  was  confirmed  by  all  13  States. 
In  1789  Washington  was  elected  the  first  President  of  the 
United  States  of  America. 

The  Constitution  of  the  United  States 

As  has  been  mentioned,  the  Congress  represents  the 
legislative  institution  of  the  state.  The  President  has  veto 
power  over  the  decisions  of  the  Congress,  but  his  opposition 
will  not  prevail  if  a  decision  is  reconfirmed  by  a  two-thirds 
msyority  in  both  Houses.  In  affairs  relating  to  foreign  policy, 
war,  the  military,  and  export-import  matters,  the  Congress 
decides.  According  to  the  original  Constitution,  the  members 
of  the  Senate  are  chosen  by  the  legislatures  of  the  States,  but 
since  1913  they,  too,  are  elected  by  direct  vote.  Every  2  years 
one-third  of  the  Senate  members  leave,  and  in  their  place  new 
ones  are  elected.  The  members  of  the  House  of  Repre- 
sentatives are  elected  every  2  years. 

The  executive  power  is  placed  in  the  hands  of  the  President 
and  his  ministers  (Secretaries),  whom  he  nominates  and 
whose  appointment  is  ratified  oy  the  Senate.  The  com- 
petencies of  the  President,  who  is  simultaneously  the  head  of 
state  and  head  of  government,  are  very  broad.  He  is  the 
supreme  commander  of  the  army  and  navy,  he  concludes 
international  treaties  and  forms  alliances  with  the  Senate's 
ratification.  He  appoints  high  officials  and  judges.  The 
President  and  his  Vice  President  are  elected  every  4  years.  The 
Vice  President  presides  as  chairman  over  the  Senate,  and 
takes  the  President's  place  after  his  death  for  the  duration  of 
his  unexpired  term. 

The  Constitution  defines  the  authority  of  the  central 
government,  but  that  of  the  different  state  governments  is 
defined  negatively — that  is,  all  prerogatives  that  are  not 
explicitly  assigned  to  the  central  government  are  reserved  to 
them.  They  are  mostly  concerned  with  local  matters: 
education,  ti  Liffic,  police,  hospitals,  etc.  The  States  are  headed 
by  a  Governor  who  is  elected  every  2  or  4  years.  A  legislative 
body  is  active  by  his  side;  it  consists  of  two  houses,  which  are 
also  elected.  The  judiciary  authority  is  placed  in  the  hands  of  a 
Supreme  Court  which  has  very  broad  prerogatives.  The  judges 
of  the  Supreme  Court  are  appointed  for  life  by  the  President. 
They  are  authorized  to  decide  controversies  that  arise 
between  the  legislative  and  executive  authorities.  In  addition, 
it  is  their  duty  to  decide  if  the  laws  and  their  implementation 
by  government  conform  to  the  Constitution. 

The  authors  of  the  Constitution  wanted  to  assure  its  solidity, 
but  at  the  same  time  to  provide  the  possibility  of  effecting 
changes  in  it  when  necessary.  In  accord  with  this  aim  it  was 
decided  that  proposals  to  change  the  Constitution  would  have 
to  be  ratified  by  a  majority  of  two-thirds  in  the  two  Houses  of 
Congress  and  also  by  three-quarters  of  the  local  legislatures. 
Since  1789  about  2,000  proposals  for  changes  in  the 
Constitution  have  been  made,  but  only  21  have  been  ratified. 
Ten  of  these  were  adopted  during  the  first  years  after  the 
Constitution  took  force,  and  they  include  the  ratification  of  the 


ERLC 


basic  rights  of  man  and  citizens  and  represent  the  Bill  of 
Rights  of  the  American  people  (1791). 

The  Constitution  of  the  United  States  is  the  first  written 
republican  constitution  of  modern  times.  For  the  first  time  the 
basic  rights  of  man  and  citizens  are  explicitly  noted  and 
listed— rights  and  freedoms  that,  subsequently,  through 
various  channels,  became  the  foundations  of  democratic 
society  in  the  19th  and  20th  centuries.  The  authors  of  the 
Constitution  consistently  implemented  the  principle  of  the 
separation  of  powers,  and  each  of  the  three  authorities  serves 
as  restraint  to  the  others.  The  task  of  each  is  defined:  the 
Congress  determines  the  law,  the  President  implements  it,  and 
the  Court  explains  it.  To  be  sure,  the  President  has  the 
opportunity  to  influence  the  lawmaking  process  by  means  of 
his  right  to  veto,  but  the  Congress  on  the  other  hand  can 
influence  the  implementation  of  the  law  thanks  to  its  right  to 
confirm  certain  of  the  President  s  decisions  and  its  right  to 
judge  the  President  legally  under  certain  conditions.  The 
Supreme  Court,  on  its  part,  is  authorized  to  set  a  specific  law 
aside  or  to  void  a  specific  decision  of  the  executive  power  if  it 
is  satisfied  that  this  decision  is  contrary  to  the  Constitution. 
To  be  sure,  this  mutual  interdependence  of  the  authorities  is 
likely  to  complicate  the  legislative  process  and  also  to  hamper 
the  methods  of  implementation  but,  at  the  same  time,  it  serves 
as  a  guarantee  for  the  preservation  of  democracy. 

The  American  Constitution  was  formulated  170  years  ago 
for  a  nation  of  about  3  million  people  that  occupied  a  territory 
incomparably  smaller  than  that  of  today.  Since  that  time  the 
economic,  social,  and  demographic  realities  of  the  state  have 
totally  changed,  as  has  its  international  position,  yet  the 
Constitution,  apart  from  a  few  added  changes,  remains  valid.  It 
did  not  interfere  in  the  development  of  the  American  nation, 
and — except  for  the  war  between  the  North  and  the  South 
during  tho  second  half  of  the  19th  century— that  nation  had  no 
need  for  the  use  of  force  in  order  to  adapt  its  Constitution  to 
the  changes  that  took  place  in  society.  The  foundations  of  the 
Constitution  gave  it  sufficient  solidity,  as  well  as  elasticity,  to 
meet  its  needs.  (TAR,  pp.  50-52) 

Japan 

(Translated  from  Kentaro  Murakawa,  Namio  Egami,  Tatsuro 
Vamamoto,  and  Kentaro  Hayashi's  Shosetsu  Sekai  Shi  (Detailed 
World  History).  (New  ed.)  Tokyo:  Yamakawa  Shuppan  Sha, 
1973.  The  material  is  designed  for  the  10th,  11th,  or  12th  year  of 
a  12-year  primary-secondary  school  cycle.) 

Adaption  of  the  Constitution  and  Establishment  of  the  United 
States 

After  the  United  States  became  independent,  the  13  States 
were  loosely  bound  by  the  Articles  of  Confederation,  and 
political  and  economic  distress  continued  because  the  central 
government  was  weak.  Therefore  a  movement  to  form  a 
stronger  central  government  began  to  grow,  and  in  1787  a 
Constitutional  Convention  was  held  in  Philadelphia  and  drew 
up  the  Constitution  of  the  United  States.  This  Constitution 
recognized  the  broad  autonomy  of  the  respective  States  and 
provided  for  the  separation  of  the  three  powers  [of 
government]  by  establishing  an  office  of  the  President  to 
execute  the  affairs  of  the  United  States,  a  legislature  consisting 


of  a  Senate  for  State  representation  and  a  House  of 
Representatives  for  representation  of  the  people,  and  a  judicial 
authority  consisting  of  the  Supreme  Court.  Then  a  struggle 
began  between  the  Federalists,  who  supported  the 
Constitution,  and  the  Anti-Federalists,  who  criticized  it, 
thereby  creating  the  basis  for  political  parties. 

In  this  way,  the  foundation  of  the  United  States  was  laid 
down,  and  in  1789  Washington  became  the  first  President 
(1789-97).  Moreover,  the  city  of  Wasnington  was  created  and 
became  the  capital  (in  1800).  After  that,  the  United  States 
exerted  efforts  to  recover  from  the  war  and  to  expand  her 
territory,  welcomed  many  immigrants  as  settlers  from  Europe, 
and  endeavored  to  promote  the  growth  of  her  commerce  and 
industry.  (TAR,  pp.  57-58) 


Mexico 

(Translated  from  Ida  Appendini  and  Silvio  Zavala's  Historia 
Moderna  y  Contempordnea.  Mexico  City:  Editorial  Porrua, 
1974.  The  material  is  designed  for  the  10th  year  of  an  11-  or  a 
12-year  primary-secondary  school  cycle.) 

Creation  of  the  Federal  Government. — George  Washington, 
of  whom  it  was  said  that  he  was  "first  in  war,  first  in  peace, 
and  first  in  the  hearts  of  his  countrymen,"  Alexander 
Hamilton,  and  Benjamin  Franklin  undertook  the  enormous 
task  of  uniting  the  13  colonies,  divided  among  themselves,  into 
a  single  nation.  Seven  years  had  been  ample  to  demonstrate 
the  inadequacies  of  a  confederation  that  was,  from  the 
political  and  judicial  point  of  view,  merely  the  limited 
representative  of  an  association  of  independent  States.  In  1787 
the  colonies  agreed  to  the  election  of  a  Constitutional 
Convention  that  was  charged  with  drafting  the  Constitution  of 
the  13  States.  The  convention  met  in  Philadelphia. 

The  Constitution  of  1787. — Washington  was  elected 
president  of  the  Convention.  His  patriotism,  his  wisdom,  and 
his  equanimity  were  the  best  guarantee  of  the  outcome  of  the 
undertaking. 

The  agreements  reached  in  1787  still  exist,  aside  from  some 
reforms,  even  in  our  time,  in  spite  of  the  economic  and  social 
changes  the  nation  has  experienced. 

A  federal  government  was  created  to  transform  the  13 
colonies  into  one  nation  with  respect  to  foreign  countries. 

The  laws  issued  by  the  Federal  Government  apply  in 
matters  of  war,  peace,  the  army,  the  navy,  money,  commerce, 
weights  of  measures,  the  mail,  and  customs  controls. 

The  federal  and  democratic  republic  has  on  the  one  hand  a 
central  government  with  legislative,  executive,  and  judicial 
powers.  On  the  other  hand,  it  respects  the  local  government  in 
each  State,  and  it  establishes  the  relations  that  should  exist 
among  the  States. 

The  executive  power. — This  is  represented  by  a  President, 
selected  by  indirect  vote  of  as  many  electors  from  each  State 
as  the  Representatives  and  Senators  sent  to  Congress.  His 
term  of  office  is  4  years  and  he  may  be  reelected.  He  has  the 
power  to  appoint  and  remove  his  cabinet  secretaries.  In  case 
of  resignation,  death,  or  removal  of  the  President,  the  Vice 
President  succeeds  to  the  reins  of  government. 

The  legislative  power. — It  is  represented  by  the  Senate, 
composed  of  two  members  for  each  State  occupying  their 
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seats  for  6  years,  and  by  the  House  of  Representatives,  elected 
in  proportion  to  the  number  of  inhabitants,  and  their  term  of 
office  is  for  only  2  years.  The  two  chambers  constitute  the 
Congress,  and  it  is  its  duty  to  make  the  laws  referring  to  the 
army,  the  navy,  foreign  relations,  the  national  debi,  taxes, 
coinage  of  money,  commerce,  mail,  customs  regulations, 
weights  and  measures,  naturalization  of  foreigners,  revision  of 
boundaries  among  the  States,  and  the  annexation  of  new 
States  to  the  national  territory.  The  original  States,  numbering 
13,  are  represented  by  stripes  of  the  national  flag,  and  the 
present  number  of  States  are  represented  by  the  49  stars 
adorning  it. 

The  judicial  power. — It  is  composed  of  a  Supreme  Court 
and  such  secondary  courts  as  Congress  may  deem  it  necessary 
to  establish. 

The  three  powers  are  independent  and  their  responsibilities 
are  not  overlapping. 

The  amendments. — The  members  of  the  Constitutional 
Assembly  understood  that  it  was  necessary  to  have  a  certain 
flexibility  in  the  Constitution  so  that  it  could  be  adapted  to  the 
needs  of  the  future.  This  led  to  the  procedure  of  amendments, 
mentioned  in  one  of  its  chapters.  This  permits  additions, 
deletions,  and  modifications  when  Congress,  representing  the 
sovereign  will  of  the  people,  considers  it  necessary. 

The  States  of  the  federation  commit  themselves  mutually  to 
respect  each  other,  to  recognize  the  same  rights  for  the 
citizens  of  all  States,  and  to  preserve  forever  the  republican 
form  of  government. 

Laws  on  rights  and  guarantees. — These  laws  appear  as  the 
first  amendments  to  the  Constitution,  at  the  request  of 
Massachusetts.  They  declare  the  right  to  freedom  of  thought, 
press,  belief,  assembly,  and  the  right  of  petition  before 
competent  authority. 

The  Constitution  of  1787,  democratic  in  its  principles, 
elaborated  along  the  ideas  of  the  natural  rights  of  man,  served 
as  a  model  for  the  future  republican  constitutions  of  the 
European  and  American  continents.  It  is  the  most  typical 
example  of  the  concepts  of  the  liberals  of  the  18th  century. 

The  first  President  of  the  American  union  was  George 
Washington.  (TAR,  p.  28) 


The  U.S.S.R. 

(Translated  from  A.  V.  Eflmov's  Novaia  istoriia,  chasV  J, 
uchebnik  dlia  vos'tnogo  klassa  srednei  shkoly  (Modern  History, 
pt.  1,  Textbook  for  the  Eighth  Grade  of  Secondary  School). 
Moskva:  IzdatePstvo  "Prosveshchenie"  (Moscow: 
"Enlightenment"  Publishers),  1970.  The  material  is  designed  for 
the  8th  year  of  a  10-year  primary-secondary  school  cycle.) 

The  Law  Setting  Up  the  Government — The  Constitution  (from 
the  Latin  word  constitutio — establishment). 

After  independence  was  proclaimed,  every  State  became  a 
separate  nation  with  its  own  armed  forces,  finances,  and 
customs  boundaries.  These  almost  independent  States  sent 
their  representatives  to  a  Congress  that  had  little  power. 

Under  the  1787  Constitution  the  central  power  was 
strengthened,  but  the  States  retained  considerable 
independence  in  local  affairs. 

Under  this  constitution  x  President  elected  for  4  years 


became  the  chief  executive  authority  in  the  country.  He 
commanded  the  army  and  navy,  ran  the  government,  and 
appointed  officials — in  short,  he  had  enormous  authority. 
Washington  was  elected  the  first  President. 

The  American  parliament — Congress — enacts  laws,  which 
are  subject  to  approval  by  the  President.  Congress  consists  of 
two  houses.  Deputies  are  elected  to  the  lower  house — the 
House  of  Representatives — according  to  the  number  of 
inhabitants  in  each  State.  The  upper  house  of  Congress — the 
Senate — consists  of  representatives  of  the  States  (two  from 
each). 

The  American  Constitution  reinforced  the  domination  of  the 
large  bourgeoisie  and  slaveholders.  A  number  of  the  basic 
principles  of  the  new  American  Constitution  and  of  the  State 


This  material  was  made  available  to  this  Constitution  by  Robert 
Leestma,  Office  for  Educational  Research  and  Improvement,  U.S. 
Department  of  Education. 


constitutions  were  manifestly  aimed  against  the  masses  of 
people.  In  almost  all  the  States  one  had  to  have  property — 
land  or  capital— in  order  to  obtain  the  right  to  vote.  Women, 
slaves,  and  Indians  did  not  er\joy  suffrage. 

In  1791  the  United  States  Constitution  was  supplemented  by 
the  Bill  of  Rights.  This  law  recognized  the  rights  of  citizens  to 
freedom  of  assembly,  freedom  of  speech,  and  freedom  of 
conscience;  i.e.,  the  freedom  to  profess  any  religion  or  to 
renounce  religion  altogether.  Arbitrary  arrests  without  court 
order  were  prohibited. 

These  "freedoms"  exist  even  now  on  paper,  but  they  are 
constantly  violated. 

The  Supreme  Court,  consisting  of  members  appointed  for 
life,  was  given  large  authority.  This  court  could  quash  any 
American  law  by  declaring  it  unconstitutional.  The  United 
States  Supreme  Court  repeatedly  supported  the  slaveowners 
and  bourgeoisie  in  their  struggle  against  the  popular  masses. 
With  its  help  the  American  capitalists  succeeded  on  many 
occasions  in  having  worker  strikes  declared  illegal,  and  they 
dealt  harshly  with  the  revolutionary  workers. 

The  land  that  previously  had  belonged  to  the  Indians  was 
proclaimed  the  property  of  the  new  States  and  put  up  for  sale. 

So-called  bourgeois  democracy  was  established  in  North 
America  under  the  name  "popular  sovereignty"  (democracy), 
but  it  is  actually  the  rule  of  the  bourgeoisie. 

The  fervent  Russian  revolutionary  A.  N.  Radishchev 
welcomed  the  struggle  of  the  Americans  for  independence,  but 
condemned  the  capitalist  system  in  the  United  States.  In  1790 
he  wrote  that  in  America  there  were  "100  proud  citizens  in 
luxury  for  the  thousands  who  had  no  reliable  means  of 
subsistence  and  no  shelter  of  their  own  against  the  intense 
heat  and  cold." 

Nevertheless,  the  War  of  Independence  did  advance  the 
development  of  the  United  States.  The  former  English  colonies 
became  a  republic.  England  was  no  longer  able  to  hold  back 
the  development  of  American  industry  and  trade.  Customs 
were  abolished  among  the  former  colonies,  which  now  had 
become  States,  and  this  accelerated  the  development  of  trade 
relations.  But  since  slavery  had  been  preserved  throughout  the 
South,  it  subsequently,  almost  100  years  later,  brought  the 
United  States  to  a  new  revolution,  a  civil  war — the  war 
between  the  North  and  the  South.  (TAR,  pp.  13-16) 
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ORGANIZATIONS  AND  INSTITUTIONS 


Smithsonian  Institution  Plans  Bicentennial 
Program 

Planning  for  the  commemoration  of  the  two-hundredth  anni- 
versary of  the  United  States  Constitution  at  the  Smithsoni- 
an is  underway. 

A  newly  reinstalled  exhibition  at  the  Smithsonian's  National 
Museum  of  American  History,  titled  "After  the  Revolution:  Ev- 
ery Day  Life  in  Eighteenth-century  America,"  provides  an  his- 
torical context  for  the  Constitution  in  terms  of  its  own  history. 
A  portion  of  the  exhibition  relates  the  large  political  issues  of 
the  Constitution  and  its  ratification  to  the  everyday  lives  of 
eighteenth-century  Americans.  The  exhibition  includes  a 
graphics  exhibit,  to  be  opened  in  1987,  on  the  debate  over  rati- 
fication and  a  second  exhibit  relating  the  history  of  the  Consti- 
tutional Convention  and  juxtaposing  the  views  of  ordinary  citi- 
zens on  the  issues  under  debate  with  those  of  the  founding 
fathers. 

The  museum's  Division  of  Armed  Forces  History  will  de- 
scribe and  contrast  the  Japanese  American  experience  in  the 
United  States  and  that  community's  civil  rights  ordeal  with  pa- 
triotic contributions  during  World  War  II.  The  pros  and  cons 
of  the  constitutionality  of  the  Japanese  American  internment 
program  will  be  described  as  will  the  question  of  how  this 
experience  helped  to  change  the  attitudes  of  many  Americans 
toward  ethnic  minorities.  The  heroic  saga  of  the  442nd  Regi- 
mental Combat  Team,  composed  of  Japanese  Americans,  will 
be  featured. 

In  addition,  two  exhibitions  are  planned  by  the  National  Por- 
trait Gallery.  Portraits  of  outstanding  jurists  throughout  U.S. 
history  will  be  displayed  in  conjunction  with  an  examination 
of  some  of  the  great  constitutional  issues  of  our  times  through 
the  careers  of  these  important  individuals.  A  second  exhibition 
will  study  the  roots  of  eighteenth-century  American  portraiture 
and  provide  insight  into  life  in  the  United  States  during  that 
period. 

A  major  international  symposium,  "Our  Constitutional 
Roots,"  is  planned  by  the  Smithsonian  Office  of  Symposia  and 
Seminars  with  the  American  Bar  Association  in  collaboration 
with  several  U.S.  and  foreign  universities.  The  Woodrow  Wil- 
son International  Center  for  Scholars  hopes  to  launch  a  sym- 
posium or  seminar  on  the  transformation  of  U.S.  law  beginning 
with  the  Constitution.  Further,  the  Smithsonian's  Resident  As- 
sociate Program  plans  to  participate  with  lectures,  classes  and 
other  live  events,  and  the  Office  of  Elementary  and  Secondary 
Education  hopes  to  produce  an  issue  of  its  popular  flyer  "Art 
to  Zoo"  on  the  Constitution. 

A  unifying  theme  for  the  celebration  is  that  the  living  Con- 
stitution still  works,  but  that  eternal  vigilance  is  essential  in 
maintaining  constitutional  guarantees. 

Washington  Masons  Make  Plans  for 
Bicentennial 

The  Grand  Lodge  of  Free  and  Accepted  Masons  of  Washing- 
ton have  named  a  Constitution  Observance  Committee, 
which  has  developed  a  Bicentennial  program.  All  Lodges  have 
received  material  on  the  history  and  events  of  the  Constitu- 


tional convention  and  each  has  been  asked  to  have  a  program 
in  the  fall  of  1986.  The  Lodge  intends  to  have  a  statewide  es- 
say competition  in  the  spring  of  1986.  For  further  information, 
write:  Arthur  S.  Thomas,  Constitution  Observance  Committee, 
Grand  Lodge  of  Free  and  Accepted  Masons,  117  Crestwood 
Drive,  SW,  Tacoma,  WA  98498. 

Brigham  Young  University  Holds 
Conference 

On  January  16-17,  1986,  scholars  discussed  "The  Constitu- 
tion, Government  Regulation  and  Public  Policy"  at 
Brigham  Young  University,  Provo,  Utah.  The  list  of  panels  fol- 
lows: 

The  Constitution,  Bureaucracy,  and  Administrative  Law 
Martin  Shapiro,  School  of  Law,  University  of  California, 
Berkeley 

Louis  Gawthrop,  School  of  Public  and  Environmental  Af- 
fairs, Indiana  University 
The  Constitution  and  Theories  of  Government  Regula- 
tion 

Sheldon  Wolin,  Department  of  Politics,  Princeton  Univer- 
sity 

Don  Sorenson,  Department  of  Political  Science,  Brigham 
Young  University 
Civil  Rights,  Equality,  and  the  Regulatory  Power  of  Gov- 
ernment 

Owen  Fiss,  School  of  Law,  Yale  University 
Bruce  Hafen,  School  of  Law,  Brigham  Young  University 
The  Constitution  and  Government  Regulation  of  Risk 

Theodore  Lowi,  Department  of  Government,  Cornell  Uni- 
versity 

Aaron  Wildavsky,  Survey  Research  Center,  University  of 
California,  Berkeley 
For  further  information,  please  contact  Gary  Bryner,  Depart- 
ment of  Political  Science,  Brigham  Young  University,  Provo, 
Utah  84602;  (801)  378-3276. 


American  Studies  Association  in  Brazil 
Sponsors  Symposium  on  the 
Constitution 

On  September  26-28,  1985,  the  Associacao  Alagoana 
De  Estudos  Americanos  hosted  a  symposium  that  in- 
cluded four  panels.  Eliseu  Diogenes,  president  of  the  As- 
sociation (Federal  University  of  Alagoas),  presented 
"The  Constitution:  Text  and  Context";  Paulo  Lobo  (Fed- 
eral University  of  Alagoas)  discussed  "The  Constitution: 
Its  TVP°l°gy  of  State  and  Structure  of  Power";  Lincoln 
M.  Rocha  (University  of  Brasilia)  spoke  on  "Federalism 
and  Judicial  Activism  in  the  United  States";  and  Ronald 
Rassner  (Yale)  addressed  "The  Constitution  at  Work  and 
the  Black  Experience  of  the  Forties,"  For  further  infor- 
mation, write:  Eliseu  Diogenes  Martins,  Associacao  Ala- 
goana de  Estudos  Americanos,  Rua  7  de  Setembro,  16- 
1.0  andar-Centro-57.000-Maceio-Alagoas-Brasil. 
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New  York  Public  Library  Mounts  Major 
Exhibit 


Ford  Hall  Forum  Presents  Mini-Series 
on  Constitution 

The  Ford  Hall  Forum,  a  free  public  lecture  series  in  Boston 
which  began  in  1908,  is  offering  a  series  of  speakers  on 
"Constitutional  America."  In  1984,  two  lectures  were  held:  "Re- 
ligion in  Politics,"  and  "Justice  for  All?"  In  spring,  1986,  Louis 
Menand,  III,  Lloyd  Cutler  and  Elliot  Richardson  will  discuss 
"Government  Gridlock:  Is  Government  Responsive  Enough  for 
the  21st  Century?"  Two  additional  programs  on  constitutional 
themes  will  complete  the  ltv86  series. 

Each  series  is  planned  to  include  liberal  and  conservative, 
Democrat  and  Republican,  pro  and  con.  Forum  programs  are 
broadcast  over  public  radio  stations  through  the  American 
Public  Radio  Network.  Funding  for  "Constitutional  America"  is 
provided  by  the  Boston  Globe  Foundation,  the  Cullinane  Foun- 
dation, Digital  Equipment  Corporation,  the  Ellis  L.  Phillips 
Foundation  and  the  Massachusetts  Foundation  on  the  Human- 
ities and  Public  Policy.  For  further  information,  write:  Ford 
Hall  Forum,  8  Winter  Street,  Boston,  MA  02108. 

Wisconsin  Bar  Forms  Committee 

The  State  Bar  of  Wisconsin  and  the  Wisconsin  Bar  Founda- 
tion have  formed  a  join',  committee  to  help  to  coordinate 
Wisconsin's  celebration  of  the  Bicentennial.  James  D,  Ghiardi 
of  Marquette  University  Law  School  will  chair  the  committee, 
which  is  currently  planning  on  creating  Bicentennial  curricu- 
lum materials.  For  further  information,  write:  Wisconsin  Bar 
Foundation,  402  West  Wilson  Street,  Madison,  WI  53703;  tele- 
phone: (608)  267-9569. 


The  New  York  Public  Library  is  preparing  a  major  ex- 
hibition on  the  origins  of  the  Constitution  of  the  Unit- 
ed States  as  the  centerpiece  of  its  efforts  to  comm  bo- 
rate the  Bicentennial  of  the  drafting  and  ratification  of 
the  Constitution.  Tentatively  entitled  "Are  We  To  Be  a 
Nation?:  The  Making  of  the  Federal  Constitution,"  the 
exhibition  will  be  on  view  from  February  through  Sep- 
tember of  1987  in  the  D.  Uamuel  and  Jeane  H.  Gottes- 
man  Exhibition  Hall  of  the  Central  Research  Library  at 
Fifth  Avenue  and  42nd  Street  in  New  York  City. 

Working  with  the  Library  to  plan  the  structure  of  the 
exhibition  and  to  identify  and  select  materials  for  it  is 
Richard  B.  Morris,  Gouverneur  Morris  Professor  of  His- 
tory Emeritus  at  Columbia  University,  and  a  23-member 
National  Advisory  Committee  of  distinguished  judges,  le- 
gal scholars,  historians,  and  attorneys. 

The  exhibition  will  trace  the  history  of  constitution- 
making  and  efforts  to  form  an  American  nation,  from  the 
Albany  Plan  of  Union  of  1754  through  the  First  and  Sec- 
ond Continental  Congresses  to  the  Articles  of  Confeder- 
ation and  the  Constitution  (as  well  as  the  states1  consti- 
tutions of  the  1770s  and  1780s).  It  will  emphasize  the 
crucial  decade  1781-1791  —  from  Maryland's  ratification 
of  the  Articles  of  Confederation  to  Virginia's  ratification 
of  the  first  ten  amendments  to  the  Constitution,  the  Bill 
of  Rights. 

The  principal  sources  for  the  Library's  exhibition  will 
be  its  own  extensive  collections  of  original  books,  maga- 
zines, newspapers,  pamphlets,  broadsides,  manuscripts, 
documents,  correspondence,  prints,  maps,  and  other  ma- 
terials from  this  period.  These  collections  will  be  supple- 
mented by  major  loans  from  other  national  institutions. 
Among  the  key  items  from  the  Library's  own  collections 
to  be  included  in  this  exhibition  are  one  of  the  two 
copies  of  James  Madison's  Notes  of  Debates  in  the  Fed- 
eral  Convention  of  1 787  that  he  permitted  to  be  made  in 
his  lifetime,  the  minutes  of  the  Annapolis  Convention  of 
1786,  letters  from  James  Madison  to  his  brother  from  the 
Annapolis  Convention  and  the  Federal  Convention,  Gil- 
bert Livingston's  notes  of  debates  in  the  New  York  rati- 
fying convention  of  1788,  Alexander  Hamilton's  manu- 
script "Plan  for  a  Constitution  for  America"  prepared  at 
the  Federal  Convention  of  1787,  and  one  of  the  original 
engrossed  copies  of  the  first  twelve  proposed  amend- 
ments to  the  U.S.  Constitution,  signed  by  Vice  President 
John  Adams  (as  President  of  the  Senate)  and  Speaker  of 
the  House  Frederick  Augustus  Mehlenberg. 

The  Library  is  now  exploring  the  possibility  of  sending 
a  traveling  version  of  the  exhibition  to  several  cities  in 
New  England,  the  South,  the  Rocky  Mountain  States, 
and  the  West  Coast  in  late  1987  and  1988, 

The  Library  is  also  developing  a  series  of  public  pro- 
grams associated  with  the  exhibition  that  will  explore 
the  enduring  issues  of  American  constitutionalism  in  the 
two  centuries  since  1787.  These  programs  will  take 
place  at  the  Central  Research  Library.  Associated  public 
programs  will  take  place  at  several  of  the  branch  librar- 
ies, which  will  also  receive  poster  versions  of  the  exhibi- 
tion and  related  materials  to  stimulate  public  interest  in 
the  bicentennial  and  the  constitutional  legacy  of  1787- 
1987. 

Inquiries  should  be  directed  to:  Richard  B.  Bernstein, 
U.S.  Constitution  Exhibition,  The  New  York  Public  Li- 
brary, Fifth  Avenue  and  42nd  Street,  New  York,  NY 
10018;  telephone:  212-930-0679. 
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American  Philosophical  Society 
Plans  Program  for  Bicentennial 

At  its  April  1987  meeting,  the  American  Philosophical  Socie- 
ty will  host  a  symposium  on  the  Constitution  organized  by 
Judge  Arlen  M.  Adams  and  Professor  Arthur  S.  Link.  The  Soci- 
ety is  also  participating  as  one  of  four  sponsors  of  the  Bicen- 
tennial exhibit,  "Miracle  at  Philadelphia,"  to  be  on  display  at 
the  Second  Bank  of  the  United  States  in  Philadelphia.  In  addi- 
tion, it  will  mount  its  own  exhibit,  "Service,  Technology,  Na- 
tional Expansion  and  the  Constitution,  1787-1820."  For  further 
information,  contact:  Randolph  S.  Klein,  American  Philosophi- 
cal Society,  104  South  Fifth  Street,  Philadelphia,  PA  19106; 
telephone:  (215)  627-0706. 


Hofstra  University  Plans  Bicentennial 
Conference 

The  Hofstra  University  Cultural  Center  is  seeking  papers  for 
a  conference  titled  "The  Bicentennial  of  the  Constitution:  A 
Celebration,"  to  be  held  April  23,  24,  and  25,  1987.  The  Confer- 
ence Committee  welcomes  papers  on  the  historical,  philosoph- 
ical and  political  origins  of  the  Constitution:  the  framers'  in- 
tent; and  the  enduring  constitutional  issues  then  and  now,  i.e., 
federalism,  separation  of  powers,  the  role  of  the  judiciary, 
equality  as  a  constitutional  value  and  constitutional  change. 
The  deadline  for  complete*  oapers  is  December  1,  1986.  For 
further  information,  cont let  Natalie  Datlof,  Hofstra  Cultural 
Center,  Hempstead,  NY  *  ^50;  telephone:  (516)  560-5669. 


PUBLICATIONS 


DOCUMENTARY  HISTORY 

As  the  bicentennial  of  the  Constitution  approaches,  four  doc- 
umentary history  projects  which  deal  with  the  ratification 
and  implementation  of  the  Constitution  have  combined  in  a 
consortium  to  collaborate  on  joint  ventures  and  fundraising. 
The  four  projects  are: 

The  Documentary  History  of  the  Ratification  of  the 
Constitution  and  the  Bill  of  Rights  at  the  University  of 
Wisconsin-Madison 

The  Documentary  History  of  the  First  Federal  Elec- 
tions, 1788-1790  at  the  University  of  Wisconsin-Madison 
The  Documentary  History  of  the  First  Federal  Con* 
gress,  1788-1791  at  The  George  Washington  University 
The  Documentary  History  of  the  Supreme  Court  of 
the  United  States,  1789-1800  at  the  Supreme  Court  of 
the  United  States. 

The  projects  are  sponsored  by  their  home  institutions,  and 
the  National  Historical  Publications  and  Records  Commission, 
the  Supreme  Court  Historical  Society,  or  the  National  Endow- 
ment for  the  Humanities. 

These  four  historical  editing  projects  collect  and  publish 
documents  related  to  the  ratification  and  implementation  of 
the  Constitution  during  the  critical,  formative  years  of  the  new 
federal  government.  Copies  of  almost  200,000  documents  have 
been  obtained  from  hundreds  of  libraries,  archives,  historical 
societies,  and  private  collections,  and  from  150  eighteenth-cen- 
tury newspapers.  Most  of  these  documents  have  never  been 
published  before.  No  single  researcher  could  have  collected 
this  wealth  of  material,  but  now  this  documentary  heritage  is 
being  edited  and  published  in  readily  available  volumes. 


Volumes  1  and  2  of  The  Documentary  History  of  the  Supreme 
Court,  edited  by  Maeva  Marcus  and  James  R.  Perry,  were 
published  by  Columbia  University  Press  in  the  fall  of  1985. 
Reports  on  the  Supreme  Court  and  First  Federal  Congress 
projects  appeared  in  the  Spring  1984  issue  of  this  Constitu- 
tion. A  description  of  the  other  two  projects  follows. 
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THE  DOCUMENTARY  HISTORY  OF  THE 
RATIFICATION  OF  THE  CONSTITUTION  AND 
THE  BILL  OF  RIGHTS 

University  of  Wisconsin-Madison 
Editors:  John  P.  Kaminski  and  Gaspare  J.  Saladino 

The  Ratification  of  the  Constitution  project  collects,  edits,  and 
publishes  documents  related  to  the  debate  over  the  ratification 
of  the  Constitution  and  the  Bill  of  Rights  between  1787  and  1791. 
Nearly  1,700  men  were  members  of  the  thirteen  state  legisla- 
tures that  called  the  state  ratifying  conventions  to  consider  the 
Constitution,  and  those  conventions  contained  1,648  men.  There 
was  an  even  greater  number  of  local  officials  and  private  citizens 
who  directly  or  indirectly  influenced  the  political  decisions  of 
the  time.  Many  of  these  individuals  left  manuscripts,  and  a 
comprehensive  search  of  hundreds  of  libraries,  archives,  histori- 
cal societies,  auction-sale  catalogs,  and  private  collections  has 
been  carried  out  to  locate  them. 

Because  of  the  nature  of  the  project,  every  collection  with  the 
inclusive  dates  1787-1791  had  to  be  examined.  The  types  of 
documents  accessioned  are  the  records  of  the  Confederation 
Congress;  legislative  and  executive  records  of  the  states;  town 
and  county  records;  proceedings,  debates,  and  records  of  the 
state  ratifying  conventions;  public  and  private  letters;  French, 
British,  Dutch,  and  Spanish  diplomatic  correspondence;  diaries; 
newspapers,  broadsides,  and  pamphlets;  and  records  gleaned 
from  published  sources  such  as  genealogies  and  local  histories. 

The  writing  of  the  Constitution  and  the  debate  over  its 
adoption  were  extraordinary  historical  events:  representatives 
of  the  people  met  together  and  drafted  a  new  form  of  govern- 
ment; their  handiwork  was  then  submitted  for  approval  to  state 
conventions  elected  by  the  people.  This  process  of  ratification, 
by  which  the  people  were  consulted,  gave  legitimacy  to  the  new 
government.  The  Ratification  of  the  Constitution  project  makes 
this  record  available  to  governmental  officials,  scholars,  lawyers, 
and  others  who  seek  insight  into  the  meaning  of  the  Constitution 
and  the  Bill  of  Rights. 

Six  volumes  have  already  been  published.  Volume  I,  Constitu- 
tional Documents  and  Records,  1776-1787,  consists  of  docu- 
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ments  essential  to  an  understanding  of  America's  constitutional 
development  from  the  Declaration  of  Independence  to  the 
promulgation  of  the  Constitution.  Volumes  II  and  III,  Ratifica- 
tion of  the  Constitution  by  the  States,  document  the  ratification 
by  Pennsylvania,  Delaware,  New  Jersey,  Georgia,  and  Connecti- 
cut. The  last  three  volumes  published  are  part  of  a  five-volume 
national  series  entitled  Commentaries  on  the  Constitution.  This 
series  presents  the  day-by-day  regional  and  national  debate  over 
the  Constitution  that  took  place  in  newspapers,  magazines, 
broadsides,  and  pamphlets.  This  series  also  contains  private, 
public,  and  diplomatic  correspondence  commenting  on  the 
Constitution  in  general  and  speculating  on  the  prospects  for 
ratification  in  several  states  rather  than  describing  political 
events  in  any  one  paiticular  state.  The  remaining  volumes  will 
consist  of  the  documentary  account  of  the  ratification  by 
Massachusetts,  Maryland,  South  Carolina,  New  Hampshire,  Vir- 
ginia, New  York,  North  Carolina,  and  Rhode  Island;  and  a  final 
volume  on  the  proposal  and  adoption  of  the  Bill  of  Rights. 

THE  DOCUMENTARY  HISTORY  OF  THE  FIRST 
FEDERAL  ELECTIONS,  1788-1790 
University  of  Wisconsin-Madison 
Editor:  Gordon  DenBoer 

This  four-volume  project  records  both  the  process  by  which 
the  electoral  provisions  of  the  Constitution  were  implemented 
and  the  issues  and  personalities  involved  in  ae  election  of  the 
first  federal  representatives,  senators,  presidential  ^lectors, 
president,  and  vice  president.  Contemporaries  unders^  x>d  that 
the  First  Federal  Congress  would  enact  legislation  to  implement 
the  Constitution,  and  that  the  first  federal  elections  were 
therefore  important  steps  in  the  continuing  struggle  to  shape, 
influence,  ar  <J  control  the  central  government. 

Many  key  provisions  of  ^  e  newly-adopted  Constitution  were 
minutely  examined  during  the  course  of  the  elections.  This 
public  debate  helped  solidify  support  for  amendments  to  the 
Constitution  and  offers  insights  into  the  interpretation  of  the  Bill 
of  Rights.  The  elections  also  provided  the  states  with  an  unusual 
opportunity  to  exp  iment  with  electoral  forms.  The  Constitu- 
tion and  the  Confederation  Congress  allowed  the  states  wide 
latitude  in  choosing  senators  and  in  framing  their  laws  for  the 
election  of  the  first  representatives  and  presidential  electors. 
This  latitude  encouraged  experimentation  and  a  lively  public 
discussion  about  the  entire  electoral  process. 

Included  are  documents  collected  from  state  legislative  jour- 
nals ebates,  official  election  returns,  and  compilations  of  laws; 
executive  and  judicial  records;  and  material  from  personal 
letters,  diaries,  newsp^ers,  pamphlets,  broadsides,  and  other 
unoF-  \  sources.  These  documents  illuminate  the  critical  polit- 
ical c  ,ciits  of  the  tinr*  giving  judges,  lawyers,  scholars,  and 
researchers  important,  iterials  that  have  usually  been  available 
only  under  the  most  difficult  of  circumstances. 

Two  of  the  projected  four  volumes  have  been  published. 
Volume  I  covers  the  Confederation  Congress'  call  for  the  first 
federal  elections  and  the  elections  in  South  Carolina,  Pennsylva- 
nia, Massachusetts,  and  New  Hampshire;  while  Volume  II  docu- 
ments the  elections  in  Connecticut,  Delaware,  Maryland,  Virgin- 
ia, and  Georgia.  Volume  III  will  cover  &q  elections  in  New 
Jersey  am  New  York,  while  Volume  ft  will  deal  with  the 
election  01  jie  president  and  vice  president  ?nr*  the  elections  in 
North  Carolina  and  Rhode  Island. 


THE  FOUNDERS9  CONSTITUTION 

J*he  Founders' Constitution,  a  five-volume  documen- 
tary history  edited  by  Philip  B.  Kurland  and  Ralph 
Lerner,  will  gather  in  one  place — for  the  first  time — im- 
portant documents  from  the  seventeenth,  eighteenth, 
and  early  nineteenth  centuries  with  a  bearing  on  the 
American  Constitution  from  the  preamble  through  the 
Twelfth  Amendment. 

To  be  published  by  the  University  of  Chicago  Press  in 
early  1987,  the  anthology  encompasses  the  Constitution's 
English  and  colonial  origins,  from  English  statutes  and 
texts  and  debates  in  the  press  to  the  Convention  of  1787 
and  the  subsequent  ratifying  conventions  and  from  the 
letters  and  documents  of  the  creators  of  the  Constitu- 
tion to  its  interpretations  and  applications  by  courts  and 
legislatures  through  1835. 

The  volumes  of  The  Founders'  Constitution  will  be 
organized  in  two  ways.  Volume  1  is  introductory  in  na- 
ture, and  is  arranged  by  seventeen  mayor  themes  under- 
lying the  Constitution.  These  include  right  of  revolution, 
separation  of  powers,  union,  bicameralism,  representa- 
tion, equality,  and  rights.  Each  theme  is  introduced  by  a 
brief  essay  followed  by  a  series  of  documents  relevant 
io  the  theme. 

Volumes  2  through  5  are  arranged  under  the  relevant 
constitutional  provisions  on  a  clause-by-clause  basis.  In 
l    addition,  each  section  will  be  followed  by  a  bibliography 
supplying  additional  sources  for  the  reader  wishing  to 
conduct  a  fuller  inquiry.  Each  volume  will  contain  ap- 
proximately 700  pages,  The  five-volume  set  will  sell  for 
$250  until  June  30,  1987,  and  for  $300  thereafter. 

Philip  B.  Kurland  is  the  William  R.  Kenan,  Jr.,  Distin- 
guished Service  Professor  in  the  College  and  in  the  Law 
School  at  the  University  of  Chicago. 

Ralph  Lerner  is  Professor  in  the  Committee  on  Social 
Thought  and  the  College  at  the  University  of  Chicago. 

Publication  of  The  Founders*  Constitution  is  partially 
supported  by  grants  from  the  National  Endowment  for 
the  Humanities,  the  Mellon  Foundation,  the  Institute  for 
Educational  Affairs,  the  Olin  Foundation,  and  the  Ear 
hart  Foundation. 


HISTORY  BOOKS  FOR  CHILDREN 

Lerner  Publications  Company  has  published  five  books 
for  children  dealing  with  the  founding  period.  The  ti- 
tles are:  The  American  Revolution,  The  Constitution, 
The  Founding  of  the  Republic,  The  Indian  Wars,  and 
The  War  of  1812.  The  volumes,  which  range  from  66  to 
88  pages  ?,nd  cost  $8.95  each,  were  written  by  Richard  B. 
Morris,  with  illustrations  by  Leonard  E.  Fisher.  They  are 
suitable  for  grades  5-10.  For  further  information,  con- 
tact: Lerner  Publications  Company,  241  First  Avenue 
North,  Minneapolis,  MN  55401. 
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CONSTITUTIONAL  REFORM  AND  EFFECTIVE 
GOVERNMENT 


5n  Constitutional  Reform  and  Effective  Government,  pub- 
lished in  January  1986  by  the  Brookings  Institution,  James  L. 
Sundquist  reviews  past  and  current  debates  about  whether  re- 
form of  the  Constitution  is  needed  and  examines  what 
changes  might  work  best  if  a  consensus  should  emerge  that 
the  national  government  is  toe  prone  to  stalemate  to  meet  its 
responsibilities.  Sundquist  is  a  senior  fellow  emeritus  in  the 
Brookings  Governmental  Studies  program.  He  identifies  what 
he  considers  to  be  fundamental  weaknesses  in  the  constitu- 
tional structure,  and  proposes  a  series  of  amendments  to  the 
Constitution  to  rectify  these  problems. 

Financial  assistance  for  this  book  was  provided  by  the  Ford 
Foundation,  the  Rockefeller  Foundation,  the  American  Ex- 
press Foundation,  and  the  Dillon  Foundation.  The  volume, 
which  is  272  pages,  may  be  ordered  from  Brookings,  1775  Mas- 
sachusetts Avenue,  N.W.,  Washington,  D.C.  20036;  telephone: 
(202)  797-6000.  The  price  is  $26.95  (he),  $9.95  (pb). 

SPECIAL  ISSUE  OF  PROLOGUE  CELEBRATES 
THE  CONSTITUTION 

Sn  the  &\*  oi  1985,  the  National  Archives  and  Records  Admin- 
istration published  a  special  issue  of  Prologue:  Journal  of 
the  National  Archives  focusing  on  the  forthcoming  Bicentenni- 
al of  the  U.S.  Constitution.  The  richly  illustrated  issue  includes 
essays  first  presented  at  a  conference  cosponsored  by  the 
Constitution  Study  Group  of  the  National  Archives  Volunteers 
and  the  Commission  on  Public  Understanding  About  the  Law 
of  the  American  Bar  Association.  Among  the  essays  are  the 
following:  "The  Bicentennial  Era:  A  Time  to  Think  Boldly"  by 
James  MacGregor  Burns;  "Why  Celebrate  the  Constitution  To- 
day?" by  A.  E.  Dick  Howard;  "Celebrating  the  Constitution:  A 
Symposium"  by  Warren  E.  Burger,  Lloyd  N.  Cutler,  A.  E.  Dick 
Howard,  and  Strom  Thurmond;  "A  Special  Anniversary''  by 
Frank  G.  Burke;  "Using  Documents  to  Teach  the  Constitution" 
by  Wynell  G.  Burroughs  and  Jean  W.  Mueller  and  "Studying 
the  Constitution:  Resources  in  the  National  Archives"  by  R.  Mi- 
chael McReynolds.  The  issue  is  available  for  three  dollars  from 
the  editor,  Prologue  (NEPJ),  National  Archives,  Washington, 
D.C.  20408. 


REFORMING  AMERICAN  GOVERNMENT:  THE 
BICENTENNIAL  PAPERS  OF  THE  COMMITTEE 
ON  THE  CONSTITUTIONAL  SYSTEM 

The  Committee  on  the  Constitutional  System,  a  group  of  two 
hundred  citizens  chaired  by  Senator  Nancy  L.  Kassebaum, 
C.  Douglas  Dillon  and  Lloyd  Cutler,  is  undertaking  an  assess- 
ment of  the  problems  of  modern  governance  and  proposed  re- 
forms. This  book,  edited  by  Donald  L.  Robinson,  Professor  of 
Government  at  Smith  College,  presents  draft  language  for  each 
of  these  proposals  and  an  assessment  of  "pros"  and  "cons." 
The  350-page  volume  is  available  from  Westview  Press,  5500 
Central  Avenue,  Boulder,  CO  80301;  telephone  (303)  444-3541. 
The  price  $35  (he),  $13.85  (pb). 
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WITNESSES  AT  THE  CREATION 


flTNESSES  AT  THE  CREATION  by  Richard  B.  Morris 
P  tells  the  story  of  Hamilton,  Jay,  and  Mar  r  ,n  and  the 
parts  they  played  in  the  creation  and  ratification  of  the  Consti- 
tution. Two  of  these  famous  federalists  were  delegates  to  the 
Constitutional  Convention;  the  third  was  secretary  for  foreign 
affairs.  How  and  why  these  statesmen  pianhed  and  wrote  a  se- 
ries of  newspaper  letters  called  'The  Federalist,"  an  American 
classic  in  political  science,  and  their  reasoned  defense  of  the 
Constitution,  which  was  adopted  against  formidable  opposi- 
tion, is  the  thelne  of  this  book.  Witnesses  at  the  Creation  is 
also  the  basis  for  a  television  series  funded  by  Capital  Cities 
Communications  and  created  by  Lou  Reda  Productions.  The 
series  is  expected  to  air  in  late  1986  or  1987. 

Richard  B.  Morris  is  Gouverneur  Morris  Professor  Emeritus 
of  History  at  Columbia  University  and  editor  of  the  John  Jay 
papers.  He  is  also  co-chair,  with  James  MacGregor  Bums,  of 
Project  '87.  The  book  is  published  by  Holt,  Rinehart  and  Win- 
ston, 521  Fifth  Avenue,  New  York,  N.Y.  10175;  telephone:  (212) 
599-7668.  The  price  is  $16.95. 


HOW  FREE  ARE  WE?  WHAT  THE 
CONSTITUTION  SAYS  WE  CAN  AND  CANNOT  DO 

Written  by  John  Sexton,  professor  of  constitutional  law  at 
New  York  University,  and  Nat  Brandt,  a  journalist  and 
editor  specializing  in  American  history,  How  Free  Are  We?  in- 
cludes more  than  250  pages  of  questions  and  answers  about 
the  Constitution,  arranged  by  subject  within  two  broad  catego- 
ries: the  history  and  theory  of  our  constitutional  system  and 
constitutional  issues  that  arise  in  the  course  of  daily  events. 
The  book,  which  includes  an  introduction  by  James  MacGre- 
gor Burns,  Project  '87  co-chair  and  Woodrow  Wilson  professor 
of  political  science  at  Williams  College,  and  a  foreword  by 
Senator  Edward  M.  Kennedy,  also  contains  an  index,  a  bibliog- 
raphy, and  the  text  of  the  Constitution.  It  is  available  from  M. 
Evans  &  Co.,  Inc.,  216  E.  49  St.,  New  York,  N.Y.  10017;  tele- 
phone: (212)  688-2810. 


AMERICAN  ENTERPRISE  INSTITUTE  OF- 
FERS PUBLICATIONS  ON  THE  CONSTITU- 
TION 

As  a  component  of  its  decade-long  commemoration  of  the 
Bicentennial,  AEI  has  several  publications  now  available  on 
the  Constitution.  They  include  How  Capitalistic  is  the  Consti- 
tution? (Robert  A.  Goldwin  and  William  Schambra,  eds.,  1982), 
How  Democratic  is  the  Constitution?  (Goldwin  and  Scham- 
bra, eds.,  1980),  In  Defense  of  Liberal  Democracy  (Walter 
Berns,  1984),  Religion  and  the  Constitution  (Berns  et  al.f 
1984),  War  Powers  and  the  Constitution  (Dick  Cheney  et  aL, 
1984),  The  Constitution  and  the  Budget  (W.  S.  Moore  and  Ru- 
dolph G.  Penner,  ed.,  1980),  Tradition  and  Morality  in  Consti- 
tutional Law  (Robert  Bork,  1984),  Human  Rights  and  U.S. 
Human  Rights  Policy  (Howard  J.  Wiarda,  ed.,  1982).  For  fur- 
ther information,  write:  AEI,  1150  Seventeenth  Street,  N.W., 
Washington,  D.C.  20036. 
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Discussion  leaders,  writers,  teachers,  scholars,  researchers... 
Announcing  collected  articles  from 


...soon  to  be  available  in  a  single  hardcover  volume. 


Congressional  Quarterly  Inc.  and  Project  '87  of  the  American  Historical  Association  and  the  American  Political 
Science  Association  will  publish  a  limited  edition  of  a  selection  of  the  essays  on  major  constitutional  topics  from 
Project  '87's  quarterly  bicentennial  magazine,  this  Constitution,  numbers  1  through  12.  A  special  preface  by  noted 
political  scientist  James  MacGregor  Burns,  co-chair  of  Project  '87,  will  highlight  the  themes  of  the  articles. 


CLIP  AND  MAIL  WITH  PAYMENT 


□  yes:  i  want  the  collected  articles  from  this  Constitution  in  a  single  hardcover  volume  for  permanent  reference. 

Send  me  copy  [ies]  upon  publication  in  August,  1986.  (Approy  *00  pages.  ISBN  0-871 87- 396-6-6E.; 


My  organization 

My  name   

Title  

Address   


Phone (_ 


Billing  Address  (if  different) 
City  


.  State . 


-ZIP- 


Send  to:  THIS  CONSTITUTION  SPECIAL  OFFER 
Congressional  Quarterly  Inc. 
1414  22nd  Street  N.W.,  Washington,  D.C.  20037 


□  Check  enclosed.  (SAVE  shipping  and  handling) 

□  Bill  me.  (Institutions  only.  Add  handling  charges) 


1-9  copies  -  522.00  ea. 
10-24  copies  —519.80  ea. 


25-49  copies  -  $18.70  ea. 
50  or  more  -  $17.60  ea. 


DC  addressees  please  add  6*  sales  tax,  Va.  4%. 

Handling  charge:  Add  $1.95  for  first  copy,      of  total 
order  for  additional  copies. 

Purchase  order  #  enclosed 

Authorizing  signature  


CQ'S  GUIDE  TO  THE  U.S.  CONSTITUTION:  TEXT, 
INDEX  AND  GLOSSARY 

A  65-page  indexed  guide  to  the  Constitution,  this  book  in- 
cludes the  text  of  the  Constitution  with  a  glossary  by  Ralph 
Mitchell  to  explain  legal  terminology;  a  thirty-page  essay  cov- 
ers the  origins,  foundation  and  powers  of  the  Constitution.  It 
is  available  for  $7.95  from  CQ,  1414  22nd  Street,  N.W.,  Wash- 
ington, D.C.  20037. 


UNIVERSITY  OF  OKLAHOMA  LIBRARIES 
PREPARES  BIBLIOGRAPHY  IN  CELEBRATION 
OF  THE  BICENTENNIAL  OF  THE  U.S. 
CONSTITUTION 

Librarians  at  the  University  of  Oklahoma  are  working  on  a 
bibliographic  guide  to  library  materials  on  the  United  States 
Constitution.  This  guide  will  be  useful  to  social  science  teach- 
ers, school  librarians,  public  librarians,  and  college  librarians 
(especially  in  community  arid  undergraduate  colleges)  for  re- 
search and  study  in  the  University  libraries,  for  inter-library 
loan  use,  and  for  book  acquisition  at  their  individual  libraries. 
The  guide  is  also  designed  to  complement  and  supplement 
several  workshops  on  teaching  of  the  U.S.  Constitution,  which 
have  been  held  or  are  planned  by  the  political  science  faculty 
at  the  University  of  Oklahoma. 

The  final,  comprehensive  guide  will  include  features,  such 
as  a  list  of  organizations  and  foundations  which  are  involved 
in  Bicentennial  programs;  an  annotated  core  collection  on  the 
Constitution  for  school,  public,  and  small  college  libraries;  and 
possibly  a  bibliography  on  the  Oklahoma  Constitution  and 
state  constitutions  generally.  For  further  information,  contact 
Anne  Million,  University  of  Oklahqma  Library,  401  West 
Brooks,  Norman,  OK  73019. 


Project  87 


Project  '87  would  like  to  know  about 
events  being  planned  for  the  Bicentenni- 
al of  the  United  States  Constitution, 
which  we  will  report  on  in  this  Consti- 
tution. Please  send  notices  to: 

this  Constitution 

1527  New  Hampshire  Avenue,  N.W. 
Washington,  D.C.  20036 
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Around  the  States 


Massachusetts  Creates  Commission  to 
Commemorate  U.S.  Constitution 
Bicentennial 

On  February  19, 1986,  Gov.  Michael  S.  Dukakis  signed  an  ex- 
ecutive order  establishing  the  Massachusetts  Advisory 
Commission  to  Commemorate  the  Bicentennial  of  the  United 
States  Constitution  and  named  Supreme  Judicial  Court  Chief 
Justice  Edward  F.  Hennessy  to  chair  it. 

The  Bicentennial  Commission,  banking  on  the  special  tal- 
ents and  historical  expertise  of  its  members,  as  well  as  the  tal- 
ents of  a  special  projects  committee  chaired  by  Robert  "Tex" 
McClain,  undersecretary  ol  the  Executive  Office  of  Administra- 
tion and  Finance,  will  seek  to  make  the  commemoration  of  the 
Constitution  a  joyous  celebration  and  an  educational  experi- 
ence. It  will  plan  activities  to  take  place  in  Heritage  Parks, 
town  halls,  and  courtrooms  and  schoolrooms  across  the  state. 
The  Shawmut  Corporation  has  contributed  $25,000  toward 
funding  these  activities. 

In  addition  to  the  chief  justice,  commission  members  are: 
Senate  President  William  M.  Bulger;  House  Speaker  George 
Keverian;  Margaret  Burnham,  Fellow,  Bunting  Institute,  Rad- 
cliffe  College;  Archibald  Cox,  Professor  Emeritus,  Harvard  Law 
School;  Kit  Dobelle,  Chr.,  Humanities  Division,  Berkshire  Com- 
munity College;  Thomas  H.  Eliot,  educator  and  former  con- 
gressman from  Massachusetts;  John  P.  Hamill,  Executive  Vice 
President,  Shawmut  Corporation;  Anthony  Lewis,  columnist, 
New  York  Times\  Ian  Menzies,  Professor,  McCormack  In- 
stitute, U-Mass.  Boston;  Melvin  B.  Miller,  Editor  &  Publisher, 
Bay  State  Banner,  Alice  E.  Richmond,  Esq.,  President 
Elect,  Mass.  Bar  Association;  Donald  Robinson,  Professor  of 
Government,  Smith  College;  S.  Stephen  Rosenfeld,  Chief  Legal 
Counsel  to  the  governor;  Abram  L.  Sachar,  Chancellor,  Bran- 
deis  University;  Michael  S.  Sahady,  Esq.,  Fall  River;  Susan 
Shaer,  President,  Massachusetts  League  of  Women  Voters; 
Louis  L.  Tucker,  Director,  Massachusetts  Historical  Society. 

For  further  information,  contact:  Chief  Justice  Edward  F. 
Hennessy,  Chair,  Massachusetts  Advisory  Commission  to  Com- 
memorate the  Bicentennial  of  the  United  States  Constitution, 
do  Margaret  Cavanaugh,  Executive  Director,  State  House, 
Room  259,  Boston,  MA  02133;  telephone:  (617)  727-2200. 

Georgia  Endowment  Announces 
Special  Initiative 

The  Georgia  Endowment  for  the  Humanities  has  announced 
a  new  two-year  special  initiative,  "American  Ideals  and  As- 
pirations," to  encourage  grant  proposals  for  projects  devel- 
oped in  conjunction  with  the  initiative. 

One  component  of  the  initiative  will  be  an  emphasis  on  tra- 
ditions and  writings  that  have  influenced  the  American  charac- 
ter. For  example,  programs  on  political  philosophies,  jurispru- 
dence, and  human  rights  could  be  developed  in  observance  of 
the  Bicentennial  of  the  United  States  Constitution.  Public  pro- 
grams concentrating  on  the  Constitution  may  take  place  dur- 
ing 1986  and  1987. 

The  1985-86  Program  Announcement  contains  GEH  guide- 
lines and  application  procedures,  and  is  available,  along  with 


the  official  application  form,  from  the  GEH  office.  GEH  urges 
prospective  applicants  to  contact  GEH  staff  about  the  eligibil- 
ity of  projects,  and  to  consult  with  staff  during  preparation  of 
applications. 

Deadlines  in  1986  are  August  1  and  November  15. 
Contact  GEH,  1589  Clifton  Rd.,  N.E.,  Emory  University,  At- 
lanta, GA  30322. 


Bicentennial  Task  Force 
Appointed  in  New  Mexico 

On  January  13, 1986  Gov.  Toney  Anaya  of  New  Mexico  ap- 
pointed a  task  force  to  plan  for  the  combined  observances 
next  year  of  the  U.S.  Constitution  Bicentennial  and  New  Mexi- 
co's 75th  anniversary  of  statehood. 

Anaya  designated  the  Office  of  Cultural  Affairs  to  coordinate 
the  program  and  named  state  library  Director  Virginia  Down- 
ing as  executive  director  of  the  task  force. 


Maryland  Observes  Bicentennial 
of  Annapolis  Convention 

i  fi  "Phe  Annapolis  Connection:  Maryland  and  the  U.S. 

1  Constitution,"  a  one-day  conference  celebrating 
Maryland's  role  in  the  creation  of  the  U.S.  Constitution, 
will  be  held  at  the  State  House  in  Annapolis,  Maryland 
on  September  13,  1986. 

The  conference  will  feature  the  Honorable  Benjamin 
R.  Civiletti,  former  U.S.  Attorney  General,  and  Dr.  Rich- 
ard B.  Morris,  Gouverneur  Morris  Professor  of  History 
Emeritus  of  Columbia  University,  as  keynote  speakers. 
Other  participants  will  include:  James  Adomanis,  Mari- 
anne Alexander,  Herman  Belz,  Carl  Bode,  Naomi  Collins, 
Margaret  Crews,  Louis  Goldstein,  James  Hutson,  Robert 
Murphy,  Edward  Papenfuse,  Joseph  Phelan,  Whitman 
Ridgway,  James  Schneider,  and  Gregory  Stiverson. 

Panels  will  address  the  following  topics:  "Maryland  on 
the  Eve  of  the  Philadelphia  Convention,"  "The  Annapolis 
Call  for  the  Constitutional  Convention,"  "Maryland  at  the 
Philadelphia  Convention,"  "Ratification  in  Maryland," 
and  'Transformation  in  Maryland:  The  Conversion  of  the 
Anti-federalists."  The  afternoon  session  will  focus  on 
"The  Living  Constitution:  Taking  the  Constitution  to 
your  Community."  There  will  also  be  two  workshops: 
"Teaching  the  Constitution"  and  "Commemorating  the 
Bicentennial  of  the  Constitution." 

"The  Annapolis  Connection:  Maryland  and  the  U.S. 
Constitution"  is  sponsored  by  The  Maryland  Humanities 
Council  with  grant  funds  from  The  National  Endowment 
for  the  Humanities.  Registration  is  on  a  first-come,  first- 
served  basis  due  to  limited  space.  The  fee  for  registra- 
tion is  $15.  For  more  information  contact  Maria  M.  Heys- 
sel,  Maryland  Humanities  Council,  200  Ridgewood  Road, 
Baltimore,  Maryland  21210. 
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Members  of  the  state  task  force  include  Clara  Apodaca,  di- 
rector of  the  Office  of  Cultural  Affairs;  Dan  Lopez,  state  fi- 
nance secretary;  Bob  Gold,  economic  development  and  tour- 
ism secretary;  Gilbert  Pena,  All  Indian  Pueblo  Council 
chairman;  Brad  Hayes,  New  Mexico  Amigos  representative; 
Sen.  Les  Houston,  R-Bernalillo,  the  Senate  president  pro  tern; 
Rep.  C.  Gene  Samberson,  D-Lea,  the  House  speaker;  Michael  L. 
Keleher,  representative  of  the  state  bar  and  judiciary;  Keith 
Spradlin,  New  Mexico  Municipal  League;  Patrick  Padilla,  Asso- 
ciation of  Counties;  Evelyn  Prentiss,  Keep  New  Mexico  Beauti- 
ful; Shirley  Garfield,  Federated  Women's  Club;  Alan  Morgan, 
state  school  superintendent;  and  Jude  Mason  president  of  the 
National  Education  Association-New  Mexico. 

For  further  information,  write:  Virginia  Downing,  Exec.  Dir., 
NJtf.  Task  Force,  325  Don  Gaspar,  Santa  Fe,  NM  87503. 

Crawford  County,  Ohio,  Committee 
Celebrates  Bicentennial 

The  Crawford  County  Bicentennial  Steering  Committee  cur- 
rently plans  to  observe  the  Constitution's  Bicentennial  by 
publishing  and  distributing  an  educational  handbook  about  the 
Constitution  and  the  Northwest  Ordinance  of  1787  to  be  used 
by  the  county's  teachers;  by  sponsoring  a  television  quiz  team 
competition  called  "Constitutionally  Yours";  by  mounting  a  se- 
ries of  three  "Dialogues"  featuring  university  faculty;  and  by 
organizing  tree-plantings  and  parades.  For  further  information, 
write  to:  Betty  Gorsuch,  Gen.  Chair,  Crawford  County  U.S.  Bi- 
centennial Steering  Committee,  Crawford  County  Courthouse, 
Bucyrus,  OH  44820. 

New  Jersey  Humanities  Committee 
Offers  Seminar 

The  New  Jersey  Commitee  for  the  Humanities  will  offer  sec- 
ondary school  teachers  a  four-week  seminar  in  July  on  New 
Jersey's  place  in  constitutional  history.  It  will  be  directed  by 
Wilson  Carey  Mc Williams,  a  professor  of  political  science  at 
Douglass  College,  Rutgers  University. 

Each  week  will  take  up  the  contribution  of  one  of  the  New 
Jersey  justices  of  the  U.S.  Supreme  Court:  William  Paterson 
(1793-1806),  who  was  a  delegate  to  the  Constitutional  Conven- 
tion in  1787;  Joseph  Bradley  (1870-1892),  who  played  a  crucial 
role  in  the  development  of  the  Fourteenth  Amendment;  Mah- 
lon  Pitney  (1912-1922),  who  expounded  the  conservative  doc- 
trine of  "Freedom  of  Contract";  and  William  Brennan  (1965-), 
champion  of  civil  liberties  who  has  played  a  vital  role  in  the 
reinterpretation  of  the  Fourteenth  Amendment. 

The  seminar  will  include  discussion  of  the  ideas,  issues  and 
conflicts  that  shaped  American  political  life  and  thought  dur- 
ing the  careers  of  these  men  and  an  examination  of  their  doc- 
trines and  opinions. 

History  and  social  studies  teachers  in  the  state's  public,  pa- 
rochial and  private  secondary  schools  are  eligible  for  admis- 
sion. If  they  are  graduate  students  they  may  apply  for  up  to 
three  hours  of  credit  by  consulting  Professor  McWilliams.  For 
information  or  application,  contact:  NJCH,  74  Easton  Ave., 
New  Brunswick  08903. 
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Friends  of  Independence  National 
Historical  Park  Commission  Poster 

Through  a  grant  from  the  National  Endowment  for  the  Hu- 
manities, the  Friends  of  INHP  commissioned  artist  Saul 
Bass  to  create  the  first  in  a  series  of  three  posters  to  com- 
memorate the  signing  of  the  Constitution.  The  poster,  "Com- 
memorating the  Bicentennial  of  the  U.S.  Constitution,  1787- 
1987,"  is  24"  x  32".  Other  posters  in  the  series  will  be  by  Ray 
Metzker  and  Larry  Rivers.  The  poster  is  available  from  Eastern 
National  Park  and  Monument  Association,  313  Walnut  Street, 
Philadelphia,  PA  19106  for  $8.00  plus  $2.00  postage  and  han- 
dling. 


"Commemorating  the  Bicentennial  of  the  U.S.  Constitution  1787-1987," 
by  Saul  Bass.  Friends  of  Independence  National  Historical  Park. 


CgwwwgwWwrtjgg  Of  Btetrt»nnUt  ol  ttx  U.t.  CgwgtltuWgn  t7>7- IV07 


MOVING??? 

Send  your  change  of  address  along  with  a  photocopy  of 
the  mailing  label  to:  this  Constitution 

1527  New  Hampshire  Ave.,  N.W. 

Washington,  D.C.  20036 
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New  Hampshire  Commission  Issues 
Interim  Report 

The  New  Hampshire  Bicentennial  Commission  on  the  United 
States  has  issued  an  interim  report  describing  its  plans  for 
the  commemoration.  These  include:  scholarly  studies,  pub- 
lished in  book  form,  looking  at  eight  diverse  New  Hampshire 
communities;  a  traveling  exhibition  in  panel  form;  a  "Reader's 
Theater"  based  on  the  New  Hampshire  ratifying  conventions, 
written  by  David  Magidson  of  the  University  of  New  Hamp- 
shire Drama  Department,  and  suitable  for  performance  by  lo- 
cal theater  groups;  a  commemorative  medal  and  postage 
stamp;  reproduction  of  the  original  ratification  document  and 
the  statewide  planting  of  the  state  flower,  the  purple  lilac.  For 
further  information,  write:  Hon.  Russell  C.  Chase,  Chair,  State 
of  New  Hampshire  Bicentennial  Commission,  Concord,  NH 
03301. 

Virginia  Commission  Proposes  Programs 

The  Virginia  Commission  on  the  Bicentennial  of  the  Consti- 
tution has  proposed  that  it  undertake  the  following  Bicen- 
tennial activities:  the  publication  of  a  newsletter  and  a  calen- 
dar to  enhance  its  function  as  a  Bicentennial  clearinghouse  in 
the  state;  the  use  of  public  service  time  on  television  and  radio 
as  educational  tools;  conferences  for  media  representatives; 
regional  conferences  involving  scholars,  teachers  and  civic 
leaders;  commemorative  events  to  mark  specific  historic  anni- 
versaries; support  for  the  educational  program  developed  by 
the  state's  Department  of  Education  for  the  schools;  modest 
grants  for  local  activitites;  publication  of  a  series  of  mono- 
graphs on  Virginians  who  played  a  role  in  the  founding;  and 
production  of  a  film  on  the  ratification  debate  in  Virginia.  For 
further  information,  contact:  Timothy  J.  O'Rourke,  Institute  of 
Government,  207  Minor  Hall,  University  of  Virginia,  Charlottes- 
ville, VA  22903. 

Delaware  Starts  Speakers'  Bureau 

The  Delaware  Humanities  Forum  and  the  Delaware  Heritage 
Commission  are  sponsoring  a  speakers'  bureau  to  provide 
the  public  with  lectures  by  scholars  and  teachers  concerning 
the  United  States  Constitution.  These  talks  are  available  to 
non-profit  civic,  patriotic,  social,  and  historical  groups  at  no 
charge. 

The  following  lectures  are  available:  "Delaware  and  the  Con- 
stitutional Period"  by  Barbara  Benson,  Director  of  the  Library, 
Historical  Society  of  Delaware;  "Delaware  Becomes  the  First 
State"  by  William  Williams,  Associate  Professor  of  History, 
University  of  Delaware;  'The  Antifederalists"  by  Holly  A.  Bag- 
gett,  Ph.D.  candidate,  University  of  Delaware;  "The  Birth  of  the 
United  States  Constitution"  by  William  H.  Flayhart,  III,  Profes- 
sor of  History  and  Political  Science,  Delaware  State  College; 
''Constitutional  Arrangements  for  the  Conduct  of  Foreign  Poli- 
cy" by  James  E.  Valle,  Professor  of  History  and  Political  Sci- 
ence, Delaware  State  College;  "The  Constitution  and  Society" 
by  Larry  D.  Barnett,  Professor  of  Law,  Widener  University; 
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"The  Struggle  for  Ratification"  by  James  R.  Soles,  Professor  of 
Political  Science,  University  of  Delaware;  "John  Dickinson  and 
the  Constitution"  by  Susarme  Fox,  Assistant  Professor  of  So- 
cial Science,  Wesley  College;  "Origins  of  Judicial  Review"  by 
Leslie  Goldstein,  Associate  Professor  of  Political  Science,  Uni- 
versity of  Delaware;  "The  Insanity  Defense:  A  Constitutional 
Principle?"  by  Janet  Tighe,  Research  Assistant  Professor,  Tem- 
ple University;  "Separation  of  Church  and  State"  by  Raymond 
Wolters,  Professor  of  History,  University  of  Delaware;  and 
"The  Philosophy  of  the  Founding  Fathers"  by  John  Crum, 
Teacher  of  Social  Studies,  Mt.  Pleasant  High  School. 

Additional  lectures  include:  "Delaware  Quarrels  That  Have 
Shaped  the  Constitution,"  "Equal  Protection  and  Social  Re- 
form," and  "Minorities  and  the  Constitution."  For  further  infor- 
mation, contact:  Claudia  Bushman,  Exec.  Dir.,  Delaware  Heri- 
tage Commission,  820  N.  French  Street,  3rd  floor,  Wilmington, 
DE  19801;  telephone:  (302)  652-6662. 

State  and  Municipal  Bicentennial 
Commissions 

Supplement  as  of  March  17, 1636 

(The  initial  listing  of  commissions  appears  in  issue 
no.  10,  this  Constitution) 

MASSACHUSETTS 

Chief  Justice  Edward  F.  Hennessy,  Chair 
Massachusetts  Advisory  Commission  to  Commemorate 
the  Bicentennial  of  the  United  States  Constitution 
do  Margaret  Cavanaugh,  Executive  Director 
State  House,  Room  259 
Boston,  MA  02133 
(617)  727-2200 

NEW  MEXICO 

Virginia  Downing,  Executive  Director 
New  Mexico  Task  Force  on  the  U.S. 
Constitution  Bicentennial  and  the 
75th  Anniversary  of  Statehood 
325  Don  Gaspar 
Santa  Fe,  NM  87503 

LOCAL 

Betty  Gorsuch,  Gen.  Chair 

Crawford  County  U.S.  Bicentennial  Steering  Committee 
Crawford  County  Courthouse 
Bucyrus,  OH  44820 

Sally  Ivanauskas,  Rec.  Sec. 

County  Council  of  Harford  County,  Maryland 

Constitution  Bicentennial  Planning  Committee 

1907  Churchville  Road 

Bel  Air,  MD  21014 

Joan  Bowes,  Chair 

San  Diego  County  Commission  on  the  Bicentennial  of 
the  U.S.  Constitution 
P.O.  Box  Constitution  2368 
San  Diego,  CA  92038 
(619)  459-5909 
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Federal  Bicentennial  Agenda 


United  States  Bicentennial  Commission  Issues  Regulations  Governing  Project 
Recognition  and  Support 


(Note:  The  following  is  a  brief  summary  of  the  interim  regulations  gov- 
erning project  recognition.  Please  contact  the  Commission  for  the 
complete  final  regulations  and  copies  of  the  application.) 

All  public  and  private  groups  are  encouraged  to  conduct  ac- 
tivities during  the  Bicentennial  years  of  1986-1989  that  will 
foster  awareness,  knowledge  and  appreciation  of  the  Constitu- 
tion of  the  U.S.  The  Commission  will  offer  information,  adviso- 
ry assistance,  and  coordination,  insofar  as  resources  permit,  to 
individuals  and  groups  interested  or  involved  in  Bicentennial 
activities. 

The  following  regulations  make  clear  the  criteria  for  Com- 
mission involvement,  and  the  limitations  on  such  involvement, 
with  any  projects,  programs  and  other  activities  designed  to 
commemorate  the  200th  anniversary  of  the  drafting,  signing, 
ratification,  and  adoption  of  the  U.S.  Constitution,  and  the  be- 
ginnings of  the  Federal  Government  under  the  Constitution. 
The  provisions  of  these  regulations  will  enable  individuals  and 
private  and  public  groups,  including  governmental  agencies 
and  states,  to  obtain  official  recognition  of  their  projects  by 
the  Commission. 

Authority  to  decide  Commission  involvement  with  projects 
remains  with  the  full  Commission,  unless  delegated  by  vote  of 
the  Commission  to  a  committee  of  the  Commission,  or  to  the 
Commission's  Staff  Director,  and  shall  be  determined  by  writ- 
ten decisions  on  each  project.  The  Commission  reserves  the 
right  at  all  times  and  with  respect  to  any  project  to  withdraw 
its  involvement  or  recognition,  or  both,  including  any  authori- 
zation for  use  of  the  Logo. 

Commission  involvement  with  a  project  does  not  obligate 
the  Commission  to  contribute  financial  support;  any  decision 
(in  rare  instances)  to  do  so  shall  be  considered  by  the  Com- 
mission separately  and  on  its  own  merits  in  relation  to  the  re- 
sources of  the  Commission. 

No  commercial  use  of  the  National  Bicentennial  Logo  is  au- 
thorized. The  Commission  shall  review  all  requests  for  non- 
commercial use  of  the  Logo  by  commercial  oganizations,  in- 
cluding those  request  )  originating  from  State  Bicentennial 
Commissions  and  Designated  Bicentennial  Communities,  for 
use  of  the  Logo  by  commercial  organizations,  or  by  a  commer- 
cial sponsor  of  a  project  officially  recognized  by  such  Commis- 
sion or  Community.  In  exercising  its  discretion,  the  Commis- 
sion on  the  Bicentennial  of  the  United  States  Constitution 
shall  determine  each  case  on  its  own  merits.  Unauthorized  use 
of  the  Logo  may  be  considered  a  violation  of  applicable  feder- 
al law  and  subject  to  penalty  thereunder. 

Initially,  there  will  be  five  forms  of  Commission  involvement 
with  Bicentennial  projects: 

1.  Commission  Projects:  projects  of  national  or  international  signifi- 
cance, for  which  the  Commission  takes  full  responsibility  for  devel- 
opment and  implementation.  Such  projects  will  be  few  in  number 
and  approved  in  advance  by  the  Commission. 

2.  Cosponsored  Projects:  projects  that  the  Commission  may  choose 
to  cosponsor  with  private  and  public  organizations,  domestic  and 
foreign,  including  all  branches  and  agencies  of  the  Federal  Govern- 
ment based  on  a  determination  that  the  project  will  (1)  make  an  ex- 
ceptional contribution  to  advancing  the  national  commemoration; 
(2)  increase  public  understanding  and  appreciation  ot  the  Constitu- 
tion; (3)  require  a  reasonable  cost  to  the  Commission,  if  any,  rela- 
tive to  what  the  project  will  accomplish;  and,  (4)  be  adequately  fi- 


nanced and  directed.  In  so  doing,  the  Commission  reserves  the 
option  to  participate  in  a  project's  development  and  implementation, 
although  primary  responsibility  for  the  project  will  ordinarily  rest 
with  the  other  sponsor  or  sponsors.  A  Cosponsored  Project  shall  be 
considered  an  Officially  Recognized  Project  and  shall  be  authorized 
to  use  the  National  Bicentennial  Logo  solely  in  connection  with  the 
project  for  which  the  Commission  is  cosponsor.  Such  use  shall  in- 
clude the  legend  "Cosponsored  by  the  Commission  on  the  Bicenten- 
nial of  the  United  States  Constitution." 

3.  Officially  Recognized  Projects:  projects  deemed  to  be  of  excep- 
tional merit  with  regional,  national,  or  international  significance, 
substantial  educational  and  historical  value  in  relation  to  the  U.S. 
Constitution,  and  adequate  financing  and  direction.  Responsibility 
for  development  and  implementation  lies  with  the  Project's  Spon- 
sors); to  the  extent  feasible,  the  Commission  will  monitor  all  Offi- 
cially Recognized  Projects.  Projects  granted  Recognition  shall  re- 
ceive a  Certificate  of  Official  Recognition,  and  authorization  to  use 
the  National  Bicentennial  Logo  solely  in  connection  with  the  Recog- 
nized Project.  Such  use  shall  include  the  legend  "Officially  Recog- 
nized by  the  Commission  on  the  Bicentennial  of  the  United  States 
Constitution." 

4.  State  Bicentennial  Commissions:  recognition  granted,  upon  the 
request  of  the  Governor  or  the  legislature  of  a  state,  to  any  Bicen- 
tennial organization.  The  national  Commission  may  delegate  author- 
ity to  such  recognized  state  commissions  to  assist  it  in  carrying  out 
its  purposes.  Recognized  State  Bicentennial  Commissions  are  autho- 
rized to  use  and  to  grant  use  of  the  National  Bicentennial  Logo,  pro- 
vided that:  (1)  use  is  granted  only  to  nonprofit  organizations  which 
are  sponsors  of  projects  officially  recognized  by  a  State  Bicentennial 
Commission  as  part  of  a  State  Bicentennial  Program,  and  (2)  such 
sponsors  have  been  advised  in  writing  of  such  recognition.  In  grant- 
ing use  of  the  National  Bicentennial  Logo  the  State  Commission 
shall  determine  in  advance  that  the  project  will  increase  public  un- 
derstanding and  appreciation  of  the  U.S.  Constitution,  and  that  ade- 

Qtficiat  logo  of  the  national  Commission  on  the  Bicentennial  of  the  United  States 
Constitution,  designed  by  Sarah  Leflore  of  the  Institute  of  Heraldry  of  the  Army. 
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quate  funding  and  direction  are  in  place.  Such  use  shall  include  the 
legend,  "Recognized  by  the  [Name  of  State  Bicentennial  Commis- 
sion.]" The  state  Commission  shall  be  responsible  for  monitoring 
such  use  to  assure  that  it  is  consistent  with  the  requirements  of  the 
Commission. 

5.  Designated  Bicentennial  Communities:  recognition  granted  to  a 
community  which  has  (1)  established  a  Bicentennial  committee 
broadly  representative  of  the  Community;  (2)  developed  a  commem- 
orative program  that  will  educate  its  residents  about  the  meaning 
and  significance  of  the  Constitution;  and,  (3)  received  an  official 
designation  from  the  Commission.  To  obtain  this  designation,  a 
community  must  first  apply  to  its  state  Bicentennial  Commission; 
upon  approval,  the  application  will  then  be  forwarded,  with  the 
State  recommendation,  to  the  National  Commission  for  review  and 
decision.  All  approved  applications  will  receive  a  Certificate  of  Des- 
ignation from  the  Commission.  Designated  Communities  are  autho- 
rized to  grant  the  use  of  the  National  Bic      nnial  Logo  to  nonprofit 
organizations  which  are  sponsors  of  piv        officially  recognized  by 
the  Designated  Community  Bicenten:         .unittee  as  part  of  the 
community  bicentennial  program,  provided  the  sponsors  have  been 
advised  in  writing  by  the  local  bicentennial  commission  of  such  rec- 
ognition. Such  use  shall  include  the  Logo  with  the  legend,  "Recog- 
nized by  [Name  of  Community],  a  Bicentennial  Community ."  The 
Designated  Community  shall  be  responsible  for  monitoring  such 
use. 


To  apply  for  Commission  Cosponsorship  or  Official  Rec- 
ognition of  a  Project,  sponsors  must  complete  a  Commis- 
sion application  and  submit  it  together  with  ALL  required 
materials  to: 

The  Commission  on  the  Bicentennial  of  the  United  States 

Constitution 

734  Jackson  Place,  N.W. 

Washington,  D.C.  2050b 

Applications  should  include  a  comprehensive  description 
of  the  project  and  a  narrative  statement  indicating  how  the 
project  meets  the  criteria  established  by  the  Commission. 

The  Commission  may  issue  a  Letter  of  Encouragement 
when  a  project  demonstrates  merit  but  has  not  reached  that 
stage  of  development  or  obtained  that  level  of  support 
which  would  provide  reasonable  assurance  of  implementa- 
tion. This  letter  does  not  authorize  the  use  of  the  National 
Bicentennial  Logo. 

Approval  of  an  application  shall  be  in  writing  and  result  in 
the  issuance  of  a  letter  of  agreement  to  cosponsorship  or  a 
Certificate  of  Official  Recognition,  or  both.  Approval  of  the 
appropriate  State  Bicentennial  Commission  shall  be  required 
if  the  project  is  to  be  conducted  or  carried  out  within  a  sin- 
gle state. 


National  Archives  Branches  Across  Country  Plan  Programs 


Archives  centers  in  Denver,  Philadelphia,  San  Francisco,  Se- 
attle, and  Kansas  City  are  planning  an  array  of  programs  to 
commemorate  the  Bicentennial  of  the  Constitution.  The  Den- 
ver branch  (P.O.  Box  25307,  Denver,  CO  80225;  (303)  236-0817) 
hopes  to  host  teacher  workshops,  symposia  or  film  series;  tire 
Philadelphia  branch  (9th  and  Market  St  eets,  Room  1350,  Phil- 
adelphia, PA  19107;  (215)  597-3000)  will  have  an  exhibit  on 
'The  Living  Constitution";  the  San  Francisco  branch  (1000 
Commodore  Dr.,  San  Bruno,  CA  94066)  expects  to  issue  a 


guide  to  its  records  relating  to  constitutional  issues,  to  develop 
an  exhibit  and  possibly  to  sponsor  an  essay  contest  for  stu- 
dents on  "The  Constitution  and  Its  Influence  on  Western  Soci- 
ety"; the  Seattle  branch  (6125  Sand  Point  Way,  Seattle,  WA 
98115)  will  sponsor  a  legal  history  symposium  in  cooperation 
with  history  departments  and  law  schools;  and  the  Kansas  City 
branch  (2312  East  Bannister  Road,  Kansas  City,  MO  64131; 
(816)  926-7271)  is  planning  a  series  of  four  public  forums  in 
conjunction  with  the  University  of  Missouri  -  Kansas  City. 


THE  CONSTITUTION:  EVOLUTION  OF  A  GOVERNMENT 
Documentary  Materials  for  Students 


The  National  Archives  has  just  published  The  Constitution: 
Evolution  of  a  Government,  the  seventh  in  its  series  of  doc- 
umentary learning  packages  for  secondary  and  post-secondary 
school  students.  The  package  contains  34  reproductions  of 
documents  from  the  holdings  of  the  National  Archives  and  a 
teacher's  guide  with  suggested  exercises. 

The  Constitution  is  divided  into  three  sections,  with  docu- 
ments provided  for  each  section.  The  first  part,  'The  Making 
of  the  Constitution,"  includes  documents  such  as  the  Articles 
of  Association,  a  working  draft  with  annotations  of  the  Bill  of 
Rights,  and  George  Washington's  annotated  draft  copy  of  the 
Constitution.  The  second  section,  'The  Beginnings  of  Govern- 
ment," includes  a  letter  to  Washington  from  a  jobseeker,  a  pe- 
tition from  Benjamin  Franklin  to  abolish  slavery,  a  ledger  page 
illustrating  the  problems  of  establishing  currency,  and  a  de- 
scription of  George  Washington's  oath  of  office  ceremony.  The 
third  section,  "Evolution  of  a  Constitutional  Issue,"  uses  docu- 
ments from  1789  to  1962  to  illustrate  issues  relating  to  the  es- 


4B 


tablishment  and  free  exercise  of  religion  as  found  in  the  text 
of  the  Constitution. 

The  learning  packages  are  created  to  disseminate  the  rich 
resources  of  the  National  Archives  to  students  and  to  enliven 
the  teaching  of  history.  They  are  widely  used  in  secondary 
schools  and  community  colleges.  The  National  Archives  also 
offers  an  active  training  program  to  provide  teachers  with 
skills  for  using  primary  sources  in  their  classrooms. 

Other  packages  in  the  series  include  The  Civil  War:  Soldiers 
and  Civilians]  The  Progressive  Years,  1898-1917;  World  War 
I:  The  Home  Front;  The  1920's;  The  Great  Depression  and  the 
New  Deal;  and  World  War  II:  The  Home  Front.  They  are  avail- 
able from  the  publishers,  SIRS,  Inc.,  Boca  Raton,  FL  33427  and 
sell  for  $35  each.  For  more  information  about  the  packages 
and  National  Archives  teacher  training  programs,  call  or  write 
the  Education  Branch,  National  Archives,  Washington,  D.C. 
20408;  telephone:  (202)  523-3347. 
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Bicentennial  Essays  on  the  Constitution 

— Edited  by  Herman  Belz — 
*  New  Titles  * 

Quiet  Past  and  Stormy  Present?  War  Powers  in  American  History 

by  Harold  M.  Hyman 

Examines  the  nature  and  limits  of  constitutional  war  and  emergency  powers  and 
discusses  the  constitutional  ramifications  of  executive,  legislative,  and  judicial 
responses  to  foreign  wars  and  domestic  crises.  67  pp. 

The  Constitution  in  the  Twentieth  Century 
by  Paul  L.  Murphy 

Investigates  the  dramatic  changes  in  the  role  of  the  Constitution  in  public  policy 
and  the  disputes  over  proper  constitutional  interpretation  between  World  War  I 
and  the  1980s.  70  pp.  (Available  May  1986), 


Also  Available  Now 

Constitutional  Development  in  a  Modernizing 
Societv:  The  United  States,  1803  to  1917 
By  William  M.  Wiecek   89  pp. 

The  Supreme  Court  and  Judicial  Review  in 

American  History 

By  Kermit  L.  Hall    60  pp. 

Parties,  Congress,  and  Public  Policy 
By  Morton  Keller   47  pp. 


Available  in  1987 

Learning  Liberty:  American  Constitutional 

Beginnings  to  1803 

By  John  Murrin 

Civil  Rights  and  Civil  Liberties 

By  Michael  Les  Benedict 

The  Constitution  and  Economic  Change 

By  *on  Lurie 

Federalism  in  American  Constitutional 
Development 
By  Harry  N.  Scheiber 
The  Presidency  and  Public  Administration 
By  John  A.  Rohr 

Constitutional  Dissenters  and  Varieties  of 
Constitutionalism 
By  George  M.  Dennison 


A  Contribution  to  Project  '87 — A  Project  Jointly  Sponsored 
by  the  American  Historical  Association  and  the  American 
Political  Science  Association. 


Available  from: 

Publications  Sales  Department 
American  Historical  Association 
400  A  Street,  SE 
Washington,  D.C.  20003 


Each  essay  $4  AHA  members,  $5  nonniem- 
bers.  All  orders  must  be  prepaid.  Please 
add  $1  handling  cost  per  order. 
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SUBSCRIPTION  INFORMATION 


The  National  Endowment  for  the  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a  quarterly  magazine 
so  that  it  may  be  distributed  free  to  organizations  planning  programs  for  the  Constitution's  Bicentennial.  The  officer  of  the 
organization  who  is  responsible  for  planning  programs  is  invited  to  write  us  arid  ask  to  be  placed  on  the  free  mailing  list;  re- 
quests should  include  a  short  statement  about  the  program  being  planned.  Free  subscriptions  begin  with  the  next  issue  after 
receipt  of  the  letter.  Institutions  wishing  to  receive  more  than  one  copy  may  do  so  by  subscribing  for  additional  copies  at  the 
rates  below. 

Individuals  and  organizations  who  are  not  planning  Bicentennial  programs  but  who  wish  to  receive  the  magazine  may 
subscribe  as  follows: 

Individuals  $10.00  per  year  (4  issues) 

Institutions  $16.00  per  year  (4  issues) 

(Individuals  and  institutions  outside  the  United  States  please  add  $5.00  per  subscription.) 


Paid  subscriptions  received  by  November  1,  1986  will  begin  with  issue  no.  10  (Spring,  1986)  and  end  with  no.  13  (Winter, 
1986). 

Single  copies  (less  than  10)  of  back  issues  can  be  purchased  for  $4.00  each.  Each  issue  of  the  magazine  will  also  be 
available  for  purchase  at  bulk  rate.  (Issue  no.  1  is  no  longer  available.) 

Bulk  rate  (10  or  more  copies  of  one  issue)  $1.75  each 

Shipping  for  bulk  orders: 
On  orders  of  26-75:  zone  2-4,  $4;  zone  5-8,  $6. 
On  orders  of  76  or  more:  zone  2-4,  $5.50;  zone  5-8,  $9. 
On  orders  of  10-25:  $3.7). 
(Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your  check,  to: 
Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  request  that  all  orders  be 
pre-paid.  If  you  have  already  received  the  magazine,  please  include  a  photocopy  of  the  mailing  label  with  orders  or 
changes  of  address. 


SUBSCRIPTION  FORM 

Enclosed  please  find  $  for  [check  appropriate  spaces]:      Please  make  check  payable  to  "Project  W 

 Individual  Subscription  ($  10.00  ea.) 

 Foreign  Individual  Subscription  ($15.00  ea.) 

 Institutional  Subscription  ($16.00  ea.) 

 Foreign  Institutional  Subscription  ($21.00  ea.) 

 Back  issues  no(s)  ($4.00  ea.) 

(Issue  no.  1  is  out  of  stock.) 
 Bulk  order:  issue  no  number  of  copies  ($1.75  ea.) 

Name  Title  

Institution  

Address  

City    State  Zip  Code  
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continued  from  inside  front  cover  FILMS 


THE  JUST  AND  ESSENTIAL  FREEDOM 

The  film  deals  with  Watergate,  the  Vietnam  War, 
the  Pentagon  Papers,  censorship  and  disclosure  of 
sources  to  examine  the  confrontations  between 
government  and  the  press  under  the  First  Amend- 
ment. Uses  several  presidents  to  illustrate  relations 
with  the  press.  Through  conflicts  of  Jefferson  and 
Adams  it  explains  the  background  of  the  First 
Amendment.  Xerox  Films,  1973,  52  minutes. 

THE  JUST  FREEDOM 

The  First  Amendment  is  examined  in  depth,  with 
examples  of  how  the  press  operates  at  local  and 
national  levels.  The  film  focuses  on  the  important 
historical  role  of  the  news  media  in  the  United 
States,  and  compares  U.S.  newspaper  and  televi- 
sion news  coverage  with  that  of  other  countries. 
Associated  Press,  1974,  22  minutes. 

THE  PRIVILEGE  AGAINST  SELF- 
INCRIMINATION 

The  film  U3es  drama  to  point  out  the  Fifth 
Amendment's  protection  of  the  accused  against  co- 
erced confessions  and  against  overzealous  law  en- 
forcement for  "crimes"  of  thought  and  speech. 
BFA  Educational  Media,  1972,  23  minutes. 

AMENDING  AND  INTERPRETING  THE 
CONSTITUTION 

FOCUS  ON  THE  VICE  PRESIDENCY 

The  film  traces  the  history  of  the  office  of  the 
vice-president,  emphasizing  vice-presidents  of  the 
twentieth  century  and  the  importance  of  the  Twen- 
ty-Fifth Amendment.  Hearst  Metrotone  News,  1974, 
15  minutes,  black  and  white. 

WOMEN  GET  THE  VOTE 

Using  historical  footage  the  film  shows  the  diffi- 
cult and  sometimes  violent  course  of  the  campaign 
for  women's  voting  rights  leading  to  triumph  in 
1920.  From  the  TWENTIETH  CENTURY  series, 
CBS,  Contemporary  Films,  1962,  25  minutes,  black 
and  white. 

SPEECH  AND  PROTEST 

As  an  introduction  to  the  First  Amendment,  this 
film  dramatizes  situations  where  freedom  of 
speech  or  assembly  might  be  questioned.  Students 
discuss  foreign  policy  and  academic  freedom,  and 
an  anti-war  demonstration  at  a  chemical  plant  is 
enacted.  Alternative  conclusions  are  included. 
From  the  BILL  OF  RIGHTS  series,  Churchill  Films, 
1967,  21  minutes. 


THE  UNITED  STATES  SUPREME  COURT: 
GUARDIAN  OF  THE  CONSTITUTION 

The  continuing  evolution  of  the  Supreme  Court 
is  traced  through  historical  highlights  and  land- 
mark cases  and  through  the  insights  of  several 
prominent  authorities  commenting  on  the  jurists 
viewpoint  and  the  power  of  judicial  review.  Con- 
cept Films,  1973,  24  minutes. 

JUSTICE  BLACK  AND  THE  BILL  OF  RIGHTS 

Supreme  Court  Justice  Black  explains  his  views 
on  interpreting  the  Constitution,  freedom  of 
speech,  freedom  of  assembly,  and  the  rights  of  the 
accused.  He  also  answers  reporters'  questions  on 
the  philosophy  of  the  Bill  of  Rights  in  relation  to 
current  issues  of  law,  morality,  freedom  of  speech 
and  civil  rights.  Columbia  Broadcasting  System; 
BFA  Educational  Media,  1968,  32  minutes. 

RIGHTS,  WRONGS  AND  THE  Fin  X 
AMENDMENT 

The  film  uses  such  events  as  the  )r<  to Saids 
of  World  War  I,  forced  relocation  of  Japanese 
Americans  in  World  War  II,  hearings  of  the  Cold 
War,  conspiracy  trials  of  the  Vietnam  conflict,  and 
the  Watergate  invasions  of  privacy  to  trace  the  his- 
tory of  freedom  of  speech,  freedom  of  the  press 
and  freedom  of  assembly  in  the  U.S.  It  dramatizes 
the  difficulties  of  integrating  personal  freedom 
with  legitimate  national  security  needs.  Stuting 
Educational  Films,  1974,  27  minutes. 

THE  CONSTITUTION  AND  MILITARY 
POWER 

The  film  dramatizes  the  story  of  a  U.S.  citizen  of 
Japanese  ancestry  who  tries  to  avoid  detention 
and  relocation  during  World  War  II.  The  film  fol- 
lows his  suit  through  the  courts  and  also  summa- 
rizes a  previous  related  court  decision  of  1866, 
MiUigan  Ex  Parte.  From  DECISION:  THE  CON- 
STITUTION IN  ACTION  series,  National  Educa- 
tional Television,  1959,  29  minutes,  black  and 
white. 

DECISION  FOR  JUSTICE 

The  film  presents  a  dramatic  reenactment  of 
John  Marshall's  contributions  to  the  establishment 
of  the  Supreme  Court  as  the  ultimate  interpreter  of 
the  Constitution.  No  distributor  noted,  1955,  27 
minutes,  black  and  white. 
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EQUALITY  UNDER  THE  LAW— THE  LOST 
GENERATION  OF  PRINCE  EDWARD 
COUNTY 

In  1959,  public  schools  were  closed  and  white 
children  in  Prince  Edward  County  were  encour- 
aged to  attend  segregated  schools.  The  film  ana- 
lyzes the  case  as  a  constitutional  violation.  From 
OUR  LIVING  BILL  OF  RIGHTS  series,  Encyclope- 
dia Britannica  Educational  Corp.,  1967,  25  minutes. 

THE  CIVIL  WAR:  THE  ANGUISH  OF 
EMANCIPATION 

The  film  borrows  dialogue  from  speeches  and 
written  records  to  dramatize  Lincoln's  personal 
struggle  to  ensure  the  preservation  of  the  Union 
and  uphold  the  Constitution,  while  simultaneously 
striking  a  blow  at  slavery.  It  shows  the  horror  and 
futility  of  war  as  a  means  to  resolve  political  dis- 
putes, and  reveals  how  emancipation  was  deter- 
mined more  by  military  necessity  than  moral  im- 
peratives. Learning  Corporation  of  America,  1972, 
28  minutes. 

GEORGE  WASHINGTON  AND  THE  WHISKEY 
REBELLION:  TESTING  THE  CONSTITUTION 

Enforcement  of  the  federally  imposed  whiskey 
tax  is  the  issue  used  to  demonstrate  the  new  na- 
tion's first  challenge.  The  film  uses  dramatic  action 
of  Washington's  military  efforts  against  western 
Pennsylvania  farmers'  lawlessness.  Learning  Cor- 
poration of  America,  1974,  27  minutes. 

IMPEACHMENT 

The  film  examines  the  process  of  impeachment 
and  removal  of  the  president  from  office,  using  ex- 
cerpts from  the  Constitution  and  their  relation  to 
the  practice  of  government.  It  reviews  the  im- 
peachment and  trial  of  Andrew  Johnson.  No  dis- 
tributor noted,  1974,  18  minutes, 

IMPEACHMENT  OF  A  PRESIDENT 
(ANDREW  JOHNSON) 

Issues  such  as  the  extent  of  the  president's  pow- 
er, broad  vs,  strict  interpretation  of  the  law,  and 
the  comparative  influence  of  the  vice-president 
and  the  speaker  of  the  House  are  examined 
through  the  case  of  Andrew  Johnson  v.  Thaddeus 
Stevens.  From  the  HISTORY  ALIVE  series,  TW  Pro- 
ductions/Walt Disney  Productions,  1970,  14  min- 
utes. 


POWERS  OF  THE  PRESIDENCY— ARMED 
INTERVENTION 

This  dramatization  deals  with  the  need  for  mili- 
tary intervention  when  the  interests  of  the  United 
States  are  vitally  affected  by  events  in  another 
country.  A  fictional  president  of  the  U.S.  must 
quickly  choose  a  course  of  action  in  a  swiftly 
changing  situation  with  conflicting  information;  the 
film  is  open-ended.  BFA  Educational  Media,  1973, 
21  minutes. 

POWERS  OF  THE  PRESIDENCY- 
ECONOMIC  CONTROLS 

The  complexity  of  the  president's  decisions  is 
dramatized  in  this  film.  Runaway  inflation  and  an 
inactive  Congress  force  a  fictional  U.S.  president 
to  order  wage  and  price  controls.  The  film  ques- 
tions the  constitutional  authority  for  doing  this, 
but  leaves  the  answer  open  for  student  discussion. 
BFA  Educational  Media,  1975,  23  minutes. 

THE  RIGHT  OF  PETITION 

This  film  dramatizes  the  viewpoints  of  John 
Quincy  Adams  and  Thomas  Marshall  in  1842  as 
they  argue  the  southern  states'  "gag  rule."  From 
the  HISTORY  ALIVE  series.  TW  Productions,  Walt 
Disney  Productions,  1970,  13  minutes. 

STATES'  RIGHTS 

The  1832  confrontation  between  President  Jack- 
son and  John  C.  Calhoun  over  a  tariff  law  favoring 
the  industrial  North  to  the  detriment  of  southern 
cotton  growers  is  dramatized  in  this  film.  The 
threat  of  South  Carolina's  secession  from  the 
Union  raises  the  issue  of  the  rights  of  a  state  to  re- 
fuse to  obey  a  national  law.  From  the  HISTORY 
ALIVE  series,  TW  Productions/Walt  Disney  Produc- 
tions, 1970,  14  minutes. 

JUVENILE  LAW 

Two  brothers — one  age  18,  the  other,  15 —  are 
arrested  for  a  crime.  The  film  shows  the  contrast 
between  adult  criminal  procedures  and  juvenile 
law,  and  raises  questions  about  the  paternalistic 
character  of  juvenile  justice  and  the  constitutional 
issues  involved  in  reforming  the  juvenile  justice 
system.  From  the  BILL  OF  RIGHTS  IN  ACTION  se- 
ries, BFA  Educational  Media,  1974,  23  minutes. 
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WOMEN'S  RIGHTS 

A  high  school  girl  wants  to  swim  on  the  boys* 
team  but  is  thwarted  by  state  bylaws  which  pro- 
hibit her  from  doing  so.  The  film  shows  the  uncon- 
stitutionality of  the  bylaws  based  on  the  Four- 
teenth Amendment's  guarantee  of  equal  protection 
of  the  law  to  all  citizens  regardless  of  race  or  sex. 
BFA  Educational  Media,  1974,  22  minutes. 

FREE  PRESS/FAIR  TRIAL 

This  film  reports  in  depth  on  the  dilemma  of  bal- 
ancing First  Amendment  guarantees  of  an  uninhib- 
ited press  and  the  public's  right  to  know  with  the 
Sixth  Amendment's  guarantee  of  a  defendant's 
right  to  a  speedy  and  fair  trial  by  an  impartial  jury. 
Film  clips  from  the  trials  of  Bruno  Hauptman,  Dr. 
Sam  Sheppard,  Bettie  Sol  Estes,  Lee  Harvey  Os- 
wald, and  Wayne  Henley,  Jr.,  plus  clips  of  Nixon 
and  Agnew  claiming  press  prejudices,  are  included. 
WNET/Teaching  Film  Custodians,  1973,  30  minutes, 
black  and  white. 

INTERROGATION  AND  COUNSEL 

The  Fifth  and  Sixth  Amendments  are  introduced 
in  dramatic  situations  involving  an  accused  per- 
son's privilege  against  self-incrimination  and  the 
right  to  legal  counsel.  From  THE  BILL  OF  RIGHTS 
series,  Churchill  Films,  1967,  21  minutes. 

SEARCH  AND  PRIVACY 

A  suspected  narcotics  peddler  and  police  efforts 
to  make  an  arrest  are  the  focus  of  three  dramatic 
sequences.  The  film  highlights  the  police's  dual 
role  in  apprehending  criminals  yet  protecting  indi- 
viduals from  unreasonable  search  and  invasion  of 
privacy.  Questions  are  raised  about  the  reasonable- 
ness of  search  methods  and  the  use  of  electronic 
surveillance.  From  THE  BILL  OF  RIGHTS  series, 
Churchill  Films,  1967,  22  minutes. 

LANDMARK  CASES  OF  THE  SUPREME 
COURT 

BIBLE  READING  IN  PUBLIC  SCHOOLS: 
THE  SCHEMPF  CASE 

This  film  asks  whether  Bible  reading  and  the 
Lord's  Prayer  recited  over  a  loudspeaker  in  a  high 
school  is  a  violation  of  the  First  Amendment.  The 
issues  and  background  are  presented  in  the  con- 
text of  emotion-charged  incidents,  and  the  Su- 
preme Court  decision  is  reviewed.  Encyclopedia 
Britannica  Educational  Corp.,  (no  date),  35  min- 
utes. 


FREE  PRESS  VS.  FAIR  TRIAL  BY  JURY: 
THE  SHEPPARD  CASE 

The  conflict  between  the  rights  of  the  press  and 
the  rights  of  the  accused  to  a  fair  jury  trial  are  ex- 
plored in  this  film.  The  1954  case  involving  msyor 
constitutional  issues  and  the  1966  Supreme  Court 
decision  establishing  guidelines  to  protect  the  ac- 
cused from  prejudicial  publicity  are  presented  by 
documentary  materials  on  the  case.  From  OUR 
LIVING  BILL  OF  RIGHTS  series,  Encyclopedia  Bri- 
tannica Educational  Corp.,  1969,  30  minutes. 

JUSTICE  UNDER  LAW:  THE  GIDEON  CASE 
In  the  Gideon  case,  the  defendant  was  tried  and 
convicted  without  legal  counsel.  The  film  shows 
how  Gideon,  in  prison,  communicated  with  state 
and  federal  legislative  bodies  to  obtain  legal  repre- 
sentation, and  how  the  Bill  of  Rights  and  Oliver 
Wendall  Holmes'  interpretations  guided  the  Su- 
preme Court  decision  in  the  case.  From  OUR  LIV- 
ING BILL  OF  RIGHTS  series,  Encyclopedia  Britan- 
nica Educational  Corp.,  1966,  22  minutes. 

MARBURY  VS.  MADISON 

This  film  dramatizes  the  Supreme  Court  decision 
which  established  its  responsibility  to  review  the 
constitutionality  of  acts  of  Congress.  From  EQUAL 
JUSTICE  UNDER  LAW  series,  U.S.  National  Audio- 
visual Center,  1977,  36  minutes. 

THE  RIGHT  TO  LEGAL  COUNSEL 

The  1963  Gideon  v.  Wainwright  decision,  requir- 
ing that  indigent  defendants  accused  of  serious 
crimes  must  be  offered  counsel,  overruled  an  earli- 
er decision  in  Betts  v.  Brady.  When  tried  with  ade- 
quate legal  representation,  the  defendant,  Gideon, 
was  acquitted.  BFA  Educational  Media,  1968,  15 
minutes. 

FREEDOM  TO  SPEAK:  THE  PEOPLE  OF 
NEW  YORK  VS.  IRVING  FEINER 

This  film  combines  reenactments  with  inter- 
views of  participants  in  the  case  of  a  college  stu- 
dent whose  conviction  for  incitement  to  riot  was 
upheld  by  the  U.S.  Supreme  Court.  It  shows  how 
constitutional  interpretations  vary  with  time  and 
changes  in  public  opinion  and  raises  the  issues  of 
freedom  v.  security,  liberty  v.  law,  right  v.  responsi- 
bility, and  liberty  v.  license.  From  OUR  LIVING 
BILL  OF  RIGHTS  series,  Encyclopedia  Britannica 
Educational  Corp.,  1967,  23  minutes. 
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...do  ordain  and  establish 


for  t(?e  United  States  of  America. 


Annapolis  Convention  Report  of  Proceedings 
September  14, 1786 

On  January  21,  1786,  as  one  outcome  of  the  meeting  between  commissioners  from  Maryland  and  Virgin- 
ia  at  Mount  Vernon  in  March  1785,  the  Virginia  legislature  adopted  a  resolution  o£*red  by  John  Tyler,  at 
the  suggestion  of  James  Madison,  The  measure  called  for  a  conference  of  all  the  states  "to  examine  the  rel- 
ative situations  and  trade  of  the  States;  to  consider  how  far  a  uniform  system  in  their  commercial  regu- 
lations may  be  necessary  to  their  common  interest  and  permanent  harmony;  and  to  report  to  the  several 
States  such  an  act  relative  to  this  great  object.  "*  The  meeting  at  Annapolis  in  September  1786,  whose  Bi- 
centennial we  commemorate  in  this  issue,  was  the  result.  That  convention  issued  a  report  calling  for  a 
meeting  in  Philadelphia  in  May  of  1787  "to  devise  such  further  provisions  as  shall  appear.  .  .  necessary 
to  render  the  constitution  of  the  Federal  Government  adequate  to  the  exigencies  of  the  Union. "  That  May 
meeting  brought  forth  the  Constitution.  The  report  of  the  Annapolis  Convention  is  reprinted  below. 


To  the  Honorable,  the  Legislatures  of  Virginia,  Delaware,  Pennsylvania,  New  Jersey,  and  New  York — The 
Commissioners  from  the  said  States,  respectively  assembled  at  Annapolis,  humbly  beg  leave  to  report. 
That,  pursuant  to  their  several  appointments,  they  met,  at  Annapolis  in  the  State  of  Maryland,  on  the 
eleventh  day  of  September  Instant,  and  having  proceeded  to  a  Communication  of  their  Powers;  they  found 
that  the  States  of  New  York,  Pennsylvania,  and  Virginia,  had,  in  substance,  and  nearly  in  the  same  terms, 
authorized  their  respective  Commissioners  "to  meet  such  other  Commissioners  as  were,  or  might  be,  ap- 
pointed by  the  other  States  in  the  Union,  at  such  time  and  place  as  should  be  agreed  upon  by  the  said  Com- 
missioners to  take  into  consideration  the  trade  and  commerce  of  the  United  States,  to  consider  how  far  an 
uniform  system  in  their  commercial  intercourse  and  regulations  might  be  necessary  to  their  common  inter- 
est and  permanent  harmony,  and  to  report  to  the  several  States  such  an  Act,  relative  to  this  great  object,  as 
when  unanimously  ratified  by  them  would  enable  the  United  States  in  Congress  assembled  effectually  to 
provide  for  the  same."  . .  - 

That  the  State  of  New  Jersey  had  enlarged  the  Object  of  their  appointment,  empowering  their  Commis- 
sioners, Mto  consider  how  far  an  uniform  system  in  their  commercial  regulations  and  other  important  mat- 
ters, might  be  necessary  to  the  common  interest  and  permanent  harmony  of  the  several  States,"  and  tc  re- 
port such  an  Act  on  the  subject,  as  when  ratified  by  them,  "would  enable  the  United  States  in  Congress 
assembled,  effectually  to  provide  for  the  exigencies  of  the  Union." 

That  appointments  of  Commissioners  have  also  been  made  by  the  States  of  New  Hampshire,  Massachu- 
setts, Rhode  Island,  and  North  Carolina,  none  of  whom  however  have  attended;  but  that  no  information  has 
been  received  by  your  Commissioners,  of  any  appointment  having  been  made  by  the  States  of  Connecticut, 
Maryland,  South  Carolina  or  Georgia. 

That  the  express  terms  of  the  powers  of  your  Commissioners  supposing  a  deputation  from  all  the  States, 
and  having  for  object  the  Trade  and  Commerce  of  the  United  States,  Your  Commissioners  did  not  conceive 
it  advisable  to  proceed  on  the  business  of  their  mission,  under  the  Circumstance  of  so  partial  and  defective 
a  representation. 

Deeply  impressed  however  with  the  magnitude  and  importance  of  the  object  confided  to  them  on  this  oc- 
casion, your  Commissioners  cannot  forbear  to  indulge  an  expression  of  their  earnest  aw'  unanimous  wish, 
that  speedy  measures  be  taken,  to  effect  a  general  meeting,  of  the  States,  in  a  future  Oju/e  ■  on,  for  the 
same,  and  such  other  purposes,  as  the  situation  of  public  affairs  may  be  found  to  require. 

If  in  expressing  this  wish,  or  in  intimating  any  other  sentiment,  your  Commissioners  should  seem  to  ex- 
ceed the  strict  bounds  of  their  appointment,  they  entertain  a  full  confidence,  that  a  conduct,  dictated  by  an 
anxiety  for  the  welfare  of  the  United  States,  will  not  fail  to  receive  an  indulgent  construction. 

In  this  persuasion,  your  Commissioners  submit  an  opinion,  that  the  Idea  of  extending  the  powers  of  their 
Deputies,  to  other  objects,  than  those  of  Commerce,  which  has  been  adopted  by  the  State  of  New  Jersey, 
was  an  improvement  on  the  original  plan,  and  will  deserve  to  be  incorporated  into  that  of  a  future  Conven- 
tion; they  are  the  more  naturally  led  to  this  conclusion,  as  in  the  course  of  their  reflections  On  the  subject, 
they  have  been  induced  to  think,  that  the  power  of  regulating  trade  is  of  such  comprehensive  extent,  and 


continued  on  page  53 


*From  the  Virginia  Independent:  A  Chronicle  of  the  Constitution's  Bicentenary  in  Virginia  (published  by  the  Virginia 
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From  the  Editor 


THE  CON8TJTI  TION  IN  1B70- 


^eptember  1986  marks  the  Bicentennial  of  the  Annapolis  Convention, 
-.to  which  we  dedicate  the  present  issue  of  this  Constitution.  The 
Annapolis  Convention  was  prompted  by  the  inadequate  power  of 
the  central  government  to  meet  national  needs,  and  it  issued  the  call  for 
all  the  states  to  send  representatives  to  a  meeting  in  Philadelphia,  ^to 
render  the  constitution . . .  adequate  to  the  exigencies  of  the  Union."  Jack 
Rakove  explains  how  remarkable  an  event  this  was  in  "The  Gamble  at 
Annapolis."  Questions  over  the  appropriate  limits  of  national  power  re- 
main an  "enduring  constitutional  issue  "  The  fall  report  issued  by  the 
Annapolis  Convention  is  reprinted  in  this  issue;  it  begins  on  the  inside 
front  cover. 

The  Annapolis  theme  continues  in  the  "For  the  Classroom '  section, 
which  contains  lessons  produced  by  the  Maryland  Office  for  the  Bicen- 
tennial of  the  U.S.  Constitution.  The  lessons  are  designed  to  help  ele- 
mentary school  students  understand  Maryland's  role  in  the  adoption  of 
the  Constitution  as  well  as  to  er\joy  some  eighteenth-century  games.  The 
Bicentennial  Gazette  highlights  the  commemorative  activities  taking 
place  in  Annapolis  for  this  anniversary. 

The  Gazette  also  continues  to  record  news  about  Bicentennial  pro- 
grams; this  issue  features  a  story  on  the  exhibit  to  be  opened  in  Phila- 
delphia on  September  17, 1986.  A  list  of  the  new  Bicentennial  Younger 
Scholars,  a  program  begun  this  year  by  the  National  Endowment  for  the 
Humanities  for  high  school  and  college  students,  appears  in  the  report 
of  recent  NEH  grants. 

Our  feature  articles  focus  on  the  presidency  and  on  the  subject  of  reli- 
gion and  the  state.  In  the  first,  Thomas  Cronin  describes  how  inventive 
the  framers  were  when  they  created  the  American  presidency.  He  dis- 
cusses the  decisions  of  the  Convention,  the  articles  of  the  Constitution 
relating  to  the  presidency,  and  the  office's  first  incumbent,  George  Wash- 
ington, who  himself  established  many  attributes  of  the  chief  executive's 
role. 

A  "Parley"  considers  the  selection  of  the  president.  Judith  Best  and 
Lawrence  Longley  face  off  on  the  question  of  whether  the  Convention 
chose  a  wise  method  of  electing  the  president.  Best  contends  that  the 
electoral  college  is  a  model  of  the  federal  system.  Longley  argues  that  it 
is  a  hazardous,  cumbersome  and  unnecessary  device. 

The  "Documents"  article  by  Robert  Alley  presents  an  early  statement 
by  James  Madison  on  the  subject  of  religious  liberty.  Madison  wrote  his 
Memorial  and  Remonstrance  in  1785,  four  years  before  he  drafted  the 
First  Amendment  to  the  Constitution,  in  response  to  a  political  question 
in  Virginia.  His  eloquent  expression  of  concern  about  the  relationship  of 
the  state  to  religion  remain/;  >  useful  resource  on  this  topic. 

Finally,  as  this  Constitution  goes  to  press,  Chief  Justice  Warren  E. 
Burger  has  announced  his  retirement  from  the  Supreme  Court  in  order 
to  devote  his  full  energy  to  the  work  of  the  Commission  on  the  Bicen- 
tennial of  the  Constitution.  The  commemoration  will  benefit  greatly 
from  his  experience,  commitment  and  guidance. 
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•  Equality— its  Definition  as  a 
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The  Gamble  at  Annapolis 

by  JACK  N.  RAKOVE 


n  September  12,  1786,  twelve 
commissioners  representing 
five  states  gathered  at  Mann's 
Tavern  in  Annapolis,  Maryland. 
They  came  with  the  limited  task  of 
finding  some  way  to  vest  Congress, 
the  governing  body  under  the  Arti- 
cles of  Confederation,  with  effec- 
tive authority  over  the  nation's 
commerce. 

Though  few  in  number,  the  com- 
missioners mustered  impressive 
talent  and  significant  experience. 
John  Dickinson  of  Delaware  had 
prepared  the  original  draft  of  the 
Articles  in  1776.  Abraham  Clark  of 
New  Jersey  had  also  contributed  to 
the  framing  of  the  Articles;  he 
spoke  for  a  state  that  had  support- 
ed the  idea  of  national  regulation  of 
commerce  since  1778.  No  one  had 
thought  more  carefully  about  the 
difficulties  perplexing  Congress 
than  James  Madison  of  Virginia;  no 
one  had  denounced  the  "imbecility" 
of  the  Confederation  more  pointed- 
ly than  Alexander  Hamilton  of  New 
York.  Among  the  others  present, 
Hamilton's  colleague  Egbert  Ben- 
son had  played  a  prominent  role  in 
the  New  York  legislature,  while 
Tench  Coxe,  the  sole  delegate  to 
attend  from  Pennsylvania,  was  a 
former  loyalist  who  had  recently 
begun  publishing  insightful  essays 
on  the  commercial  interests  of  the 
new  republic  and  other  economic 
problems. 

Exactly  what  these  men  said  to 
each  other  during  their  brief  delib- 
erations remains  a  mystery.  The 
commissioners  kept  no  record  of 
their  discussions,  and  the  consider- 
ations that  weighed  most  heavily  in 
their  thinking  have  to  be  inferred 
from  other  evidence. 

But  there  is  nothing  secret  about 
the  significance  of  what  they  did. 
When  the  Annapolis  conference  ad- 
journed on  September  14,  after  only 
two  days  of  conversation,  the  com- 
missioners issued  a  report  drafted 


by  Hamilton  proposing  something 
far  more  radical  than  their  original 
instructions  had  envisioned.  Taking 
their  cue  from  the  language  of  the 
credentials  carried  by  the  New  Jer- 
sey delegation,  the  commissioners 
asked,  the  state  legislatures  to  elect 
delegates  to  a  second  convention 
that  would  be  called  uto  devise 
such  further  provisions  as  shall  ap- 
pear to  them  necessary  to  render 
the  constitution  of  the  Federal  Gov- 
ernment adequate  to  the  exigencies 
of  the  Union."  Rather  than  trust 
their  plan  entirely  to  chance,  the 
commissioners  even  went  so  far  as 
to  propose  a  time  ("the  second 
Monday  in  May  next")  and  a  place 
(Philadelphia)  for  the  new  conven- 
tion to  meet. 

Despite  the  high  hopes  that  the 
supporters  of  a  stronger  federal 
union  had  originally  placed  on  the 
Annapolis  meeting,  it  came  close  to 
dissolving  in  failure.  But  in  light  of 
the  events  that  began  to  unfold 
almost  immediately  thereafter,  the 
Annapolis  Convention  marked  one 
of  the  boldest  and  most  momentous 
gambles  in  American  political  his- 
tory. For  the  publication  of  its  re- 
port launched  the  movement  that 
led  to  the  gathering  of  the  Constitu- 
tional Convention  eight  months  lat- 
er. In  February  1787,  after  seven 
states  had  already  agreed  to  send 
delegates  to  Philadelphia,  Congress 
gave  ,  the  convention  its  own  en- 
dorsement. In  succeeding  weeks, 
all  the  remaining  states  save  Rhode 
Island  fell  into  line.  Finally,  the  ini- 
tiative taken  by  the  Annapolis  com- 
missioners set  an  important  prece- 
dent   for    the    delegates  at 
Philadelphia,  who  also  ignored 
their  nominal  duty  to  revise  the 
existing  Articles  of  Confederation 
and  instead  chose  to  frame  a  radi- 
cally new  constitution.  One  risky 
gamble  thus  led  to  another,  for  far 
greater  stakes. 

What  is  difficult  to  recapture,  af- 


ter two  centuries,  is  how  large  a 
gamble  the  Annapolis  commission- 
ers chose  to  take.  Knowing  that  the 
road  from  Annapolis  led  directly  to 
Philadelphia,  many  historians  have 
portrayed  the  commissioners  as 
bold  and  adept  statesmen  who 
knew  exactly  what  they  wanted — 
and  how  to  obtain  it.  In  fact,  the  call 
issued  from  Annapolis  was  very 
much  the  desperate  maneuver  of 
politicians  who  were  ready  to  go 
for  broke  only  because  all  other 
attempts  to  amend  the  Articles  of 
Confederation  had  proved  futile.  So 
many  false  starts,  dead  ends  and 
detours  had  marked  the  round- 
about path  that  led  Madison,  Hamil- 
ton, Dickinson,  and  their  colleagues 
to  Annapolis  in  September  1786 
that  the  commissioners  must  have 
left  Mann's  Tavern  more  than  a 
little  uncertain  whether  their  next 
projected  encounter  would  come 
off  as  planned. 

Rather  than  view  the  Annapolis 
Convention  simply  as  the  prelude 
to  Philadelphia,  then,  we  should 
also  see  it  as  the  last  of  a  series  of 
efforts,  dating  to  1781,  to  strengthen 
the  existing  federal  union  without 
violating  the  bas  c  framework  of 
the  Articles  of  Confederation. 

A  few  men  had  wondered  all 
along  whether  the  principles  of  the 
Confederation  were  worth  respect- 
ing, and  doubted  whether  any  union 
that  conceded  so  much  power  to  its 
member  states  could  govern  a  ris- 
ing empire.  Alexander  Hamilton, 
the  young  New  York  attorney 
whom  Madison  later  credited  with 
drafting  the  Annapolis  report,  had 
long  since  concluded  that  the  Arti- 
cles, as  drafted,  fell  far  short  of 
what  the  country  needed.  Hamilton 
had  first  broached  the  idea  of  a 
national  convention  as  early  as  Sep- 
tember 1780 — half  a  year  before 
the  Confederation  took  formal  ef- 
fect. In  the  summer  of  1783,  during 
his  final  months  as  a  member  of 
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Never  one  for  partial  measures, 
Hamilton  believed  that  only  radi- 
cal treatment  could  preserve  a  vi- 
able federal  union. 


Congress,  he  had  even  gone  so  far 
as  to  draft  a  resolution  calling  for  a 
general  constitutional  convention. 
Never  one  for  partial  measures, 
Hamilton  believed  that  only  radical 
treatment  could  preserve  a  viable 
federal  union.  If  any  one  could 
claim  to  have  been  vindicated  by 
the  key  proposal  for  a  general  con- 
vention that  his  fellow  commission- 
ers at  Annapolis  endorsed,  it  was 
Hamilton. 

Yet  in  many  ways  it  is  the  conver- 
sion of  James  Madison  to  Hamil- 
ton's position  that  makes  the  more 
compelling  element  in  the  story. 
Hamilton  ended  a  political  retire- 
ment of  three  years  to  attend  the 
meeting  at  Annapolis;  but  Madison 
had  participated  in  literally  every 
effort  to  strengthen  federal  author- 
ity from  the  moment  he  had  entered 
Congress  in  March  1780.  He  contin- 
ued to  do  so  even  after  the  comple- 
tion of  his  term  in  Congress  forced 
him  to  return  to  Virginia  in  1783. 
Moreover,  while  we  usually  regard 
Madison  as  the  great  theorist  of 
federal  reform — as  the  one  framer 
of  the  Constitution  who  had 
thought  most  deeply  about  the  en- 
tire range  of  issues  that  the  Federal 
Convention  had  to  consider— by 
1786  he  had  also  emerged  as  its 
great  tactician  as  well.  The  shifting 
calculations  that  led  Madison  first 
to  Annapolis  and  then  to  Philadel- 
phia reveal  far  more  about  the  ob- 
stacles that  reformers  of  the  Con- 
federation had  to  surmount  than 
the  impatience  with  which  Hamil- 
ton regularly  dismissed  partial  ef- 
forts to  amend  the  Articles. 

At  times,  Madison,  like  Hamilton, 
had  endorsed  simple  and  drastic 
solutions  to  the  problems  of  the 
Confederation.  In  1781,  for  exam- 
ple, he  had  proposed  using  conti- 
nental ships  to  blockade  the  ports 
of  states  that  failed  to  fulfill  their 
obligations  to  Congress.  But  his 
experience  in  Congress  soon  taught 
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Madison  to  tailor  his  preferences  to 
political  reality. 

Obstacles  to  Amending  the 
Articles 

Two  mgjor  obstacles  confounded 
every  effort  that  Madison  and  other 
like-minded  men  made  to  strength- 
en ;he  union.  The  first  was  formal. 
Under  Article  XIII  of  the  Confedera- 
tion, amendments  to  the  federal 
charter  had  first  to  be  proposed  by 
Congress  and  then  unanimously  ap- 
proved by  each  of  the  states. 

(Unanimity  proved  difficult 
enough  to  achieve  even  while  the 
•  >  itriotic  constraints  of  the  Revolu- 
tionary War  had  worked  to  favor 
compromise  and  consensus.  Mary- 
land, after  all,  had  unilaterally  de- 
layed the  formal  ratification  of  the 
Confederation  for  more  than  three 
years,  until  the  states  claiming  vast 
tracts  of  western  lands  had  indicat- 
ed their  willingness  to  cede  their 
rights  to  the  union.  After  1783,  with 
independence  secured,  it  grew  far 
more  difficult  to  define  a  truly  na- 
tional interest  that  the  individual 
states  and  regions  could  jointly  rec- 
ognize and  pursue. 

Thus  the  second  great  obstacle  to 
amending  the  Articles  was,  in  a 
sense,  political.  Unanimity  outside 
Congress  required  some  measure  of 
consensus  within  its  chambers.  But 
as  issues  of  finance  and  commerce 
involving  the  specific  interests  of 
individual  states  came  to  the  fore 
after  1783,  even  Congress,  once 
hailed  as  "the  collected  wisdom  of 
America,"  found  agreement  difficult 
to  secure.  The  more  Congress  stum- 
bled in  its  efforts  to  resolve  these 
problems,  the  more  its  reputation 
plummeted,  which  in  turn  made  it 
ever  less  likely  that  its  proposals 
would  secure  the  unanimous  ap- 
proval of  the  states. 

The  first  attempt  to  amend  the 
Articles  provided  an  ominous  por- 
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tent  of  the  difficulties  Congress 
would  regularly  encounter.  In  Feb- 
ruary 1781,  only  weeks  before  the 
Articles  took  effect,  Congress  pro- 
posed its  first  amendment  by  ask- 
ing the  states  to  permit  it  to  levy  a  5 
percent  duty,  or  impost,  on  foreign 
goods.  The  fact  that  virtually  the 
entire  membership  of  Congress 
supported  this  proposal  carried  lit- 
tle weight  with  Rhode  Island,  which 
obstinately  refused  its  assent.  In 
late  1782,  Congress  dispatched  a 
committee  to  plead  with  the  Rhode 
Island  assembly,  but  its  members 
turned  back  short  of  their  destina- 
tion after  learning  that  Virginia  had 
rescinded  its  approval. 

By  then  most  members  of  Con- 
gress recognized  that  the  financial 
affairs  of  the  union  demanded  more 
radical  treatment.  From  October 
1782  until  April  1783,  Congress  was 
preoccupied  with  framing  a  com- 
prehensive revenue  program.  De- 
bate was  especially  vigorous,  not 
only  because  Superintendent  of  Fi- 
nance Robert  Morris  continually 
pressed  Congress  to  adopt  his  own 
set  of  far-reaching  recommenda- 
tions, but  also  because  the  clamors 
arising  from  public  creditors  and 
the  army  added  further  urgency  to 
an  inherently  difficult  issue. 

The  defeat  of  the  first  impost  had 
taught  most  delegates  political  les- 
sons they  could  not  afford  to  ig- 
nore. After  months  of  debate  and 
deadlock,  Madison  and  a  handful  of 
other  delegates  broke  with  Superin- 
tendent Morris  and  took  the  lead  in 
framing  a  compromise  revenue  pro- 
posal designed  to  answer  as  many 
objections  as  possible.  To  prevent 
the  states  from  taking  piecemeal 
action  on  these  recommendations, 
Congress  presented  the  proposals  it 
adopted  on  April  18, 1783  as  a  pack- 
age, to  be  ratified  or  rejected  in 
toto. 

Madison  and  his  colleagues  knew 
that  ratification  would  take  time — 
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but  time,  they  also  feared,  was  now 
running  against  them.  News  of  the 
peace  with  Britain  had  arrived  near 
the  close  of  the  debates.  No  one 
wanted  the  war  to  continue,  of 
course.  But  Congress  understood 
that  the  coming  of  peace  would 
make  it  easier  for  individual  states 
to  refuse  to  follow  its  lead  whenev- 
er they  felt  their  particular  interests 
would  be  ir\jured. 

Commercial  Problems 

Peace  also  enabled  Americans  to 
resume  the  wholehearted  pursuit  of 
private  interest  and  comfort,  to 
place  wartime  demands  for  sacri- 
fice safely  behind  them.  American 
merchants  looked  forward  to  re- 
storing the  commercial  connec- 
tions that  had  been  interrupted  af- 
ter 1774  and  to  establishing  new 
markets  in  nations  to  which  the 
colonists  had  formerly  lacked  ac- 
cess. Consumers  similarly  hoped  to 
purchase  goods  they  had  gone  with- 
out or  obtained  only  at  great  ex- 
pense during  the  years  of  wartime 
scarcity. 

British  merchants  had  plans  of 
their  own  to  fulfill.  At  war's  end 
they  dispatched  a  stream  of  ships 
across  the  Atlantic,  bringing  all 
those  items  of  European  manufac- 
ture that  Americans  desired.  At  the 
same  time,  the  British  government 
took  steps  to  prevent  American 
merchants  from  reestablishing  their 
prewar  connections  within  the  em- 
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pire.  The  Privy  Council  issued  an 
order  prohibiting  American  ships 
from  carrying  exports  to  the  British 
West  Indies,  which  before  the  Revo- 
lution had  provided  them  with  their 
most  valuable  markets,  as  well  as 
from  carrying  imports  from  Britain 
itself. 

How  should  the  United  States 
attempt  to  counteract  such  dis- 
criminatory measures?  The  logical 
response  was  retaliatory:  to  restrict 
or  prohibit  the  access  of  British 
ships  to  American  ports  until  the 
government  in  London  opened  im- 
perial harbors  to  American  mer- 
chants. Such  a  strategy  was  urged 
with  characteristic  zeal  by  John  Ad- 
ams, whose  principal  task  as  the 
first  American  minister  to  Great 
Britain  was  to  negotiate  a  treaty  of 
commerce  with  the  former  mother 
country. 

But  one  crucial  obstacle  hin- 
dered the  adoption  of  such  a  policy. 
Under  the  Articles  of  Confedera- 
tion, Congress  lacked  authority  to 
regulate  either  foreign  or  interstate 
commerce.  Individual  states  could 
impose  whatever  restrictions  on 
British  ships  they  pleased,  but  with- 
out a  uniform  set  of  regulations 
among  all  the  states,  these  efforts 
would  be  pointless.  If  Massachu- 
setts closed  its  harbors  to  British 
ships,  their  captains  could  simply 
sail  on  to  neighboring  Rhode  Island 
or  Connecticut  and  sell  their  car- 
goes there,  leaving  it  to  American 
merchants  to  ^e  desired 


goods  inland  into  the  Bay  State 
over  existing  roads  or  up  the  broad 
Connecticut  River. 

With  the  revenue  plan  of  April 
1783  still  making  the  rounds  of  the 
state  legislatures,  Congress  was  re- 
luctant to  request  further  powers. 
But  in  April  1784  it  did  ask  the 
states  to  co n sider  two  furth er 
amendments  to  the  Articles  of  Con- 
federation. The  first  would  have 
authorized  Congress  to  bar  from 
American  harbors  ships  owned  or 
navigated  by  citizens  of  nations  that 
had  not  concluded  commercial 
treaties  with  the  United  States.  The 
second  would  have  empowered 
Congress  to  prohibit  foreign  mer- 
chants operating  in  the  United 
States  from  importing  goods  manu- 
factured in  any  country  but  their 
own. 

By  1785,  these  measures  seemed 
inadequate  to  the  depression  that 
northern  merchants  and  artisans 
complained  was  ruining  their  pros- 
perity. At  the  particular  urging  of 
James  Monroe,  who  had  replaced 
Madison  in  the  Virginia  delegation, 
Congress  appointed  a  committee  to 
consider  whether  it  should  ask  the 
states  to  vest  it  with  comprehensive 
powers  over  commerce.  But  when 
the  committee  did  draft  an  amend- 
ment to  grant  Congress  the  power 
to  regulate  both  foreign  and  inter- 
state commerce,  Congress  only  ta- 
bled the  proposal. 

Why  did  Congress  fail  to  act? 
First,  a  number  of  Southern  dele- 
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gates  (other  than  Monroe)  feared 
that  federal  power  over  commerce 
would  serve  only  northern  inter- 
ests. As  much  as  they  resented  the 
British  merchants  who  were  even 
now  demanding  the  repayment  of 
prewar  debtr — with  interest! — 
many  southern  planters  feared 
their  own  countrymen  even  more. 
Second,  a  group  of  New  England 
delegates,  led  by  Elbridge  Gerry  of 
Massachusetts,  saw  the  commit- 
tee's recommendation  as  the  insid- 
ious first  step  of  a  scheme  to  sub- 
vert the  Articles  of  Confederation. 
Associating  this  proposal  with  the 
controversial  plans  of  Robert  Mor- 
ris, whom  they  had  bitterly  op- 
posed, the}  defied  the  apparent  in- 
terests and  even  the  instructions  of 
their  constituents  and  refused  to 
endorse  the  commitee's  report. 

Without  consensus  in  Congress, 
no  amendment  could  possibly  gain 
the  approval  of  the  states.  But  there 
was  a  third  reason  why  Congress 
failed  to  act,  and  which  pointed  the 
way  to  the  thinking  that  would  lead 
to  Annapolis. 

By  1785  it  seemed  clear  that  the 
states  would  view  any  amendment 
that  Congress  proposed  as  tainted. 
Opponents  of  the  impost  of  1781 
and  the  revenue  plan  of  1783  had 
repeatedly  claimed  that  a  Congress 
possessed  of  its  own  sources  of 
revenue  would  destroy  the  entire 


fabric  of  republican  liberty  protect- 
ed by  both  the  Articles  of  Confeder- 
ation and  the  constitutions  of  the 
states.  Give  Congress  the  power  of 
the  purse  to  add  to  that  of  the 
sword,  they  declared,  and  the  road 
to  tyranny  would  soon  lie  open. 
Supporters  of  Congress  answered 
these  charges  as  reasonably  as  they 
could,  but  repetition  had  its  effect. 
Any  efforts  a  discredited  Congress 
might  now  take  to  follow  the 
amendment  procedures  of  Article 
XIII  seemed  doomed  to  failure. 

A  slim  hope  still  existed  that 
state  ratification  of  the  revenue 
plan  of  1783  or  the  commercial 
amendments  of  1784  would  demon- 
strate that  this  procedure  was 
workable.  None  of  these  proposals 
ever  received  unanimous  state  sup- 
port, however.  When  New  York  de- 
finitively rejected  the  revenue 
scheme  early  in  1786,  the  inadequa- 
cy of  the  Confederation's  formal 
amendment  procedures  seemed  ev- 
ident. 

A  Convention  on  Commercial 
Matters 

These  developments  set  the 
background  against  which  Madison 
and  other  national  leaders  began  to 
think  seriously  about  the  idea  of 
holding  some  sort  of  convention  to 
discuss  changes  in  the  Confedera- 


tion. The  idea  of  a  convention  was 
not  entirely  new.  Thomas  Paine  had 
broached  it  as  early  as  1780;  Hamil- 
ton had  raised  it  again  in  1783;  and 
Congress  had  considered  it  infor- 
mally in  1784  and  1785.  But  the 
proposed  had  little  to  commend  it. 
The  would-be  reformers  of  the  Con- 
federation faced  a  dilemma.  On  the 
one  hand,  they  sensed  that  the  re- 
quirements of  Article  XIII  could 
never  be  satisfied;  on  the  other 
hand,  they  feared  that  the  public 
admission  of  this  fact  would  simply 
lead  to  the  further  erosion  not  only 
of  the  prestige  of  Congress  but  also 
of  the  authority  of  the  Confedera- 
tion. 

Yet  at  some  point  they  had  to 
decide  how  much  longer  to  honor 
the  formal  requirements  of  the  Con- 
federation. The  turning  point  came 
during  the  fall  1785  meeting  of  the 
Virginia  assembly.  At  the  start  of 
the  session,  Madison  and  a  group  of 
legislators  introduced  a  bill  to  vest 
Congress  with  the  power  to  regu- 
late foreign  trade.  So  severely  did 
its  opponents  attack  this  measure, 
however,  that  its  supporters  decid- 
ed it  would  be  better  to  table  the 
bill  than  risk  approving  the  eviscer- 
ated version  that  seemed  likely  to 
pass  the  assembly. 

It  was  probably  at  this  point  that 
Madison  and  his  allies  broached  the 
idea  of  having  Virginia,  rather  than 
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Congress,  call  for  "a  Meeting 
of  Politico-Commercial  Commis- 
s[ione]rs  from  all  the  Scates  for  the 
purpose  of  digesting  and  reporting 
the  requisite  augmentation  of  the 
power  of  Congress  over  trade." 
They  found  a  useful  precedent  for 
this  unusual  procedure  in  the  re- 
sults of  the  Mount  Vernon  confer- 
ence of  March  1785,  when  a  handful 
of  delegates  representing  Virginia 
and  Maryland  had  gathered  at 
Washington's  estate  and  amicably 
resolved  a  number  of  issues  relat- 
ing to  the  navigation  of  Chesapeake 
Bay  and  the  Potomac  River.  The 
willingness  of  the  Virginia  assembly 
to  ratify  this  compact,  coupled  with 
Maryland's  invitation  to  Delaware 
and  Pennsylvania  to  enter  the 
agreement,  suggested  that  this  tac- 
tic of  independent  state  action 
could  work  on  a  more  ambitious 
scale. 

Even  so,  only  on  January  21, 
1786,  the  very  last  day  of  the  ses- 
sion— in  one  of  those  closing  rush- 
es for  which  state  legislatures  were 
even  then  famous — did  the  assem- 
bly adopt  a  suitable  proposal  pre- 
pared by  John  Tyler.  On  its  face,  it 
was  a  simple  measure.  The  resolu- 
tion named  seven  commissioners — 
among  them  Madison,  Edmund 
Randolph,  and  the  crusty  old  whig, 
George  Mason — and  authorized 
them,  in  the  name  of  Virginia,  to 
invite  deputies  from  other  states  to 
attend  a  meeting  "to  consider  and 
recommend  a  federal  plan  for  regu- 
lating commerce."  In  early  March, 
the  commissioners  set  a  time  and 
place:  the  first  Monday  in  Septem- 
ber, at  Annapolis.  "That  city  was 
preferred,"  Randolph  noted,  be- 
cause it  would  be  free  "from  the 
suspicion,  which  Philadelphia]  or 
N.  York  might  have  excited,  of  con- 
gressional or  mercantile  influence." 

Madison  remained  doubtful 
whether  this  experiment  would 
succeed,  and  Monroe,  still  in  Con- 
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gress,  appeared  at  first  even  more 
skeptical.  If  the  defects  of  the  con- 
federation were  to  be  remedied  by 
a  convention  rather  than  through 
amendments  proposed  by  Con- 
gress, Monroe  argued,  the  proposed 
conference  at  Annapolis  was  too 
narrowly  conceived  to  do  much 
good.  But  Madison  had  reached  a 
different  conclusion,  and  with  typi- 
cal care  he  calculated  the  advan- 
tage he  hoped  to  reap: 
If  all  on  whom  the  correction  of 
these  vices  depends  were  well 
informed,  the  mode  [of  amend- 
ment] would  be  of  little  moment, 
[Madison  wrote  in  mid-March]. 
But  as  we  have  both  ignorance 
and  iniquity  to  control,  we  must 
defeat  the  designs  of  the  latter  by 
humouring  the  prejudices  of  the 
former.  The  efforts  of  bringing 
about  a  correction  thro'  the  medi- 
um of  Congress  have  miscarried. 
Let  a  Convention  then  be  tried.  If 
it  succeeds  in  the  first  instance,  it 
can  be  repeated  as  other  defects 
force  themselves  on  the  public 
attention,  and  as  the  public  mind 
becomes  prepared  for  further 
remedies. 

Madison's  argument  took  on  add- 
ed urgency  because  Congress — 
prodded  by  Charles  Pinckney  of 
South  Carolina — had  again  begun 
considering  proposing  additional 
amendments  to  the  Confederation 
or  even  issuing  its  own  call  for  a 
general  convention. 

Monroe  led  the  opposition  to 
both  ideas.  He  condemned  further 
congressional  requests  for  amend- 
ments as  pointless,  because  "rec- 
ommendations from  that  body  are 
received  with  such  suspicion  by  the 
States  that  their  success  however 
proper  they  may  be  is  always  to  be 
doubted.*'  That  liability  would  not 
apply  to  the  Annapolis  meeting, 
however,  since  it  would  convene 
"under  the  particular  direction  of 
the  States  for  a  temporary  purpose" 


and  consist  of  members  "in  whom 
the  lust  for  power  cannot  be  sup- 
posed to  exist." 

In  the  end  Congress  failed  to  act 
on  Pinckney's  suggestions.  The  del- 
egates found  no  reason  to  think 
that  a  congressional  call  either  for  a 
general  convention  or  the  adoption 
of  additional  amendments  would 
now  succeed  where  all  previous 
efforts  at  reform  had  failed.  By  de- 
fault more  than  choice,  the  Annapo- 
lis conference  had  emerged  as  the 
one  remaining  alternative  worth 
pursuing. 

Taking  the  Risk 

But  would  even  this  meeting 
manage  to  avoid  the  embarrass- 
ment that  these  other  efforts  had 
encountered?  A  poorly  attended 
conference  might  do  more  harm 
than  good,  and  by  late  August  only 
eight  states  (New  Hampshire,  Mas- 
sachusetts, Rhode  Island,  New 
York,  Pennsylvania,  Delaware,  New 
Jersey,  and  North  Carolina)  had  ac- 
cepted Virginia's  invitation.  Two 
states  balked  at  appointing  dele- 
gates precisely  because  they  feared 
the  conference  would  detract  even 
further  from  Congress's  stature. 
One  of  these,  embarrassingly 
enough,  was  Maryland,  which  was 
not  only  the  nominal  host  of  the 
conference  but  the  other  original 
signatory  to  the  Mount  Vernon 
compact;  the  other  was  Connecti- 
cut. In  1783  and  1784,  a  wave  of 
popular  conventions  within  the 
state  had  challenged  the  authority 
of  the  legislature,  and  Connecticut's 
political  leaders  still  regarded  all 
departures  from  settled  procedures 
as  subversive  of  good  order.  The 
South  Carolina  assembly  apparent- 
ly regarded  its  previous  approval  of 
an  act  vesting  Congress  with  a  pow- 
er to  regulate  commerce  for  fifteen 
years  as  adequate  proof  of  its  con- 
cern; while  Georgia,  which  rarely 
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involved  itself  in  national  politics, 
never  acted  on  the  Virginia  invita- 
tion at  all. 

When  the  Virginia  commissioners 
had  originally  set  September  as  the 
month  of  meeting,  they  must  have 
hoped  that  the  passage  of  addition- 
al months  would  produce  a  favor- 
able atmosphere  within  which  the 
conference  cduld  meet.  Instead,  de- 
velopments since  the  spring  had 
taken  a  more  ominous  cast.  The 
most  alarming  of  these  involved  a 
bitter  debate  within  Congress  over 
the  navigation  of  the  Mississippi, 
which  Spain  had  closed  to  the 
Americans  in  1784.  Southern  lead- 
ers felt  strongly  that  Congress 
should  insist  on  American  rights. 
But  northern  leaders,  fearing  that 
the  opening  of  the  West  would 
drain  population  from  their  own 
region,  took  a  different  view.  They 
favored  yielding  the  American 
claim  for  the  time  being  in  order  to 
secure  a  favorable  commercial  trea- 
ty with  Spain.  This  dispute  had  split 
Congress  into  two  sectional  blocs, 
leading  Madison  and  other  knowl- 
edgeable politicians  fearful  that  the 
union  might  soon  run  the  risk  of 
breaking  down  into  separate  re- 
gional confederacies. 

Against  this  background,  opti- 
mism that  the  Annapolis  confer- 
ence would  meet  the  deeper  needs 
of  the  union  proved  hard  to  sup- 
port. A  sense  that  even  the  best 
outcome  at  Annapolis  would  not  go 
nearly  far  enough  did  inspire  some 
men  to  entertain  more  ambitious 
notions.  "Many  Gentlemen  both 
within  &  without  Congress  wish  to 
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make  the  meeting  su^  ervient  to  a 
Plenipotentiary  Coi  ention  for 
amending  the  Confede.^tim."  Mad- 
ison informed  Thomas  >  in 
August.  "Tho'  my  own  \  \ 
favor  of  such  an  event,"  he  rontin- 
ued,  "yet  I  despair  so  much  of  its 
accomplishment  at  the  present  cri- 
sis that  I  do  not  extend  my  views 
beyond  a  Commercial  Reform.  To 
speak  the  truth  /  almost  despair 
even  of  this.1'  For  Madison,  caution 
remained  the  rule. 

It  is  an  open  question  whether 
that  same  caution  would  have  pre- 
vailed had  the  Annapolis  Conven- 
tion actually  been  respectably  at- 
tended. As  it  happened,  too  few 
commissioners  appeared  to  enable 
it  to  act  with  a  pretence  of  credibil- 
ity. Virginia,  New  Jersey,  and  Dela- 
ware each  had  three  commission- 
ers present,  which  meant  that  their 
delegations  could  act  lawfully  un- 
der the  terms  of  their  official  cre- 
dentials. But  with  only  two  mem- 
bers present  from  New  York 
(Hamilton  and  Benson)  and  one 
from  Pennsylvania  (Coxe),  those 
two  states  lacked  a  quorum  of  their 
delegations.  The  commissioners 
could  have  stayed  on  a  few  more 
days,  waiting  for  stragglers  from 
Massachusetts  and  Rhode  Island  to 
arrive;  and  they  probably  knew  that 
a  few  other  commissioners,  unac- 
countably delayed  by  private  busi- 
ness, might  yet  attend.  But  even  had 
they  done  so,  their  predicament 
would  have  been  no  different.  Any 
substantive  proposal  concerning 
tmde  framed  by  such  a  body  would 
carry  little  weight.  Far  from  advanc- 
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ing  the  cause  of  reform,  such  a 
recommendation  would  only  dem- 
onstrate anew  how  difficult  it  was 
to  get  the  American  states  to  unite. 

Still,  desperation  had  its  uses. 
What  other  alternative  would  re- 
main once  the  Annapolis  Conven- 
tion adjourned?  Within  this  context, 
Hamiltonian  boldness  finally  gained 
the  advantage  it  had  previously 
lacked.  Recognizing  that  every  like- 
ly method  of  proposing  modest 
amendments  to  the  Confederation 
had  now  proved  fruitless,  the  com- 
missioners concluded  there  was  no 
longer  anything  to  be  lost  by  taking 
a  greater  risk.  That  is  exactly  what 
the  commissioners  understood  they 
were  doing  when  they  decided  to 
issue  their  call  for  a  general  con- 
vention. Such  a  proposal  seemed 
likely  to  fail;  but  there  was  a  chance 
that  it  would  succeed  if  it  ind<  %  :\ 
came  to  be  perceived  as  the  only 
remaining  alternative  to  the  break- 
ing up  of  the  confederation.  The 
commissioners  took  that  perilous 
gamble.  It  paid  off  dramatically  the 
following  year. 
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The  Origins  of  the  American  Presidency 

by  THOMAS  tf.  CRONIN 


The  invention  of  the  American 
presidency  in  1787  is  some- 
times described  as  one  of  the 
most  fateful  developments  in  Amer- 
ican history.  By  no  means,  however, 
was  it  inevitable.  The  framers  of  the 
American  Constitution  could  have 
strengthened  their  existing  govern- 
ment under  the  Articles  of  Confed- 
eration— as  indeed  they  were  in- 
structed to  do  by  the  Continental 
Congress,  Many  of  the  framers  rec- 
ognized the  need  for  further  cen- 
tralization of  power,  yet  centraliza- 
tion and  the  invention  of  a  chief 
executive  were  not  one  and  the 
same. 

The  Constitutional  Convention 

Few  Americans  now  appreciate 
how  close  we  came  to  adopting  a 
kind  of  parliamentary  system.  The 
Virginia  plan,  the  outline  that  guid- 
ed discussions  at  the  Constitutional 
Convention  in  Philadelphia,  had 
proposed  that  the  president  and 
federal  judges  be  selected  by  Con- 
gress. Delegates  initially  looked  fa- 
vorably upon  this  arrangement. 
Only  after  debate  and  deliberations 
had  gone  on  for  some  time  did  the 
delegates  move  away  from  the  idea. 
Nor  can  we  completely  dismiss  the 
rumors  about  the  possibility  of 
Americans  importing  some  kind  of 
monarch.  Gossip  spread  that  Prince 
Henry  of  Prussia  or  Frederick, 
Duke  of  York  might  be  suitable 
prospects  for  establishing  a  limited 
monarchy  in  America.  Nonetheless, 
the  notion  of  three  separate  and 
distinct  branches  gradually  won 
out — the  result  of  prolonged  negoti- 
ations and  extensive  compromise. 

At  Philadelphia  the  framers  rec- 
ommended both  a  more  centralized 
national  government  and  a  relative- 
ly independent  executive.  The  cre- 
ation of  the  presidency,  like  the 
development  of  the  Constitution, 
was  the  result  of  the  collective 


experience  and  wisdom  of  the  na- 
tion. The  founders  carefully  exam- 
ined their  own  experiences — both 
good  and  bad — under  the  Crown, 
under  royal  governors,  with  their 
own  governors,  with  General 
George  Washington  during  the  Rev- 
olution, and  with  the  successes  and 
failures  of  the  Confederation.  They 
also  read  about  other  systems — 
those  of  antiquity,  and  those 
described  in  legal  commentaries 
and  theoretical  treatises.  Still,  the 
creation  of  the  national  executive 
involved  imagination,  vision  and 
risk-taking,  moving  well  beyond  the 
lessons  of  history. 

The  framers  acted  against  the 
backdrop  of  two  explicit  fears — 
that  the  national  government  would 
be  ineffective  or  that  it  would  be 
tyrannical.  The  last  thing  they  want- 
ed was  the  "second  coming"  of  a 
George  III  on  American  soil;  anti- 
monarchical  sentiment  ran  deep. 
They  were  distressed  also  by  the 
popular  uprisings,  lawlessness  and 
unchecked  democracy  Massachu- 
setts had  endured  with  Shays*  re- 
bellion the  year  before  in  1786. 
They  wanted  a  more  potent  nation- 
al government,  yet  they  were  keen- 
ly aware  that  the  American  people 
would  not  accept  too  much  central 
control,  especially  if  a  lot  of  power 
were  to  be  concentrated  in  a  single 
person  or  office. 

In  fact,  however,  most  framers 
recognized  that  the  nation's  execu- 
tive would  have  to  enjoy  a  certain 
independence.  Both  experience  and 
a  growing  body  of  political  thought 
pointed  to  a  need  for  some  execu- 
tive discretion  and  perhaps  even  a 
dose  of  inherent  or  prerogative 
power  to  be  lodged  in  the  office  of 
the  president.  Their  challenge  was 
to  invent  an  executive  office  strong 
enough  to  provide  effective  gover- 
nance without  threatening  bal- 
anced republican  forms  of  gov- 
ernment. "The  majority  of  the 


delegates  brought  with  them  no  far- 
reaching  distrust  of  executive  pow- 
er," writes  Charles  Thach,  "but 
rather  a  sobering  consciousness 
that,  if  their  new  plan  would  suc- 
ceed, it  was  necessary  for  them  to 
put  forth  their  efforts  to  secure  a 
strong,  albeit  safe,  national  execu- 
tive." In  effect,  the  question  had 
become  one  of  whether  the  Articles 
of  Confederation  had  pushed  too 
far  in  the  direction  of  legisla- 
tive rule.  Leaders  at  Philadelphia 
thought  so,  but  they  doubted  most 
Americans  were  willing  to  diminish 
much  of  their  devotion  to  republi- 
can ideas. 

The  Convention  was  divided  into 
three  groups  on  the  issue  of  the 
executive.  A  staunch  anti-monarchy 
group  was  composed  of  older  men, 
like  George  Mason  of  Virginia,  Rog- 
er Sherman  of  Connecticut  and 
Hugh  Williamson  of  North  Carolina. 
Suspicious  of  power,  they  thought 
the  executive  should  be  subordi- 
nate to  the  legislature.  Moreover, 
they  argued  that  the  nation  would 
not  accept  what  was  virtually  a 
king,  merely  because  he  was  an 
elected  one. 

A  second  group  favored  a  strong 
chief  executive,  the  more  politically 
controversial  position.  James  Wil- 
son of  Pennsylvania,  the  framer 
who  had  the  greatest  influence  on 
the  design  of  the  presidency  at  the 
Convention,  insisted  that  despotism 
could  arise  not  only  irom  a  mon- 
arch, but  also  from  the  military,  or 
the  legislature.  Thus,  power  had  to 
be  divided  and  balanced.  Gouver- 
neur  Morris  contended  that  a 
strong  executive  would  protect  the 
people  against  the  potential  of  tyr- 
anny of  the  legislature. 

Moderate  delegates,  caught  be- 
tween these  two  positions,  support- 
ed some  kind  of  executive  yet  they 
viewed  the  office  as  a  potential 
source  of  danger  and  wanted  its 
powers  limited.  One  delegate  pro- 
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posed  importing  a  monarch  to  work 
under  legislative  auspices,  as  the 
British  had  done  with  William  of 
Orange  in  1689.  John  Rutledge 
wanted  to  follow  the  model  of  most 
states  (including  his  own  South 
Carolina)  and  empower  Congress 
to  choose  the  president. 

The  convention  finally  accepted 
the  necessity  of  an  executive,  but  a 
series  of  fundamental  matters  had 
still  to  be  discussed.  Should  there 
be  a  plural  or  a  single  executive? 
How  independent  should  the  exec- 
utive be  from  Congress?  Who 
should  choose  the  executive  and 
for  how  long  a  term?  What  about 
reelectability?  What  kind  of  execu- 
tive office  would  conform  to  re- 
publican theory?  How  much  power 
should  be  granted  the  executive?  A 
powerful  executive  might  usurp 
legislative  functions,  yet  too  weak 
an  executive  would  be  devitalized 
by  the  strong  legislature. 

The  British  Crown  provided  an 
ever-present  model  to  the  framers. 
Many,  wanting  to  avoid  the  exam- 
ple of  the  Confederation  which  had 
no  viable  executive,  sought  to  re- 
produce the  powers  of  the  mon- 
arch, restraining  them  where  exces- 
sive. The  framers  also  had  the 
precedent  of  the  United  States  as 
colonies  and  as  independent  enti- 
ties. Royal  governors,  succeeded  by 
elected  state  executives  in  some  of 
the  states,  had  made  the  idea  of  a 
single,  functioning  administrator 
part  of  America's  heritage. 

It  was  New  York  that  provided 
the  most  compelling  example  in 
post-colonial  America  of  a  single 
executive  head  of  government  with 
significant  power.  An  important 
model  for  the  United  States  Consti- 
tution and  its  separation  of  powers, 
the  New  York  constitution  of  1777 
provided  for  a  popularly-elected 
governor  who  served  a  three-year 
term  and  whose  duties  included 
"taking  care  that  the  laws  are  faith- 


fully executed  to  the  best  of  his 
ability/'  The  term  was  renewable 
with  no  limits  stipulated.  John  Jay, 
Gouverneur  Morris,  and  Robert  Liv- 
ingston— all  of  whom  questioned 
the  political  wisdom  of  the  general 
public — had  devised  a  strengthened 
executive  in  New  York,  not  just  as  a 
check  on  the  legislature  but  also  as 
a  check  on  the  people  and  their  role 
in  popular  democracy. 

New  York  would  have  been  a  less 
valuable  example  without  an  effec- 
tive executive  willing  and  able  to 
use  his  powers.  Governor  George 
Clinton  made  full  use  of  his  powers 
during  his  several  terms.  He  exer- 
cised independent  control  over  the 
militia,  proposed  legislation,  threat- 
ened to  terminate  legislative  ses- 
sions, and  vetoed  fifty-eight  bills  in 
the  ten  years  prior  to  the  Philadel- 
phia Convention.  Clinton's  execu- 
tive leadership  plainly  provided  a 
model  for  the  framers  of  the  Consti- 
tution. 

In  setting  up  the  Confederation 
government  in  the  1780s,  Ameri- 
cans had  virtually  omitted  the  exec- 
utive. Allowing  their  contempt  for 
the  British  king  to  dictate  their 
decisions,  they  created  a  govern- 
ment incapable  for  many  reasons  of 
performing  some  of  its  functions. 
By  1787,  confronted  with  both  this 
unsuccessful  model  and  less  driven 
by  the  emotions  of  the  hour,  the 
framers  were  willing  to  consider 
vesting  a  single  individual  with 
powers  adequate  to  the  office. 

In  addition,  everyone  presumed 
that  George  Washington,  whose 
reputation  was  unequaled  in  the 
country,  would  become  that  first 
president.  His  deft  handling  of  pow- 
er during  his  command  of  the  revo- 
lutionary forces  constituted  reas- 
surance to  the  framers  that  his 
performance  in  office  would  be 
properly  restrained. 

Writings  of  political  theorists 
also  played  a  role  in  the  thinking  of 


the  men  at  Philadelphia.  Most  of  the 
delegates  had  college  educations 
and  were  widely  read.  Although 
practical  experience  influenced  the 
proceedings  most  heavily,  the  gen- 
eral ideas  of  the  Enlightenment — as 
reflected  especially  in  the  writings 
of  Locke,  Montesquieu,  Blackstone 
and  the  writers  of  the  Scottish  En- 
lightenment—were a  part  of  the 
political  culture  on  both  sides  of 
the  Atlantic. 

John  Locke's  influence  was  espe- 
cially important.  In  his  Second 
Treatise  on  Government,  Locke  as- 
serted that  people  give  up  their 
freedom  and  enter  political  society 
because  the  state  of  nature  lacks 
three  things:  clear  settled  laws,  im- 
partial judges,  and  the  power  to 
carry  out  the  laws  and  enforce  the 
decrees  of  judges.  Locke  outlined 
specific  powers  an  executive  might 
have:  the  ability  to  call  together  and 
to  end  legislative  sessions,  to  certi- 
fy legislative  districts,  and  to  act 
according  to  his  own  discretion 
when  the  public  good  required — 
even  when  laws  were  silent  and 
even  sometimes  in  opposition  to 
the  direct  letter  of  the  law.  This  was 
the  doctrine  of  "prerogative." 
Locke  was  saying,  in  effect,  that 
sometimes  an  executive  might  de- 
termine that  emergency  or  survival 
warranted  extralegal  or  illegal  ac- 
tion. He  maintained  that  legisla- 
tures were  too  large  and  too  slow  to 
cope  with  some  kinds  of  emergen- 
cies and  that  executive  discretion 
was  therefore  essential.  Too  strict 
or  rigid  an  adherence  to  the  law 
could  sometimes  do  severe  harm. 
Further,  in  Locke's  view,  "federa- 
tive powers,"  which  included  con- 
ducting foreign  relations,  making 
war  and  pcuce,  and  entering  into 
treaties  and  alliances,  also  required 
executive  discretion.  The  King  of 
England  possessed  these  powers; 
Locke  interpreted  them  as  a  neces- 
sary aspect  of  competent  govern- 
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ment. 

James  Madison  said  Montesquieu 
was  a  main  source  for  the  theory  of 
separate  powers,  although  several 
ctJher  theorists  had  advocated  simi- 
lar systems.  Montesquieu,  who  had 
sjh&K&  several  years  studying  the 
British  system,  was  convinced  it 
was  the  soundest  model  for  a  peo- 
ple who  wanted  to  preserve  and 
nourish  liberty.  He  believed  power 
was  fairly  evenly  distributed  in  En- 
gland among  King,  House  of  Com- 
mons, and  House  of  Lords.  Montes- 
quieu also  believed  the  executive 
branch  of  government  was  better 
administered  by  one  than  many,  the 
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legislative  branch  better  by  many 
than  one. 

In  the  end,  America's  founding 
politicians  moved  well  beyond  the 
theorists1  ideas.  The  examples  of 
the  Crown,  colonial  governments, 
experience  with  their  new  state 
governments,  and  Governor  Clin- 
ton's performance  in  New  York  as 
well  as  General  Washington's  mili- 
tary leadership  doubtless  had  more 
influence  on  i£e  pragmatic  political 
architects  in  Philadelphia  than  any 
strict  reading  of  any  theorist  or 
collection  of  theorists.  After  all, 
they  were  revolutionaries  who  had 
fought  and  won  a  bloody  war  and 


they  were  also  practical  politicians 
representing  specific  i^^ioiis  and 
distinctive  interests. 

Article  II 

When  the  delegates  in  Philadel- 
phia finished  their  work,  Article  II, 
section  1  of  the  Constitution  read: 
"The  executive  power  shall  be  vest- 
ed in  a  president  of  the  United 
States  of  America."  This  language  is 
generally  interpreted  today  as  giv- 
ing the  president  broad  powers,  in- 
cluding the  authority  to  take  emer- 
gency actions  to  protect  the  lives  of 
citizens  and  the  vital  interests  of 
the  nation. 

In  addition,  Article  II,  section  2 
stated  specifically  that  the  presi- 
dent would  be  commander-in-chief 
of  the  army,  navy  and  militia  of  the 
several  states,  when  Congress 
called  them  into  service.  He  would, 
lUce  the  British  King,  have  the  pow- 
w  to  grant  reprieves  and  pardons 
for  offenses  against  the  United 
States.  This  section  also  gave  the 
president  the  authority  to  conduct 
foreign  affairs:  to  make  treaties  and 
appoint  ambassadors  (albeit  with 
the  consent  of  the  Senate).  Further, 
again  with  the  consent  of  the  Sen- 
ate, the  president  was  to  appoint 
other  executive  officials  as  well  as 
the  justices  of  the  Supreme  Court. 
(No  mention  was  made  about  a 
president's  powers  to  remove  ap- 
pointed executive  branch  officials. 
Presidents  would  win  considerable 
discretion  in  this  area,  but  not  with- 
out prolonged  fights  with  Congress 
and  litigation  in  the  federal  courts.) 

Presidents  were  also  expected  ;  v 
play  a  role  in  the  legislative  proc- 
ess. The  Constitution  stipulated 
that  they  provide  Congress  infor- 
mation on  the  state  of  the  union 
and  recommend  to  its  two  houses 
such  measures  as  they  d  ;med  nec- 
essary. As  was  f]"  case  in  Massa- 
chusetts (but  not'  in  most  states),  a 
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president  would  also  have  a  quali- 
fied veto  to  prevent  Congress  from 
overstepping  its  boundaries  and  to 
enable  him  to  influence  the  actual 
course  of  legislation.  Congress 
could,  however,  overrule  the  veto 
by  a  two-thirds  vote  of  both  houees. 

The  president  would  provide  for 
continuous  administration  of  na- 
tional programs,  seeing  that  the 
laws  were  faithfully  executed.  Little 
did  these  early  Americans  realize 
how  many  laws  would  pass  and 
how  often  Congress  would  delegate 
broad  discretion  to  the  executive 
branch. 

The  Constitution  also  made  the 
president  head  of  state  by  designat- 
ing him  to  receive  ambassadors  and 
other  foreign  dignitaries.  Defenders 
of  the  Constitution  implied  this  was 
common  sense  and  far  more  conve- 
nient than  calling  Congress  into 
session  to  perform  this  chore  every 
time  visitors  came.  Yet  this  ceremo- 
nial or  symbolic  responsibility  in 
effect  turned  the  president  into  an 
exceedingly  important  spokesper- 
son and  symbol-in-chief  for  the  na- 
tion. 

The  considerable  responsibilities 
assigned  to  the  president  engen- 
dered heated  debate  during  the 
tense  political  battles  preceding  the 
ratification  of  tho  Constitution.  The 
scope  of  his  powers  and  the  fact 
that  the  incumbent  would  have  a 
four-year  term  and  would  remain 
eligible  to  stand  for  reelection  for 
an  unlimited  number  of  additional 
terms  led  opponents  to  fear  this 
office.  Supporters  maintained  that 
though  this  new  president  would 
have  important  responsibilities,  the 
executive  would  be  for  the  most 
part  subordinate  to  Congress.  The 
Constitution  enabled  the  president 
to  exercise  swift  independent  ac- 
tion only  under  exceptional  circum- 
stances. 

The  president  would  also  be  sub- 
ject to  impeachment.  In  one  of  his 


many  outbursts  at  the  Philadelphia 
convention,  Gouverneur  Morris  de- 
manded that  the  new  executive  not 
be  impeachable.  In  response,  the 
venerable  Ber\jamin  Franklin  ob- 
served: "Well,  he'd  either  be  im- 
peachable or  he'd  be  assassinated." 
Morris  looked  at  that  great  source 
of  wisdom  and  experience  and  said 
at  once:  "My  opinion  has  changed." 

The  method  of  selecting  this 
chief  executive  occupied  a  great 
deal  of  time  at  the  Constitutional 
Convention.  Several  delegates,  as 
mentioned  earlier,  believed  the  ex- 
ecutive should  be  chosen  by  Con- 
gress, following  the  example  of 
most  of  the  states.  Others  objected, 
however,  saying  that  procedure 
would  make  the  executive  overly 
dependent  on  Congress.  The  dele- 
gates also  considered  selection  by 
the  Senate,  by  state  governors,  by 
the  people  and  by  state  legislators. 
There  were  objections  to  every  pro- 
posal. 

Eventually,  a  compromise  plan 
provided  for  the  now  famous  "elec- 
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toral  college."  A  president  would  be 
elected  by  this  body  to  which  each 
state  might  appoint,  in  any  way  its 
state  legislature  prescribed,  as 
many  members  as  the  total  of  its 
representatives  and  senators  in 
Congress.  These  electors  would  ex- 
ercise their  own  judgment  in  select- 
ing a  virtuous  and  prudent  man  to 
serve  as  president.  The  framers  had 
plainly  invented  an  idealized  selec- 
tion process  that  stressed  virtue 
and  underestimated  the  inevitabil- 
ity of  conflict  and  party  competi- 
tion. 

President  Washington 

The  Constitution,  as  drafted  and 
ratified,  was  a  bold  and  ingenious 
document.  Yet  it  did  not  itself  guar- 
antee that  the  presidency  would 
work  and  that  Americans  would 
eryoy  both  representative  and 
effective  government.  Much  would 
depend  on  how  George  Washington 
interpreted  the  Constitution  and 
how  his  compatriots  would  re- 
spond to  his  executive  leadership. 

For  more  than  eight  years,  Wash- 
ington had  served  his  country  as 
eommander-in-chief  of  the  Revolu- 
tionary Army.  He  had  been  granted 
extraordinary  powers  and  had  exer- 
cised them  wisely.  With  the  war 
won  he  resigned  and  returned,  a 
national  hero,  to  his  Mount  Vernon 
farm.  During  the  war  he  had  re- 
buked officers  who  had  plotted  to 
make  him  king,  "Everyone  knew 
him  to  be  above  suspicion  and  with- 
out overweening  ambition,"  histori- 
an Marcus  Cunliffe  writes,  "Every- 
one knew  too  that  with  ratification 
of  the  new  Constitution  it  would  be 
unthinkable  to  name  any  man  but 
him  as  America's  first  true  presi- 
dent." 

Washington  reluctantly  accepted 
this  new  honor.  He  was  fifty-seven 
years  old  and  his  health  was  not 
good.  He  worried  about  the  poten- 
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"There  is  scarcely  any  part  of  my 
conduct  which  may  not  hereafter 
be  drawn  into  precedent " 
— George  Washington 


tially  crushing  burdens  and  obliga- 
tions of  the  office;  he  told  friends  he 
was  not  qualified.  Seeking  to  es- 
cape, he  asked  in  vain  if  he  had  not 
already  served  his  country  long  and 
well  enough.  But  he  was  one  of  the 
only  persons  known,  respected  and 
trusted  in  all  the  states.  Further,  he 
had  been  a  prime  mover  in  bringing 
about  the  constitutional  changes 
that  had  created  the  new  executive. 
The  first  election  for  president  was 
held  in  January  1789.  His  choice  by 
the  electoral  college  was  unani- 
mous. 

Washington  knew  that  he  walked 
"on  untrodden  ground."  "There  is 
scarcely  any  action  the  motive  of 
which  may  not  be  subjected  to 
a  double  interpretation,"  he  said. 
"There  is  scarcely  any  part  of  my 
conduct  which  may  not  hereafter 
be  drawn  into  precedent."  "[My] 
movements  to  the  chair  of  Govern- 
ment," he  wrote  Acting  Secretary  of 
War  Henry  Knox  in  April  1789,  "will 
be  accompanied  by  feelings  not  un- 
like those  of  a  culprit  who  is  going 
to  the  place  of  his  execution:  so 
unwilling  am  I,  in  the  evening  of  a 
life  nearly  consumed  in  public 
cares,  to  quit  a  peaceful  abode  for 
an  Ocean  of  difficulties,  without 
that  competency  of  political  skill, 
abilities  and  inclination  which  is 
necessary  to  manage  the  helm."  A 
man  of  enormous  pride,  self-esteem 
and  achievement,  Washington 
knew  his  limitations.  He  knew  he 
was  not  an  orator,  philosopher, 
constitutional  theorist  or  political 
organizer. 

On  the  other  hand  he  was,  and 
had  been  for  nearly  a  decade,  a 
national  hero,  the  recipient  of  lav- 
ish praise.  Washington  not  only  ac- 
cepted the  deference  graciously,  he 
used  it  as  a  means  of  legitimizing 
both  his  new  office  and  the  new 
national  government  he  had  la- 
bored so  long  to  bring  into  being. 
No  matter  how  ably  Alexander 


Hamilton  and  others  had  explained 
the  Constitution,  and  the  provisions 
relating  to  the  chief  executive,  it 
was  now  up  to  Washington  to  carry 
out  the  promise  of  the  office,  estab- 
lishing precedents  at  every  turn.  He 
understood  that  written  constitu- 
tions do  not  implement  themselves, 
that  a  functioning  constitution  in- 
cludes traditions,  practices,  and  in- 
terpretations which  fill  out  the  writ- 
ten document.  Washington  may  not 
have  been  a  philosopher,  but  he  had 
mature  political  values  about  the 
purposes  and  appropriate  process- 
es of  the  Constitution.  Thus,  he  was 
committed  to  the  rule  of  law.  Al- 
though he  was  somewhat  of  a  skep- 
tic about  the  doctrine  of  separated 
powers  he  recognized  the  primacy 
of  Congress  in  domestic  policymak- 
ing. He  regularly  declined  to  use  his 
veto  power  even  when  Congress 
sent  him  legislation  he  disliked. 
And  he  held  fast  to  the  "Federalist" 
view  that  the  nation's  power  and 
responsibilities  must  be  respected 
by  the  states. 

As  noted,  the  founders  decided  to 
grant  the  chief  executive  the  addi- 
tional responsibilities  of  receiving 
ambassadors  and  other  foreign  dig- 
nitaries, making  the  president  head 
of  state  and  chief  symbolic  leader 
as  well.  President  Washington  act- 
ed out  superbly  the  head-of-state 
and  symbolic  fiinctions  Americans 
now  regularly  expect  of  presidents. 
As  a  morale-builder  and  national 
spokesman,  he  unified  the  nation, 
encouraging  the  integration  of  dis- 
parate states  and  regions.  His  rever- 
ence for  the  Constitution  and  faith 
in  constitutionalism,  a  crucial 
American  value,  set  standards  for 
his  successors. 

President  Washington  knew  his 
immediate  responsibility  was  as  an 
administrator,  and  he  concentrated 
efforts  on  stabilizing  the  structure 
of  the  Republic's  new  government. 
Fortunately  for  Washington,  the 


newly  structured  two-house  Con- 
gress did  not  attempt  to  regain  the 
dominant  role  the  legislature  had 
played  during  the  Confederation. 
Speaker  of  the  House  James  Madi- 
son, however,  would  sometimes 
contend  that  the  president  could 
not  exercise  even  powers  assigned 
to  him  by  the  Constitution  without 
approval  of  Congress.  Secretary  of 
the  Treasury  Hamilton,  Madison's 
friend,  disagreed  and  insisted  that 
executive  power  was  generally 
vested  in  the  president.  Congress 
concurred  in  Hamilton's  view  and 
readily  conceded  to  Washington  the 
right  to  choose  his  own  officials  as 
well  as  to  nominate  judges  and  dip- 
lomats. However,  unlike  modern 
day  presidents,  Washington  sought 
scrupulously  not  to  impose  his  poli- 
cy views  on  Congress,  and  Con- 
gress, in  turn,  allowed  him  consid- 
erable freedom  to  implement  the 
laws  and  policies  of  the  new  repub- 
lic. 

Washington,  for  example,  as- 
sumed the  responsibility  of  creating 
the  cabinet.  While  he  did  not  regard 
his  department  secretaries  as  a 
team  or  council  that  would  act  col- 
lectively, he  did  look  to  his  depart- 
ment heads  as  assistants  and  advi- 
sors. At  first  there  were  no  regular 
meetings.  He  let  them  run  their  own 
departments,  reserving  his  right  to 
make  all  final  decisions.  In  an  efiort 
to  promote  national  unity,  he  ap- 
pointed Thomas  Jefferson,  an  Anti- 
Federalist,  as  Secretary  of  State, 
and  Alexander  Hamilton,  a  consum- 
mate Federalist,  as  Secretary  of  the 
Treasury.  He  avoided  making  the 
executive  branch  an  arm  of  any  one 
party  even  though  he  was  himself  a 
staunch  Federalist.  Washington 
served  as  a  balance  between  the 
Jeffersonian  and  Hamilton 
groups — neither  side  could  do  with- 
out him  if  it  was  to  be  heard. 

Washington's  actions  as  com- 
mander-in-chief laid  claim  to  broad 
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authority.  Jn  1794  Washington 
called  out  the  militia  from  Virginia, 
Maryland,  Pennsylvania  and  New 
Jersey  and,  at  least  initially,  took  to 
the  field  himself  as  commander  of 
13,000  troops  headed  for  western 
Pennsylvania  where  "Whiskey  Re- 
bels" had  refused  to  pay  national 
excise  taxes. 

In  April  of  1793,  President  Wash- 
ington issued  the  Proclamation  of 
Neutrality  that  stated  America  was 
at  peace  with  both  Great  Britain 
and  France  and  urged  Americans 
not  to  get  involved  in  the  conflict 
between  those  two  feuding  nations. 
This  decision  involved  complex  and 
delicate  questions  both  about  presi- 
dential authority  and  about  foreign 
policy.  Washington  consulted  his 
cabinet  and  acted  with  determina- 
tion. 

Presidential  prerogative  as  com- 
mander-in-chief, it  soon  became 
clear,  would  naturally  extend  into 
areas  of  foreign  policy.  Congress 
generally  left  major  decisions  of 
making  and  implementing  foreign 
policy  to  the  president,  it  was  his 
authority  to  "make"  treaties  (mean- 
ing to  negotiate  them),  to  submit 
them  to  the  Senate,  and  if  the  Sen- 
ate consented,  to  make  the  final 
decision  whether  to  ratify  them  on 
behalf  of  the  nation.  This  procedure 
has  become  standard.  In  1792, 
when  it  looked  as  if  America  might 
go  to  war  with  Britain,  Congress 
recognized  that  the  challenge  re- 
quired quick,  firm  action  of  a  kind 
the  deliberative  national  legislature 
itself  could  not  take.  It  therefore 
granted  Washington  the  additional 
power  of  conducting  diplomatic  ne- 
gotiations. 

Washington  saw  his  task  as  con- 
solidating the  government,  to  bring 
coherence  to  the  particularistic  pol- 
icies the  several  states  had  earlier 
tried  to  pursue.  It  fell  to  him  to 
organize  a  permanent  national  gov- 
ernment, recruit,  nominate  or  ap- 
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point  its  officials  and  reconcile  the 
diverse,  competing  aspirations  the 
citizens  had  for  their  government. 
In  doing  so,  Washington  helped  es- 
tablish the  presidency  as  an  effec- 
tive branch  of  government. 

As  one  of  his  last  mqjor  gifts  to 
the  nation.  President  Washington 
voluntarily  left  office  at  the  end  of 
his  second  term.  Some  contempo- 
raries thought  he  would  stay  until 
his  death.  Washington  believed, 
however,  that  the  American  experi- 
ment needed  to  witness  the  orderly 
transfer  of  power  from  one  presi- 
dent to  an  elected  successor.  Only 
then  would  we  complete  the  dem- 
onstration that  a  people  could  rale 
itself  according  to  its  own  laws.  His 
decision  after  two  terms  to  retire 
from  this  new  center  of  power  and 
prestige  in  the  nation  set  a  prece- 
dent that  was  followed  without  for- 
mal instruction  for  more  than  144 
years  and  then,  after  one  departure, 
it  was  mandated  by  the  Twenty- 


second  Amendment  to  the  Consti- 
tution. 

Conclusion 

The  invention  and  establishment 
of  the  American  executive  took 
place  over  a  twenty-year  period, 
roughly  between  1775  and  1796. 
The  excesses  and  deficiencies  of 
legislative  government  caused  peo- 
ple to  reconsider  the  executive  in- 
stitutions they  had  earlier  rejected, 
and  to  create  a  chief  executive  with 
adequate  authority  to  do  the  job. 

Still,  our  fundamental  ambiva- 
lence toward  executive  power  re- 
mains. Today  we  have  an  even 
greater  recognition  of  the  need  for 
occasional  executive  discretion  and 
prerogative  in  crises.  During  the 
course  of  normal  business,  howev- 
er, we  prefer  that  the  president  be 
bound  by  instructions  from  Con- 
gress and  the  letter  of  the  law. 

More  and  more,  presidents  have 
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been  forced  to  bypass  deliberations 
with  the  Congress  and  to  become 
popular  or  plebiscitary  national 
leaders — rallying  the  people  to 
their  programs.  In  the  absence  of 
effective  parties  or  sympathetic 
leadership  in  Congress,  many  of  our 
presidents  continue  to  enlarge  their 
office.  Part  of  this  practice  is  due  to 
the  transformation  of  the  role  of  the 
United  States  in  global  affairs.  Part 
is  also  due  to  our  changing  econo- 
my and  the  rise  of  the  "Administra- 
tive" and  "Regulatory  State,"  Not 
everyone  is  pleased  by  this  develop- 
ment. Some  students  of  the  presi- 
dency wish  for  more  self-restraint 
by  presidents  or  seek  additional 
checks  and  balances. 

The  vast  growth  of  the  country 
and  its  economic  reach  throughout 
the  globe  have  had  a  profound  in- 
fluence on  the  office  of  the  presi- 
dent. The  national  executive  exer- 
cises the  indispensable  statecraft 
responsibilities  circumstances  peri- 
odically demand  in  every  society.  In 
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doing  so,  it  surely  fulfills  cne  of  the 
important  goals  of  the  Constitu- 
tion's framers. 

The  dynamics  of  American  de- 
mocracy and  the  American  econo- 
my increasingly  revolve  around  the 
presidency.  This  result  was  not  ex- 
actly intended.  Yet  the  permanently 
preeminent  presidency  is  the  prod- 
uct of  forces  that  continue  to  roll 
and  events  that  cannot  be  undone. 
Unique,  dangerous,  yet  necessary, 
the  creation  of  the  American  presi- 
dency was  a  brilliant  gamble  and  it 
has  served  us  reasonably  well. 

The  enduring  challenge  for  us  at 
the  two-hundred-year  mark  is  to 
encourage  the  presidential  leader- 
ship we  need  yet  strengthen  alter- 
native constitutional  processes  that 
will  ensure  resp  o nsib  le  and  ac- 
countable democratic  leadership. 
We  need  to  be  wary  about  giving 
the  presidency  additional  political 
advantages  or  powers.  We  are  also 
well-advised  to  heed  the  counsel  of 
the  late  Clinton  Rossiter  when  he 
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wrote  that  we  should  be  "alert  to 
abuses  of  those  [powers]  he  already 
holds,  cognizant  that  the  present 
balance  of  the  Constitution  is  not  a 
cause  for  unlimited  self-congratula- 
tion," 


Suggested  additional  reading: 

Corwin,  Edward  S.  The  President:  Office  and 
Powers  (1957). 

Fisher,  Louis.  Constitutional  Conflicts  Be- 
tween Congress  and  the  President  (1985). 

Flexner,  James  Thomas.  Washington:  The 
Indispensable  Man  (1974). 

Ketcham,  Ralph.  Presidents  Above  Party: 
The  First  American  Presidency^  1784- 
1829  (1984). 

Morris,  Richard.  Witnesses  at  the  Creation: 
Hamilton,  Madison  and  Jay  and  the  Con- 
stitution (1985). 


Thomas  E.  Cronin  wrote  this  while  serv- 
ing as  Visiting  Professor  of  Politics, 
Princeton  University  (1985-6).  He  is 
McHugh  Distinguished  Professor  of 
American  Institutions  and  Leadership 
at  The  Colorado  College.  His  writings 
include  The  State  of  the  Presidency 
(1980)  and  Rethinking  The  Presidency 
(1982). 


this  Constitution 


A  Parley 

The  Eiectoral  College:  A  Paradigm  of 
American  Democracy 

by  JUDITH  A.  BEST 


There  is  probably  no  American 
institution  more  worthy  of  our 
study  during  the  Bicentennial 
celebration  of  our  Constitution 
than  the  electoral  college;  as  Martin 
Diamond  said,  it  is  a  paradigm  of 
the  American  democracy.  And  yet  it 
is  also  the  most  misunderstood  and 
maligned  of  our  governing  institu- 
tions. 

On  first  consideration  the  elec- 
toral college  appears  to  be  undemo- 
cratic because  the  president  is  offi- 
cially chosen  by  separate  sets  of 
electors  rather  than  by  the  people. 
Technically,  the  people  vote  for 
presidential  electors  for  their  state; 
the  Constitution  grants  each  state 
as  many  electors  as  it  has  represen- 
tatives in  both  houses  of  Congress. 
The  Constitution  itself  does  not 
prescribe  how  a  state's  electors  will 
be  chosen,  but  leaves  that  decision 
to  the  individual  state  legislatures. 
In  the  early  years  of  the  republic,  a 
variety  of  methods  were  employed, 
but  by  1832,  all  but  two  of  the  states 
had  adopted  popular  elections  and 
the  federal  unit  rule,  which  awards 
all  of  a  state's  electoral  votes  to  the 
winner  of  a  state-wide  plurality. 

Many  argue  for  the  abolition  of 
the  electoral  college,  and  it  is  true 
that  the  office  of  the  elector  is  an 
anachronism.  The  system  as  we 
know  it  evolved  in  response  to 
growing  populism  and  to  the  devel- 
opment of  the  political  parties  with 
their  nominating  conventions.  Now, 
under  the  two-party  system  and  the 
popular  vote  unit  rule,  the  candi- 
dates for  the  office  of  elector  are 
selected  by  state  party  officials  and 
pledged  in  advance  of  the  general 
election  to  vote  for  their  piety's 
nominee.  The  casting  of  the  elector- 
al votes  has  become  a  pro  forma 
ritual.  The  office  of  elector  could  be 
abolished  and  the  electoral  votes 
could  be  cast  automatically  without 
affecting  the  system.  The  electors 
are  mere  ciphers;  it  is  the  electoral 


votes  under  the  federal  unit  rule 
that  are  essential. 

The  electoral  college  is  a  para- 
digm of  the  American  democracy 
because  it  is  based  en  popular 
votes  aggregated  state  by  state: 
thus  it  is  both  democratic  and  fed- 
eral. This  outcome  is  fitting  be- 
cause our  Constitution  created  a 
democratic  federal  republic.  We  are 
not,  never  have  been  and  were  not 
intended  to  be,  a  simple  democracy 
because  a  simple  democracy  is  a 
form  of  tyranny — a  majority  tyran- 
ny. A  simple  democracy  places  all 
power,  unlimited,  unchecked  pow- 
er, in  the  hands  of  an  arithmetical 
majority.  The  founders  fully  under- 
stood majority  tyranny,  and  they 
devoted  their  every  effort  to  pre- 
vent it  because  the  goal  of  just 
government  is  the  common  good — 
the  good  of  all,  not  simply  the  good 
of  the  majority. 

Reasonable  Majorities 

Since  the  government  the 
founders  created  was  to  be  a  demo- 
cratic one,  it  was,  of  course,  to  be 
ruled  by  a  majority.  But  the 
founders  were  quite  particular 
about  the  kind  of  majority  that  was 
to  rule,  and  they  definitely  wanted 
more  than  an  arithmetical  majority. 
As  Jefferson  put  it,  the  will  of  the 
majority  must  prevail,  "but  that  will 
to  be  rightful  must  be  reasonable." 
The  founders  wanted  majority  rule 
with  minority  consent.  Reasonable 
majorities  can  gain  the  consent  of 
the  minority  not  only  because  their 
policies  are  moderate,  but  also  be- 
cause they  are  constituted  in  a  way 
that  allows  the  minority  to  win 
something  some  of  the  time.  Thus, 
majorities  must  be  constructed  so 
that  in  some  places,  on  some  occa- 
sions and  on  some  issues  each  mi- 
nority may  be  part  of  a  majority 
coalition.  It  would  be  irrational  for 
a  permanently  locked-out  minority 
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to  consent  to  majority  rule. 

The  founders  believed  that  a  na- 
tion composed  of  many  different 
competing  minority  factions  would 
be  less  likely  to  develop  a  huge 
homogeneous  or  monolithic  fac- 
tion. But  probability  is  not  certain- 
ty, and  the  stakes  were  high — the 
stakes  were  liberty.  Even  today 
when  the  population  is  nearly  sixty 
times  greater  and  the  economy  is 
many  times  more  diverse  than  in 
1789,  it  is  still  possible  to  conceive 
of  the  formation  of  at  least  two 
majority  factions:  whites  and/or 
Christians. 

Our  founders  knew  that  the  na- 
tion would  not  be  safe  from  major- 
ity tyranny  unless  they  used  the 
diversity  engendered  by  the  large 
republic  to  form  the  kind  of  major- 
ities they  wanted — reasonable  ma- 
jorities. Their  policy  was  to  use 
"opposite  and  rival  interests"  to 
check  each  other.  To  this  end,  they 
used  a  number  of  devices  (the  sepa- 
ration of  powers  is  one  example) 
including  the  federal  principle  of 
dividing  national  power  by  states. 
Each  state  contains  a  different  or 
slightly  different  combination  of  in- 
terests and  this  not  only  makes 
them  suitable  rivals,  it  also  provides 
more  opportunities  for  minorities 
to  be  part  of  a  districted  majority 
coalition  and  thus  win  something. 
The  founders  used  the  federal  prin- 
ciple as  the  basis  of  all  elections  for 
national  officers,  and  for  ratifica- 
tion of  the  Constitution  itself  as 
well  as  all  future  amendments  to  it. 
Because  the  popular  votes  for  pres- 
ident are  aggregated  on  a  state-by- 
state  basis,  the  electoral  vote  sys- 
tem incorporates  the  presidency 
into  the  federal  system. 

Moderate  Candidates 

The  rules  of  any  game  determine 
not  only  how  the  game  is  to  be 
played  bu::  who  can  play  it  well.  The 
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intended  to  be,  a  simple  democracy  because  a  simple  democracy  is  a 
form  of  tyranny— a  majority  tyranny. 


rules  of  the  electoral  vote  contest 
favor  politically  and  ideologically 
moderate  candidates  who  have  a 
broad,  cross-sectional  base  of  sup- 
port. Under  the  federal  unit  rule,  if  a 
candidate  wins  a  state  with  51  per- 
cent of  the  popular  vote  (or  even  a 
plurality),  he  wins  100  percent  of 
the  state's  electoral  vote.  A  candi- 
date who  wins  a  state  with  85  per- 
cent of  the  popular  vote  still  wins 
only  100  percent  of  the  state's  elec- 
toral vote.  This  fact  creates  the 
incentive  to  widen  and  flatten  out 
one's  coalition.  The  payoff  is  great- 
er if  one  wins  many  states  by  even 
small  margins  than  it  is  if  one  wins 
just  a  few  states  by  landslides.  The 
rules  of  the  contest  make  the  dis- 
tribution of  popular  votes  as  im- 
portant as  their  number.  These 
rules  make  a  sectional  strategy  or  a 
geographical  concentration  of  sup- 
port, say  in  the  populous  Eastern 
megalopolis,  a  formula  for  defeat.  A 
candidate  who  adopted  a  sectional 
strategy  might  win  a  mEyority  of  the 
popular  votes,  but  he  would  lose 
the  election  because  he  wouldn't 
win  enough  states. 

What  holds  true  for  sectional 
candidacies  also  holds  true  for 
ideologically  extremist,  single-is- 
sue, or  third-party  candidates.  They 
cannot  combine  their  votes  across 
state  lines  and  thus  are  unlikely  to 
win  any  states  at  all.  The  only  time 
they  can  win  any  state  or  states  is 
when  their  followers  cluster  togeth- 
er within  a  given  state  or  a  few 
states,  but  a  few  states  are  not 
enough  to  win  the  presidency.  As  a 
result,  the  electoral  college  system 
has  undercut  any  tendencies  to  or- 
ganize parties  or  candidate  strate- 
gies on  sectional,  class,  religious, 
racial  or  ideological  lines.  It  forces 
these  factions  to  compromise  at  the 
state  level  and  in  a  wide  varietjr  of 
ways  with  many  differing  groups 
within  the  several  states.  Success- 
ful candidates  must  create  broad 
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coalitions.  Coalition-building  re- 
quires consultation,  negotiation,  ac- 
commodation and  compromise. 
The  more  often  it  is  done,  the  more 
moderate  and  the  more  inclusive 
the  result. 

Because  the  federal  unit  rule 
gives  all  of  a  state's  electoral  votes 
to  the  winner  of  the  state-wide  pop- 
ular plurality,  tbs  federal  unit  rule 
has  a  magnifying  effect.  In  the  1976 
election,  Jimmy  Carter  won  50.5 
percent  of  the  national  popular  vote 
for  a  margin  of  2.1  percent  over 
Gerald  Ford.  When  these  popular 
votes  were  aggregated,  under  the 
federal  unit  rule,  into  electoral 
votes,  Carter  won  297  or  55  percent. 
This  magnifying  effect  reinforces 
the  victory  of  the  popular  vote  win- 
ner, and  it  has  done  so  time  and 
again  in  every  election  but  one,  the 
election  of  1888.  In  that  election, 
Cleveland  ran  a  sectional  campaign, 
beating  Harrison  in  the  popular 
vote  by  a  negligible  0.8  percent,  but 
losing  to  Harrison  in  the  electoral 
vote.  In  terms  of  popular  votes,  this 
election  was  so  close  as  to  be  al- 
most a  draw.  In  terms  of  electoral 
votes,  Harrison  had  broader  sup- 
port. 

This  magnifier  effect  has  two 
highly  desirable  results.  First,  it 
converts  popular  pluralities  into 
electoral  majorities  thus  avoiding 
run-off  or  contingency  elections. 
We  have  not  had  one  since  the 
electoral  vote  system  evolved.  (The 
contingency  election  of  John  Quin- 
cy  Adams,  in  1824,  occurred  when 
half  of  the  states  were  not  operat- 
ing under  the  popular  vote  unit  rule 
system.)  Second,  it  forces  candi- 
dates and  parties  to  create  broad 
national  coalitions  in  this  continen- 
tal nation. 

Balance 

The  critics  of  this  system  make 
three  main  charges  against  it:  the 
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possibility  of  faithless  electors 
stealing  an  election;  the  possibility 
of  a  runner-up  president;  the  "un- 
fairness" of  the  federal  unit  rule 
which  favors  some  interests  over 
others  because  it  demands  more 
than  arithmetical  mgyorities.  The 
first  two  are  bogus  issues.  The 
faithless  elector  is  almost  non-exis- 
tent (only  approximately  10  out  of 
over  17,000  electoral  votes  cast  in 
our  history),  and  can  be  easily  han- 
dled by  responsible  party  selection 
of  candidates  for  electors  or  by 
abolishing  the  office  of  elector,  but 
not  the  electoral  votes. 

A  rur.aer-up  president  is  possible, 
but  it  is  very  improbable  (unless  a 
candidate  pursues  a  sectional  strat- 
egy) because  of  the  magnifier  effect 
that  converts  even  the  closest  pop- 
ular vote  contests  into  electoral 
vote  victories  for  the  popular  vote 
winner.  In  1880,  Garfield  defeated 
Hancock  by  a  mere  9,457  popular 
votes  or  0.1  percent,  yet  he  won 
57,9  percent  of  the  electoral  vote. 
Sectional  candidacies  are  divisive 
and  can  even  be  a  formula  for  civil 
war.  The  minimal  risk  of  a  runner- 
up  president  may  not  be  too  high  a 
price  to  pay  for  a  system  that  penal- 
izes sectional  candidates  and  seeks 
a  president  who,  like  Congress,  rep- 
resents the  nation  in  its  diversity. 
Indeed,  the  critics'  own  plan  for  a 
direct  (undistricted)  election  al- 
lows for  a  40  percent  run-off  rule.  If 
no  candidate  received  40  percent  of 
the  popular  vote,  there  would  be  a 
run-off  election.  The  willingness  of 
electoral  college  opponents  to  ac- 
cept a  40  percent  president  makes 
their  concern  about  a  runner-up 
president  somewhat  suspect. 

The  real  issue  is  the  fact  that  the 
electoral  college  system  is  not  neu- 
tral, that  it  favors  certain  kinds  of 
coalitions  and  harms  others.  But  no 
electoral  system.  ?>  neutral;  every 
electoral  system  *kvors  certain 
groups  and  discriminates  against 


others.  The  system  called  direct 
popular  election  has  its  biases  as 
well.  It  favors  sectional  candidates, 
contingency  elections,  a  multi-party 
system,  ideologically  extremist  and 
single  issue  candidates,  and  by  no 
means  least,  an  imperial  presiden- 
cy. It  would  create  a  president  who 
could  claim  to  speak  more  clearly 
and  directly  for  the  people  than  the 
Congress  which  speaks  only  for  co- 
alitions of  federally  districted  ma- 
jorities. The  electoral  college  sys- 
tem, on  the  other  hand,  has  biases 
in  favor  of  the  winner  of  a  cross- 
sectional  popular  plurality,  a  single 
election,  the  two-party  system  and 
ideologically  moderate  candidates 
and  parties.  A  comparison  of  these 
two  systems  indicates  that  it  is  the 
electoral  vote  process  that  corre- 
sponds to  and  cor;;pliments  the  oth- 
er parts  of  our  districted  govern- 
mental solar  system. 


Because  the  electoral  college  is  a 
paradigm  of  the  American  democ- 
racy, an  attack  on  it  is  at  the  same 
time  an  attack  on  the  whole  system. 
If  the  electoral  vote  system  is  un- 
fair, if  numbers  of  voters  are  the 
only  test  for  legitimacy,  then  the 
Senate  of  the  United  States  is  un- 
fair. A  state  with  half  a  million 
people  has  the  same  representation 
as  a  state  with  fifteen  million  peo- 
ple. The  whole  Congress  is  then 
unfair  for  its  districted  constituen- 
cies prevent  the  same  kinds  of 
groups  from  combining  their  votes 
across  district  lines.  In  fact,  the 
mgjority  party  is  almost  always 
over-represented  in  each  house  of 
Congress,  and  on  occasion  control 
of  our  legislative  branches  has  fall- 
en to  the  party  that  "lost"  the  popu- 
lar vote  when  it  is  aggregated  on  an 
all-national  basis. 
If  the  arithmetical  principle  is  the 


only  correct  principle,  then  we 
ought  to  scrap  the  whole  Constitu- 
tion and  create  a  new  one.  But  this 
principle  is  not  correct  because  it  is 
based  on  the  fallacious  assumption 
that  the  arithmetical  msyority  are 
the  people.  At  its  heart,  the  rule  of 
the  arithmetical  majority  is  nothing 
more  than  the  rule  of  the  stronger. 
It  is  the  principle  of  majority  tyran- 
ny. Numbers  alone  are  not  enough 
for  legitimacy  because  they  do  not 
suffice  to  maintain  liberty.  Equality 
is  a  very  high  value,  but  so  also  is 
liberty.  The  electoral  college  is  a 
paradigm  of  the  system  that  bal- 
ances both. 


Judith  A.  Best  is  Distinguished  Teach- 
ing Professor  of  political  science  at  the 
State  University  of  New  York  College  at 
Cortland.  Her  most  recent  book  is  Na- 
tional Representation  for  the  District  of 
Columbia  (1984). 


The  Electoral  College:  Archaic,  Uncertain, 
Unfair 

by  LAWRENCE  D.  LONGLEY 


The  American  electoral  college 
is  a  curious  political  institution. 
Obscure  and  even  unknown  to 
the  average  citizen,  it  nevertheless 
serves  as  a  crucial  mechanism  for 
transforming  popular  votes  cast  for 
president  into  electoral  votes  which 
actually  elect  the  president.  If  the 
electoral  college  operated  only  as  a 
neutral  and  sure  means  for  count- 
ing and  aggregating  votes,  it  would 
likely  be  the  subject  of  little  contro- 
versy. The  electoral  college,  howev- 
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er,  is  neither  certain  in  its  opera- 
tions nor  neutral  in  its  effects.  It 
can — and  has — deadlocked,  forc- 
ing a  resort  to  extraordinarily  awk- 
ward contingency  procedures. 
Even  when  it  operates  relatively 
smoothly,  it  does  not  just  tabulate 
popular  votes  in  the  form  of  elec- 
toral votes.  Rather,  it  is  an  institu- 
tion that  works  with  noteworthy 
inequality — it  favors  some  interests 
and  hurts  others.  In  short,  the  elec- 
toral college  operates  as  a  flawed 


means  of  determining  the  presiden- 
cy. Its  functions  at  best  are  neither 
sure  nor  smooth  and  at  worst  con- 
tain the  potential  for  constitutional 
crisis.  Yet  it  continues  to  exist  as 
the  constitutional  mechanism  for 
electing  the  people's  president. 

The  Flaws  of  the  Contemporary 
Electoral  College 

The  shortcomings  of  the  contem- 
porary electoral  college  are  many, 
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but  five  mayor  flaws  stand  out. 
These  are  the  faithless  elector,  the 
winner-take-all  system,  the  con- 
stant two  electoral  votes,  the  con- 
tingency election  procedure,  and 
the  uncertainty  of  the  winner  win- 
ning. 

The  Faithless  Elector 

The  first  of  these  flaws  or  prob- 
lems of  the  contemporary  college 
arises  out  of  the  fact  that  the  elec- 
toral college  today  is  not  the  assem- 
bly of  wise  and  learned  elders  as 
assumed  by  its  creators,  but  is  rath- 
er little  more  than  a  state-by-state 
collection  of  unknown  individuals 
selected  often  because  of  their  loy- 
alty and  support  for  their  party. 
Neither  in  the  quality  of  the  electors 
nor  in  law  is  there  any  assurance 
that  the  electors  will  vote  as  ex- 
pected. State  laws  requiring  elec- 
tors to  vote  as  they  have  pledged 
are  practically  unenforceable  and 
almost  certainly  unconstitutional. 
The  language  of  the  Constitution 
directs  that  "the  electors  shall 
vote" —  which  suggests  that  they 
have  discretion  as  to  how  they  may 
cast  their  votes.  As  a  result,  person- 
al pledges  along  with  parly  and 
candidate  loyalty  can  be  seen  as  the 
only  basis  of  electoral  voting  con- 
sistent with  the  will  of  a  state's 
electorate. 

The  problem  of  the  "faithless 
elector"  is  neither  theoretical  nor 
unimportant.  Republican  elector 
Dr.  Lloyd  W.  Baily  of  North  Caroli- 
na decided  to  vote  for  Wallace  after 
the  1968  election  rather  than  for  his 
pledged  candidate  (Nixon),  as  did 
Republican  elector  Roger  MacBride 
of  Virginia,  who  likewise  deserted 
Nixon  in  1972  to  vote  for  Libertar- 
ian Party  candidate  John  Hospers. 
Similar  defections  from  voter  ex- 
pectations also  occurred  in  1948, 
1956,  1960,  and  1976,  or  in  other 
words,  in  six  of  the  ten  most  recent 
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presidential  elections.  Even  more 
important  is  that  the  likelihood  of 
such  deviations  occurring  on  a  mul- 
tiple basis  would  be  greatly  height- 
ened should  an  electoral  vote  ma- 
jority rest  on  only  one  or  two 
votes — a  very  real  possibility  in 
1976  as  in  other  recent  elections. 

In  fact,  when  one  looks  at  the 
election  returns  for  our  most  recent 
close  election,  1976,  one  can  ob- 
serve that  if  about  5,560  votes  had 
switched  from  Carter  to  Ford  in 
Ohio,  Carter  would  have  lost  that 
state  and  had  only  272  electoral 
votes,  two  more  than  the  absolute 
minimum  needed  of  270.  In  that 
case,  two  or  three  individual  elec- 
tors seeking  personal  recognition 
or  attention  to  a  pet  cause  could 
withhold — or  threaten  to  with- 
hold— their  electoral  votes,  and 
thus  make  the  election  outcome 
very  uncertain. 

The  Winner-Take-AU  System 

The  second  problem  of  the  con- 
temporary electoral  college  system 
lies  in  the  almost  universal  custom 
(the  sole  exception  being  the  state 
of  Maine)  of  granting  all  of  a  state's 
electoral  votes  to  the  winner  of  a 
state's  popular  vote  plurality  (not 
even  a  majority).  This  extra-consti- 
tutional practice,  gradually  adopted 
by  all  states  during  the  nineteenth 
century  as  a  means  of  enhancing 
state  power,  can  lead  to  interesting 
results,  such  as  in  Arkansas  in  1968 
where  Humphrey  and  Nixon  togeth- 
er split  slightly  over  60  percent  of 
the  popular  vote,  while  Wallace, 
with  less  than  39  percent,  received 
100  percent  of  the  state's  electoral 
votes.  Even  more  significant,  how- 
ever, is  the  fact  that  the  winner- 
take-all  determination  of  state  elec- 
tors tends  to  magnify  tremendously 
the  relative  voting  power  of  resi- 
dents of  the  larger  states.  Each  of 
their  voters  may,  by  his  vote,  decide 
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not  just  one  vote,  but  how  36  or  47 
electoral  votes  are  cast — if  electors 
are  faithful. 

As  a  result,  the  electoral  college 
has  a  msyor  impact  on  candidate 
strategy — as  shown  by  the  concern 
of  Carter  and  Ford  strategists,  in 
the  final  weeks  of  the  very  close 
and  uncertain  1976  campaign, 
about  the  nine  big  electoral  vote 
states  with  245  of  the  270  electoral 
votes  necessary  to  win.  The  vote  in 
seven  of  these  nine  states  was,  in 
fact,  exceedingly  close,  with  both 
candidates  receiving  at  least  a  48 
percent  share. 

The  electoral  college  does  not 
treat  voters  alike — a  thousand  vot- 
ers in  Scranton,  Pennsylvania  are 
far  more  important  strategically 
than  a  similar  number  of  voters  in 
Wilmington,  Delaware.  This  inequi- 
ty also  places  a  premium  on  the 
support  of  key  political  leaders  in 
large  electoral  vote  states — as 
could  be  observed  in  the  1976  elec- 
tion when  Jimmy  Carter  desperate- 
ly sought  the  favors  of  mayors 
Rizzo  of  Philadelphia  and  Daley  of 
Chicago,  political  leaders  with  a 
mayor  role  in  determining  the  out- 
come in  Pennsylvania  and  Illinois. 
The  electoral  college  treats  politi- 
cians as  well  as  voters  unequally — 
those  in  large  states  are  vigorously 
courted. 

The  electoral  college  has  also 
provided  third-party  candidates  the 
opportunity  to  exercise  magnified 
political  influence  in  the  election  of 
the  president  when  they  can  gather 
votes  in  large,  closely  balanced 
states.  In  1976,  third-party  candi- 
date Eugene  McCarthy,  with  less 
than  1  percent  of  the  popular  vote, 
came  close  to  tilting  the  election 
through  his  strength  in  close  pivotal 
states.  In  four  states  (Iowa,  Maine, 
Oklahoma,  and  Oregon)  totaling  26 
electoral  votes,  McCarthy's  candi- 
dacy may  have  swung  those  states 
to  Ford.  Even  more  significantly, 
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had  McCarthy  been  on  the  New 
York  ballot,  it  is  likely  Ford  would 
have  carried  that  state  with  its  41 
electoral  voters,  and  with  it  the 
election — despite  Carter's  national 
vote  msyority. 

The  Constant  Two  Electoral  Votes 

A  third  feature  of  the  electoral 
college  system  lies  in  the  apportion- 
ment of  electoral  votes  among  the 
states.  The  constitutional  formula  is 
simple:  one  vote  per  state  per  sena- 
tor and  representative.  Another  dis- 
tortion from  equality  appears  here 
because  of  "the  constant  two"  elec- 
toral votes,  regardless  of  popula- 
tion, which  correspond  to  the  sena- 
tors. Because  of  this,  inhabitants  of 
the  very  small  states  are  advan- 
taged to  the  extent  that  they  "con- 
trol" three  electoral  votes  (one  for 
each  senator  and  one  for  the  repre- 
sentative), while  their  population 
might  otherwise  entitle  them  to  but 
one  or  two  votes.  This  is  weighting 
by  states,  not  by  population.  The 
importance  of  this  feature  is  greatly 
outweighed  by  the  previously  men- 
tioned winner-take-all  system  but  it 
is  yet  another  distorting  factor  in 
the  election  of  the  president  These 
structural  features  of  the  electoral 
college  ensure  that  it  can  never  be  a 
neutral  counting  device  and  that  it 
inherently  contains  a  variety  of  bi- 
ases dependent  solely  upon  the 
state  in  which  voters  cast  their  bal- 
lots. The  contemporary  electoral 
college  is  not  just  an  archaic  mech- 
anism for  counting  the  votes  for 
president;  it  is  also  an  institution 
that  aggregates  popular  votes  in  an 
inherently  imperfect  manner. 

The  Contingency  Election 
Procedure 

The  fourth  feature  of  the  contem- 
porary electoral  college  system  is 
the  most  complex — and  probably 
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also  the  most  dangerous  in  terms  of 
the  stability  of  the  political  system. 
The  contingency  election  proce- 
dure outlined  in  the  Constitution 
provides  that  if  no  candidate  re- 
ceives an  absolute  irayority  of  the 
electoral  vote — in  recent  years 
270 — the  House  of  Representatives 
chooses  the  president  from  among 
the  top  three  candidates.  Two  ques- 
tions need  to  be  asked:  Is  such  an 
electoral  college  deadlock  likely  to 
occur  in  terms  of  contemporary 
politics?  And  would  the  conse- 
quences likely  be  disastrous?  A  sim- 
ple answer  to  both  questions  is  yes. 
Taking  some  recent  examples,  it 
has  been  shown  that,  in  1960,  a 
switch  of  fewer  than  9,000  popular 
votes  from  Kennedy  to  Nixon  in 
Illinois  and  Missouri  would  have 


prevented  either  man  from  receiv- 
ing an  electoral  college  majority. 
Similarly,  in  1968,  a  53,000  vote  shift 
in  New  Jersey,  Missouri,  and  New 
Hampshire  would  have  resulted  in 
an  electoral  college  deadlock,  with 
Nixon  receiving  269  votes — one 
short  of  a  msyority.  Finally,  in  the 
1976  election,  if  slightly  fewer  than 
11,950  popular  votes  in  Delaware 
and  Ohio  had  shifted  from  Carter  to 
Ford,  Ford  would  have  carried 
these  two  states.  The  result  of  the 
1976  election  would  then  have  been 
an  exact  tie  in  electoral  votes — 
269-269,  The  presidency  would 
have  been  decided  not  on  election 
night,  but  through  deals  or  switches 
at  the  electoral  college  meetings  on 
December  13,  or  the  later  uncer- 
tainties of  the  House  of  Representa- 
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The  electoral  college  is  potentially  a  threat  to  the  certainty  of  our  elec- 
tions and  the  legitimacy  of  our  presidency. 


tives. 

What  specifically  might  happen 
in  the  case  of  an  apparent  electoral 
college  non-majority  or  deadlock? 
A  first  possibility,  of  course,  is  that 
a  faithless  elector  or  two,  pledged 
to  one  candidate  or  another,  might 
switch  at  the  time  of  the  actual 
meetings  of  the  electoral  college  so 
as  to  create  a  mEyority  for  one  of 
the  candidates.  Such  an  action 
might  resolve  the  crisis,  although 
the  president's  mandate  would  then 
be  based  on  a  thin  reed  of  legitima- 
cy. 

If,  however,  no  derl.*  o  tions  at 
the  time  of  the  m'  u  L  <>mber 
meetings  of  fhe  elector-...  college 
were  successful  in  formirjj  j.  n;£yor- 
ity,  then  the  action  would  shift  to 
the  House  of  Representatives, 
meeting  at  noon  on  January  6,  only 
14  days  before  the  constitutionally 
scheduled  inauguration  of  the  new 
president. 

The  House  of  Representatives 
contingency  procedure  which 
would  now  be  followed  is  an  awk- 
ward relic  of  the  compromises  of 
the  writing  of  the  Constitutior?.  Seri- 
ous problems  of  equity  exist,  cer- 
tainly, in  following  the  constitution- 
ally-proscribed one-vote-per-state 
procedure.  Beyond  this  problem  of 
fairness  lurks  an  even  more  serious 
problem — what  if  the  House  itself 
should  deadlock  and  be  unable  to 
agree  on  a  president? 

In  a  two-candidate  race,  this  is 
unlikely  to  be  a  real  problem;  how- 
ever, in  a  three-candidate  contest, 
such  as  1968,  there  might  well  be 
enormous  difficulties  in  getting  a 
majority  of  states  behind  one  candi- 
date, as  House  members  agonized 
over  choosing  between  partisan  la- 
bels and  support  for  the  candidate 
(especially  Wallace)  who  had  car- 
ried their  district.  The  result,  in 
1968,  might  well  have  been  no  im- 
mediate majority  forthcoming  of  26 
states  and  political  uncertainty  and 


chaos  as  the  nation  approached  In- 
auguration Day  uncertain  as  to  who 
was  to  be  president. 

The  Uncertainty  Of  The 
Winner  Winning 

Besides  the  four  aspects  of  the 
electoral  college  system  so  far  dis- 
cussed: "the  faithless  elector,"  "the 
winner-take-all  system,"  "the  con- 
stant two  votes  per  state,"  and  "the 
contingency  election  procedure," 
one  last  aspect  should  be  de- 
scribed. Under  the  present  system, 
there  is  no  assurance  that  the  win- 
ner of  the  popular  vote  will  win  the 
election.  This  problem  is  a  funda- 
mental one — can  an  American 
president  operate  effectively  in  our 
democracy  if  he  has  received  fewer 
votes  than  the  loser?  I  suggest  that 
the  effect  upon  the  legitimacy  of  a 
contemporary  presidency  would  be 
disastrous  if  a  president  were  elect- 
ed by  the  electoral  college  after 
losing  in  the  popular  vote — yet  this 
can  and  has  happened  two  or  three 
times,  the  most  recent  indisputable 
case  (the  election  of  1960  being 
indeterminable)  was  the  election  of 
1888,  when  the  100,000  popular 
vote  plurality  of  Grover  Cleveland 
was  turned  into  a  losing  42  percent 
of  the  alectoral  vote. 

Was  there  a  real  possibility  of 
such  a  divided  verdict  in  our  last 
close  election,  1976?  An  analysis  of 
the  election  shows  that  if  9,245 
votes  had  shifted  to  Ford  in  Ohio 
and  Hawaii,  Ford  would  have  been 
elected  president  with  270  electoral 
votes,  the  absolute  minimum,  de- 
spite Carter's  51  percent  of  the  pop- 
ular vote  and  margin  of  1.7  million 
votes.  One  hesitates  to  contemplate 
the  consequences  had  a  non-elect- 
ed president,  such  as  Ford,  been 
inaugurated  for  four  more  years 
despite  having  been  rejected  by  a 
majority  of  the  American  voters  in 
his  only  presidential  election. 


Conclusion 

The  electoral  college  is  potential- 
ly a  threat  to  the  certainty  of  our 
elections  and  the  legitimacy  of  our 
presidency.  But  even  beyond  these 
considerations,  the  electoral  col- 
lege inherently  and  by  its  very  na- 
ture is  a  distorted  counting  device 
for  turning  popular  votes  into  elec- 
toral votes.  It  can  never  be  a  faithful 
reflection  of  the  popular  will,  and  it 
will  always  unfairly  stand  between 
the  citizen  and  the  people's  presi- 
dent. 

These  defects  of  the  contempo- 
rary electoral  college  cannot  be 
dealt  with  by  patchwork  reforms 
that  have  been  sometimes  pro- 
posed, such  as  making  the  body  an 
automatic  counting  device  of  state 
electoral  votes.  The  distorted  and 
unwieldy  counting  device  of  the 
electoral  college  itself  must  be 
abolished,  and  the  votes  of  the 
American  people — wherever  cast 
— counted  directly  and  equally  in 
determining  who  shall  be  president 
of  the  United  States. 


Suggested  Additional  Reading: 

Judith  A.  Best  The  Case  Against  Direct 
Election  of  the  President  (1975). 

Alexander  Bickel,  "The  Case  for  the  Elector- 
al College,"  New  Republic  156  (Jan.  28, 
1967),  15. 

Martin  Diamond,  The  Electoral  College  and 
the  American  Idea  of  Democracy  (1977). 

Lawrence  D.  Longley  and  Alan  G.  Braun,  The 
Politics  of  Electoral  College  Reform,  2nd 
ed.  (1975). 

Neal  R  Peirce  and  Lawrence  D.  Longley,  Hie 
People's  President,  rev.  ed.  (1981). 

Wallace  S.  Sayre  and  Judith  H.  Parris,  Voting 
for  President:  The  Electoral  College  and 
the  American  Political  System  (1972). 


Lawrence  D.  Longley  is  associate  pro- 
fessor of  government  at  Lawrence  Uni- 
versity, and  the  author  both  of  The  Poli- 
tics of  Electoral  College  Reform  (1975) 
and  The  People's  President  (1981).  He 
himself  served  as  a  presidential  elector- 
nominee  in  the  presidential  election  of 
1972. 


q  "lis  Constitution 


641 


25 


DOCUMENTS 


On  Behalf  of  Religious  Liberty:  James 
Madison's  Memorial  and  Remonstrance 

by  ROBERTS.  ALLEY 


istory  binds  James  Madison  inextricably  to 
the  Constitution's  First  Amendment  and  its 
religion  clause.  The  classic  statement  of  his 
position  on  religion  and  the  state  is  found  in  A  Me- 
morial and  Remonstrance,  written  in  the  spring  of 
1785.  Madison's  later  correspondence  makes  it 
clear  that  he  considered  the  Memorial  to  be  his 
definitive  argument  for  freedom  of  conscience. 

The  Memorial  was  Madison's  contribution  to  a 
debate  over  two  proposals  in  the  1784  Virginia  leg- 
islature. One  bill  would  incorporate  the  Episcopal 
Church  in  the  state;  the  other,  "The  General  As- 
sessment Bill"  sought  to  raise  funds  "for  the  sup- 
port of  Christian  teachers"  in  order  "to  correct  the 
morals  of  men,  restrain  their  vices  and  preserve 
the  peace  of  society/'  Both  measures  had  the 
strong  endorsement  of  Patrick  Henry. 

The  Virginia  debate  over  religious  liberty  had  its 
roots  in  a  clash  of  ideas  and  wills  that  began  to 
emerge  in  the  colony  in  the  1740s.  Virginia,  like  the 
other  colonies  had  inherited  the  concept  of  an  es- 
tablished religion  from  English  practice.  Because 
the  earliest  colonists — Puritans  and  Separtists — 
,  id  sought  freedom  of  religious  expression,  no 
common  pattern  of  establishment  emerged.  Massa- 
chusetts had  created  a  theocratic  structure  with 
the  rule  of  the  "saints";  other  colonies  tended  to 
adopt  systems  that  subordinated  religious  institu- 
tions to  temporal  power.  With  the  striking  excep- 
tion of  Roger  Williams'  tenure  in  Rhode  Island,  the 
universal  practice  in  the  1600s  was  establishment, 
but  by  1700,  an  enlarged  variety  of  Protestant  de- 
nominations demanded,  even  in  the  most  restric- 
tive colonies,  a  degree  of  toleration.  In  the  case  of 
Virginia,  the  Church  of  England  was  the  estab- 
lished religion.  By  the  1740s,  however,  the  heavy 
population  of  Presbyterians  in  the  western  moun- 
tain areas  of  that  state  had  led  officials  to  develop 
a  more  accepting  policy  relating  to  that  denomina- 
tion. By  the  1760s,  Baptists  had  moved  into  the 
colony,  many  insisting  upon  total  religious  free- 
dom. Refusing  to  obtain  licenses  to  preach  from 
the  colonial  authorities,  Baptist  clergy  were  beaten 
and  jailed. 

Responding  to  these  events,  a  young  James  Mad- 
ison in  January  1774  wrote  to  a  friend  of  "that  dia- 
bolical hell  conceived  principle  of  persecution," 
noting  "there  are  at  this  [time?]  in  the  actfacent 
County  not  less  than  5  or  6  well  meaning  men  in 
[jail]  for  publishing  their  religious  Sentiment." 
Madison  observed  that  he  was  "without  common 
patience"  on  the  subject  and  begged  his  friend  "to 
pity  me  and  pray  for  Liberty  of  Conscience." 


Within  a  short  time,  Madison  found  occasion  to 
act  on  his  concerns.  In  1776  he  served  on  a  com- 
mittee with  George  Mason  to  develop  a  Virginia 
declaration  of  rights.  In  large  part  Mason  wrote  the 
final  document  but  Madison  accomplished  one 
critical  change  when  he  convinced  Mason  to  re- 
place the  term  "toleration  in  the  exercise  of  reli- 
gion" with  the  now  familiar  phrase  "the  free  exer- 
cise of  religion."  While  Madison  later  wrote  a 
generous  interpretation  of  that  incident,  stating 
that  Mason  "had  inadvertently  adopted  the  word 
'toleration' in  fact  Madison  advanced  a  radical 
departure  from  tradition,  anticipating  the  Jefferso- 
nian  notion  of  religious  freedom  as  a  "natural  right 
of  mankind." 

The  introduction  of  the  two  measures  in  the  Vir- 
ginia General  Assembly  in  1784  came  from  a  gener- 
al concern  over  the  decline  of  all  the  churches  in 
Virginia.  With  Patrick  Heruy's  backing  (he  was 
now  Governor)  the  Bill  seemed  destined  to  pass  by 
a  small  majority.  Through  adroit  political  action  by 
Madison  and  his  supporters,  action  on  the  Assess- 
ment bill  was  delayed  until  the  fall  of  1785. 

When  the  Assessment  bill  reached  the  public  in 
broadsides,  Baptist  and  Presbyterian  groups 
flooded  the  Assembly  with  petitions  and  memori- 
als signed  by  thousands  of  citizens.  George  Nicho- 
las and  George  Mason,  seeing  the  swell  of  public 
opinion,  urged  Madison  to  write  a  memorial  on  the 
subject  and  "commit  it  to  paper."  Madison  agreed 
and  the  Memorial  was  the  result.  Madison  proba- 
bly considered  his  authorship  a  potential  liability 
in  the  debate  he  anticipated  in  the  House  of  Dele- 
gates later  in  the  year.  So  when  his  document  was 
distributed  for  signatures  it  appeared  anonymous- 
ly, leading  some  to  conclude  that  Mason  might 
have  penned  it.  Madison's  letter  to  Jefferson  in  Au- 
gust, 1785  identified  himself  as  the  source  of  the 
Memorial:  "I  drew  up  the  remonstrance  herewith 
enclosed,"  a  fact  that  became  common  knowledge 
by  1786. 

When  the  Assembly  returned  to  work  in  the  fall 
of  1785,  a  great  number  of  memorials  and  petitions 
from  dissenting  religious  groups,  signed  by  a  mas- 
sive number  of  citizens,  awaited  the  body.  So  dra- 
matically had  the  mood  changed  in  the  Assembly 
that  the  Assessment  Bill  never  reached  the  House 
floor.  The  reversal  of  sentiment  proved  startling 
enough  that  Madison  made  bold  to  introduce  Jef- 
ferson's "Revised  Code"  for  the  state.  It  included 
an  Act  for  Establishing  Religious  Freedom,  report- 
ed to  the  House  on  December  14,  1785.  On  January 
16,  1786  the  House  passed  it.  Upon  agreement 
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A  MEMORIAL  AND  REMONSTRANCE. 
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Wk,  the  subscriber*,  citizens  of  tho  said  Commonwealth,  liovihg  taken  iiUo  serious  consideration,  a  Dill  printed  by  order  of  the  last  session  of  the  General 
Assembly,  entitled,  "A  Hill  establishing*  Provision  for  Tc.ir.  hers  of  the  Christian  Religion,"  nnd  conceiving  that  the  name,  if  finally  armed  with  the  sanctions 
of  a  law,  will  Iks  a  dangerous  ahuse  of  power,  aro  bound  as  faithful  members  of  a  free  State,  to  remonstrate  against  it ;  and  to  declare  the  reasons  by  which  wo 
are  determined.    Wc  remonstrate  p^.inst  the  said  Bill, 

Because,  Wc  hold  it  for  a  fundamental  and  undeniable  truth,  "that  Religion  or  the  duty  which  \xv  ewe  to  our  Creator,  and  Uic  manner  of  discharging  it* 
can  bo  directed  only  by  reason  and  conviction,  not  by  force  or  violence."*  The  Religion  then  of  ever}  r;?un  must  1)0  left  to  the  conviction  and  conscience  of 
every  man  ;  and  it  is  the  right  of  every  man  to  exercise  it  as  those  may  dictate.  This  right  is  in  its  m-ma  an  unalienable  right.  It  is  unalienable ;  because 
the  opinions  of  men,  depending  only  on  the  evidence  contemplated  m  their  own  minds,  cannot  follow  the  dictates  of  other  men  :  It  is  unalienable  also  ; 
because  what  is  hero  a  right  towards  men,  is  a  duiy  towards  tho  Creator.  It  is  the  duly  of  every  man  to  render  to  the  Creator  such  homage,  and  such  only,  as 
he  believes  to  be  acceptable  to  him  ;  this  duty  is  precedent,  both  in  order  of  time,  anil  in  degree  of  obligation,  to  the  claims  of  civil  society.  He  fore  any 
mart  Can  be  considered  a  member  of  civil  society,  he  must  be  considered  us  a  subject  of  the  Governor  of  the  Universe  :  And  if  a  mcmberof  civil  society, 
who  enters  into  any  subordinate  association,  must  always  do  it  with  a  reservation  of  his  duty  to  the  general  authority  ;  much  more  must  every  man  who 
•Nbccomcs  a  member  of  any  narticulareivil  society,  do  it  with  n  .Having  of  his  allegiance  to  the  Universal  Sovereign.  Wc  maintain,  therefore,  thnt  in  matters 
~  ^rvligion,  no  man's  right  is  abridged  by  the  institution  of  civil  society  ;  and  thnt  religion  is  wholly  exempt  from  its  cognisance.  True  it  is,  that  no  other 
le  exists,  by  which  any  question  which  may  divide  a  society,  ran  be  ultimately  determined,  but  the  will  of  the  majority  ;  but  it  is  also  true,  Uiat  tho  majority 
ay  tresspass  on  the  rights  of  the  minority. 

Because,  If  religion  be  exempt  from  tho  authority  of  the  society  at  large,  still  loss  can  it  bo  subject  to  that  of  the  Legislative  Body.  The  latter  arc  but 
lhe;creaUir*s  and  vicegerents  of  the  former.  Thnir  jurisdiction  is  both  derivative  and  limited.  It  is  limited  with  regard  to  Hie  co-ordinate  departments; 
i^OO^neeessarily  is  it  limited  with  regard  to  the  constituent*.  Tho  preservation  of  a  Tree  government  requires  not  merely  that  the  metcsand  bounds  which 
I^^JP^M***^  department  of  power  be  invariably  maint  linrd  •,  but  more  especially,  that  neither  of  them  be  suffered  to  overleap  the  great  barrier,  which  defends 
l^jw&Jrfghta  of  the  people.  The  rulers  who  are  guilty  of  such  an  encroachment,  exceed  the  com  mission  from  which  thev  derive  their  authoilty,  and  are  tyrants. 
***  '  »ople  who  submit  to  it  arc  governed  by  laws  made  neither  by  themselves,  nor  by  an  authority  derived  from  them,  and  are  slaves. 
,  9xoxtraB,  It  ia  proper  to  take  alarm  at  the  Urn*  experiment  on'our  liberties  We  hold  this  prudent  jealousy  to  be 
j  nbblest characteristics  of  the  late  revolution, 
turn  In  precedents.  They  saw  a! 
»  much,  soon  to  forget  it. 


the  first  duty  of  citizens,  and  one  of 

.      e  n.    The  freemen  of  America  did  not  wait  till  usurped  power  had  strengthened  itself  hy  exercise,  and  entsn- 

the question  In  precedents.  They  saw  all  the  consequences  in  the  principle,  and  they  avoided  the  consequences  by  denying  the  principle.  Wc  revere 
i  much,  soon  to  forget  it.  Who  dons  not  see  that  the  same  authority  which  c'.in  establish  Christianity,  in  exclusion  of  all  other  Religions,  may 
the  same  ease,  aoy  particular  sect  of  Christians,  in  exclusion  of  all  other  *ecls  ?    That  tho  same  authority  which  can  force  a  citizen  to  contribute 


*;*Mjj^h»  property  for  the  support  nf  anyone  establishment,  may  force  him  to  conform  to  any  other  establishment  in  all  cases  wiiatsoever. 
"!Ws73"PjM"  violates  Uiat  ciuahty  whieli  mipltt  to  Ik-  I  ho  lnsls  of  nvery  law  ;  and  which  is  more  indispenaible,  in  proportion  as  the  validity  or  ex- 
any  law  is  more  liahle  to  hy  impcii-hrd.  if  41  n\\  tii^n  arc  by  mturv  equally  free  and  independent,  "t  all  men  arc  to  bo  considered  as  catering 
"oa.emial conditions,  asrolimpiisliing  no  moiv,  and  therefore  retaining  no  loss,  one  than  another,  of  their  rights.  Above  all  aro  they  to  be 
W ■^£^fH5w>"  tit,c  t0  ,,,c  fn'p  oxprci^e  nf  religion  or  cording  to  tho  dictates  of  conscience.  "J    Whilst  we  assert  for  ourselves  a  freedom  to 

^^5?^*     t0°      VC  th°  rr1'*'0"  wh»r-h  w  believe  to  brof  divine  origin,  Wccaiuiot  deny  an  equal  freedom  to  those,  whose  minds  have  not  yet 
Wjwee  which  has  convinced  us.    If  this  fir-edom  lie  abused,  it  is  an  offence  against  God,  not  against  man  :    To  God,  therefore,  not  to  man, 

uni  ox -it  be  rendered.    As  the  hill  violate?  fminlii**      niiliinrflnt*  *nn  m  in  n.miii:.^  .  ;«  ..:_»_«    -   :  »_»_  i  _.  «•  ... 

.  Jin  the  Quakers  am 


to 

»le? 


solutes  eqinhiy  by  suhjerting  sonic  to  puculinr  bunlcus  ;  so  it  violates  the  same  principle,  by  granting 

:^5-wm£ZTT  < — I  Alt,n0,,'>,,' 1,10  unIv  *«U  wI>°  tlii  nX  a  eumpuMve  support  of  their  religions  unnecessary  and  unwarrantable  r 

ffiW.f**,*P,,t8?  Wllh  tho  Mte  of  PubIic  worship  ?  Ought  their  ruligium.  to  be  endowed,  above  all  others,  with  extraordinary  privileges, 
wjffSftjj"*  caticod  from  all  others  ?  Wc  think  too  favorably  of  the  justice  anJ  good  sense  of  these  denominations,  to  believe,  that  they 
*^WMW.oW  their  fellow  citizens,  or  that  they  will  be  seduced  by  Uiemt  frotmthc  common  opposition  to  the  measure. 

^A^JMp^  earner  ttattheCm^  religious  truth  ;  or  that  be  may  employ  religion  as  an  engine  of  civil 

mV*JG^*P*clonwon»  falsified  hy  the  contradictory  opinions  of  ruler*  in  ali  ages,  and  throughout  the  world  :  The  second  an  unhallowed 
of  salvation. 


at  proposed  by  the  bill  Is  not  reouisito  *->r  the  support  of  tho  Christian  Religion.    To  say  that  it  is,  is  a  contradiction  to  tho 
Hforerery  page  of  it  disavow*  a  dependence  on  the  powers  of  this  world  :  It  is  a  contradiction  to  fact  ;  for  it  is  known  that  this 
<L^*iJ?0S?T?'il?t  on,yjvlthfoat  1,16  »upport  of  humcn  laws,  but  in  spite  of  every  opposition  from  them  ;  and  not  only  during  the  poriod 
[SPJfSl 'jWWJtOMbeonlcfttote  own  evidence,  and  the  ordinary  care  of  Provide  uce  :  Nav,  it  is  a  contradiction  in  terms  •,  for  a  Religion 
rtJJsW  ""ft*  hav*  pro-**"10'1  ™d        supported,  beforo  it  wn  established  hy  human  policy.    It  is  moreover  to  weaken  in  those  who 
%  plou*  confidence  in  its  innate  excellence,  and  the  patronage  of  its  author  ;  and  to  foster  in  those  who  still  reject  it,  a  suspicion,  that 
dout  of  ita  fallacies,  to  trust  it  to  its  own  merits. 
V<&?W&^  '      '    kp^,wl,aeM?th»  to*1  ecclesiastical  establishment,  instead  of  maintaining  the  purity  and  efficacy  of  Religion,  have  had  a  contrary  opera- 

tW^^rS^fi'^j!rMn  c?ntur,c»»  h« the  Icffd  establishment  of  Christianity  l>een  on  trial.  What  have  been  its  fruits  ?  More  or  less  in  all  places,  pride 
L^^^WJSi  w£e  clefKy '  l  ignorance  and  servility  in  the  laity  ;  in  both,  superstition,  bigotry  and  persecution.  Inquire  of  the  teachers  of  Christianity  for 
t#>JK!        us™  IS1  '.n  lt3  &na{c*\ !uatre  \  lho^  of  every  sect  point  to  the  agin  prior  to  its  incorporation  with  civil  policy.    Propose  a  restoration  of 

l;*i-l^^ml^.Wate» ln .wWch  .ltB  te*chcn»  <tepe»«ra  on  the  voluntary  rewards  of  their  flocks  •,  many  of  them  predict  its  downfall.  On  which  aide  ought  their 
■  t    testimony  Co  have  greatest  weight,  when  for,  or  when  agai  nst  their  interest  ? 

'^^^'-i." 5"5^!i? " ^ is      neccs3a,ry.  r°r  the  «>PlH>rt  of  civil  government.    If  it  Ihj  urged  as  necessary  for  the  support  of  civil 
m^™^  ^  _  i  ,  .t  .±  be  nccpssary  for  tl»c  former.    If  Religion 

government  ?    What  influence,  in  fact, 

•  i„  — .— ix^C^Z  C\\~ — 7iv  "'^  mereci  a  i\j>irjiuw  '.vrvnny  on  the  ruins  of  the  civil  authority  ; 

Inrnany  instances  they  have  been  seen  upholding  the  thrones  of  political  tyranny  ;  in  no  instance  have  they  kvn  seen  the  guardians  of  the  liberties  of  the 
people,    Rulera  who  wished  to  subvert  the  public  liUrty,  may  have  found  an  established  clergy,  convenient  auxiliaries.    A  just  government,  insUtuie4Rfe 
'  fS^JSSXSSl    fi       **  JhcLn,noL    ^«ch  njrnvcnimcnt  will  be  best  supported  by  protecting  every  citizen  in  the  enjoyment  of  his  Religion,  with  the 
,!!!n?l??U*lhwld'  wn«c"  Prot«cts  his  person,  and  his  pioperty;  by  neither  invading  the  equal  rights  of  any  sect  ;  nor  suffering  any  sect  to  invade  those  of 

ppressed  of  every 
t  sudden  degene- 
citizcnsall  those  whose 
i,  it  diners  from  it  only 
rgc  in  foreign  regions, 
more 


)  am)^her. 


•  »l      -1       i  *'  ,     , '.     "  "   -----         •    •      uiagiiamntous  euwai  uuui-i  una  ciuci  Bfuurtv  hi  loreifm  re 

must  vJow  the  *A  as  a  beacon  on  our  coast,  warning  htm  to  sceksemte  other  haven,  where  lilwrty  and  philanthrophy,  in  their  due  extent,  may  offer  a 
, ooriain  repose  from  his  trouhies.  J 


BzcAcsi,  It  will  have  a  like  tendency  to  banish  our  citizens.    'I"hc  allurements  presented  by  other  situations  are  ovcry  day  thinning  their  number, 

Poking  the  liberty  winch  they  now  eujoy,  would  be  the  same  species  of  folly,  which  lias  dishonored  and 

y^?"8'  i1  ^nfeMjqy       majgrat'Pn  and  harmony  which  the  forbearance  of  our  laws  to  intermeddle  with  Religion,  has  produced  amongst  iU 


To  superadd  a  fresh  motive  to  emigration,  by  rev 
depopulated  flourishing  kingdoms. 


several  sects, 
.differ©! 
tried, 
eufiiciei 

fruits  of  the  threatened  innovation. 

Erovailed,  into  auimositics  and 
o  armed  with  the  force  of  a  law 


ft  Vni  Mtt"u,,,»  nu  iiauit  mni  ^.ui  icj  severely  reproacn  our  lolly.    At  least  let  warning 

n.  The  very  appcaranccof  the  billhastTtasforTMid  "that  Christian  forbearance,  loveand  charity,"  which  of  late  mutually 
^calous^es,  which  may  not  soon  be  appeased.    V  'hat  mischiefs  may  not  be  dreaded,  should  this  enemy  to  the  public  quiet 
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from  the  Senate,  the  Speaker  of  the  House  signed 
the  bill  into  law  on  January  19.  Jefferson  wrote 
Madison  in  December  of  that  year  that  the  Act  had 
been  received  with  "infinite  approbation  in  Eu- 
rope" and  he  noted  "it  is  comfortable  to  see  the 
standard  of  reason  at  length  prevail."  Consistent 
with  the  Declaration  of  Rights  and  the  Memorial, 
Jefferson's  "Act"  stated: 

Hint  no  man  shall  be  compelled  to  fre- 
quent or  support  any  religious  worship, 
place,  or  ministry  whatsoever,  nor  shall 
be  enforced  restrained,  molested,  orburth- 
ened  in  his  body  or  goods*  nor  shall  other- 
wise suffer  on  account  of  his  religious 
opinions  or  belief;  but  that  all  men  shall 
be  free  to  profess,  and  by  argument  to 
maintain,  their  opinion  in  matters  of  re- 
ligion, and  that  the  same  shall  in  ,«o  wise 
diminish,  enlarge,  or  affect  their  civil  ca- 
pacities. 

The  Memorial  and  Remonstrance  both  affirmed 
the  principle  of  religious  freedom  and  helped  to 
defeat  the  Assessment  Bill,  It  memorialized  the 
General  Assembly,  offering  fifteen  "remonstrances" 
against  the  proposed  Assessment  bill. 

In  his  introduction  to       list  of  remonstrances, 
Madison  explained  that  the  signers  of  the  petition 
took  action  because  they  believed  the  V  jssment 
Bill  would  constitute  a  "dangerous  iAu>  of  pow- 
er." The  remonstrances  that  follow  this,  -eciaration 
comprised  a  list  of  reasons  for  this  judgment.  In 
the  first  remonstrance^  Madison  made  three  points: 
that  religion  can  only  be  directed  by  conviction 
and  reason;  that  "Civil  Society"  has  no  role  to  play 
with  respect  to  religion,  and  that  permitting  the 
msyority  to  rule  absolutely  can  result  in  the  de- 
struction of  rights  of  the  minority.  In  the  Second 
remonstrance,  he  contended  that  if  the  legislature 
passed  the  bill,  it  would  be  exceeding  its  lawful  au- 
thority. 

TO  THE  HONORABLE 
THE  GENERAL  ASSEMBLY  OF  THE 

COMMONWEALTH  OF  VIRGINIA 
A  MEMORIAL  AND  REMONSTRANCE 

We  the  subscribers,  citizens  of  the  said 
Commonwealth,  having  taken  into  seri- 
ous consideration,  a  Bill  printed  by  order 
of  the  last  Session  of  General  Assembly, 
entitled  "A  Bill  establishing  a  provision 


for  Teachers  of  the  Christian  Religion, " 
and  conceiving  that  the  same  if  finally 
armed  with  the  sanctions  of  a  law,  will  be 
a  dangerous  abuse  of  power,  are  bound  as 
faithful  members  of  a  free  State  to  remon- 
strate against  it,  and  to  declare  the  rea- 
sons by  which  we  are  determined.  We  re- 
monstrate against  the  said  Bill, 

1.  Because  we  hold  it  for  a  fundamental 
and  undeniable  truth,  "that  Religion  or 
the  duty  which  we  owe  to  our  Creator  and 
the  manner  of  discharging  it,  can  be  di- 
rected only  by  reason  and  conviction,  not 
by  force  or  violence. "  [Article  XVI,  Virgin- 
ia Declaration  of  Rights]  Tlie  Religion 
then  of  every  man  must  be  left  to  the  con- 
viction and  conscience  of  every  man;  and 
it  is  the  right  of  every  man  to  exercise  it 
as  these  may  dictate.  This  right  is  in  its 
nature  an  unalienable  right.  It  is  un- 
alienable, because  the  opinions  of  men, 
depending  only  on  the  evidence  contem- 
plated by  their  own  minds  cannot  follow 
the  dictates  of  other  men:  It  is  unalien- 
able also,  because  what  is  here  a  right  to- 
wards men,  is  a  duty  towards  the  Cre- 
ator. It  is  the  duty  of  every  man  to  render 
to  the  Creator  such  homage  and  such  only 
as  he  believes  to  be  acceptable  to  him. 
This  duty  is  precedent,  both  in  order  of 
time  and  in  degree  of  obligation,  to  the 
claims  of  Civil  Society.  Before  any  man 
can  be  considered  as  a  member  of  Civil 
Society,  he  must  be  considered  as  a  sub- 
ject of  the  Governour  of  the  Universe:  And 
if  a  member  of  Civil  Society,  who  eaters 
into  any  subordinate  Associction,  must 
always  do  it  with  a  reservation  of  his 
di  iy  to  the  General  Authority;  much  more 
must  every  man  who  becomes  a  member 
of  any  particular  Civil  Society,  do  it  with 
a  saving  of  his  allegiance  to  the  Universal 
Sovereign.  We  maintain  therefore  that  in 
matters  of  Religion,  no  man's  right  is 
abridged  fry  the  institution  of  Civil  Socie- 
ty, and  that  Religion  is  wholly  exempt 
from  ita  cognizance.  True  it  is,  that  no 
other  rule  exists  by  which  any  question 
which  man  divide  a  Society  can  be  ulti- 
mately determined,  but  the  will  of  the  ma- 
jority; but  it  is  also  true  that  the  majorj.ty 
may  trespass  on  the  rights  of  the  minority. 
2.  Because  if  Religion  be  exempt  from. 
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the  authority  of  the  Society  at  large,  still 
less  can  it  be  subject  to  that  of  the  Legisla- 
tive Body.  Tixe  latter  are  but  the  creatures 
and  vicegerents  of  the  former.  Tlieir  juris- 
diction is  both  derivative  and  limited:  it 
is  limited  with  regard  to  the  co-ordinate 
departments,  more  necessarily  is  it  limit- 
ed with  regairl  to  the  constituents.  Ttie 
preservation  of  a  free  Government  re- 
quires not  merely,  that  the  metes  and 
bounds  which  separate  each  department 
of  power  be  invariably  maintained;  but 
more  especially  that  neither  of  them  be 
suffered  to  overleap  the  great  Bamer 
which  defen  ds  the  rights  of  the  people.  The 
Rulers  who  are  guilty  of  such  an  en- 
croachment, exceed  the  commission  from 
which  they  derive  their  authority,  and  are 
Tyrants.  Hie  People  who  submit  to  it  are 
governed  by  laws  made  neither  by  them- 
selves not  by  an  authority  derived  from 
them,  and  arc  slaves. 

In  the  third  argument,  which  contains  in  the  first 
sentence  Madison's  most  often  quoted  phrase,  he 
warned  against  allowing  any  government  interfer- 
ence with  human  rights,  a  lesson  learned,  he  said, 
in  the  recent  Revolution.  An  authority  that  taxes 
for  the  support  of  Christianity,  may  "with  the  same 
ease"  later  choose  to  establish  a  single  Christian 
sect. 

3.  Because  it  is  proper  to  take  alarm  at 
the  first  experiment  on  our  liberties.  We 
liold,  this  prudent  jealously  to  be  the  first 
duty  of  Citizens,  ar-t!  we  of  the  noblest 
characteristics  of  ;  ^  Ivte  Revolution.  The 
jree  men  of  America  ej.  not  wait  til 
usurped  power  had  strengthened  itself  by 
exeivise,  and  entangled  the  question  in 
precedents.  Tiiey  saw  all  tiie  consequences 
in  the  principle,  and  they  avoided  the 
consequences  by  denying  the  principle. 
We  revere  this  lesson  too  much  soon  to 
forget  it.  Who  does  not  see  that  the  same 
authority  which  can  establish  Christian- 
ity, in  exclusion  of  all  other  Religions, 
may  establish  with  the  same  ease  any 
particular  sect  of  Christians,  in  conclu- 
sion of  all  other  Sects?  that  the  same  au- 
thority which  can  force  a  citizen  to  con- 
tribute three  pence  only  of  his  property 
for  the  support  of  any  one  establishment, 


may  for,'  *tim  to  conform  to  any  other 
tablishmeat  in  all  cases  whatsoever? 


es- 


At  this  point  Madison  argued  that  individuals 
possess  equal  natural  rirv    U  their  religious  be- 
liefs and  he  refined  p;tfr,.  ,  ^uments  made  by  pei 
sons  such  as  Roger  *V-:   ,-r?yi,  as  he  insisted  that 
coercion  in  religion     r    uiense  against  God. 

4.  Because  the  Bill  violates  that  equality 
which  ought  to  be  the  basis  of  every 
law.  .  .  .  If  "all  men  are  by  nature  equally 
free  and  independent, "  all  men  are  to  be 
considered  as  entering  into  Society  on 
equal  conditions;  as  relinquishing  no 
more,  and  therefore  retaining  no  less,  one 
than  another,  of  their  natural  rights. 
Above  all  are  they  to  be  considered  as  re- 
taining an  "equal  title  to  the  free  exercise 
of  Religion  according  to  the  dictates  of 
Conscience. "  [Virginia  Declaration  of 
Rights.  Tliis  is  the  phrase  created  by  Mad- 
ison in  1 776.  J  Whilst  we  assert  for  our- 
selves a  freedom  to  embrace,  to  profess 
and  to  observe  the  Religion  which  we  be- 
lieve to  be  of  divine  origin,  we  cannot 
deny  cn  equal  freedom  to  those  whose 
minds  have  not  yet  yielded  to  the  evidence 
which  has  convinced  us.  If  this  freedom 
be  abused,  it  is  an  offence  against  God, 
not  against  man:  To  God,  therefore,  not  to 
man,  must  an  account  of  it  be  rendered. 
As  the  Bill  violates  equality  by  subjecting 
so?ne  to  peculiar  burdens,  so  it  violates 
'Jie  same  principle,  by  granting  to  others 
peculiar  exemptions.  .  . . 

Madison  addressed  the  twofold  issue  of  estab- 
lishment and  free  exercise  in  remonstrance  five. 
He  provided  here  bnth  a  strong  argument  for  the 
protection  of  the  state  from  religion,  and  he  la- 
beled as  a  "perversion"  of  religion  its  use  to 
achieve  political  ends. 

5.  Because  the  Bill  implies  either  that 
the  Civil  Magistrate  is  a  competent  Judge 
of  Religious  Truth;  or  that  he  may  employ 
Religion  as  an  engine  of  Civil  policy.  The 
first  is  an  arrogant  pretension  falsified 
by  the  contradictory  opinions  of  Rulers  in 
all  ages,  and  throughout  the  world:  the 
second  an  unhallowed  perversion  of  the 
means  of  salvation. 
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Madison  was  seeking  signatures  from  Baptists 
md  Presbyterians.  The  sixth  item  appealed  to  their 
concerns  by  making  the  Christian  argument  for  re- 
igious  freedom.  He  contended  that  Christianity 
ioes  not  require  state  support  to  flourish  and  that 
seeking  it  demeans  its  divine  nature.  Once  again 
)ne  is  reminded  of  Roger  Williams.  Madison  con- 
inued  this  line  of  argument  in  remonstrance 
;welve. 

6.  Because  the  establishment  proposed 
by  the  Bill  is  not  requisite  for  the  support 
of  the  Christian  Religion.  To  say  that  it 
is,  is  a  contradiction  to  the  Christian  Re- 
ligion itself  for  every  page  of  it  disavows 
a  dependence  on  the  powers  of  this  world: 
it  is  a  contradiction  to  fact;  for  it  is 
known  that  this  Religion  both  existed  and 
flourished,  not  only  witliout  the  support 
of  human  laws,  but  in  spite  of  every  oppo- 
sition from  them,  and  not  only  during  the 
period  of  miraculous  aid,  but  long  after  it 
had  been  left  to  its  own  evidence  and  tlie 
ordinary  care  of  Providence.  Nay,  it  is  a 
contradiction  in  terms;  for  a  Religion  not 
invested  by  human  policy,  must  have  pre- 
existed and  been  supported,  before  it  was 
establislied  by  human  policy.  It  is  more- 
over to  weaken  in  those  who  profess  this 
Religion  a  pious  confidence  in  its  innate 
excellence  and  the  patronage  of  its  Au- 
thor; and  to  foster  in  those  who  still  reject 
it,  a  suspicion  that  its  friends  are  too 
conscious  of  its  fallacies  to  trust  it  to  its 
own  rmits. 

In  remonstrance  seven  Madison  argued  that 
state  support  historically  has  damaged  the  Chris- 
tian cause. 

7.  Because  experience  witnesseth  ttuit 
ecclesiastical  establishments,  instead  of 
maintaining  the  purity  and  efficacy  of 
Religion,  have  had  a  contrary  operation. 
During  almost  fifteen  centuries  has  the  le- 
gal establishment  of  Christianity  been  on 
trial.  What  have  been  its  fruits?  More  or 
less  in  all  places,  pride  and  indolence  in 
the  Clergy,  ignorance  and  servility  in  the 
laity,  in  both,  superstition,  bigotry  and 
pet*secution.  Enquire  of  the  Teachers  of 
Christianity  for  the  ages  in  which  it  ap- 
j<  xred  in  its  greatest  lustre;  those  of  ev- 


ery sect,  point  fc     •  ages  prior  to  its 
incorporation  with  Civil  policy.  Propose  a 
restoration  of  this  primitive  State  in 
which  its  Teachers  de,  mded  on  the  volun- 
tary rewards  of  their  frcks,  many  of 
them  predict  a  downfall  On  which  Side 
ought  their  testimony  to  have  greatest 
weight,  when  for  or  wlien  against  their 
interest? 

Contrary  to  sor  *e  modern  interpreters,  Madison 
was  not  only  concerned  over  interference  by  the 
state  into  church  affairs,  he  was  equally  disturbed 
over  the  prospect  of  religious  institutions  working 
their  will  on  the  civil  government.  II  religion  does 
not  require  state  assistance,  Madison  asserted, 
good  government  does  not  need  assistance  from 
an  established  religion. 

8.  Because  tlie  establishment  in  ques- 
tion is  not  necessary  for  the  support  of 
Civil  Government.  If  it  be  urged  as  neces- 
sary for  the  support  of  Civil  Government 
only  as  it  is  a  means  of  supporting  Reli- 
gion, and  it  be  not  necessary  for  the  latter 
purpose,  it  cannot  be  necessary  for  the 
former.  If  Religion  be  not  within  the  cog- 
nizance of  Civil  Government  how  can  its 
legal  establishment  be  necessary  to  Civil 
Government?  What  influence  in  fact  have 
ecclesiastical  establishments  had  on  Civil 
Society?  In  some  instances  they  have  been 
seen  to  erect  a  spiritual  tyranny  on  the 
ruins  of  the  Civil  authority;  in  many  in- 
o:ances  they  have  been  seen  upholding  the 
th  emes  of  political  tyranny:  in  no  in- 
stance have  they  been  seen  the  guardians 
of  the  liberties  of  the  people.  Rulers  who 
wished  to  subvert  Ifc  Public  liberty,  may 
have  found  an  est  .  -Mu^ed  Clergy  conve- 
nient auxiliaries.  A  just  Government  in- 
stituted to  secure  &  perpetuate  it  needs 
them  not.  Such  a  Government  will  be  best 
supported  by  protecting  every  Citizen  in 
the  enjoyment  of  his  Religion  with  die 
same  equal  hand  which  protects  his  per- 
son and  his  property;  by  neither  invading 
the  equal  rights  of  any  Sect,  nor  suffering 
any  Sect  to  invade  those  of  another. 

Madison  next  pointed  out  that  the  "generous 
police"  of  freedom  from  religious  establishment  in 
the  r'x&OTi  offered  asylum  to  persecuted  persons 
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abroad,  promising  a  "lustre"  to  our  country.  To  tax 
for  support  of  religion  would  drive  potential  immi- 
grants to  other  states,  and  encourage  native  Virgin- 
ians to  leave. 

9.  Becc  se  the  proposed  establishment 
is  a  depai  cure  from  that  generous  policy, 
which,  offering  an  Asylum  to  the  perse- 
cuted and  oppressed  of  every  Nation  and 
Religion,  promised  a  lustre  to  our  coun- 
try, and  an  accession  to  the  number  of  its 
citizens.  Wfiat  a  melancholy  mark  is  the 
Bill  of  sudden  degeneracy?  Instead  of 
holding  forth  an  Asylum  to  the  persecut- 
ed, it  is  itself  a  signal  of  persecution.  It 
degrades  from  the  equal  rank  of  Citizens 
all  those  whose  opinions  in  Religion  do 
not  bend  to  those  of  the  Legislative  au- 
thority. Distant  as  it  may  be  in  its  pre- 
sent form  from  the  Inquisition,  it  differs 
from  it  only  in  degree.  The  one  is  the  first 
step,  the  other  the  last  in  the  career  of  in- 
tolerance. The  magnanimous  sufferer  un- 
der this  cruel  scourge  in  foreign  Regions, 
must  view  the  Bill  as  a  Beacon  on  our 
Coast,  warning  him  to  seek  some  other 
haven,  where  liberty  and  philanthropy  in 
their  due  extent,  may  offer  a  more  certain 
repose  from  his  Troubles. 

10.  Because  it  will  have  a  like  tendency 
to  banish  our  Citizens.  The  allurements 
presented  by  other  situations  are  every 
day  thinning  their  number.  To  superadd 
afresh  motive  to  emigration  by  revoking 
the  liberty  which  they  now  enjoy,  would 
be  the  same  species  of  folly  which  has  dis- 
honoured and  depopulated  fluorishing 
kingdoms. 

Washington  referred  to  the  destruction  of  har- 
mony among  religious  sects,  Madison's  next  point, 
when  he  wrote  that  he  wished  the  Assessment  Bill 
had  never  been  introduced.  Only  religious  freedom 
and  equality  among  religions  assures  domestic 
peace,  wrote  Madison. 

11.  Because  it  will  destroy  that  modera- 
tion and  harmony  which  the  forbearance 
of  our  laws  to  intermeddle  with  Religion 
has  produced  among  its  several  sects.  Tor- 
rents of  blood  have  been  spilt  in  the  old 
world,  by  vain  attempts  of  the  secular 
arm,  to  extinguish  Religious  discord,  by 


proscribing  all  difference  in  Religious 
opinion.  Time  has  at  length  revealed  the 
true  remedy.  Every  relaxation  of  narrow 
and  rigorous  policy,  wherever  it  has  been 
tried,  has  been  found  to  assuage  the  dis- 
ease. The  American  Theatre  has  ex.  . '  ited 
proofs  that  equal  and  compleat  liberty,  if 
it  does  not  wholly  eradicate  it,  sufficient- 
ly destroys  its  malignant  influence  on  the 
health  and  prosperity  of  the  State.  If  with 
the  salutary  effects  of  this  system,  under 
our  own  eyes,  we  begin  to  contract  the 
bounds  of  Religious  freedom,  we  know  no 
name  that  will  too  severely  reproach  our 
folly.  At  least  let  warning  be  taken  at  the 
first  fruits  of  the  threatened  innovation. 
The  very  appearance  of  the  Bill  has  trans- 
formed "that  Christian  forbearance,  love 
and  charity," [Virginia  Declaration  of 
Rights]  which  of  late  mutually  prevailed, 
into  animosities  and  jealousies,  which 
may  not  soon  be  appeased.  What  mis- 
chiefs may  not  be  dreaded,  should  this  en- 
emy to  the  public  quiet  be  armed  with  the 
force  of  law? 

Appealing  at  this  point  to  the  missionary  zeal  of 
the  dissenters,  Madison  insisted  that  making  Vir- 
ginia a  Christian  state  would  discourage  non-Chris- 
tians from  migrating.  This,  in  turn,  would  hinder 
the  spread  of  the  gospel. 

12.  Because  the  policy  of  the  B?H  is  ad- 
verse to  the  diffusion  of  the  light  of  Chris- 
tianity. The  first  wish  of  those  who  enjoy 
the  precious  gift  ought  to  be  ihoX  it  may 
be  imparted  to  the  whole  race  of  mankind. 
Compare  the  number  of  those  who  have  as 
yet  received  it  with  the  number  still  re- 
maining under  the  dominion  of  false  Re- 
ligions; and  how  small  is  the  former! 
Does  the  policy  of  the  Bill  tend  to  lessen 
the  disproportion?  No;  it  at  once  discour- 
ages those  who  are  strangers  to  the  light 
of  revelation  from  coming  into  the  Reli- 
gion of  it;  and  countenances  by  example 
the  nations  who  continue  in  darkness,  in 
shutting  out  those  who  might  convey  it  to 
them.  Instead  of  Levelling  as  far  as  possi- 
ble, every  obstacle  to  the  victorious  pro- 
gress of  lYuth,  the  Bill  with  an  ignoble 
and  unchristian  timidity  would  circum- 
scribe it  with  a  wall  of  defence  against 
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the  encroachments  of  envr. 

The  Assessment  Bill  is  unwise,  Madison  argued, 
because  so  many  Virginians  will  find  it  "obnox- 
ious" that  it  will  be  unenforceable. 

13.  Because  attempts  to  enforce  by  legal 
sanctions,  acts  obnoxious  to  so  great  a 
proportion  of  Citizens,  tend  to  enervate 
the  laws  in  general  and  to  slacken  the 
bands  of  Society.  If  it  will  be  difficult  to 
execute  any  law  wliich  is  not  generally 
deemed  necessary  or  salutary,  what  must 
be  the  case,  where  it  is  deemed  invalid 
and  dangerous?  And  what  may  be  the  ef- 
fect of  so  sticking  an  example  ofimpoten- 
cy  in  tfie  Government,  on  its  general  au- 
thority? 

Madison  was  even  willing  to  argue  that  the  ma- 
jority do  not  favor  this  bill,  a  risky  digression  given 
his  contention  earlier  that  the  msyority  should  not 
be  allowed  to  decide  in  matters  of  natural  rights. 
Nevertheless,  he  was  dealing  with  an  Assembly 
that  took  public  opinion  quite  seriously  and  he  un- 
doubtedly was  banking  on  overwhelming  popular 
opposition  to  assessment.  He  was  correct. 

14.  Because  a  measure  of  such  singular 
magnitude  and  delicacy  ought  not  to  be 
imposed,  without  the  clearest  evidence 
that  it  is  called  for  by  a  majority  of  citi- 
zens, and  no  satisfactory  method  is  yet 
proposed  by  which  the  voice  of  the  major- 
ity in  this  case  may  be  determined,  or  its 
influence  secured.  "rxlie  people  of  the  re- 
spective counties  are  indeed  requested  to 
signify  their  opinion  respecting  the  adop- 
tion of  the  Bill  to  the  next  Session  of  As- 
sembly.1' I From  a  resolution  by  opponents 
of  Assessment  passed  by  the  General  As- 
sembly  in  October,  1 784,  that  staved  off 
enactment  of  the  Assessment  Bill.}  But  the 
representation  must  be  made  equal,  before 
the  voice  either  of  the  Representatives  or 
of  the  Counties  will  be  that  of  the  people. 
Our  hope  is  that  neither  of  the  former 
will,  after  due  consideration,  espouse  the 
dangerous  principle  of  the  BUI.  Should  the 
event  disappoint  us,  it  will  still  leave  us 
in  full  confidence,  that  a  fair  appeal  to 
the  letter  will  reverse  the  sentence  against 
our  liberties. 


Returning  to  his  basic  themes,  Madison  conclud- 
ed with  a  ringing  defense  of  natural  rights,  warning 
the  Virginia  Assembly  that  it  has  no  authority  to 
"sweep  away  all  our  fundamental  rights."  If  it  can 
establish  a  religion,  it  could  then,  if  it  wished,  elim- 
inate trial  by  jury.  Madison  reminds  us  that  reli- 
gious freedom  is,  in  its  origin,  "the  gift  of  nature," 
and  once  more  affirmed  that,  in  his  view  of  deity, 
such  freedom  of  conscience  is  the  only  policy  con- 
sistent with  that  deity.  He  argued  not  from  dogma, 
but  from  reason  and  natural  rights.  By  so  doing  he 
established  a  portrait  of  a  creator  consistent  with 
such  rights. 

15.  Because  finally,  "the  equal  right  of 
every  citizen  to  the  free  exercise  of  his  Re- 
ligion according  to  the  dictates  of  con- 
science" [Virginia  Declaration  of  Rights] 
is  held  by  the  same  tenure  with  all  our 
other  rights.  If  we  recur  to  its  origin,  it  is 
equally  the  gift  of  nature;  if  we  weigh  its 
importance,  it  cannot  be  less  dear  to  us;  if 
we  consult  the  "Declaration  of  those  rights 
which  pertain  to  the  good  people  of  Vir- 
ginia, as  the  basis  and  foundation  of 
Government, "  it  is  enumerated  with  equal 
solemnity,  or  rather  studied  emphasis. 
Either  then,  we  must  say  that  the  Will  of 
the  Legislature  is  the  only  measure  of 
their  authority;  and  that  in  the  plenitude 
of  this  authority,  they  may  sweep  away 
all  our  fundamental  rights;  or,  that  they 
are  bound  to  leave  this  particular  right 
untouched  and  sacred:  Either  we  must 
say  that  they  may  controul  the  freedom  of 
the  press,  may  abolish  the  Trial  by  Juiij, 
may  swallow  up  the  Executive  and  Judi- 
ciary Powers  of  the  State;  nay  that  they 
may  despoil  us  of  our  very  right  of  suf- 
frage, and  erect  themselves  into  an  inde- 
pendent and  hereditary  Assembly  or,  we 
must  say,  that  they  have  no  authority  to 
enact  into  law  the  Bill  under  consider- 
ation. We  the  Subscribers  say,  that  the 
General  Assembly  of  this  Commonwealth 
have  no  such  authority.  And  that  no  effort 
may  be  omitted  on  our  part  against  so 
dangerous  an  usurpation,  we  oppose  to  it, 
this  remonstrance;  earnestly  praying,  as 
we  are  in  duty  bound,  that  the  Supreme 
Lawgiver  of  the  Universe,  by  illuminating 
those  to  whom  it  is  addressed,  may  on  the 
one  hand,  turn  their  Councils  from  every 
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act  which  would  affront  his  holy  preroga- 
tive, or  violate  the  trust  committed  to 
them:  and  on  the  other,  guide  them  into 
evoy  measure  which  may  be  worthy  of 
his  /blessing,  may  rejdound  to  their  own 
praise,  and  may  establish  more  firmly  the 
liberties,  the  prosperity  and  the  happiness 
of  the  Commonwealth. 

The  growing  number  of  Protestant  sects  in  the 
colonies,  combined  with  the  variety  of  established 
churches,  probably  made  inevitable  the  practical 
solution  of  church/state  separation  in  the  First 
Amendment.  But  if  that  were  the  sum  of  it,  then  an 
emerging  majority  in  a  later  generation  could  justi- 
fy a  "practical"  return  to  state  support  of  churches 
under  new  circumstances.  The  genius  of  Madison 
and  Jefferson  laid  down  that  "wall  of  separation" 
in  the  context  of  a  principle  best  described  by  Jef- 
ferson in  his  Bill  for  Establishing  Religious  Free- 
dom. Of  the  freedom  of  conscience  he  wrote:  "The 
rights  hereby  asserted  are  of  the  natural  rights  of 
mankind,  and  ...  if  any  act  shall  be  hereafter 
passed  to  repeal  the  present,  or  narrow  its  opera- 
tion, gmch  act  will  be  an  infringement  of  natural 
right* 

As  a  member  of  the  first  Congress  under  the 
new  Constitution,  James  Madison  received  ap- 
pointment to  the  select  committee  on  constitution- 
al amendments.  After  intense  debate  over  proce- 
dure, the  committee  proposed  a  "bill  of  rights"  for 
consideration  by  the  House  of  Representatives.  On 
August  15,  in  floor  debate  Madison  remarked  to  his 
colleagues  that  he  understood  the  meaning  of  the 
first  clause  of  the  religion  bill — "No  religion  shall 
be  established  by  Law,  nor  shall  the  equal  rights  of 
conscience  be  infringed" — to  be  "that  Congress 
should  not  establish  a  religion,  and  enforce  the  le- 
gal observation  of  it  by  law,  nor  compel  men  to 
worship  God  in  any  manner  contrary  to  their  con- 
science." After  debate  the  wording  of  the  phrase 
was  altered,  on  motion  by  Fisher  Ames  of  Massa- 
chusetts, to  read,  "Congress  shall  make  no  laws  es- 
tablishing religion,  or  to  prevent  the  free  exercise 
thereof,  or  to  infringe  the  rights  of  conscience."  A 
conference  committee,  with  Madison  as  a  member, 
produced  the  form  in  which  the  amendment  was 
adopted  by  both  Houses:  "Congress  shall  make  no 
law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  exercise  thereof,"  employing  Mad- 
ison's phrase,  "free  exercise,"  which  he  had  added 
to  the  Virginia  Declaration  of  Rights  in  1776.  Madi- 
son would  have  preferred  to  extend  the  guarantees 


of  free  conscience,  free  speech,  free  press  and  trial 
by  jury  to  the  states.  He  reasoned  that  "it  was 
equally  necessary  that  [these  rights]  be  secured 
against  the  state  governments."  His  failure  to 
achieve  extension  of  protection  of  these  rights  to 
the  states  had  no  effect  upon  Madison's  full  and 
vigorous  support  of  the  First  Amendment  as  adopt- 
ed. Until  his  death  in  1836  Madison  believed  that 
the  nation  supported  his  commitment  to  total  and 
complete  separation  of  church  and  state.  To  be 
sure,  not  all  the  founding  fathers  were  in  agree- 
ment with  Madison,  but  his  influence  on  the  sub- 
ject loomed  large.  By  1833,  all  the  states  had  devel- 
oped bills  of  rights  that  reflected  the  Madisonian 
view.  Modern  interpretations  of  the  First  Amend- 
ment must  consider  Madison's  eloquent  presenta- 
tion of  his  principles  regarding  a  free  conscience 
in  a  secular  state,  not  only  because  of  his  primary 
role  in  Congress  in  1789,  but  also  because  his  in- 
sights have  currency  for  the  continuing  discussion 
of  this  constitutional  question. 


The  text  for  the  Memorial  is  to  be  found  in  the  Library  of 
Congress;  it  is  reprinted  in  The  Papers  of  James  Madison, 
volume  8,  Robert  A.  Rutland  and  William  M.  E.  Rachal, 
eds.  (University  of  Chicago  Press,  1973). 


Robert  S.  Alley  is  professor  of  humanities  at  the  Univer- 
sity of  Richmond.  His  most  recent  book  is  James  Madison 
on  Religious  Liberty  (1985). 
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For  the  Classroom 


The  following  materials  for  teachers  and  students  were  excerpted  from 
an  elementary  school  educational  packet  developed  by  the  Office  for 
the  Bicentennial  of  the  U.S.  Constitution,  Maryland  State  Archives. 
The  unit  was  written  for  the  fourth  grade,  to  show  students  that  Mary- 
land played  an  important  role  in  the  creation  and  adoption  of  the 
United  States  Constitution,  and  to  help  them  understand  the  meaning 
of  the  Constitution,  A  high  school  unit  will  be  available  shortly.  For 
further  information,  contact:  Gregory  A.  Stiverson,  Maryland  Office 
for  the  Bicentennial  of  the  U.S.  Constitution,  Maryland  State  Archives, 
Box  828,  Annapolis,  MD  21404;  (301)  269-3914 


Mann's  Tavern,  site  of  the  1786  Annapolis  Convention,  In  1858, 
when  It  was  called  the  City  Hotel.  Detail  from  a  lithograph  by 
Edward  Sachse.  Maryland  Office  for  the  Blcentei  Jal  of  the  U.S. 
Constitution,  Maryland  State  Archives. 


Teacher  Materials 

Crafts,  ResSpes,  Games,  and  Sorsgs 


Children  learning  about  the  Constitution  will  er\joy 
participating  in  activities  that  would  have  been  familiar 
to  Maryland  children  in  the  1780s.  To  get  children  in  the 
mood  for  eighteenth-century  play,  you  might  have  them 
make  crownless  tricorn  hats  out  of  black  or  brown  con- 
struction paper. 

CRAFT  ACTIVITY 
Pomander  Balls:  For  each  pomander  ball:  1  orange, 
whole  cloves,  powdered  orris  root  (from  the  druggist), 
ground  cinnamon,  a  piece  of  narrow  ribbon.  Stick  whole 
cloves  firmly  into  skin  of  orange.  Work  over  the  entire 
surface  to  avoid  too  much  tension  in  one  spot.  Insert 
cloves  closely  with  heads  touching.  Finish  each  ball 
within  a  day,  before  the  skin  starts  to  shrink  and  hard- 
en. Disregard  small  tears  in  the  skin;  large  ones  can  be 
sewn  together.  Place  spice  mixture  in  large  bowl;  add 
fruits  and  turn  until  well  coated.  Leave  balls  in  mixture, 
stirring  once  each  day  until  they  begin  to  lose  the 
weight  of  the  juice.  To  hang,  thread  a  large-eyed  needle 
with  narrow  velvet  ribbon  and  run  through  the  fruit 
about  an  inch  from  the  top.  "Like  It  Was"  Bicentennial 
Games  Yi  Fun 

GAMES 

Games  of  the  Constitution  period  were  those  that  re- 
quired little  or  no  equipment.  We've  included  several. 


•Neddy  Noople  nipped  his  neighbor's  nutmegs. 

•  Sam  Slick  sawed  six  slim,  slippery,  slender  sticks. 
AND  NOW  . , ,  read  this  rapidly  but  correctly: 

•  Esau  Wood  sawed  wood.  Esau  Wood  would  saw  wood! 
Oh,  the  wood  Wood  sawed!  One  day  Esau  Wood  saw  a 
saw  saw  wood  as  no  other  wood-saw  Wood  saw  could 
saw  wood.  In  fact,  of  all  the  wood-saws  Wood  ever 
saw  saw  wood  Wood  never  saw  a  wood-saw  that 
would  saw  wood  as  the  wood-saw  Wood  saw  saw 
wood  would  saw  wood,  and  I  never  saw  a  wood-saw 
that  would  saw  wood  as  the  wood-saw  Wood  saw  until 
I  saw  Esau  Wood  saw  wood  with  the  wood-saw  that 
Wood  saw  saw  wood.  "Like  It  Was"  Bicentennial 
Games  'n  Fun 

Outside  Games 
Obstacle  Race:  An  obstacle  course  is  set  up  or  deter- 
mined (as,  under,  over  and  around  playground  equip- 
ment). The  player  who  successfully  passes  all  objects 
and  reaches  the  finish  line  first  wins.  "Like  It  Was"  Bi- 
centennial Games  'n  Fun 

Hop,  Skip,  and  Jump:  The  winner  is  the  one  who  can, 
by  a  hop,  skip,  and  a  jump,  cover  the  greatest  distance 
from  a  given  starting  point.  A  running  start  is  permissi- 
ble, but  the  hop  must  start  on  a  line.  "Like  It  Was"  Bi- 
centennial Games  'n  Fun 


Inside  Games 
Bird,  Beast,  or  Fish:  Leader  is  in  the  front  of  the 
room  and  points  to  one  player,  naming  one  of  the  three 
categories.  Player  must  name  a  member  of  that  category 
before  deader  counts  to  10.  Names  of  animals,  birds,  or 
fish  cannot  be  repeated.  If  player  cannot  name  one  with- 
in the  time  it  takes  the  leader  to  count  to  10,  he/she 
must  pay  a  forfeit  or  drop  out  of  the  game.  (Other  cate- 
gories may  be  added.)  "Like  It  Was"  Bicentennial 
Games  Vi  Fun 

Tonque  Twisters:  Try  these! 

•  Eleven  elephants  elegantly  equipped  stopped  Eleanor's 
equipage. 
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There:  A  circle  of  players  is  formed,  about  50  feet  in  di- 
ameter. One  player  stands  in  the  center  blindfolded.  A 
referee  designates  which  player  on  the  outside  circle 
should  proceed  slowly  toward  the  center  person.  The 
object  of  the  "stalker"  is  to  touch  the  center  person  be- 
fore she/he  can  be  detected.  If  the  center  person  points 
to  the  stalker,  the  referee  indicates  "right!,"  and  the 
stalker  must  sit  in  that  spot.  The  referee  then  points  to 
another  stalker  who  advances.  This  continues  until  a 
stalker  reaches  the  center  person;  if  no  one  reaches 
him/her,  the  closest  person  to  the  center  after  everyone 
has  had  a  turn  is  declared  winner.  "Like  It  Was"  Bicen- 
tennud  Games  Jn  Fun 
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Student  Materials 


MARYLAND  AND  THE  COI  .TITUTION 

by  Gregory  A  Stiverson  and  Beverly  Davis  Valcovic 


1 

Have  you  ever  wondered  why  our  country  doesn't  have  a 
king  or  a  queen,  or  princes  or  princesses?  Have  you  ever 
wondered  why  a  letter  you  mail  gets  to  someone  even  if 
the  person  lives  far  away?  Have  you  ever  wondered  why 
your  mom  and  dad  may  vote  and  you  may  not? 


The  answers  are  found  in  the  United  States  Constitution. 
The  Constitution  tells  our  government  how  to  work.  It 
sets  the  rules,  and  tells  our  lawmakers  what  kind  of  laws 
they  may  or  may  not  write.  The  Constitution  says  we  must 
have  a  president  instead  of  a  king.  It  also  sets  up  post 
offices  to  move  the  mail  all  over  the  country.  It  says  who 
may  vote  in  elections.  The  Constitution  does  much  more. 
We  may  not  stop  to  think  about  it,  but  the  Constitution  is 
important  to  each  of  us  every  day.  Because  of  the 
Constitution,  we  live  in  a  free  country  with  laws  that 
protect  us. 

3 

Our  Constitution  is  very  old.  It  was  written  almost  200 
years  ago.  That  was  the  time  when  Ber\jamin  Franklin, 
Paul  Revere,  and  George  Washington  lived.  In  fact, 
George  Washington  and  Ber\jamin  Franklin  helped  write 
the  Constitution. 


We  should  all  know  more  about  the  Constitution.  Learn- 
ing about  the  Constitution  is  very  interesting  if  you  live  in 
Maryland.  Maryland  was  one  of  the  first  states,  and 
Marylanders  helped  write  the  Constitution.  So,  the  story 
of  the  Constitution  is  a  part  of  our  own  history  here  in 
Maryland. 


The  story  of  the  Constitution  begins  when  Maryland  and 
the  other  states  were  still  owned  by  England.  They  had 
many  problems.  In  1776,  the  colonies  agreed  to  the 
Declaration  of  Independence.  It  said  that  the  colonies 
would  no  longer  be  part  of  England.  Instead,  they  would 
be  thirteen  free  states. 

6 

England  did  not  want  the  colonies  to  be  free  states.  They 
sent  soldiers  to  America,  and  the  long  Revolutionary  War 
began.  The  thirteen  colonies  knew  that  they  would  have 
to  work  together  if  they  wanted  to  win  the  war  with 
England.  So  they  formed  a  government. 


After  the  Revolutionary  War  was  won,  however,  the 
country  was  in  danger  of  falling  apart.  The  states  could 
not  cooperate,  and  the  weak  central  government  could 
not  force  them  to  work  together. 

8 

Maryland  and  Virginia  were  the  first  two  states  to  meet  to 
talk  about  their  problems.  In  1785  men  from  the  two 
states  went  to  Mount  Vernon,  the  home  of  George  Wash- 
ington. They  talked  about  who  should  use  the  Potomac 
River  and  Chesapeake  Bay.  They  agreed  that  both  states 
should  be  able  to  use  these  waterways.  The  agreement 
worked  out  at  this  meeting  was  called  the  Mount  Vemon 
Compact.  It  was  the  first  time  that  two  states  had  worked 
together  to  solve  a  problem. 


The  Mount  Vernon  Conference  led  to  another  meeting  the 
next  year.  All  the  states  were  asked  to  come  to  this 
meeting.  It  was  held  in  Annapolis  in  September  1786.  The 
Annapolis  Convention  was  poorly  attended.  Only  five 
states  sent  men  to  it.  Even  Maryland  did  not  attend. 

10 

The  few  people  who  went  to  the  Annapolis  Convention 
agreed  that  the  government  had  to  be  changed.  The 
central  government  was  too  weak  to  handle  the  problems 
facing  the  states.  Some  people  did  not  even  think  the 
government  could  defend  the  country  if  there  were  a  war. 

11 

The  most  important  thing  that  happened  at  the  Annapolis 
Convention  was  that  the  men  decided  to  hold  another 
meeting  the  next  year.  This  meeting  was  held  in  Philadel- 
phia, and  all  thirteen  states  attended.  The  Philadelphia 
Convention  lasted  for  four  months.  Instead  of  changing 
the  government,  the  members  of  the  convention  decided 
that  the  country  needed  a  new  one.  They  wrote  the 
Constitution.  It  created  a  strong  central  government. 

12 

The  new  Constitution  had  to  be  approved  by  nine  of  the 
states.  Six  states  approved  it  very  quickly.  Other  states 
were  afraid  that  the  new  central  government  would  be  too 
powerful. 

13 

The  Maryland  vote  on  the  Constitution  took  place  at  a 
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meeting  held  in  Annapolis  in  April  1788.  Most  Mary  land- 
ers wanted  a  strong  central  government.  They  approved 
the  Constitution  by  a  vote  of  63  to  11  on  April  28,  1788. 

14 

Two  other  states  quickly  followed  Maryland  in  voting  for 
the  Constitution.  The  United  States  had  a  new  govern- 
ment. George  Washington  was  sworn  in  as  the  first 
president  of  this  new,  strong  government  in  1789. 

15 

Today  we  have  lived  for  nearly  200  years  under  the 
government  created  by  the  Constitution.  It  has  served  our 


country  well  in  times  of  peace  and  in  times  of  war.  It  has 
given  us  a  government  that  has  worked  in  the  times  of 
horse-drawn  wagons  and  sailing  ships,  and  in  the  space 
age.  It  has  helped  make  us  the  strongest  and  richest 
country  on  earth.  The  Constitution  gives  us  rights  and 
freedoms  that  other  people  in  the  world  do  not  er\joy. 

16 

Marylanders  helped  write  the  Constitution,  and  Maryland 
was  the  important  seventh  state  to  approve  it.  When  we 
think  about  the  Constitution  and  how  important  it  is  to  us 
today,  we  can  remember  with  pride  the  part  our  state 
played  in  the  founding  of  our  country. 


Write  Your  Own  Constitution 

Now  that  you  have  learned  about  the  Constitution  of  the  United  States,  help  the  other  people  in  your  room  write 
one  for  your  class. 

A  Constitution  is  a  set  of  rules.  The  rules  say  what  you  may  or  may  not  do.  A  Constitution  for  your  class  will  tell 
what  the  students  may  and  may  not  do.  It  will  also  tell  what  the  teacher  may  and  may  not  do.  Everyone  needs  to 
work  together  to  write  a  good  Constitution.  You  will  know  if  your  Constitution  is  a  good  one  because  your  class- 
room will  work  smoothly  and  the  class  members  and  the  teacher  will  be  happy  with  the  rules  you  have  made. 

When  someone  suggests  a  rule,  everyone  needs  to  vote  to  decide  if  it  should  go  in  the  Constitution.  If  more  than 
half  of  the  class  votes  "yes,"  the  rule  goes  into  the  Constitution.  If  more  than  half  of  the  class  votes  "no,"  the  rule 
does  not  go  in  the  Constitution. 

Below  is  a  list  of  some  things  that  your  class  might  want  to  make  rules  for.  You  can  probably  think  of  many  oth- 
ers. 

1.  Is  homework  necessary  in  your  classroom?  How  much  would  help  you  learn  well? 

2.  Do  you  need  a  dress  code  that  tells  you  what  kind  of  clothes  you  must  wear  to  school?  If  so,  what  should 
that  dress  code  be? 

3.  Do  you  want  to  bring  toys  or  games  to  school  to  use  during  recess  and  free  time?  How  will  you  decide  when 
they  may  be  used?  Will  the  class  vote  or  will  every  person  decide  for  him/herself? 

4.  Would  it  help  your  class  if  people  got  rewards  for  good  work  and  good  behavior?  What  will  the  rewards  be? 
Who  will  give  the  rewards? 

5.  Does  it  help  you  when  your  work  is  given  a  grade?  What  kind  of  a  grading  system  would  help  you  most? 

6.  The  men  who  wrote  the  Constitution  decided  that  women  should  not  vote.  Should  girls  be  able  to  vote  in 
class  elections?  Should  boys?  Should  people  with  blue  eyes?  Will  the  teacher  have  a  vote? 

7.  The  Constitution  makes  the  president  the  head  of  our  government.  He/she  can  be  removed  if  he/she  does  not 
do  a  good  job.  The  teacher  is  the  head  of  your  class.  Do  the  students  in  your  class  want  to  vote  to  decide  if 
the  teacher  is  doing  a  good  job?  If  the  class  decides  she/he  is  not,  what  would  you  do  then?  Would  you 
choose  another  teacher?  How  would  you  do  that? 

8.  The  Constitution  says  that  the  police  may  not  search  your  house  unless  a  judge  says  it  is  all  right.  Does  your 
class  want  your  teacher  or  principal  to  search  your  desk  or  locker  without  your  permission?  Should  you  be 
allowed  to  get  into  someone  else's  desk  without  their  permission? 

9.  Should  a  student  who  does  not  follow  your  Constitution  be  punished?  If  so,  what  kind  of  punishment  would 
help  that  student  be  a  better  citizen? 

10.  Think  of  some  other  things  in  your  classroom  or  on  your  playground  that  would  be  good  to  have  in  your 
Constitution. 
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MARYLAND  AND  THE  CONSTITUTION 
Comprehension  Check 


In  the  following  questions,  the  numbers  in  parentheses  tell  you  which  paragraph  to  use  to  find  the  answer. 


A.  Pill  in  the  blanks: 

}r  (2)  tells  our  government  how  to  work. 

2.  Maryland  and  Virginia  met  at   m  (8)  to  solve  problems. 

B.  Choose  the  right  answer: 

1.  The  most  important  thing  that  happened  at  the  Annapolis  Convention  was  (11) 

 a.  the  Revolutionary  War  was  woji. 

 b.  ships  were  allowed  to  sail  on  the  Chesapeake  Bay. 

 c.  they  decided  to  have  a  convention  in  Philadelphia. 

2.  What  tells  us  that  we  must  have  a  president  and  not  a  king?  (2) 

 a.  the  Constitution 

 b.  the  post  office 

 c.  our  lawmakers 

C.  Find  a  word  that  means: 

1.  to  take  care  of  (2)   . 

2.  work  together  (7) 

3.  to  go  to  an  event  (9)  

4.  an  agreement  (8)   

5.  a  meeting  (10)  


D.  Write  the  answers  to  these  questions.  Remember  to  put  your  answer  in  a  complete  sentence. 
1.  How  old  is  our  Constitution?  (3)  


2.  What  was  decided  at  the  Annapolis  Convention?  (11) 


3.  What  problem  did  the  states  have  after  the  Revolutionary  War?  (7) 


4.  Has  the  United  States  Constitution  worked  well  for  us?  Tell  how  you  know.  (15) 


E.  Put  a  1  beside  the  thing  that  happened  first.  Put  a  2  beside  the  thing  that  happened  next.  Put  a  3  beside  the  thing  that 
happened  last. 

 Mount  Vernon  Compact. 

 Revolutionary  War 

 United  States  Constitution 

F.  Look  up  the  following  words  in  the  dictionary  and  write  their  meanings, 
defend  


colonies. 


G.  Write  a  four-line  poem  or  carefully  draw  a  picture  about  freedom.  Think  about  what  freedom  means  before  you 
begin  to  write. 

ANSWERS 

Comprehension  Check:  Constitution;  Mt.  Vernon;  c;  a;  protect;  cooperate;  attend;  compact;  convention;  almost  200  years;  decided  to  hold  the 
Philadelphia  Convention;  cound  not  cooperate;  accept  any  answer  which  can  be  supported;  2-1-3 
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Book  Review 


Gamilton  I  Dzhefferson  (Hamilton  and  Jefferson) 

by  Vladimir  Olegovich  Pechatnov 

(Published  in  the  Soviet  Union,  1983) 

Reviewed  by  William  T.  Shinn,  Jr. 


There  would  not  be  anything  remarkable  about  this  book  if  it 
were  not  by  a  Soviet  historian  and  published  in  the  USSR. 
It  is  a  well-researched  piece  of  scholarship,  written  in  an  ele- 
gant Russian  which  somehow  manages  to  avoid  the  usual 
obeisance  to  Marxist-Leninist  stereotypes. 

For  a  half  a  century,  it  was  de  rigueur  for  every  work  of 
what  passed  as  "scholarship"  in  the  USSR  to  have  a  long,  tor- 
tured introduction  that  sought  to  conjure  up  an  appropriate 
ideological  framework.  The  bibliography  always  began  with  a 
section  entitled  "guiding  literature,"  which  consisted  of  writ- 
ings by  Lenin,  Stalin,  Marx  and,  occasionally,  Engels.  What 
makes  this  book  stand  out  is  the  absence  of  this  hokum.  Natu- 
raMy  the  orientation  is  economic  determinism  but  most  of  the 
citations  are  of  Beard  rather  than  Lenin  who  (will  wonders 
never  cease?)  is  not  even  listed  in  the  bibliography. 

As  foreshadowed  by  the  title,  the  author  adheres  to  the  the- 
sis that  Hamilton  and  Jefferson  represented  opposite  strains  in 
early  American  history.  In  describing  their  respective  points  of 
view  he  does  not  shy  away  from  discussing  concepts  such  as 
personal  freedoms,  individual  rights,  limited  government,  and 
the  relationship  between  the  state  and  the  individual. 

While  Pechatnov  is  clearly  on  top  of  his  subject,  he  is  not 
immune  from  an  occasional  lapse,  such  as  placing  the  "Boston 
Tea  Party"  in  New  York  and  calling  it  the  "New  York  Tea  Par- 
ty." He  questions  the  theory  that  young  Hamilton  joined  the 
revolutionaries  out  of  "youthful  ardor,"  calling  it  superficial 
and  arguing  that  Hamilton's  decision  was  carefully  calculated 
to  win  him  fame  and  fortune.  The  author  cites  various  authori- 
ties to  support  the  assertion  that  the  competition  between 
France  and  England  was  essential  for  the  Revolution's  suc- 
cess. On  the  other  hand,  the  role  played  by  Catherine  the 
Great  has  been  exaggerated  in  the  author's  view.  He  shows 
convincingly  that  the  Russian  Naval  visits,  far  from  being  in- 
tended to  show  sympathy  for  the  revolutionaries,  were  dictat- 
ed by  "Realpolitik"  as  a  means  of  pressuring  the  English.  Tfe 
Declaration  of  Armed  Neutrality  established  a  common  inter- 
est with  St.  Petersburg,  but  the  offer  by  our  first  envoy  at  the 
Russian  capital  to  join  was  rejected  on  the  grounds  that  we 
had  insufficient  means  of  making  a  military  contribution. 

Pechatnov's  treatment  of  The  Federalist  papers  is  of  special 
interest.  Using  the  results  of  western  computor  analysis  to  es- 
tablish authorship,  he  claims  that  Hamilton's  contribution  has 
more  of  an  authoritarian  flavor  than  that  of  Madison.  He  cites 
Hamilton  in  No.  9  as  dealing  with  class  struggle  by  advocating 
a  firm  union  to  serve  as  a  barrier  against  internal  fractions  and 
uprisings.  He  asserts  that  Hamilton  wanted  a  standing  army  to 
maintain  order  and  keep  "the  poor  in  their  place."  He  has  a 
similar  quote  from  No.  16,  arguing  that  a  federal  union  can 
maintain  order  better  than  the  individual  states.  He  observes 
that  Shays'  Rebellion  is  mentioned  quite  often  in  the  papers, 
whose  authors  seek  to  mollify  the  "haves"  by  assuring  against 
a  repetition  if  the  strong  central  government  is  established. 
Going  on  to  Madison's  No.  10,  the  author  claims  that  it  was  in- 
tended s\s  a  respone  to  Hamiuon.  Instead  of  haves  and  have- 
nots,  Madison  postulates  that  the  new  republic  will  have  multi- 
ple factions,  and  thus  safeguard  minority  rights.  In  No.  23, 
Madison  continued  to  counterattack,  according  to  Pechatnov 
arguing  that  governments  had  a  natural  tendency  to  accumu- 
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late  power  and  therefore  had  to  be  restrained.  In  sum,  no  less 
than  twelve  of  the  papers  written  by  Hamilton  dealt  with  this 
question  and  laid  the  basis  for  "strong  presidential  power"  ac- 
cording to  the  author. 

Finally,  Pechatnov  sees  in  the  papers  attributed  to  Hamilton 
the  seeds  of  an  aggressive  foreign  policy — manifest  destiny,  an 
"historic  mission  to  save  the  honor  of  humanity"  and  to  "re- 
place Europe  in  the  role  of  world  hegemony  seeker  (gegomon- 
is£)."  Quoting  from  the  eleventh  paper,  he  concludes  that  Ham- 
ilton expected  a  strong  and  united  federal  union  to  hold  sway 
over  the  western  hemisphere  and  eventually  the  rest  of  the 
world  as  well. 

Yet,  in  spite  of  the  author's  criticism  and  use  of  selected 
quotations  to  assert  that  at  its  very  inception  the  United  States 
had  leaders  who  looked  to  the  possibility  of  a  world  system 
on  the  American  model,  the  writing  stops  short  from  being 
tendentious. 

The  329-page  volume  is  handsomely  bound  and  formatted 
with  taste.  The  price  of  only  1  ruble,  80  kopeks  (about  $2.50), 
could  not  cover  more  than  a  small  fraction  of  the  publishing 
cost.  All  in  all,  this  book  is  encouraging  evidence  that  the  Sovi- 
ets have  serious  scholars  on  America  who  can  once  again 
make  honest  contributions  and  thereby  further  the  long,  slow 
process  of  understanding  each  other  better  from  the  study  of 
our  respective  heritages. 


William  T.  Shinn,  Jr.,  is  a  foreign  service  officer  who  spe- 
cializes in  Soviet  affairs. 
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THE  NATIONAL  ENDOWMENT  FOR  THE  HUMANITIES 
Special  Initiative  for  the  Bicentennial  of  the  United  States 


NEH  Bicentennial  Younger  Scholars 

Program  (February,  1986) 

lEH  announced  the  first  awards  for  Bicentennial  Younger 
I  Scholars  in  February,  1986.  Sixty-six  awards  went  to  high 
school  and  college  students  in  28  states  and  the  District  of  Co- 
lumbia. Each  student  has  spent  nine  weeks  during  the  summer 
doing  research  and  writing  papers  on  the  Constitution.  Two 
hundred  and  sixty-three  students  had  applied  for  the  awards. 
High  school  students  received  $1,800  and  college  students 
$2,200;  each  award  included  $400  for  the  faculty  adviser.  Addi- 
tional information  may  be  obtained  from  the  Bicentennial  Of- 
fice, Room  504,  National  Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue,  N.W.,  Washington,  D.C.  20506.  The 
names  of  the  grantees  follow: 


ARIZONA 

Hlosek,  Andrea  J. 

Prescott  High  School 

Prescott,  Arizona 

History  of  Search  and  Seizure 

CALIFORNIA 

Glueck,  Jeffrey  S. 
Newport  Harbor  High  School 
Newport  Beach,  California 
Church-State  Separation:  Madi- 
son and  18th  Century  Thinkers 

Newman,  Darlene  S. 
Benjamin  Franklin  High  School 
Los  Angeles,  California 
Evolution  and  Development  of 
Judicial  Review 

Stokely,  Jennifer  L. 
Claremont  High  School 
Claremont,  California 
The  Constitution  in  Space 

COLORADO 

Rfeiff,  Laurie  Lynn 

The  Colorado  College 

C  olorado  Springs,  Colorado 

rL  lie  Formulation  and  Wilsonian 

Alternation  of  the  American 

I^residency 

CONNECTICUT 

Kass,  Sarah 

Yale  University 

New  Haven,  Connecticut 

Religion  and  the  Constitution 

Macht,  Timothy  A. 
Yale  University 
New  Haven,  Connecticut 
The  Constitutionality  of  Manda- 
tory Drug  Testing 

DISTRICT  OF  COLUMBIA 
Klubes,  Benjamin  B. 


The  George  Washington 
University 
Washington,  D.C. 
The  First  Federal  Congress  and 
the  Constitution:  The  National 
Bank  Bill  as  a  Case  Study  in  In- 
terpretation 

FLORIDA 

Riley,  Michelle  T. 

Coral  Gables  High  School 

Coral  Gables,  Florida 

Free  Blacks  in  Florida  and  the 

Dred  Scott  Decision 

Kian,  David  L. 
University  of  Florida 
Gainesville,  Florida 
Judicial  Review,  Federalism, 
and  the  Formation  of  the  Ameri- 
can Republic 

HAWAII 

Chee,  Ryan  M. 
Mid-Pacific  Institute 
Mililani,  Hawaii 

Meaning,  Intent,  and  Applica- 
tion of  the  Eighth  Amendment  of 
the  Constitution 

IDAHO 

Casner,  Nick  A. 
Boise  State  University 
Boise,  Idaho 
Rejected  Amendments 

ILLINOIS 

Deardorff,  Anne  M. 
Steinmetz  High  School 
Chicago,  Illinois 

Liberty  and  Power  in  the  Writ- 
ing of  the  Constitution 

Prawiec,  Deborah  I. 
Loyola  University,  Chicago 
Chicago,  Illinois 


Judicial  Review  and  the  Inten- 
tions of  Uie  Framers 

Snyder,  Colleen  M. 
MacMurray  College 
Jacksonville,  Illinois 
Judicial  Review:  Origins  and 
Intentions 

INDIANA 

Moore,  Kent  J. 

Anderson  College 

Anderson,  Indiana 

The  Presidency:  What  Does  the 

Constitution  Mean? 

Speranza,  Laura  J. 
St.  Mary's  College 
Notre  Dame,  Indiana 
James  Wilson — His  Legal  Theory 
and  its  Influence  on  the  Forma- 
tion of  the  Constitution 

IOWA 

Brandt,  Lori  F. 

Oskaloosa  Senior  High  School 
Oskaloosa,  Iowa 
Locke's  Influence  on  the  Consti- 
tution 

LOUISIANA 

Clark,  Philip  S. 

Louisiana  State  University 

Baton  Rouge,  Louisiana 

The  Anti-Federalist  Critique  of 

the  American  Founding 

MARYLAND 

Kao,  Michelle  M. 

Winston  Churchill  High  School 

Potomac,  Maryland 

Separation  of  Powers:  A  Critical 

Study  of  Montesquieu's  Influence 

on  the  U.S.  Constitution 

McC.iliy,  Thomas  J. 
T.  S.  Wootton  High  School 
Gaithersburg,  Maryland 
The  U.S.  Constitution  as  a  Pre- 
cedent in  Latin  America 

MASSACHUSETTS 
Alexander,  Daniel  L. 
Lexington  High  School 
Lexington,  Massachusetts 
The  Accountability  Provisions  of 
Article  I:  Historical  Origins 

Dailey,  Jonathan  C. 

Mount  Greylock  Regional  High 

School 

Willia^nstown,  Massachusetts 
Substantive  Meaning  and  Intent 
of  the  Constitutional  Provision 
Guaranteeing  Freedom  of 
Eocpression  and  its  Relationship 
to  National  Security 


Lippard,  Joshua  J. 
Buckingham  Browne  &  Nichols 
School 

Cambridge,  Massachusetts 
Was  the  First  Bank  Constitu- 
tional?: A  Question  of  Strict  Ver- 
sus Loose  Interpretation 

McGlone,  Michelle  M. 
Brockton  High  School 
Brockton,  Massachusetts 
Hie.  Massachusetts  Constitution- 
al Ratification  and  Its  Impact 
on  the  Nation 

Allison,  Robert  J. 
Harvard  University  Extension 
Cambridge,  Massachusetts 
The  Founding  Fathers  and  Slav- 
ery 

DiMeglio,  Linda  A. 
Harvard  University 
Cambridge,  Massachusetts 
Hie  Electoral  College  and  Ameri- 
can Democracy 

Mooney,  Richard  J. 
Harvard  University 
Cambridge,  Massachusetts 
Democracy  and  Freedom  in 
American  Constitutional  His- 
tory 

Steinhoff,  Anthony  J. 
Brandeis  University 
Waltham,  Massachusetts 
Congressional  Development  and 
Colonial  Society 

MICHIGAN 

Katz,  David  J. 
University  of  Michigan 
Ann  Arbor,  Michigan 
How  the  Taney  Supreme  Court 
Dealt  With  Economic  and  Tech- 
nological Change 

MINNESOTA 

Casey,  Jeanne  E. 

St.  Louis  Park  High  School 

St.  Louis  Park,  Minnesota 

A  Changing  Constitution,  A 

Shifting  Balance  of  Power 

Koepke,  Kevin  M. 
Carleton  College 
Northfield,  Minnesota 
A  Reconsideration  of  Rousseau 
in  Regard  to  Contemporary  Ob- 
scenity 

Steele,  Karen  M. 

St.  Olaf  College 

Northfield,  Minnesota 

The  Constitution  and  Autonomy 
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MISSOURI 

Lander,  Brad  S. 

Parkway  North  High  School 

St  Louis,  Missouri 

Roman  Influence  on  the  United 

States  Constitution 

Renkins,  Catherine  E. 
Southeast  Missouri  State 
University 

Cape  Girardeau,  Missouri 
Bridging  the  Gap  Between 
Founders*  Philosophy  and  Popu- 
lar Support 

NEBRASKA 

Dragon,  Charles  E. 

University  of  Nebraska  at  Omaha 

Omaha,  Nebraska 

The  Shifting  Perspectives  of  E.  S. 

Corwin  on  Judicial  Review 

NEW  JERSEY 

Browne,  Nina  M. 
Ridgewood  High  School 
Ridge  wood,  New  Jersey 
Sexual  Bias  in  the  U.S.  Consti- 
tution 

Mansfield,  Kelly  A. 
Kent  Place  School 
Morristown,  New  Jersey 
Slavery  in  the  Constitution 

Balleisen,  Edward  J. 
Princeton  University 
Princeton,  New  Jersey 
Tlie  Constitutions  Way  of  Pro- 
tecting Rights 

Phelon,  Eileen  M. 

Princeton  University 

Princeton,  New  Jersey 

The  Shaping  of  tiie  Men  Who 

Shaped  the  Nation:  The  Influence 

of  the  Scottish  Enlightenment  on 

Princeton 

NEW  YORK 

Dreitzer,  Richard  I. 
Canarsie  High  School 
Brooklyn,  New  York 
Judicial  Review  and  the  Mar- 
shall Court:  Its  Origins  and  the 
Roots  of  its  Development 

Illig,  RobertC. 

Pittsford  Sutherland  High  School 
Rochester,  New  York 
Constitutionality  of  "Presiden- 
tial" Wars 

Klafter,  Andrew  B. 
Brighton  High  School 
Rochester,  New  York 
The  Substantive  Meaning  of  the 
First  Amendment  Regarding  Re- 
ligion in  Public  Schools 

Lin,  Edmund  Y. 

Clarkstown  High  School  North 
New  City,  New  York 
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Alexander  Hamilton  and  the 
Constitution 

Neira,  Christian 

Trinity  School 

New  York,  New  York 

Virtue  and  Self-Interest  in  the 

Fight  Over  Ratification  in  NYC 

Newspapers,  1787-1788 

Rubin,  Anne  S. 
Scarsdale  High  School 
Scarsdale,  New  York 
McCarthyism  and  The  Bill  of 
Rights  in  Scarsdale,  New  York 

Leo,  Leonard  A. 
Cornell  University 
Ithaca,  New  York 
The  Free  Exercise  and  Establish- 
ment of  Religion  Clauses  of  the 
Constitution:  A  Study  of  Intent 

Yormick,  Jon  P. 

Canisius  College 

Buffalo,  New  York 

Charles  Pinckney:  The  Forgotten 

Father  of  the  Constitution 

NORTH  CAROLINA 

Finch,  Keith  R. 
Davidson  College 
Davidson,  North  Carolina 
Jefferson  and  Madison:  The 
Partnership 

Parker,  Jonathan  H. 
University  of  North  Carolina, 
Chapel  Hill 

Chapel  Hill,  North  Carolina 
The  State  Legislative  Interpreta- 
tion of  the  Establishment  Clause 
of  the  First  Amendment  to  the 
Constitution 

OHIO 

Saltzman,  David  H. 
Beachwood  High  School 
Beachwood,  Ohio 
Judicial  Review  and  the  Consti- 
tutional Crisis  of  the  1930s 

OKLAHOMA 

Wiemer,  Julie  E. 
University  of  Tulsa 
Tulsa,  Oklahoma 
An  Anti-Federalist  Understand- 
ing of  the  Constitution 

OREGON 

Wesselman,  Amy  L. 

Glencoe  High  School 

Hillsboro,  Oregon 

llie  Consequences  of  Abdicating 

or  Abusing  the  Power  of  Self- 

Government  as  Provided  for  in 

the  U.S.  Constitution 

PENNSYLVANIA 
Altermatt,  Emily  S. 
Chambersburg  High  School 
Chambersburg,  Pennsylvania 


John  Dickinson  and  the  Federal 
Constitution 

Morgan,  Kimberiy  D. 

The  Baldwin  School 

Villanova,  Pennsylvania 

The  Fourteenth  Amendment:  Its 

Intent,  Meaning  and  History 

Giunta,  Linda  M. 
Ursinus  College 
Collegeville,  Pennsylvania 
The  Legal  Status  of  Women:  An 
Erratic  Development 

Heisey,  Daniel  J. 
Dickinson  College 
Mechanicsburg,  Pennsylvania 
The  Roman  Roots  of  John  Dick- 
inson's Constitutionalism 

Uleman,  Jennifer  K. 
Swarthmore  College 
Swarthmore,  Pennsylvania 
Competing  Conceptions  of  Hu- 
man Nature  and  Their  Implica- 
tions for  Constitutional  Inter- 
pretation 

SOUTH  CAROLINA 

Vereen,  Gwendolyn  R. 
University  of  South  Carolina 
Coastal  Carolina  College 
Conway,  South  Carolina 
Alexander  Hamilton's  Under- 
standing of  the  Constitution 

TENNESSEE 
Cornelius,  Craig  A. 
Bryan  College 
Dayton,  Tennessee 
A  Study  of  the  Formation  and 
Original  Intent  ofFHrst  Amend- 
ment Religion  Clauses 

Wiegand,  Joseph  M. 
University  of  the  South 
Sewanee,  Tennessee 
The  American  Constitution,  the 
House,  and  the  People 

TEXAS 

Smithey,  Shannon  K. 

Southern  Methodist  University  in 

Great  Britain 

Saint  Hilda's  College  at  Oxford 
Dallas,  Texas 

Privacy  as  a  Constitutional  Is- 
sue 

WISCONSIN 
DiMeglio,  Richard  P. 
Platteville  High  School 
Platteville,  Wisconsin 
The  Vice-Presidency  and  the 
Twenty-fifth  Amendment:  Con- 
stitutional and  Contemporary 
Perspectives 

Grudzina,  Grant  E. 
Ripon  College 
Ripon,  Wisconsin 
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Alexander  Hamilton,  Separation 
of  Powers  &  Judicial  Review 

Haug,  Dawn  C. 
Beloit  College 
Beloit,  Wisconsin 
The  Influence  of  Virginia's  Reli- 
gious Dissenters  on  the  Writing 
of  the  First  Amendment 

Lehfeldt,  Elizabeth  A. 
Lawrence  University 
Appleton,  Wisconsin 
The  Constitutional  Convention 
and  Congressional  Bicameral- 
ism 


NEH  Grants 
for  Individual 
Fellowships 

(November  1985) 

George  A.  Billias 
Clark  University 
Worcester,  MA 

The  Influence  of  American  Con- 
stitutionalism Abroad 

Stanley  C.  Brubaker 
Colgate  University 
Hamilton,  NY 

The  Constitution  of  Self-Govern- 
ment 

John  W.  Danford 

University  of  Houston  Central 

Campus 

Houston,  TX 

Humes  Republicanism  and  the 
Origins  of  the  Constitution 

Robert  Eden 

Dalhousie  University 

Nova  Scotia,  Canada 

Is  a  ConstUutii'fVxdist  Political 

Realignment  Possible? 

Jesse  R.  Fears 
Indiana  University 
Bloomington,  IN 

The  Legacy  of  Classical  Liberty 

Paul  Finkelman 
SUNY  Res.  Fdn./Binghamton 
Binghamton,  NY 
Fugitive  Slaves  and  the  Ameri- 
can Constitution:  A  History  of 
the  Fugitive  Slave  Laws 

Morton  Keller 
Brandeis  University 
Waltham,  MA 

The  Pluralist  State:  Public  Life 
in  Early  Twentieth-Century 
America 
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Stephen  A.  Marini 
Wellesley  College 
Wellesley,  MA 

Evangelical  Origins  of  American 
Constitutionalism 

Richard  K.  Matthews 
Ursinus  College 
Collegeville,  PA 

If  Men  Were  Angels:  James  Mad- 
ison and  the  Politics  of  Fear 

John  M.  Murrin 
Princeton  University 
Princeton,  NJ 

The  Right  to  Trial  by  Jury  in 
Colonial  and  Revolutionary 
America 

Robert  A.  Rutland 
University  of  Virginia 
Charlottesville,  VA 
Understanding  the  First  Amend- 
ment: What  die  Framers  Intend- 
ed and  Where  We  Are  Today 


G.  Alan  Tarr 

Rutgers  University,  Camden 
Camden,  NJ 

State  Constitutions  and  Ameri- 
can Constitutionalism 


RESEARCH  TRAVEL 

GRANTS 

(May,  1985) 

David  R.  Johrson 
University  of  Texas 
San  Antonio,  TX  78285 
Civil  Liberties  in  the  Formative 
Years  of  Federal  Law  Enforce- 
ment 

John  Kloos 
Chicago,  IL 

Moral  Theories  of  Benjamin 
Rush 


NEH  Research  Grants 

(February,  1985;  February, 
198S) 

UNIVERSITY  OF  CHICAGO 
Chicago,  IL  60637 
Project  Director:  Morris  Philipson 
Award:  $124,206 

To  support  the  publication  of  The 
Founders'  Constitution,  a  collec- 
tion of  documents  designed  to  il- 
luminate the  founders'  concep- 
tion and  interpretation  of  the 
Constitution. 

HISTORIC  DEERFIELD,  INC. 
Deerfleld,  MA  01342 
Project  Director:  Robert  J. 
Wilson,  III 
Award:  $10,000 

To  support  a  conference  on 
Shays'  Rebellion. 


JASJEH  MADISON. 


NEH  1986  Bicentennial  Seminars  for  Law  Professors 


Purpose  of  the  Program 

The  Bicentennial  Seminars  provide  law  school  professors  a 
unique  opportunity  to  study  the  historical  and  philosophical 
origins  and  meanings  of  the  U.S.  Constitution.  Each  seminar  is 
codirectec}  by  a  senior  law  professor  and  a  senior  professor  of 
political  science  or  history.  The  seminars  are  designed  for  law 
professors  who  have  had  little  or  no  previous  training  in  con- 
stitutional history  or  American  political  thought.  Each  seminar 
deals  with  the  debates  and  arguments  of  the  founders  through 
discussion  of  the  most  significant  primary  sources  and  the 
best  secondary  articles.  Serninar  participants  also  consider  the 
significance  of  these  debates  and  arguments  for  contemporary 
issues  of  constitutional  law.  Through  reading,  writing,  reflec- 
tion and  discussion — formal  and  informal — with  the  i  rectors 
and  with  other  law  professors,  seminar  participants  *  kepen 
their  knowledge  and  enhance  their  ability  to  unders^d  and 
impart  the  significance  of  the  historical  and  philosophical 
roots  and  principles  of  the  Constitution, 

On  the  Continued  Relevance  of  the  Constitution 

June  16  through  July  2,  1986 

The  seminar  examined  such  primary  sources  as  Parrand's  Rec- 
ords of  the  Federal  Convention  of  1787,  Elliot's  Debates  in  the 
State  Ratifying  Convention,  The  Federalist,  The  Complete 
Anti-Federalist,  and  key  Supreme  Court  opinions  of  John  Mar- 
shall. 

Lino  Graglia,  University  of  Texas  Law  School  at  Austin 
Ralph  Rossum,  Claremont  Graduate  School, 

Department  of  Government 

Department  of  Political  Science 

Claremont  McKenna  College 

Claremont,  California  91711 


The  Founders'  Constitution 
June  23  through  July  11,  1986 

The  seminar  was  concerned  with  the  intention  of  the  founder 
of  the  American  constitutional  system.  Major  emphasis  was 
placed  on  the  study  of  the  most  significant  eighteenth-  and 
early  nineteenth-century  primary  sources — political,  philosoph 
ical,  and  legal. 

Philip  Kurland,  University  of  Chicago  Law  School 
Ralph  Lerner,  The  College,  University  of  Chicago 

University  of  Chicago 

3 1 16  East  59th  Street 

o;-. ra: lot  Illinois  60637 

Origins  of  American  Constitutionalism 
July  24  through  August  8,  1986 

The  seminar  explored  intellectual  antecedents  of  the  Constitu 
tion,  colonial  and  revolutionary  history  preceding  the  Declara- 
tion of  Independence,  the  Philadelphia  Convention,  ratifica- 
tion, and  the  framing  of  the  Bill  of  Rights, 

Walter  Dellinger,  Duke  University  Law  School 
Richard  E.  Morgan,  Bowdoin  College,  Department  of 
Government 

Department  cf  Government 

Bowdoin  College 

Brunswick,  Maine  04011 
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NEH  Media  Grants  (February,  1985;  August,  1985;  February,  1986) 


AMAGIN,  INC. 
P.O.  Box  379 
McKeari,  PA  16426-0379 
(814)  476-1105 

Project  Director:  John  Huster 
Award:  $32,000 

To  support  the  scripting  of 
two  television  documentaries, 
each  examining  the  life  and 
ideas  of  an  important  politi- 
cal philosopher  with  empha- 
sis on  ideas  that  underlie  the 
Constitution  and  Bill  of 
Rights. 

AMERICA  STUDIES 
CENTER 
426  C  St.,  N.E. 
Washington,  D.  C.  20003 
(202)  547-9409 

Project  Director:  Marc  Lipsitz 
Award:  $27,800 

To  script  88  three-minute  ra- 
dio programs  to  be  aired  dai- 
ly during  the  Bicentennial  of 
the  Constitutional  Conven- 
tion, May  25  through  Septem- 
ber 17,  1987.  The  programs 
will  consist  of  "news  reports" 
from  the  convention  floor. 

CARLETON  COLLEGE 

Northlield,  MN  55057 

(507)  663-4303 

Project  Director:  Michael 

Zuckert 

Award:  $90,000 

To  produce  a  series  of  six 
half-hour  radio  programs,  en- 
titled "Mr.  Adams  and  Mr. 
Jefferson:  A  Dramatization  for 
the  Radio, "  based  on  the  life- 
long correspondence  between 
the  two  men. 

CLASTER  TELEVISION 

PRODUCTIONS 

200  E.  Joppa  Rd.,  suite  400 

Towson,  MD  21204 

(301)  825-4576 

Project  Director:  Sally  Bell 

Award:  $15,000 

To  plan  a  one-hour  television 
documentary  on  the  U.S. 


Court  of  Appeals  case, 
Trachtman  v.  Anker,  as  the 
basis  for  the  study  of  three 
jurisprudence  issues:  the  legal 
process  and  the:  rights  of  chil- 
dren under  the  law;  the  First 
Amendment  and  its  historic 
tradition;  and  the  social 
forces,  ethical  questions,  and 
psychological  theories  inter- 
acting with  the  legal  process. 

D.EA.F.  MEDIA,  INC. 
4560  Horton  St. 
Emeryville,  CA  94608 
(415)  653-2722 
Project  Director:  Susseui 
Rutherford 
Award:  $104,846 

To  produce  one  30-minute 
television  program  designed 
to  introduce  the  Declaration 
of  Independence  and  the 
Constitution  to  deaf  children, 
and  to  a  general  children's 
audience,  ages  eight  to 
twelve. 

DELAWARE  HERITAGE 

COMMISSION 

Carvel  State  Office  Building 

820  N.  French  St. 

Wilmington,  DE  19801 

Project  Director:  Claudia 

Bushman 

Award:  $10,500 

To  plan  and  script  a  60-min- 
ute  film,  a  dramatic  character 
study  of  John  Dickinson, 
which  will  take  place  partly 
at  the  Dickinson  mansion. 

METROPOLITAN 
PITTSBURGH  PUBLIC 
BROADCASTING 
4802  Fifth  Ave. 
Pittsburgh,  PA  15213 
(412)  6224340 
Project  Director:  Danforth 
Fales 

Award:  $700,000 

To  produce  a  series  of  nine 
one-hour  documentary  pro- 
grams, called  Visions  of  the 
Constitution,  focusing  on  con- 


temporary constitutional  is- 
sues. 

NATIONAL  RADIO 
THEATRE  OF  CHICAGO 
600  N.  M^Clurg  Court,  suite 
502-A 

Chicago,  IL  60611 
(312)  751-1G25 
Project  Director:  Yuri 
Rasovsky 
Award:  $239,335 

To  produce  thirteen  30-min- 
ute radio  programs  examining 
the  events,  personalities,  and 
issues  that  arose  at  the  U.S. 
Constitutional  Convention. 

NEW  IMAGES 
PRODUCTIONS,  INC. 
919  Euclid  Ave. 
Berkeley,  CA  94708 
Project  Director:  Avon 
Kirkland 
Award:  $198,785 

To  support  the  scripting  of  a 
four-hour  mini-series  of  docu- 
dramas  based  on  Simple  Jus- 
tice, Richard  Kluger's  histor> 
of  the  landmark  U.S.  Supreme 
Court  decision  Brown  v. 
Board  of  Education^  1954. 

PAST  AMERICA,  INC. 

12100  N.E.  16th  Ave. 

Miami,  FL  33161 

(305)  893-1202 

Project  Director:  Bernard 

Weisberger 

Award:  $30,000 

To  script  one  60-minute  docu- 
drama  on  the  1944  Supreme 
Court  case,  Korematsu  v. 
United  States,  as  part  of  a 
proposed  series  on  significant 
Supreme  Court  cases. 

^AST  AMERICA,  INC. 

.2100  N.F  lflthAve. 

Miami,  FL     .  '1 

(305)  893-1202 

Project  Director:  Robert  S. 

Morgan 

Award:  $525,000 


To  suppv'ei:  production  of 
"John  Puttf  'h  and  the  Ser- 
vants of  Colonial  Virginia,"  a 
SO-minute  drama  which  is  the 
fourth  program  to.  the  series 
"A  Kouse  Divided:  A  History 
of  Slavery  In  America."  The 
program  examines  the  origins 
of  slavery  in  Virginia  through 
tl  »  case  of  John  Punch. 

PRODUCTION  INSTITUTE 
OF  AMERICA 
rVvron  Rouige,  LA  70808 
Piv  jeot  Director:  John  S. 
Pa-ier 

.vtfarf:  tUQfOOO 

To  rapport  a  Bicentennial 
documentary 

W^BY-TV 

44  Hampden  St. 

Springfield,  MA  01103 

(413)  731-2801 

Project  Director:  Robert 

Toplin 

Award:  $70,000 

To  support  the  writing  of  a 
script  for  a  90-minute  drama 
about  Abraham  Lincoln  and 
Fort  Sumter,  the  pilot  pro- 
gram in  .  six-part  series 
about  presidential  decision- 
making in  times  cf  crisis. 

WNET 

356  W.  58th  St. 
New  York,  NY  10019 
(212)  560-2870 

Project  Director:  George  Page 
Award:  $55,000 

To  script  three  30-minute 
television  programs  for  a 
young  audience  (14-13  years) 
covering  James  Madison's 
education  and  political  ap- 
prenticeship; work  on  the 
Philadelphia  Conver  sion;  and 
work  on  The  Federalist  pa- 
pers and  the  ratification  of 
the  Constitution. 

WNET 

356  W.  58th  St. 
New  York,  NY  10019 
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NEH  Grants  for  General  Programs 

(February,  1985;  August,  1985;  February,  1986) 


(212)  560-2870 

Project  Director:  Jac  Venza 

Award:  $20,000 

To  support  the  re-writing  of 
the  script  for  a  90-minute  his- 
torical drama  on  the  role  of 
James  Madison  in  the  Consti- 
tutional Convention. 

WORLD  NEWS 
INSTITUTE,  INC. 
P.O.  Box  484 
Great  Falls,  VA  22066 


(703)  759-5808 

Project  Director:  Richard 

Bishirjian 

Award:  $100,000 

To  produce  three  30-minute 
pilot  television  discussion 
programs  on  the  creation,  rat- 
ification, and  implementation 
of  the  Constitution,  featuring 
scholars  discussing  James 
Madison,  Thomas  Jefferson, 
and  Alexander  Hamilton. 


AFRICAN  AMERICAN  MUSE- 
UMS ASSOCIATION 
Washington,  D.C.  20004 
Project  Director:  Adrienne  Childs 
Award:  $15,000 

To  support  the  planning  of  a  pro- 
gram for  black  museums  in  the 
United  States  on  the  history  of 
Afro-Americans  and  the  Constitu- 
tion. 

AMERICAN  BAR  ASSOCIATION 
Chicago,  IL  60611 
Project  Director:  Robert  S.  Peck 
Award:  $60,000 

To  support  a  nationwide  series  of 
community  forums  and  a  series 
of  newspaper  articles  on  consti- 
tutional themes. 

BOWLING  GREEN  STATE  UNI- 
VERSITY 

Bowling  Green,  OH  43403 
Project  Director:  Ellen  F.  Paul 
Award:  $48,209 

To  support  a  two-year  program 
of  public  conferences,  publica- 
tions and  videotapes  on  the  his- 
tory and  philosophy  of  economic 
rights  under  the  Constitution. 

FEDERALIST  SOCIETY  FOR 
LAW  AND  PUBLIC  POLICY 
STUDIES 

Washington,  D.C.  20006 
Project  Director:  Eugene  B. 
Meyer 

Award:  $73,835 

To  support  a  two-year  series  of 
public  conferences,  lectures,  and 
publications  on  separation  of 
powers  and  economic  liberties. 

FRANKLIN  AND  MARSHALL 
COLLEGE 
Lancaster,  PA  17604 
Project  Director:  D.  Grier 
Stephenson,  Jr. 
Award:  $14,937 

To  support  a  four-year  lecture  se- 
ries and  publication  on  the  role 
of  the  modern  Supreme  Court. 

NEW  SCHOOL  FOR  SOCIAL  RE- 
SEARCH 

New  York,  NY  10003 
Project  Director:  Jacob 
Landynski 
Award:  $50,000 


To  support  a  two-year  program 
of  public  conferences,  lectures, 
seminars  and  publications  on  the 
dialogue  between  American  and 
European  constitutionalists. 

NEW  YORK  PUEUC  LIBRARY 
New  York,  NY  10018 
Project  Director:  Diantha  D. 
Schull 

Award:  $21,004 

To  support  planning  for  public 
programs  and  a  major  exhibition 
of  rare  books  and  manuscripts 
devoted  to  the  intellectual  ante- 
cedents of  t  he  Constitution. 

NEW  YORK  PUBUC  ^B2?AR\ 
New  York,  NY  10018 
Project  Director:  Diantha  D. 
Schull 

Award:  $194,446 

To  support  a  mzyor  interpretative 
exhibition,  programs  and  printed 
materials  on  the  CoiiStitution  at 
the  Research  Library  and  the 
branch  libraries. 

ROBERT  HUTCHINS  CENTER 
FOR  THE  STUDY  OF  DEMO- 
CRATIC INSTITUTIONS 
Santa  Barbara,  CA  93140 
Project  Director:  Jeffrey  D.  Wallin 
Award:  $50,048 

To  support  programs  on  *\  luali- 
ty  and  liberty:  theory  and  prac- 
tice in  American  constitutional 
life." 

STATE  UNIVERSITY  OF  NEW 

YORK  AT  GENESEO  RESEARCH 

FOUNDATION 

Geneseo,  NY  14454 

Project  Director  Martin  L. 

Fausold 

Award:  $42,207 

To  support  a  series  of  public  lec- 
tures and  a  conference  on  the 
presidency  and  the  Constitution. 

WESLEYAN  UNIVERSITY 
Middletown,  CT  06457 
Project  Director:  Bruce  Fraser 
Award:  $14,900 

To  support  the  planning  of  a  se- 
ries of  regional  programs  in  li- 
braries on  the  framing  of  the 
Constitution  and  18th-century 
New  England  society. 


NEH  Grants  for  Education  Programs  and 
Seminars 

(August,  1985;  February,  1986) 


UNIVERSITY  OF  CALIFORNIA 

Berkeley,  CA  94720 

Project  Director:  Bernard  R.  Gif- 

ford 

Award:  $149,987 

To  support  an  institute  with  fol- 
low-up activities  on  the  Constitu- 
tion and  American  law  for  45  Cal- 
ifornia social  studies  teachers. 

CATHOLIC  UNIVERSITY  OF 
AMERICA 

Washington,  D.C.  20854 
Project  Director:  Judith  E.  Green- 
berg 

Award:  $59,990 

To  support  a  four-week  institute 
on  the  Constitution  with  follow- 
up  for  30  elementary  and  middle- 
school  teachers. 

FORDHAM  UNIVERSITY 
Bronx,  NY  10458 
Project  Director:  Robert  F.  Jones 
Award:  $47,817 

To  support  a  summer  seminar  for 
secondary  school  teachers  on 
Thomas  Jefferson. 

GRAND  VALLEY  STATE  COLr 
LEGE 

Allendale,  MI  49401 

Project  Director:  Dennis  S.  Devlin 

Award:  $81,105 

To  support  a  four- week  summer 
institute  and  follow-up  activities 
for  40  Michigan  secondary  school 
social  studies  teachers  on  the 
Constitution  and  the  history  of 
Michigan. 


.MARYLAND  PUBLIC  TELEVI- 
SION 

Owings  Mills,  MD  21117 
Project  Director:  Sheilah  Mann 
Award:  $145,000 

To  support  the  preparation  of  six 
instructional  television  programs 
for  a  television-assisted  course 
on  the  Constitution. 

ROCHESTER  INSTITUTE  OF 
TECHNOLOGY 
Rochester,  NY  14623 
Project  Director:  David  D.  Mur- 
doch 

Award;  $62,836 

To  support  faculty  released  time 
a  faculty  seminar,  and  various 
public  events  related  to  the 
teaching  of  a  senior  seminar  on 
the  Constitution. 

TEMPLE  UNIVERSITY 
Philadelphia,  PA  19122 
Project  Director:  Daniel  J.  Elazar 
Award:  $120,868 

To  support  a  f*~-.      ^ek  institute 
with  follow-up  ^ .  :v\ties  on  feder- 
alism for  35  social  studio  teach- 
ers. 

TENNESSEE  STATE  UKU'&ZSI- 
TY 

Nashville,  TN  37203 
Project  Director:  Clayton  C. 
Reeve 

Award:  $60,000 

To  support  a  four-wesk  institute 
for  32  high  school  juniors  on  the 
Constitution  and  American  cul- 
ture. 
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NEH  1986  Summer  Seminar  for  College  Teachers 

PAUL  E.  SIGMUND 
Dep&itment  of  Politics 
Princeton  University 
Princeton,  New  Jersey  08544 

The  Philosophical  and  Historical  Background  of 
the  American  Constitution 
June  23-August  15,  1986 

The  seminar  examined  the  theoretical  and  institutional  ante- 
cedents of  the  U.S.  Constitution.  Participants  first  studied  the 
classical,  biblical,  and  legal  traditions  that  influenced  the  out- 
look of  the  Founding  Fathers  by  considering  such  works  as 


Plato's  Republic  and  Laws,  Aristotle's  Ethics  and  Politics,  the 
Bible,  Augustus.'-*  The  City  of  God,  Aquinas'  On  the  Gover- 
nance of  Princes,  Marsilius'  Defender  of  Pi  ace,  and  Magna 
Carta.  This  was  followed  by  a  study  of  th?  institutional  de- 
bates in  seventeenth-century  England  and  eighteenth-century 
America  that  influenced  the  Founders;  works  by  Hobbes, 
Locke,  and  Montesquieu  were  read.  Finally,  the  Constitutional 
Convention  itself  and  the  debate  on  ratification  was  analyzed; 
and  for  this  segment  participants  in  the  seminar  looked  closely 
at  some  of  the  writings  of  Paine  and  Adams,  at  Madison's 
Notes  on  the  Federal  Convention,  at  The  Federalist,  the  Con- 
stitution, and  the  Bill  of  Rights.  Throughout  their  exploration 
participants  also  relied  on  a  number  of  secondary  sources,  in- 
cluding forks  by  Solberg,  Greene,  Sigmund,  and  Wood. 


ERIC 


Schedule  of  Events  lor  the 

Annapolis  Convention  Bicentennial 

September  11-14, 1986 

Thursday,  September  11 

11:00  am 

Performance  of  "Annapolis  Yesteryear"  by  the  Ballet  Theatre  of  Annapolis,  Maryland  Hall  for  the  Creative  Arts,  for  school  children. 

4:00-6 :00pm: 

Official  opening  of  the  new  Maryland  State  Archives  Building  and  exhibits  relating  to  the  Annapolis  Convention.  Featured  speaker: 
Governor  Harry  Hughes;  reception  following  the  ceremonies,  Maryland  State  Archives  Building.  Public  invited. 

Friday,  September  12 

Morning: 

Federal  Commission  on  the  Bicentennial  of  the  U.S.  Constitution  begins  two  days  of  meetings  in  Annapolis.  Federal  Commission 
members  will  visit  schools,  civic  associations,  and  senior  citizens'  center. 

10:00  am: 

Former  Chief  Justice  Warren  E.  Burger,  Chairman  of  the  Federal  Commission,  and  Governor  Harry  Hughes  officially  open  the 
Constitution  Resource  Room,  sponsored  by  the  Maryland  Humanities  Council.  Constitution-related  exhibits  will  include  the  12- 
poster  series,  "The  Blessings  of  Liberty,"  sponsored  by  Project  '87 

2:30-4 :00pm: 

Federal  Commission  holds  public  hearings,  Joint  Hearing  Room,  Legislative  Services  Building. 

8:00  pm: 

Lecture  by  constitutional  scholar  Robert  Goldwin,  resident  scholar,  American  Enterprise  Institute,  Key  Auditorium,  St.  John's 
College.  Public  invited. 

Performance  of  "Annapolis  Yesteryear"  by  Ballet  Theatre  of  Annapolis.  Maryland  Hall  for  the  Creative  Arts.  Open  to  public. 

10:00pm: 

Annapolis  Convention  Ball,  hosted  by  Ballet  Theatre  of  Annapolis.  Ramada  Inn. 

Saturday,  September  13 

8:S0am-5:00pm: 

"The  Annapolis  Connection:  Maryland  and  the  Constitution."  Day-long  conference  sponsored  by  the  Maryland  Humanities  Council. 
Afternoon  outreach  workshops  for  teachers  and  others  who  wish  to  develop  local  Constitution  programs.  Registration  limited  to 
200.  Open  to  public. 

7:00-10:00pm: 

Evening  of  18th-century  music  and  dance  with  premier  illumination  of  18th-century  transparent  painting.  City  dock.  Public  welcome. 

Sunday,  September  14 

10 :00am-6 :00pm: 

18th-century  Fair.  Costumed  craftspeople,  musicians,  entertainers,  and  soapbox  orators  will  provide  entertainment  and  hands-on 
experience  with  crafts,  games  and  other  activities  of  Constitution-era  Maryland.  St.  John's  College  campus.  Public  welcome. 
"A  More  Perfect  Union,"  a  play  specr  My  written  for  the  Annapolis  Convention  bicentennial  by  William  K.  Paynter,  will  be  performed 
five  times  during  the  18th-Century       by  the  professional  troupe,  New  Wave  of  Entertainment. 

12:00-6:00pm: 

Day-long  military  review  and  encampment  sponsored  by  the  U.S.  Army.  Ceremonial  units  from  each  of  the  13  original  states,  re- 
created military  units,  band  concerts,  modular  Constitution  exhibit  and  much,  much  more.  Ft.  Meade,  Maryland.  Open  to  public. 

For  further  information  about  Annapolis  Convention  Bicentennial  events,  please  call  (301)  269-3915  or  write  Dr.  Gregory  Stiverson, 
Director,  Maryland  Office  for  the  Bicentennial  of  the  U.S.  Constitution,  P.O.  Box  828,  Annapolis,  MD  21404. 
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"Miracle  at  Philadelphia"  Exhibit  Opens 

On  September  17, 1986,  a  very  special  exhibition  on  the  Con- 
stitutional Convention  will  open  in  Philadelphia  at  The 
Second  Bank  of  the  U.S.  in  Independence  Park.  Based  upon 
original  documents,  portraits  and  contemporary  exhibition  ele- 
ments, the  exhibition,  titled  "Miracle  at  Philadelphia,"  will  ex- 
tend through  1987,  welcoming  the  many  visitors  who  will  re- 
turn to  the  site  of  the  drafting  of  the  Constitution  for  the  200th 
celebration  of  the  creation  of  this  document. 

The  exhibition  tells  the  powerful  human  story  of  the  Consti- 
tutional Convention — when  55  men  from  12  states  met  in  se- 
cret session  in  the  Assembly  Room  of  Independence  Hall  dur- 
ing the  sweltering  summer  of  1787  and  wrote  the  Constitution 
of  the  United  States.  Appropriately  enough,  the  Exhibition  will 
be  housed  one  block  from  Independence  Hall  in  the  landmark 
Second  Bank  of  the  United  States.  Centering  upon  unique  and 
treasured  documents  and  portraits  drawn  from  four  great  Phil- 
adelphia repositories  and  from  throughout  the  country,  the  Ex- 
hibition will  narrate  three  crucial  periods  before,  during  and 
after  the  Revolution.  Chronological  exhibition  areas  will  por- 
tray the  forces  which  culminated  in  the  call  to  the  Convention; 
the  major  issues  argued,  fought,  or  compromised  to  produce 
the  final  document;  and  the  means  by  which  the  thirteen  sov- 
ereign states  were  led  to  ratification. 

Supplementing  the  historic  materials  will  be  sculpture,  mod- 
els, audiovisual  presentations,  computer  graphics,  and  talks  by 
the  National  Park  Service  staff  to  narrate  the  events,  people, 
and  ideas  surrounding  the  Constitutional  Convention.  Related 
exhibitions,  two  publications  by  Prof.  Jack  P.  Greene,  Johns 
Hopkins  University,  and  school  enrichment  materials  will  also 
accompany  "Miracle  at  Philadelphia." 

"Miracle  at  Philadelphia"  opens  with  the  British  surrender  at 
Yorktown  in  1781,  which  plunged  the  fledgling  new  nation  into 
a  post-war  tumult.  This  gallery  examines  the  forces  at  work  in 
the  new  nation:  migration  and  immigration,  how  people  pros- 
pered amidst  the  changing  markets,  how  they  voted,  and  how 
the  new  country  faced  a  shortage  of  hard  coin  and  escalating 
debt  and  taxes.  Surrounding  documents,  maps,  and  graphics 
evoke  both  the  personal  plights  and  the  exhilarating  possibili- 
ties faced  in  these  crucial  years. 

Alarmed  by  the  arising  problems  and  what  seemed  too  often 
irresponsible  and  self-serving  solutions,  a  network  of  men  ac- 
customed to  thinking  in  national  terms  began  to  coalesce.  In  a 
second  gallery  filled  with  portraits  and  images,  newspaper 
headline  labels  describe  such  issues  as  the  impasse  in  Con- 
gress, the  instability  and  irresponsibility  of  the  states,  the  in- 
ternational turmoil.  Visitors  can  examine  personal  letters  of 
Washington,  Madison,  the  Morrises,  Jay,  and  others  who 
voiced  their  alarm  and  reiterated  their  hopes  as  they  moved 
toward  a  convention  to  reform  the  structure  of  government. 

The  Constitutional  Convention  itself,  what  it  did  and  how  it 
did  it,  is  presented  in  the  magnificent,  barrel-vaulted  main 
banking  room,  a  room  whose  architectural  grandeur  reflects 
the  grandeur  of  the  Convention's  work.  Selected  pages  of 
James  Madison's  notes,  which  will  be  on  exhibit  here  for  the 
first  time,  will  provide  insight  into  the  three  major  issues  that 
the  delegates  had  to  face  and  the  compromises  involved  in  re- 
solving them. 

First,  and  most  difficult,  was  the  power  struggle  between 
large  and  small  states  for  control  of  Congress.  Manuscripts,  ac- 
companying models,  and  graphics  illustrate  the  different  pro- 


posals, and  the  pivotal  role  of  the  Connecticut  delegation  in 
negotiating  the  crucial  compromise.  This  Great  Compromise 
paved  the  way  for  forging  a  strong  national  government. 

A  second  set  of  complex  negotiations,  exhibited  by  an  inter- 
active map  of  the  country  and  the  text  of  the  debates,  was 
necessary  to  induce  different  regions  with  vastly  different  so- 
cial and  economic  systems  to  unite  into  one  entity.  As  each 
section  deir  inded  incorporation  of  its  most  urgently  felt 
needs,  d2br;te  focused  on  the  key  regional  interests:  the  North 
wanting  the  central  government  to  regulate  trade  and  protect 
its  shipping;  the  South  wanting  it  to  maintain  importation  of 
slaves  and  low  duties  on  imports.  Compromises  over  regional 
economic  interests  proved  essential  to  the  Constitution's  adop- 
tion, although  the  conflict  over  slavery  had  still  to  be  finally 
settled 

A  third  section  represents  the  Convention's  great  invention 
of>n  extraordinary  new  form  of  government— three  interrelat- 
es fc/anches,  separated  horn  each  other  and  balanced  in  pow- 
aiu  In  the  exhibit,  a  contemporary  mechanism  inspired  by 
i8th-century  models  will  focus  on  three  elements  of  this  gov- 
ernmental form:  the  balancing  of  powers  between  the  presi- 
dent and  the  Congress,  the  relationship  between  the  states  and 
the  national  government,  and  the  lens  of  constitutional  law 
through  which  the  judiciary  may  review  cases  originating  in 
both  state  and  nation. 

When  these  major  controversies  had  been  negotiated,  it  re- 
mained for  some  talented  members  selected  by  their  fellow 
delegates  to  organize  their  joint  decisions  into  a  coherent  writ- 
ten plan.  The  meticulous  work  of  the  Committee  of  De  rail, 
powered  by  the  scholarly  organizing  skills  of  James  Wilson, 
will  be  shown  by  a  series  of  drafts  of  the  Constitution  as  the 
Committee  moved  closer  to  the  final  text.  This  resulted  in  the 
first  printed,  proof  sheet  for  the  Constitution  of  the  United 
States,  on  display  in  this  exhibit. 

An  exhibit  presentation  through  computerized  graphics  illu- 
minates the  further  condensation  of  the  document  (from  23  ar- 
ticles to  7)  and  critical  changes  in  precise  wording  achieved 
by  the  Committee  of  Style.  Visitors  may  watch  the  Preamble 
evolve  from  "We  the  people  of  the  states  of  New  Hampshire, 
Massachusetts,  Rhode  Island  and  the  Providence  Planta- 
tion . . ."  to  "We  the  People  of  the  United  States." 

At  a  final  station  in  the  great  hall  visitors  may  view  Frank- 
lin's own  copy  of  the  Constitution  alongside  his  portrait  and 
with  his  words  "I  wish  that  every  member . . .  would,  with  me- 
...  put  his  name  to  this  instrument."  Visitors  wishing  to  sign 
for  themselves  will  have  an  opportunity  before  leaving  the 
central  core  of  the  Exhibition. 

A  back  gallery  off  the  hall  treats  visitors  to  two  audio-visual 
presentations,  one  showing  the  delegates  as  they  visited  Phila- 
delphia, and  another  recreating  the  debate  on  the  office  of  the 
presidency.  A  towering  statue  of  George  Washington  domi- 
nates this  gallery,  underscoring  his  encompassing  influence  as 
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chair  of  the  Convention. 

The  last  area  of  the  Exhibition  traces  the  path  of  the  Consti- 
tution as  it  is  offered  to  each  state  for  ratification.  Rotating  se- 
quential pillars  follow  the  embattled  document  through  the  re- 
quired nine  states,  and  its  final  grudging  acceptance  by  those 
remaining.  Portraits  of  the  powerful  Federalist  team  of  Hamil- 
ton, Madison,  and  Jay,  accompanied  by  their  persuasive  Feder- 
alist papers  and  documents,  confront  opposition  forces  in  hot- 
ly contested  states.  These  Anti-Federalist  leaders  demanded 
the  immediate  amendment  of  the  Constitution  to  insure  guar- 
antees for  individual  and  state  rights. 

The  exhibit  concludes  with  contemporary  examples  showing 
enduring  constitutional  issues  illustrated  by  the  headlines  of 
today.  The  primary  means  by  which  the  Constitution  has 
adapted  to  changing  times  and  demands — the  amendment 
process  and  judicial  interpretations  in  courts  of  law — are  rep- 
resented in  this  last  gallery. 

At  the  200th  year  of  its  creation,  the  "Miracle  at  Philadel- 
phia," the  United  States  Constitution,  remains  the  "supreme 
law  of  the  land."  It  gives  the  rights  and  responsibilities  to 


"ou-  selves  and  our  posterity." 

This  exhibit  was  made  possible  through  generous  funding 
by  the  National  Endowment  for  the  Humanities  and  The  J. 
Howard  Pew  Freedom  Trust  to  The  Friends  of  Independence 
National  Historical  Park,  in  consortium  with  The  American 
Philosophical  Society,  the  Library  Company  of  Philadelphia, 
The  Historical  Society  of  Pennsylvania,  and  Independence  Na- 
tional Historical  Park. 

Related  exhibits  are  also  planned:  American  Philosophical 
Society,  Designing  A  Nation:  Science,  Technology,  and  the 
Constitution,  May  1987-September  1987;  Library  Company  of 
Philadelphia,  The  Delegates'  Library:  Ideas  that  Shaped  our 
Constitution,  May  1987-November  1987;  Historical  Society  of 
Pennsylvania,  Toward  A  More  Perfect  Union:  The  American 
People  and  their  Constitution,  June  1987-December  1987;  In- 
dependence National  Historical  Park  Visitor  Center,  Promise 
of  Permanency,  April  1987-March  1992;  Old  City  Hall,  Magna 
Carta,  May  1987-December  1987. 

For  more  information,  write:  INHP,  313  Walnut  St.,  Philadel- 
phia, PA  19106. 


Hawaii  Commissi"  -reaterl 

Chief  Justice  Herman  Lu/"  o?  the  Hawaii  State  Supreme 
Court  has  established  a  Bicentennial  Commission  with  the 
Hawaii  State  Bar  Association.  The  Commission  is  developing, 
promoting,  and  carrying  out  the  Bicentennial  celebration  in 
Hawaii  through  1988.  April  22,  1986  marked  the  first  of  the  ac- 
tivities; a  play  on  John  Peter  Zenger  and  issues  of  free  speech 
and  free  press  was  performed  by  leading  community  members. 
Vernon  F.L.  Char,  past  president  of  the  Hawaii  State  Bar, 
chairs  the  Commission.  Members  of  the  Hawaii  Commission 
include  Vernon  F.L.  Char,  Chair,  Attorney,  Past  President,  Ha- 
waii State  Bar  Association;  The  Honorable  Herbert  Y.C.  Choy, 
Senior  Circuit  Court  Judge,  Ninth  Circuit;  Marvin  S.C.  Dang, 
Esq.,  Attorney;  George  L.  Dyer,  Jr.,  Esq.,  Attorney;  Assistant 
Professor  Anne  F.  Lee,  President,  Hawaii  League  of  Women 
Voters,  Political  Science  Professor  at  West  Oahu  College;  Jef- 
frey S.  Portnoy,  Esq.,  Attorney;  The  Honorable  Toshimi  Sode- 
tani,  representative  of  the  Hawaii  State  Supreme  Court;  Profes- 
sor John  Van  ;  yke,  Constitutional  Law  Professor  at  the 
William  S.  Richardson  School  of  Law. 

Any  visitors  to  Hawaii  who  are  interested  in  contributing  to 
the  activities,  or  anyone  wishing  further  informaiion,  are  urged 
to  contact  commission  member  Anne  F.  Lee,  Assistant  Profes- 
sor Political  Science,  West  Oahu  College/University  of  Hawaii, 
96-043  Ala  Ike,  Pearl  City,  HI  96782. 

CONSTITUTION  200  Designated  to  Lead 
Bicentennial  Activities  in  Oklahoma 

In  March  1986,  the  Oklahoma  legislature  officially  designated 
CONSTITUTION  200  as  "the  official  entity  for  organizing  and 
coordinating  activities  in  the  observance  and  celebration  of 
the  Bicentennial  of  the  U.S.  Constitution."  CONSTITUTION 
200,  formed  from  an  alliance  of  the  Tulsa  Arts  and  Humanities 
Council  and  the  Civic  Learning  Project  of  the  University  of 
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Oklahoma,  will  encourage  Bicentennial  programs  throughout 
the  state  through  the  development  of  local  CONSTITUTION 
200  chapters.  Individuals,  organizations  and  corporations  may 
also  seek  affiliation  with  CONSTITUTION  200. 

CONSTITUTION  200  has  already  undertaken  the  following 
activities:  a  series  of  seminars,  offered  through  the  UO's  Civic 
L  earning  program  during  the  last  three  years;  a  planning  sym 
posrnw;  and  teacher  in-service  sessions  at  the  1985  meeting  of 
the  Oklahoma  Education  Association.  Future  plans  include:  a 
project  on  John  Adams,  a  msyor  conference  on  the  press  and 
the  First  Amendment;  and  ^?veral  exhibitions  and  dramatiza- 
tions. 

Richard  Wells,  Civic  Learning  Project,  Um^rsity  of  Oklaho- 
ma and  Joseph  Blackman,  Tulsa  Arts  and  Humanities  Council, 
serve  as  co-chairs  of  CONSTITUTION  200.  For  more  informa- 
tion, write:  CONSTITUTION  200,  The  Arts  and  Humanities 
Council  of  Tulsa,  2210  South  Main  Street,  Tulsa,  OK  74114. 

Jefferson  Meetings  Underway 

Two  msyor  Jefferson  Meetings  on  the  Constitution  are  occur- 
ring in  September,  1986.  The  Indiana  Jefferson  Meeting  on 
the  Constitution,  sponsored  by  the  Indiana  Committee  for  the 
Humanities,  is  scheduled  for  September  9  and  10  in  Indianapo- 
lis. The  Tennessee  Jefferson  Meeting  will  be  held  in  Nashville, 
September  19,  20,  and  21.  These  Meetings  will  serve  as  spring- 
boards for  community  Jefferson  Meetings  to  be  held  around 
Indiana  and  Tennessee. 

The  Nebraska  Jefferson  Meeting  on  the  Constitution  has 
been  scheduled  for  February  20  and  21,  1987.  Over  fifty  Jeffer- 
son Meetings  are  currently  being  planned  around  the  country. 
For  information  about  Meetings  being  planned,  contact  The 
Jefferson  Foundation,  1529  18th  St.,  N.W.,  Washington,  D.C. 
20036;  202-234-3688.  (See  this  Constitution,  spring  1986,  no. 
10,  page  46  for  more  information  on  The  Jefferson  Meeting  on 
the  Constitution.) 
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Unus  Ex  Multis:  Maryland  and  the  Rat- 
ification of  the  U.S.  Constitution 

Washington  College,  Chestertown,  Maryland,  and  Cel- 
ebrate Maryland,  Inc.,  the  statewide  citizens'  group 
promoting  the  study  of  Maryland  history,  mounted  a  ma- 
jor research  conference  on  Maryland  in  the  constitution- 
al era  on  June  25-27,  1986,  entitled  "Umis  Ex  Multis." 
The  Conference  brought  together  some  of  the  foremost 
scholars  on  the  constitutional  period  to  examine  Mary- 
land's role  in  forming  the  new  nation.  A  second  confer- 
ence, "Maryland  in  the  Republic/'  planned  for  June  1988, 
will  offer  a  forum  for  sharing  the  new  research  inspired 
by  this  meeting.  The  keynote  address,  "The  Revolution- 
ary Generation:  Models  of  Leadership,"  was  given  by 
Henry  Steele  Commager,  Amherst  College. 
The  following  papers  were  presented  at  the  sessions: 
"A  Just  Equilibrium:  Constitutional  Thought  of  Colo- 
nial Marylanders  (c.  1750)  in  the  Tuesday  CI»:!» \n- 
napolis,"  by  Elaine  G.  Breslaw,  Morgan  State  Universi- 
ty; 

"Acceptance  of  a  National  Framework:  Changing 
Maryland  Attitudes,  1776-1789,"  by  L.  Tomlin  Stevens, 
St.  Mary's  College  of  Maryland; 
"The  American  Revolution  and  Economic  Change  in 
Charles  County,"  by  Jean  Lee,  Institute  of  Early  Amer- 
ican History  and  Culture; 

"The  Unification  of  the  American  Economy  and  the 
Movement  for  a  National  Constitution,"  by 
Mary  Schweitzer,  Villanova  University; 
"Remarks  on  th     /uiapolis  Convention,"  by  Jane 
McWilliams,  IV       .ad  State  Archives 
"A  New  Society  .  ^ost-Revolutionary  Maryland  in  Tran- 
sition," by  Robert  Fallaw,  Washington  College; 
"Archaelogy  and  the  Historical  Landscape:  Annapolis 
in  the  1780s"  (slide  illustrated),  by  Anne  Yentsch,  The 
College  of  William  and  Mary; 

"William  Smith,  D.D.:  Politics,  Education,  and  Archi- 
tecture" (slide  illustrated),  by  Robert  Janson-LaPalme, 
Washington  College; 

"A  Case  Study  in  Constitutional  Reform:  Maryland's 
Response  to  the  Commercial  Crisis,"  by  Mervyn  Whea- 
ly,  Towson  State  University; 
"From  Factions  to  Party:  The  Maryland  Legislative 
Experience  in  the  New  Nation,"  by  Edward  C.  Papen- 
fuse,  Maryland  State  Archives; 

"Federalism  in  Baltimore,"  by  Gary  .;.  Browne,  Univer- 
sity of  Maryland,  Baltimore  County; 
"A  Study  in  Disarray:  Samuel  Chase  and  Maryland  An- 
tifederalism,"  by  James  Haw,  Indiana/Purdue  Universi- 
ties-Fort Wayne; 

"Perfecting  the  Constitution:  William  Paca  and  the 
Movement  for  a  Bill  of  Rights"  by  Gregory  A.  Stiver- 
son,  Maryland  State  Archives; 

For  further  information,  write:  Celebrate  Maryland, 
Inc.,  230  Regester  Avenue,  Baltimore,  MD  21212; 
(301)377-0985. 


California  Commission  Members  Named 

All  five  of  the  members  of  the  California  Bicentennial  Com- 
mission on  the  United  States  Constitution  and  Bill  of 
Rights  have  been  appointed.  They  are:  Jane  A.  Crosby,  Chair, 
South  Pasadena,  CA;  Coanne  Cubette,  Fountain  Valley,  CA;  Ar 
nold  S.  Gendel,  Richmond,  CA;  Margarite  P.  Justice,  Los  Ange 
les,  CA;  and  Jack  N.  Rakove,  Stanford,  CA.  Jeffery  D.  Allen  is 
the  executive  director,  and  the  offices  are  located  at  1455 
Crenshaw  Boulevard,  suite  200,  Torrance,  CA  90501.  Tele- 
phone: (213)  328-1787. 


Montpelier  to  Open  in  1987 


The  National  Trust  for  Historic  Preservation  has  an- 
nounced that  Montpelier,  the  home  of  James  Madi- 
son, will  op  on  t  o  the  public  on  March  16,  1987,  Madi- 
son's birthday.  A  »o. opening  of  the  newly-renovated 
gardens  will  tefci,  piace  on  April  26, 1987.  From  May  15 
to  May  30,  Montpelier  will  house  the  exhibit,  "A  Share  of 
Honour,'*  celebrating  women's  role  in  Virginia's  history; 
the  exhibition  coincides  with  DoUey  Madison's  birthday 
on  May  20.  On  September  17,  1987,  the  date  of  the  Bi- 
centennial of  the  adoption  of  the  Constitution,  to  which 
Madison  made  so  great  a  contribution,  Montpelier  will 
host  a  celebration  cosponsored  with  James  Madison 
University.  On  that  day  and  the  following,  Montpelier 
will  hest  a  crafts  fair. 

The  National  Trust  acquired  Montpelier  in  1984  from 
the  du  Pont  family.  Located  in  central  Virginia,  the  estate 
comprises  a  main  house  with  52  rooms,  42  tenant  dwell- 
ings, 30  barns  and  sheds,  a  two-acred  walled  formal  gar- 
den, and  a  private  railroad  station.  The  original  Madison 
house  was  greatly  enlarged  by  the  du  Ponts.  Montpelier 
is  open  to  the  public  for  tours  on  Saturdays  from  9  to  4. 
For  additional  information,  contact:  Jacqueline  L.  Quil- 
len,  Montpelier,  P.O.  Box  67,  Montpelier  Station,  VA 
22957;  (703)  672-2728. 
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ENCYCLOPEDIA  OF  THE  AMERICAN 

CONSTITUTION 

NOW  AVAILABLE 

The  four-volume  Encyclopedia  of  the  American  Constitution, 
edited  by  Leonard  W.  Levy,  Kenneth  L.  Karst  and  Dennis  J. 
Mahoney,  can  now  be  purchased  at  the  special  price  of  $270. 
After  January  1,  1987,  the  price  will  be  $320.  The  Encyclopedia 
contains  approximately  220  original  articles  by  262  distin- 
guished historians,  judges,  lawyers,  political  scientists  and  oth- 
ers. (See  this  Constitution,  no.  2,  for  details.)  To  order,  write 
cmillan  Publishing  Company,  866  Third  Ave.,  New  York,  NY 
22,  or  call  (212)  702-7963.  Add  $6  for  shipping. 


SALUTE  TO  THE  CONSTITUTION 

With  the  support  of  World  Book,  Inc.,  the  American  Bar  As- 
sociation's Special  Committee  on  Youth  Education  for 
Citizenship  (YEFC)  is  publishing  a  newsletter,  Salute  to  the 
Constitution,  The  newsletter,  which  will  appear  three  times  in 
1986  and  three  times  in  1987,  is  designed  to  help  plan  school 
and  community  activities  built  around  the  Bicentennial  for 
young  people.  The  YEFC  is  also  planning  a  national  mock  trial 
program  with  other  law-related  education  groups  and  is  spon- 
soring a  writing  competition  with  the  National  Commission  on 
the  Bicentennial  and  USA  -^ay. 
The  ABA  also  publishes  UPDATE  on  Law-Related  Educa- 


tion, a  magazine  published  three  times  a  year  for  people  teach- 
ing youngsters  about  the  law.  A  packet  of  past  issues  with 
Constitution-related  materials  is  available  for  $10.50.  For  fur- 
ther information,  contact:  Minna  Novick,  ABA-YEFC,  750  N. 
Lake  Shore  Drive,  Chicago,  IL  60611;  (312)  988-5738. 


MARYLAND  BICENTENNIAL  OFFICE 
DISTRIBUTES  PLAY  TO  COMMEMORATE 
ANNAPOLIS  CONVENTION 

illiam  K.  Paynter  has  written  A  More  Perfect  Union: 
A  Play  About  the  Annapolis  Convention,  prepared 
under  the  direction  of  Annapolis*  Mayor  Richard  Hill- 
man's  Commemorative  Committee.  Based  upon  the  work 
of  Shirley  V.  Baltz,  the  play  portrays  the  events  of  Sep- 
tember 14,  1786,  when  a  dozen  commissioners  from  five 
states  were  completing  their  four-day  meeting  in  Annap- 
olis. The  meeting  concluded  with  the  adoption  of  a  reso- 
lution calling  for  a  convention  of  all  Lite  states  in  Phila- 
delphia to  recommend  changes  to  the  form  of  the 
federal  government.  The  Maryland  Bicentennial  Office  is 
encouraging  every  scho  ;1  n  Maryland  to  produced 
More  Perfect  Union  anr  is  providing  free  copies  of  the 
play  and  advertising  h&  dbiiis.  For  more  information, 
contact:  The  Maryland  QiTice  for  the  Bicentennial  of  the 
Constitution  of  the  Unif  •  i  States,  State  Archives,  Box 
828,  Annapolis,  MD  214  A  (301)  269-3914. 


State  and  Municipal  Bicentennial  Commissions 

Supplement  as  of  May  27, 1986 

(The  initial  listing  of  commissions  appeared  in  issue  no.  10,  this  Constitution;  the  first 
supplement  appeared  in  issue  no.  11.) 


ALASKA 

Alaska  Bicentennial 
Commission 
Governor's  Office 
State  Capitol 
P.O.  Box  A 
Juneau,  AL  99811 

CALIFORNIA 

Jane  Crosby,  Chair 
California  Bicentennial 
Commission  on  the  United 
States  Constitution  and  Bill 
of  Rights 

Jeffrey  D.  Allen,  Exec.  Dir. 
1455  Crenshaw  Boulevard, 
Suite  200 

Torrance,  CA  90501 
(213)  328-1787 

COLORADO** 

The  Colorado  Commission  on 
the  Bicentennial  of  the 
Constitution 


Esther  Marie  Capps,  Prog. 
Coor. 

7951  East  Maplewood  Avenue 
Suite  327 

Englewood,  CO  80111 
(303)  694-2377 

HAWAII 

Vernon  F.L.  Char,  Chair 

Hawaii  Bicentennial 

Commission 

do  Anne  F.  Lee 

Political  Science  Department 

West  Oahu  College 

University  of  Hawaii 

96-043  Ala  Ike 

Pearl  City,  HI  96782 

INDIANA 

Indiana  Commission  on  the 
Bicentennial  of  the  U.S. 
Constitution 
206  State  House 
Indianapolis,  IN  46204 


IOWA 

State  Commission  on  the 
Bicentennial  of  the  U.S. 
Constitution 

do  Iowa  State  Historical 
Department 

East  12th  &  Grand  Avenue 
Des  Moines,  IA  50319 

LOUISIANA** 

Louisiana  Bicentennial 

Commission 

Noele  LeBlanc 

P.O.  Box  94361 

Baton  Rouge,  LA  70804 

(504)  9253800 

MINNESOTA** 

Bicentennial  of  the 
Constitution  Commission 
(Minnesota) 
Michael  Moriarity 
Continuing  Education  for 
State  Court  Personnel 


State  Court  Administration 
40  North  Milton  Street,  #^00 
St.  Paul,  MN  55104 
(612)  296-6508 

MISSOURI** 

Hon.  Alber*  Rendlen,  Chair 

The  U.S.  Constitution 

Bicentennial  Commission 

of  Missouri 

P.O.  Box  150 

Jefferson  City,  MO  65102 

(314)  751-2654 

NEW  HAMPSHIRE** 

Hon.  Russell  C.  Chase,  Chair 
New  Hampshire  Bicentennial 
Commission  for  the  U.S. 
Constitution 
Middleton  Road 
Wolfeboro,  NH  03894 
(603)  569-1827 
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NORTH  CAROLINA** 

Lt.  Gov.  Robert  B.  Jordan,  III, 
Chair 

North  Carolina  Commission 

on  the  Bicentennial  of  the 

United  States  Constitution 

The  Jordan  House 

532  North  Wilmington  Street 

Raleigh,  NC  27604 

(919)  733-2050 

OKLAHOMA* 

Joseph  A.  Blackman, 
0»  Chair 

Richard  Wells,  Co-Chair 


CONSTITUTION  200 
The  Arts  and  Humanities 
Council  of  Tulsa 
2210  South  Main  Street 
Tulsa,  OK  74114 

PENNSYLVANIA** 
The  Honorable  Samuel  J. 
Roberts,  Chair 
Commonwealth  of 
Pennsylvania  Commission  of 
the  Bicentennial  of  the 
United  States  Constitution 
Courthouse — Room  5,  East 
Wing 


Erie,  PA  16501 

(814)  456-2006 

Secretariat: 

Craig  Eisendrath 

Pennsylvania  Humanities 

Council 

401  N.  Broad  Street 
Philadelphia,  PA  19108 
(215)  925-1005 

*No  commission;  existing 
agency  officially  designated 
to  oversee  the  state 
commemoration. 
** Undated  listing 


Federal  Bicentennial  Agenda 


Commission  on  the  Bicentennial  of  The  United  States  Constitution  Announces  Plans 

^jThe  Commission  on  the  Bicentennial  of  the  United  States 
I  C 


Constitution  has  voted  to  participate  on  September  17, 
1987,  in  events  in  Philadelphia  marking  the  200th  anniversary 
of  the  signing  of  the  Constitution.  The  action  came  as  the 
Commission  concluded  two  days  of  meetings  in  Washington 
on  April  14,  1986. 

The  Commission,  chaired  by  former  Chief  Justice  oJ*  f  he 
United  States  Warren  E.  Burger,  declaied  that  while  many 
communities  will  have  special  events  to  commemorate  the 
200th  birthday  of  the  Constitution,  Philadelphia  should  be 
where  national  attention  is  focused  since  that  is  where  the  ac- 
tual signing  took  place  on  September  17,  1787. 

The  Commission  also  agreed  to  take  part  in  Maryland's  cele- 
bration of  the  200th  anniversary  of  the  Annapolis  Convention. 
The  September  1986  Commission  meeting  will  be  held  in  An- 
•       »,e  of  the  historic  Annapolis  Convention  almost  200 
yeiu»  v*^o. 

At  tile  April  meeting,  t\o  Commission  voted  to  recognize  the 
folio wmg  projects: 

®  The  American  i^gici.  -sign  school  oratorical  contest; 

©"Blessings  of  Lib*  r?t  poster  display,  sponsored  by  Project 
'87,  a  joint  effort,  of  the  American  Historical  Association  and 
the  American  Political  Science  Association — a  series  of  a  doz- 
en posters  with  Constitutional  themes; 

*  Constitutional  exhibits  and  a  teaching  kit  entitled  "The 
Constitution:  Evolution  of  a  Government,"  sponsored  by  the 
National  Archives — using  reproduction  of  40  documents  from 
the  National  Archives  as  a  classroom  teaching  aid; 

©A  series  o'l  Constitutional  slide  presentations  for  use  at 
America's  ftaliottal  Parks,  and  a  series  of  historic  documents 
as  part  of -he  "Miracle  at  Philadelphia"  exhibit  at  the  Indepen- 
dence National  Historical  Park,  sponsored  by  the  National 
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Park  Service; 

©  Magna  Carta  in  America,  a  traveling  exhibit  of  the  Lincoln 
Cathedral  Exemplar  of  Magna  Carta  and  related  material,  enti- 
tled "Liberty  under  the  Law:  Magna  Carta  to  the  Constitution"; 

©A  national  teaching  curriculum  and  competition  for  pri- 
mary, middle,  and  secondary  school  students  designed  to  com- 
memorate the  Bicentennial  of  the  Constitution  and  revitalize 
educational  programs  on  the  Constitution,  sponsored  by  the 
Center  for  Civic  Education,  Calabasas,  California. 

On  April  30,  1986,  the  Commission  announced  that  it  would 
sponsor,  with  the  American  Bar  Association  and  USA  TODAY 
newspaper,  &  National  Bicentennial  Writing  Competition  for 
High  School  Students.  The  topic  is: 
The  Constitution:  How  Does  the  Separation  of  Powers 

Help  Make  It  Work? 
Students  in  grades  9-12  for  the  1986-87  school  year,  or  ages 
14-18  not  enrolled  in  college,  may  enter.  The  deadline  will  be 
Spring,  1987.  A  specific  date  will  be  set  later. 

Each  essay  should  be  750-1,500  words;  typed,  double-spaced 
or  printed  legibly  on  8  1/2"  by  11"  paper;  1"  margins. 
The  national  winner  will  receive  a  prize  of  $10,000. 
State,  D.C.,  and  Territory  first  place  winners  will  receive 
$1,000,  plus  an  all-expense-paid,  round  trip  to  Washington  for 
the  winner  and  his  or  her  teacher  or  other  guest  in  September 
1987,  to  meet  with  the  President  of  the  United  States,  the 
Chief  Justice  of  the  United  States,  and  leaders  of  Congress. 

Second  place  winners  will  receive  $500,  and  third  place  win- 
ners $250. 

A  selected  student  bibliography  is  available  from: 
The  Commission  on  the  Bicentennial  of  the  U.S.  Constitu- 
tion, 734  Jackson  Place,  N.W.,  Washington,  D.C.  20503;  ATTN: 
Richard  Dargan,  Assistant  Director  of  Educational  Programs. 
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Project  '87  Announces 

The  James  Madison  Fellowship  Program 


Project  *87  invites  history,  government  and  civics  junior  and  senior  high  school  teachers  to  compete  for  the  James  Madison 
Fellowship  Program.  The  Fellowship  program  prepares  participants  to  lead  programs  in  their  communities  for  the  Bicen- 
tennial of  the  United  States  Constitution. 

Teachers  selected  as  James  Madison  Fellows  will  participate  in  the  three-week  conference  devoted  to  references,  resources 
and  strategies  for  education  on  the  Constitution.  There  will  be  two  conferences  in  summer  1987.  The  conferences  will  be  held 
at  leading  research  universities  and  represent  a  collaboration  among  history,  political  science,  law  and  education  faculty.  Fel- 
lows will  be  prepared  to  plan  their  own  public  programs  on  the  Constitution  involving  their  students  in  1987-1988. 
o  The  Award 

The  James  Madison  Fellowship  Award  is  $2,500.  Fellows  also  receive  support  for  the  travel  and  living  expenses  asso- 
ciated with  the  summer  conference,  and  funds  for  materials  for  their  Bicentennial  program, 
o  To  Apply 

Teachers  should  submit  a  letter  describing  their  interest  in  teaching  about  the  Constitution;  any  special  professional 
experience;  possible  programs  for  their  school  and  community;  and  a  resume.  The  application  letter  should  be  accom- 
panied by  a  letter  from  the  principal  of  the  applicant's  school  indicating  support  for  the  teacher's  participation  in  the 
James  Madison  program  and  for  the  subsequent  conduct  of  a  program  on  the  U.S.  Constitution. 

Applications  should  be  mailed  by  December  15,  1986  to:     The  James  Madison  Fellowship  Program 

Project  '87 

1527  New  Hampshire  Avenue,  N.W. 
Fellows  will  be  notified  of  selection  by  February  15,  1987.   Washington,  D.C.  20036 

The  James  Madison  Fellowship  Program  is  supported  by  grants  from  the  William  and  Flora  Hewlett  Foundation  and  the 
Andrew  W.  Mellon  Foundation. 


The  National  Endowment  for  fie  Humanities  is  underwriting  the  publication  of  this  Constitution  as  a  quarterly  magazine 
so  that  it  may  be  distributed  free  to  organizations  planning  programs  for  the  Constitution's  Bicentennial.  The  officer  of  the 
organization  who  is  responsible  for  planning  programs  is  invited  to  write  us  and  ask  to  be  placed  on  the  free  mailing  list;  re- 
quests should  include  a  short  statement  about  the  program  being  planned.  Free  subscriptions  begin  with  the  next  issue  after 
receipt  of  the  letter.  Institutions  wishing  to  receive  more  than  one  copy  may  do  so  by  subscribing  for  additional  conies  at  the 
rates  below,  individuals  and  organizations  who  are  not  planning  Bicentennial  programs  but  who  wish  to  recce  the 
magazine  may  subscribe.  Paid  subscriptions  received  by  November  1,  1986  will  begin  with  issue  no.  10  (Spring,  1986)  and 
end  with  no.  13  (Wii  -r,  1986). 

Single  copies  (less  than  10)  of  back  issues  can  be  purchased  for  $4.00  each.  Each  issue  of  the  magazine  will  also  be 
available  for  purchase  at  bulk  rate.  (Issue  no.  1  is  no  longer  available.) 

Bulk  rate  (10  or  more  copies  of  one  issue)  $1.75  each 

Shipping  for  bulk  orders:  On  orders  of  26-7  •.  zone  2-4,  $4;  zone  5-8,  $6.  On  orders  of  76  or  more:  zone  2-4,  $5.50; 

zone  5-8,  $9.  On  orders  of  10-25:  $3.50.  (Please  write  for  bulk  rate  shipping  charges  for  foreign  orders.) 
In  order  to  subscribe,  or  to  order  in  quantity,  please  fill  out  the  form  on  this  page  and  return  it,  with  your  check,  to: 
Project  '87,  1527  New  Hampshire  Avenue,  N.W.,  Washington,  D.C.  20036.  We  must  request  that  all  orders  be 
pre-paid.  If  you  have  already  received  the  magazine,  please  include  a  photocopy  of  the  mailing  label  with  orders  or 
changes  of  address. 

Enclosed  please  find  $  for  [check  appropriate  spaces]:       Please  make  check  payable  to  "Project  '87" 

 Individual  Subscription  ($10.00  ea.) 

 Foreign  Individual  Subscription  ($15.00  ea.) 

 Institutional  Subscription  ($16.00  ea.) 

 Foreign  Institutional  Subscription  ($21.00  ea) 

 Back  issues  no(s)  ($4.00  ea.) 

(Issue  no.  1  is  out  of  stock.) 
 Bulk  order:  issue  no  number  of  copies  ($1.75  ea.) 

Name   Title  


SUBSCRIPTION  INFORMATION 


Institution 
Address  _ 
City  


State 


Zip  Code 


this  Constitution 


"THE  ARTICLES 
OF  CONFEDERATION 


BUILWTK  AN  nfKXNT  OOVDWMINT  rTSl  fTM 


Poster  Titles: 

The  Blessings  of  Liberty 

The  Articles  of  Confederation 

A  'less  Perfect" Union,  1781-1788 

The  Constitutional  Convention 

The  Founders  'Achievement 

The  Anti-Federalist  Argument 

Ratification 

The  Bill  of  Rights 

A  City  Plan  for  the  Constitution 

The  Principle  of  Federalism 

The  Supreme  Law  of  the  Land 

To  Ourselves  and  Ou-  Posterity 


FROM  PROJECT  '87. . . 

Celebrate 


Constitution! 


Celebrate  THE  BLESSINGS  OF  LIBERTY  and  the  Bicentennial 
of  the  United  States  Constitution  with  a  poster  exhibit  that  tells 
the  story  of  the  American  founding.  The  exhibit  has  received 
official  recognition  by  the  Commission  on  the  Bicentennial  of 
the  United  States  Constitution. 

These  12  full  color  posters,  each  22"x36,"  attract  the  attention 
of  viewers,  who  learn  about  constitutional  principles  through 
vivid  graphics  accentuated  by  brief,  carefully  crafted  texts.  THE 
BLESSINGS  OF  LIBERTY  conveys  information  and  inspires 
further  inquiry. 

The  poster  exhibit  comes  with  a  User's  Guide,  which  featur  e 
an  essay  describing  the  events,  ideas  and  leaders  pictured  in  il,,: 
posters,  separate  lessons  for  students  in  grades  4-6,  7-9,  and 
10-12,  and  other  essays  and  bibliographies. 

The  posters  are  available  unmounted  or  on  a  sturdy  cardboard 
mounting  system  6'  tall,  charcoal  gray,  and  foldable  for  reship- 
ment.  The  poster  exhibit  can  be  displayed  effectively  in  libraries, 
civic  centers,  businesses,  schools  or  courthouses.  The  exhibit 
will  be  available  for  shipment  beginning  October  15. 


PRICES: 

Unmounted  *70  each  for  fewer  than  25 
Exhibits:       $65  each  for  25  or  more 

shipped  to  multiple 

addresses 

$55  each  for  25  or  more 
shipped  to  one  address 

Additional  copies  of  the  User's  Guide: 


Mounted  $110  each  tor  fewer  than  25 
Exhibits:  $100  each  for  25  or  more 
shipped  to  multiple 
addresses 

$90  each  for  2  5  or  more 
shipped  to  one  address 
$4.00  each  for  fewer  than  25 
$3.00  each  for  2  5  or  more  copies 

NOTE:  If  you  are  interested  in  ordering  more  than  100  exhibits,  please  contact 
Project  '87,  (202)  483-2512,  for  information  on  further  discounts. 
For  shipping  to  nvultiple  addresses,  photocopy  form  below  for  each  address  and 
remit  forms  with  one  payment.  Prices  include  shipping  charges  in  the  continental 
U.S.  Additional  shipping  charges  will  be  applied  to  orders  sent  to  cities  not  served 
by  MPS  in  Alsr.ka,  and  foreign  countries  according  to  distance  and  weight. 

Orders  must  be  prepaid;  purchase  orders  will  not  be  accepted.  All  orders  should 
be  sent  and  itkoc  i.cyable  to:  Project  '87  THE  BLESSINGS  OF  LIBERTY,  1527 
New  HampsKirt-  Ave.,  NW,  Washington,  D.C.  20036. 

Quantity  Unit  Price  Total 

Unmounted  Exhibits  

Mounted  Exhibits  


Additional  User's  Guides- 


GRAND  TOTAL: - 


SHIP  TO: 
Name  . 


Organization- 
Address  

City  


-State- 


-Zip- 
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Discussion  leaders,  writers, 
teachers,  scholars  and  researchers. 


Now  you  can  get 
this  Constitution 
in  a  single 
hardcover  volume 


Congressional  Quarterly  Inc.  and  Project  '87  will  soon  publish  a 
selection  of  essays  on  major  constitutional  issues  from  this 
Constitution,  organized  and  indexed 
as  a  principal  resource  for  general 
reader  zoom  our  Constitution. 


9  Special  preface  by 
James  MacGregor  Burns 

©Complete  "easy-reference" 
index 


Approx.  325  pages.  522.00 
CQ-1SDN  0.87187-396-64H 


Limited  edition 

More  than  just  a  collection  of  articles,  this  Constitution;  Our 
Enduring  Legacy  retains  the  scope  and  flavor  of  the  magazine,  but 
gives  you  these  articles  and  illustrations  in  a  single  limited  edition 
volume  to  be  published  in  August. 

The  essays  give  general  readers  a  balanced  presentation  of  how 
well  a  document  created  in  the  days  of  the  hand  press  and 
pamphleteers  serves  us  in  an  age  of  electronic  media  and  satellite 
communication.  The  book  is  organized  by  major  constitutional 
issue,  with  a  cross-referenced  index  that  lets  you  find  the  topic  you 
need  quickly,  and  suggested  further  readings  chat  show  you  where 
to  find  mcie  information. 

Noted  political  scientist  James  MacGregor  Burns,  co-chair  of 
Project  '87,  has  written  a  special  preface  that  unites  the  themes  of  the 
book.  Contributors  include: 


•James  MacGregor  Burns 
•James  Oliver  Horton 

•  Philip  B.  Kurland 

•  Michael  J.  Malbin 


•  Richard  B.  Morris 

•  Gordon  S.  Wood 
©Austin  Ranney 

•  Martin  Shapiro 


Many  issues  covered 

Civil  Liberties  and  Civil  Rights. . .  the  meaning  of  a  free 
press,  equal  protection  under  the  law,  the  public  good  and  - 
individual  liberty. 

Roots  of  the  Constitution. .  ,  the  classical  and 
enlightenment  context  and  the  creation  of  a  modc> 
document 

National  Power. .  ..  the  power  to  tax  and  to  regulate,  the 
operation  of  a  growing  bureaucracy.. 

War  Powers  and  the  Presidency. . .  to  whom  does  the 
Constitution  give  the  power  to  wage  war  and  formulate 
foreign  policy?  \ 

PLUS:  Full  Texts. .  .  read  the  original  texts  of  the  . 
Comutution,  Bill  of  Rights  and  other  Amendments,  plus  a 
chronology  of  important  events  in  constitutional  history. 

Who  should  order 

•  DISCUSSION  GROUPS  ©  SEMINAR  LEADERS 

•  STUDENTS  O  LIBRARIANS  ©  TEACHERS  © 
RESEARCHERS  ©  WRITERS  •  HISTORY  BUFFS.  < . 

. .  .should  order  using  the  form  below.  Mail  to: 
Congressional  Quarterly  Inc.,  Dept.  4H 
1414  22nd  St.  N.W.,  Washington,  D.C.  20037 


-CLIP  AND  MAIL  WITH  PAYMENT-  • 


□  YES!  I  want  a  one-stop  reference  +  learning  + 

discussion  tool  on  the  U.S.  Constitution.  Send 

me  copies  of  CQ's  new  325-page  hardcover  book 

this  Constitution:  Our  Enduring  Legacy. 


My  organization 

My  name  

Title  


-)- 


Address 


Billing  address  (if  different) 


City 


State. 


.  ZIP. 


□  Check  enclosed  (SAVE  shipping  &  handling) 

□  Bill  me  (Institutions  only.  Add  handling  charges) 

1-9  copies-$22.00  ea.  25-49  copies-$18.70  ea. 
10-24  copies-$19.80  ea.  50  or  more-$17.60  ea. 

Handling  charge:  Add  $1.95  for  first  copy,  5%  of 
total  order  for  additional  copies. 

Purchase  order#    enclosed 

Authorizing  signature  


DC  addressees  please  jrfrf  6%  sates  tux,  Vn.  4%. 

Send  to:  THIS  CONSTITUTIOK  SPECIAL  .  -  n>( 
Congressional  Quarto- !v  Inc. 
1414  22nd Street.  tt.W. 
Washington,  fj.C.  20037 
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(XUM  Y.Antf  T   H-'E  (No.  .„-„.) 

MAR  TL  AND  GAZETTE. 


THURSDAY,     September   m,  ,786. 
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Announcement  In  the  Maryland  Gazette  of  the  arrival  of  the  commissioners  to  the  Annapolis  meeting  (lower  right  hand  corner).  Maryland  Office  for  the  Bicentennial 
of  the  U.S.  Constitution,  Maryland  State  Archives. 


will  enter  so  far  into  the  general  System  of  the  foederal  government,  that  to  give  it  efficacy,  and  to  obviate 
questions  and  doubts  concerning  its  precise  nature  and  limits,  may  require  a  correspondent  acUustment  of 
other  parts  of  the  Foederal  System. 

That  there  are  important  defects  in  the  system  of  the  Foederal  Government  is  acknowledged  by  the  Acts 
of  all  those  States,  which  have  concurred  in  the  present  Meeting;  That  the  defects,  upon  a  closer  examina- 
tion, may  be  found  greater  and  more  numerous,  than  even  these  acts  imply,  is  at  least  so  far  probable,  from 
the  embarrassment  which  characterize  the  present  State  of  our  national  affairs,  foreign  and  domestic,  as 
may  reasonably  be  supposed  to  merit  a  deliberate  and  candid  discussion,  in  some  mode,  which  will  unite 
the  Sentiments  and  Councils  of  all  the  States.  In  the  choice  of  the  mode,  your  Commissioners  are  of  opin- 
ion, that  a  Convention  of  Deputies  from  the  different  States,  for  the  special  and  sole  purpose  of  entering 
into  this  investigation,  and  digesting  a  plan  for  supplying  such  defects  as  may  be  discovered  to  exist,  will  be 
entitled  to  a  preference  from  considerations,  which  will  occur  without  being  particularised. 

Your  Commissioners  decline  an  enumeration  of  those  national  circumstances  on  which  their  opinion  re- 
specting the  propriety  of  a  future  Convention,  with  more  enlarged  powers,  is  founded;  as  it  would  be  an 
useless  intrusion  of  facts  ant!  observations,  most  of  which  have  been  frequently  the  subject  of  public  dis- 
cussion, and  none  of  which  can  have  escaped  the  penetration  of  those  to  whom  they  would  in  this  instance 
be  addressed.  They  are  however  of  a  nature  so  serious,  as,  in  the  view  of  your  Commissioners,  to  render 
the  situation  of  the  United  States  delicate  and  critical,  calling  for  an  exertion  of  the  united  virtue  and  wis- 
dom of  all  the  members  of  the  Confederacy. 

Under  this  impression,  Your  Commissioners,  with  the  most  respectful  deference,  beg  leave  to  suggest 
their  unanimous  conviction  that  it  may  essentially  tend  to  advance  liis  interests  of  the  union  if  the  States, 
by  whom  they  have  been  respectively  delegated,  would  themselves  concur,  and  use  their  endeavours  to 
procure  the  concurrence  of  the  other  States,  in  the  appointment  of  Commissioners,  to  meet  at  Philadelphia 
rn  the  second  Monday  in  May  next,  to  take  into  consideration  the  situation  of  the  United  States,  to  devise 
such  further  provisions  as  shall  appear  to  them  necessary  to  render  tlv*  constitution  of  the  Foederal  Gov- 
ernment adequate  to  the  exigencies  of  the  Union;  and  to  report  snrh  an  Act  for  that  purpose  to  the  United 
States  in  Congress  assembled,  as  when  agreed  to,  by  them,  and  aiterwards  confirmed  by  the  Legislatures  of 
every  State,  will  effectually  provide  for  the  same. 

Though  your  Commissioners  could  not  with  propriety  address  these  observations  and  sentiments  to  any 
but  the  States  they  have  the  honor  to  represent,  they  have  nevertheless  concluded  from  motives  of  respect, 
to  transmit  copies  of  this  Report  to  the  United  States  in  Congress  assembled,  and  to  the  executives  of  the 
other  States. 
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Chronology  of  Bicentennial  Dates 
from  the  End  of  the  American  Revolution 
to  the  Ratification  of  the  Bill  of  Rights 


After  the  Continental  Congress  voted  in  favor  of  independence  from  Great  Britain  on  July  2, 
1776,  and  adopted  the  Declaration  of  Independence  on  July  4,  it  toe1-  p  the  proposal  of  Richard 
Henry  Lee  for  a  "plan  of  confederation.11  On  July  12,  1776,  a  congr  sional  committee  presented 
"Articles  of  Confederation  and  Perpetual  Union, 11  which  the  Congress  abated  for  more  than  a  year 
The  body  adopted  the  Articles  of  Confederation  on  November  15,  1777,  and  submitted  tttem  to  the 
thirteen  states  for  ratification,  which  had  to  be  unanimous.  By  March  1,  1781,  all  the  states  had 
given  their  assent  The  Articles  of  Confederation  gave  limited  powers  to  the  federal  government;  im- 
portant decisions  required  a  super-majority  of  nine  states.  Congress  could  declare  war  and  compact 
peace  but  could  not  levy  taxes,  or  regulate  trade  between  the  states  or  between  any  state  and  a  for- 
eign country.  All  amendments  had  to  be  adopted  without  dissenting  votes.  In  1786,  James  Madison 
described  the  Articles  as  "nothing  more  than  a  treaty  of  amity  and  ofaUiance  between  independent 
and  sovereign  states. 11  As  attempts  to  amend  the  Articles  proved  fruitless,  and  interstate  disputes 
over  commercial  matters  multiplied,  the  weaknesses  of  the  Articles  of  Confederation  as  a  fundamen- 
tal charter  became  apparent.  The  march  toward  a  new  form  of  government  began. 


September  3,  1783:  Articles  of  Peace  ending  hos- 
tilities between  Great  Britain  and  the  United  States 
are  signed  in  Paris. 

November  25,  1783:  British  troops  evacuate  New 
York  City. 


December  23,  1783:  George  Washington  resigns 
his  commission  as  commander-in-chief  of  Ameri- 
can forces  and  takes  leave  "of  all  the  employments 
of  public  life." 

March  25-28,  1785:  MOUNT  VERNON  CONFER- 
ENCE. George  Washington  hosts  a  meeting  at 
Mount  Vernon  of  four  commissioners  from  Mary- 
land and  four  from  Virginia  to  discuss  problems  re- 
lating to  the  navigation  of  the  Chesapeake  Bay  and 
the  Potomac  River.  After  negotiating  agreements, 
the  commissioners  recommend  to  their  respective 
legislatures  that  annual  conferences  be  held  on 
commercial  matters  and  that  Pennsylvania  be  invit- 
ed to  join  Maryland  and  Virginia  to  discuss  linking 
the  Chesapeake  Bay  and  the  Ohio  River. 
January  16,  1786:  Virginia's  legislature  adopts  a 
statute  for  religious  freedom,  originally  drafted  by 
Thomas  Jefferson  and  introduced  by  James  Madi- 
son. The  measure  protects  Virginia's  citizens 
against  compulsion  to  attend  or  support  any 
church  and  against  discrimination  based  upon  reli- 
gious belief.  The  law  serves  as  a  model  for  the 
First  Amendment  to  the  United  States  Constitu- 
tion. 

January  21,  1786:  Virginia's  legislature  invites  all 
the  states  to  a  September  meeting  in  Annapolis  to 
discuss  commercial  problems. 


continued  on  page  59 


Principal  Sources:  Richard  B.  Morris,  ed.,  Encyclopedia  of  American  History  (New  York: 
Harper  &  Row,  1976);  Samuel  Eliot  Morison,  The  Oxford  History  of  the  American  People 
(New  York:  Oxford  University  Press,  1965). 
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From  the  Editor 

■  n  1984,  this  Constitution  began  publication  as  a  quarterly  magazine 
I  with  the  support  of  a  three-year  grant  from  the  National  Endowment 
I  for  the  Humanities.  We  are  pleased  to  announce  that  NEH  will  contin- 
ue to  support  the  publication  of  this  Constitution  through  Summer 
1988. 

This  issue  of  this  Constitution  highlights  the  "Enduring  Constitu- 
tional Issue"  of  the  rights  of  women.  An  earlier  documentary  essay  by 
historian  Linda  Kerber  discussed  women's  rights  during  the  nation's  first 
hundred  years.  Now,  Earlean  McCarrick,  a  political  scientist,  examines 
the  implications  of  recent  Supreme  Court  decisions  on  the  rights  of 
women. 

In  an  article  on  the  internment  of  Japanese  Americans  during  World 
War  II,  Peter  Irons  considers  the  analogous  issue  of  classification  by 
race  under  the  Constitution.  Irons,  a  political  scientist  and  a  lawyer  in- 
volved in  the  litigation  over  internment,  describes  the  origin  of  the  in- 
ternment program  and  the  court  cases  emerging  from  it.  The  "For  the 
Classroom"  section  presents  a  lesson  for  secondary  school  students 
about  the  internment  cf  Japanese  Americans  in  World  War  II. 

Two  feature  articles  focus  on  one  of  our  "founding  fathers"  who  was 
not  at  the  Constitutional  Convention:  Thomas  Jefferson.  Indeed,  Jeffer- 
son's ideas  about  liberty  and  government  are  of  such  profound  impor- 
tance to  Americans  that  many  assume  Jefferson  did  attend  the  Conven- 
tion. Historian  Merrill  Peterson  surveys  Thomas  Jefferson's  ideas  about 
constitutions.  Charles  Cullen,  formerly  the  editor  of  Jefferson's  papers, 
offers  a  selection  of  Jefferson's  own  writings  on  this  subject. 

Jefferson  believed  that  constitutions  ought  to  be  formally  revised  to 
keep  them  responsive  to  the  needs  of  the  people.  In  a  special  "parley," 
two  legal  scholars,  Arthur  S.  Miller  and  Lino  A.  Graglia,  debate  the  de- 
sireability  of  another  method  of  constitutional  adaptation:  judicial  inter- 
pretation. 

This  issue  also  includes  a  reprint  of  the  popular  reference  offered 
originally  by  this  Constitution  in  1983,  the  "Chronology  of  Bicentenni- 
al Dates."  The  Chronology  begins  on  the  inside  front  cover.  The  "Bicen- 
tennial Gazette"  includes  an  updated  cumulative  listing  of  scholars  who 
have  agreed  to  participate  in  Bicentennial  programs,  and  a  round-up  of 
news  about  Bicentennial  programs.  With  the  Commission  on  the  Bicen- 
tennial of  the  United  States  Constitution  now  undertaking  the  role  of 
clearinghouse  of  information  on  Bicentennial  programs,  the  Bicentennial 
Gazette  of  this  Constitution  in  the  next  issues  will  focus  on  providing 
guidelines,  models,  and  substantive  resources  for  Bicentennial  programs. 

The  Bicentennial  Commission  is  organized  into  divisions  in  order  to 
assist  individuals  and  organizations  planning  Bicentennial  programs  or 
seeking  information  about  how  to  participate  in  programs.  These  divi- 
sions are:  Federal  and  International  Programs,  State  and  Local  Pro- 
grams, Educational  Programs,  Commission  Plans  and  Project  Recogni- 
tion, Office  of  Legal  Counsel  and  Communications.  The  Commission  is 
collecting  information  about  Bicentennial  programs  nationally  and  offers 
many  resources  for  program  planners.  The  Commission's  offices  can  be 
reached  through  the  Commission's  general  telephone  number:  (202)  653- 
9800  or  by  writing  to  736  Jackson  Place,  Washington,  D.C.  20503. 
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Thirteen  Enduring 
Constitutional  Issues 
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o  National  Power — Limits  and 
Potential 

•  Federalism — the  Balance 
between  Nation  and  State 

•  The  Judiciary — Interpreter  of 
the  Constitution  or  Shaper  of 
Public  Policy 

®  Civil  Liberties — the  Balance 
between  Government  and  the 
Individual 

•  Criminal  Penalties — Rights  of 
the  Accused  and  Protection  of 
the  Community 

•  Equality — its  Definition  as  a 
Constitutional  Value 


•  The  Rights  of  Women  Under 
the  Constitution 

•  The  Rights  of  Ethnic  and 
Racial  Groups  Under  the 
Constitution 

a  Presidential  Power  in  Wartime 
and  in  Foreign  Affairs 

•  The  Separation  of  Powers  and 
the  Capacity  to  Govern 

<*  Avenues  of  Representation 
®  Property  Rights  and  Economic 
Policy 

•  Constitutional  Change  and 
Flexibility 


Correction:  Contrary  to  the  information  contained  in  our  last  issue,  Montpelier,  the  home 
of  James  Madison,  will  not  be  open  to  the  public  until  March  16,  1987,  James  Madison's 
birthday.  After  that  date,  it  will  be  open  seven  days  a  week,  from  9:30  o,e  to  4:30  p.m.  We 
regret  the  error — Ed 
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The  Supreme  Court  and  the  Evolution  of 
Women's  Rights 

by  Earlean  M.  McCarrick 


First  introduced  in  Congress  at 
the  behest  of  the  National 
Woman's  Party  in  1923,  the 
Equal  Rights  Amendment  boldly 
proclaimed  "Men  and  Women  shall 
have  equal  rights  throughout  the 
United  States  and  every  place  sub- 
ject to  its  jurisdiction."  It  never  got 
out  of  the  judiciary  committee  in 
either  House.  A  more  subdued  ver- 
sion— "Equality  of  rights  under  the 
law  shall  not  be  denied  or  abridged 
by  the  United  States  or  any  state  on 
account  of  sex" — cleared  Congress 
in  March  1972,  with  only  23  House 
members  and  8  Senators  in  opposi- 
tion. Roughly  two-thirds  of  the  pop- 
ulace— then  and  now — supported 
the  ERA.  State  legislatures  respond- 
ed enthusiastically.  By  the  end  of 
the  year,  twenty-two  states  had  rati- 
fied. Adoption  seemed  certain;  but 
the  euphoria  of  supporters  was 
short-lived.  By  mid-1973,  opponents 
were  organized.  The  ratification 
process  slowed;  only  13  more  states 
ratified  before  the  expiration  date, 
three  short  of  the  necessary  38. 
Four  states  voted  to  rescind.  The 
proposed  amendment  died  in  June, 
1982  when  the  deadline,  though  ex- 
tended beyond  the  originally  speci- 
fied period  of  seven  years,  passed 
without  ratification  by  the  requisite 
number  of  states.  Although  reintro- 
duced in  Congress  in  1983,  the 
Equal  Rights  Amendment  is  no 
longer  a  prominent  item  on  the 
nation's  agenda. 

Rejection  of  pleas  for  sexual 
equality  is  one  of  our  oldest  tradi- 
tions, predating  the  Constitution  it- 
self, upheld  by  women  as  well  as 
men.  Changes  in  the  status  of  wom- 
en have  been  slot/  and  arduous, 
wrought  chiefly  by  legislation,  be- 
latedly by  constitutional  interpre- 
tation, rarely  by  constitutional 
amendment. 

Formal  constitutional  amend- 
ment is  deliberately  difficult,  requir- 
ing a  two-thirds  vote  in  both  houses 
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of  Congress  and  ratification  by 
three-fourths  of  the  states.  The  dif- 
ficulty has  been  surmounted  only 
26  times — only  16  if  we  exclude  the 
first  ten  amendments,  usually  con- 
sidered to  be  a  part  of  the  original 
Constitution.  This  small  number 
does  not,  of  course,  mean  that  the 
Constitution  has  changed  only  16  or 
26  times.  To  the  contrary,  this  eigh- 
teenth-century document  serves 
the  twentieth  century  primarily  be- 
cause it  adapts  to  contemporary 
conditions  by  other  means.  In  some 
instance,  of  course,  the  Constitu- 
tion can  be  changed  only  by  formal 
amendment;  to  substitute  a  six-year 
presidential  term  for  a  four-year 
term  would  necessitate  a  formal 
amendment  because  the  Constitu- 
tion is  quite  explicit  about  the 
length  of  a  presidential  term.  For 
the  most  part,  the  constitutional 
amendment  process  has  been  re- 
served for  changing  this  kind  of 
explicit  provision — thus,  the  Twen- 
tieth Amendment  changed  the  pres- 
idential inauguration  date  from 
March  to  January. 

Not  all  important  constitutional 
provisions  are  so  explicit  that  an 
amendment  is  necessary  to  change 
their  meaning.  Many  significant 
constitutional  provisions  are  so 
broad  that  they  accommodate  vary- 
ing interpretations.  For  example, 
from  the  late  nineteenth  century  to 
the  1930s,  the  Supreme  Court's  in 
terpretation  of  the  Constitution  led 
to  the  invalidation  of  many  state 
and  national  laws  regulating  vari- 
ous aspects  of  the  socioeconomic 
order  such  as  wages  and  hours.  In 
the  late  1930s,  the  Court  capitulated 
to  popular  political  demands  by 
construing  the  same  provisions  of 
the  Constitution  to  permit  exten- 
sive governmental  regulation,  thus 
legitimizing  the  New  Deal  and  the 
social  welfare  state.  Similarly,  the 
civil  rights  revolution  of  the  1960s 
is  partly  attributable  to  the  Court's 
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changed  construction  of  the  Consti- 
tution— whereas  it  had  earlier  per- 
mitted legally  prescribed  racial  seg- 
regation, for  example,  in  the  1950s 
it  began  to  forbid  such  official  dis- 
crimination. The  Court  is,  in  Wood- 
row  Wilson's  words,  "a  continuing 
constitutional  convention. "  It 
"amends"  the  Constitution  through 
changed  interpretation. 

On  the  matter  of  sex  discrimina- 
tion, there  is  no  explicit  provision 
in  the  Constitution  which  requires 
distinctions  on  the  basis  of  gender 
or  which  prevents  egalitarian  poli- 
cy. The  problem  is  thus,  not  that  the 
Constitution  discriminates  against 
women;  it  is  that  the  Constitution 
does  not  by  explicit  terms  protect 
against  the  historic  disabilities  im- 
posed upon  women.  There  is  a  gen- 
eral provision  against  discrimina- 
tion in  the  Fourteenth  Amendment 
that  the  court  could  interpret  as 
prohibiting  all  distinctions  based 
upon  sex,  but  it  has  not  done  so. 

Common  Law  Roots 

The  legal  denigration  of  women 
is  a  part  of  our  common  law  heri- 
tage, most  vividly  exemplified  by 
the  ancient  doctrine  of  "coverture" 
which  suspended  a  woman's  legal 
identity  upon  marriage.  "Dead  in 
the  law,"  a  married  woman  could 
not  own  property,  make  contracts, 
conduct  her  own  business,  enter  a 
profession,  sue  or  be  sued.  Whether 
married  or  single,  eighteenth-oontu- 
ry  standards  prevented  women 
from  serving  on  juries,  voting, 
speaking  in  public,  seeking  public 
office,  or  acquiring  the  education 
necessary  to  earn  a  living  or  per- 
form the  duties  of  citizenship  in  a 
republic. 

It  was  against  this  prescribed  in- 
ferior status  that  Abigail  Adams 
protested  in  her  famous  1 776  letter 
in  which  she  pleaded  with  her  hus- 
band John  to  "remember  the  la- 
ws Constitution 
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dies"  in  the  "new  code  of  laws."  It 
was  to  protest  the  persistence  of 
the  denial  of  rights  and  to  demand 
removal  of  gender  as  a  barrier  to 
individual  participation  in  the  so- 
cial, economic,  cultural,  religious, 
and  political  life  of  nineteenth-cen- 
tury America  that  feminists  gath- 
ered at  Seneca  Falls,  New  York,  in 
1848. 

Nineteenth-century  state  legisla- 
tures responded  grudgingly  to  the 
demands  of  feminists.  Still,  by  the 
end  of  the  century,  state  laws  grant- 
ed married  women  many  of  the 
same  rights  of  single  women  to  own 
property,  to  control  their  earnings, 
to  enter  into  contracts,  and  to  sue 
and  be  sued.  No  state  legislature, 
however,  guaranteed  to  women  the 
same  legal  status  that  men  er\joyed. 

During  the  reform  fervor  of  the 
immediate  post-Civil  War  era,  femi- 
nists targeted  Congress  as  the  in- 
strument for  the  redress  of  their 
grievances.  Taking  advantage  of  the 
momentum  toward  constitutional 
change  they  argued  for  protection 
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against  sex  discrimination  in  the 
new  amendments  prohibiting  racial 
discrimination.  Congress  refused. 

Turning  to  the  Supreme  Court  in 
the  early  1870s,  feminists  were  re- 
buffed again.  The  Court  declined  to 
apply  to  women  the  new  Four- 
teenth Amendment  requirement  of 
"equal  protection  of  the  law."  Spe- 
cifically, the  Court  held  that  the 
right  to  practice  law  and  the  right  to 
vote  were  not  privileges  and  im- 
munities" of  national  citizenship 
protected  against  state  denial.  The 
Supreme  Court  opinions  so  narrow- 
ly construed  the  rights  protected 
against  state  deprivation  that  it 
seemed  clear  that  the  states  could 
continue  to  make  distinctions 
based  on  gender  without  fear  that 
the  Court  or  the  Constitution  would 
deny  them  the  power  to  do  so. 

The  Nineteenth  Amendment 

Faced  with  an  unsympathetic 
Court,  women  turned  away  from 
the  judiciary  and  the  existing  Con- 
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stitution  as  vehicles  for  change. 
Convinced  that  nothing  short  of  ac- 
cess to  the  political  process  would 
enable  them  to  eradicate  ur\just 
laws,  activist  women  began  to  fo- 
cus their  energies  upon  acquiring 
the  right  to  vote. 

Suffrage,  of  course,  had  long 
been  an  item  on  the  feminist  agen- 
da— political  equality  was  among 
the  demands  made  by  the  women  at 
Seneca  Falls  in  1848;  a  woman  suf- 
frage amendment  had  been  intro- 
duced in  Congress  six  months  be- 
fore the  introduction  of  the 
Fifteenth  Amendment  prohibiting 
race  as  a  barrier  to  voting.  The  right 
to  vote  took  on  a  new  urgency, 
however,  with  the  formation  of  two 
m^jor  organizations  in  1869.  The 
National  Woman  Suffrage  Associa- 
tion (NWSA)  pushed  for  an  amend- 
ment to  the  national  Constitution. 
The  American  Woman  Suffrage  As- 
sociation (AWSA.)  opted  for  a  state- 
by-state  approach. 

By  1878,  the  "Anthony  Amend- 
ment," which  prohibited  the  states 
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from  denying  the  right  to  vote  on 
the  basis  of  sex,  had  gained  the 
allegiance  of  large  numbers  of 
women.  Middle  and  upper  class 
women  with  the  leisure  to  devote  to 
public  affairs  became  its  particular 
champions,  making  it  a  serious  is- 
sue on  the  public  policy  agenda.  By 
the  1890s,  when  the  two  suffrage 
organizations  merged  to  form  the 
National  American  Woman  Suffrage 
Association  (NAWSA),  the  idea  of 
women  voting— at  least  if  those 
women  were  educated  and  middle- 
class— was  no  longer  alien.  But  the 
movement  suffered  from  ideologi- 
cal and  organizational  disarray.  Re- 
flecting the  middle-  and  upper-class 
conservatism,  biases  and  bigotry  of 
many  of  their  leaders  and  members, 
the  woman  suffrage  organizations 
largely  disassociated  themselves 
from  the  aspirations  of  the  working 
class,  the  burgeoning  immigrant 
population,  and  the  political  reform 
movements  of  their  day.  The  Antho- 
ny Amendment  continued  to  be  in- 
troduced perfunctorily  in  nearly  ev- 
ery Congress,  but  it  was  not  again 
reported  out  of  committee  for  de- 
bate on  the  floor  of  either  House 
until  1913. 

Vigor  returned  with  the  rise  of 
the  progressive  movement,  the  ar- 
rival in  1910  of  the  militant  Alice 
Paul  fresh  from  the  trenches  of  the 
woman  suffrage  fight  in  England, 
and  the  revitalization  and  expan- 
sion of  NAWSA  under  the  leader- 
ship of  Carrie  Chapman  Catt.  Burn- 
ing with  the  kind  of  passion  for 
justice  long  absent  from  the  wom- 
an's movement,  Alice  Paul  led  her 
National  Woman's  party  into  the 
streets  and  into  partisan  politics. 
Using  such  direct  action  tactics  as 
picketing,  arrests,  and  hunger 
strikes,  as  well  as  the  more  conven- 
tional means  of  congressional  lob- 
bying, pressure  on  political  parties 
and  presidential  and  congressional 
candidates,  the  suffragists  got  the 
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Anthony  Amendment  out  of  com- 
mittee and  onto  the  floor  of  both 
Houses  for  debate — and  defeat— in 
1914.  Strengthened  by  the  mass 
movement  of  women  into  the  labor 
force  and  into  positions  of  respon- 
sibility in  the  public  and  private 
sectors  during  World  War  I,  femi- 
nists marshalled  their  political  tal- 
ents for  the  final  assault  upon  the 
male  bastions  of  power.  With  Presi- 
dent Wilson's  emphasis  upon  mak- 
ing the  world  "safe  for  democracy" 
as  a  msyor  war  aim,  denial  of  the 
right  to  vote  to  one-half  of  Ameri- 
ca's adult  population— the  half  that 

supplied  the  civilian  war  effort  

became  an  embarrassment.  By  the 
spring  of  1919,  the  suffragists  gar- 
nered the  votes  of  two-thirds  of  the 
House  and  Senate.  Turning  their 
skills  to  the  state  level  where  they 
had  achieved  some  small  success 
by  winning  a  few  state  voting  refer- 
enda, they  won  ratification  by 
three-fourths  of  the  states  by  1920. 

The  Nineteenth  Amendment  was 
a  milestone  in  the  quest  for  sexual 
equality;  133  years  after  the  Phila- 
delphia Convention,  disenfran- 
chised women  forced  their  politi- 
cians to  alter  the  nation's 
fundamental  law  to  include  a  sec- 
ond reference  to  gender.  The  first 
such  refe/ence  in  the  Constitu- 
tion— in  the  never-enforced  provi- 
sion of  the  Fourteenth  Amendment 
that  a  state's  representation  in  Con- 
gress would  be  reduced  if  it  denied 
qualified  "males"  the  right  to  vote- 
made  it  clear  that  the  voting  was  a 
male  prerogative.  Without  the  right 
to  vote,  women  could  not  function 
as  full  citizens.  With  it,  they  could 
achieve  political  and  legal  equality. 

Women's  potential  political  clout 
was  reflected  in  the  new  deference 
accorded  them  by  political  parties, 
by  presidents,  and  by  Congress. 
Both  mqjor  parties  made  room  for 
women  in  their  organizational  hier- 
archy. Presidents  of  both  parties 
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appointed  women  to  prominent  po- 
sitions. Congress  passed  legislation 
of  particular  concern  to  women 
such  as  that  designed  to  reduce 
maternal  and  infant  mortality.  A 
woman's  bureau  was  established  in 
the  Labor  Department  to  protect 
the  interests  of  working  women. 

Survival  of  Discrimination 

The  Amendment,  however,  di- 
rectly produced  little  immediate 
change  in  the  day-to-day  lives  of 
most  women;  economically,  politi- 
cally and  legally,  they  continued  to 
be  man's  inferior.  If  women  entered 
the  work  force,  their  wages  rarely 
exceeded  half  of  that  of  men.  Cul- 
tural expectations  and  legal  restric- 
tions conspired  to  keep  women  in 
lower-paid,  less  prestigious  jobs. 
Some  legislation  designed  to  pro- 
tect women — limitations  on  hours, 
night  work,  and  lifting  heavy  ob- 
jects, for  example — had  the  unin- 
tended effect  of  reducing  women's 
employment  opportunities.  A  wom- 
an's legal  right  to  property  acquired 
during  marriage  was  limited;  in 
most  jurisdictions,  the  husband 
owned  what  was  acquired  with  his 
earnings.  Civic  duties,  too,  contin- 
ued to  be  different  for  men  and 
women.  Fewer  women  than  men 
served  on  juries  either  because 
women  were  by  law  ineligible  or 
because  gender-based  qualifica- 
tions made  it  unlikely;  women  de- 
fendants continued  to  be  judged  by 
male  jurors  in  many  states. 

Survival  of  sexual  discrimination 
is  not  a  reproach  to  the  achieve- 
ments of  the  woman  suffrage  move- 
ment, nor  is  t  surprising.  The  so- 
cial, economic,  political,  and  legal 
relevance  of  gender  was  too  perva- 
sive to  be  radically  altered  by  one 
constitutional  change.  The  compla- 
cency of  the  jazz  age,  of  the  era  of 
the  flapper,  of  prosperity,  and  of 
"normalcy"  proved  inhospitable  to 
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further  attempts  at  change. 

Former  suffragists,  perhaps  as- 
suming that  the  egalitarian  battle 
had  been  won,  turned  their  atten- 
tion to  other  matters.  The  group 
founded  by  Susan  B.  Anthony,  for 
example,  became  the  League  of 
Women  Voters,  an  organization  de- 
voted to  good  government  and  an 
informed  electorate.  The  woman's 
movement  disintegrated.  Until  the 
1960s,  only  a  small  group  of  women 
continued  an  organized  effort  on 
behalf  of  sexual  equality.  The  Equal 
Rights  Amendment  was  introduced 
in  every  Congress;  sometimes  it 
was  favorably  reported  by  a  com- 
mittee to  the  floor  of  one  House, 
occasionally  it  was  accepted  by  a 
msyority  of  the  Senate  although  not 
by  the  two-thirds  required  to  pro- 
pose a  constitutional  amendment, 
but  for  the  most  part  it  was  ignored. 
In  the  1940s,  as  women  entered  the 
work  force  in  unprecedented  num- 
bers in  response  to  the  needs  of 
World  War  II,  legislation  was  intro- 
duced to  mandate  equal  pay  for 
equal  work,  but  the  proposal  failed. 

The  Supreme  Court  continued  to 
dismiss  the  notion  that  the  Consti- 
tution commands  a  gender-neutral 
public  policy.  Only  once  did  the 
Court  bestow  constitutional  equali- 
ty on  women:  without  specifically 
overruling  an  earlier  case  uphold- 
ing maximum  hour  legislation  for 


women  only  (Mutter  v.  Oregon, 
1908),  the  Court  in  1923  invalidated 
a  minimum  wage  law  designed  to 
protect  women  workers,  (Adkins  v. 
Children's  Hospital).  Because  the 
"ancient  inequality  of  the  sexes" 
was  diminishing,  said  the  Court, 
women's  constitutional  right  to 
contract  freely  with  employers 
could  not  be  infringed  by  govern- 
mental efforts  to  assure  women  a 
living  wage.  Indeed,  the  Court 
turned  the  Nineteenth  Amendment 
against  women;  with  the  addition  of 
that  Amendment,  women  were 
now,  said  the  Court,  equal  to  men. 
What  this  "equality'  meant  in  prac- 
tice was  that  women  now  er\joyed 
an  even  greater  constitutional  right 
than  men  to  be  underpaid. 

With  this  problematic  exception, 
when  the  Court  confronted  gender- 
based  legislation,  it  simply  reaf- 
firmed a  state's  authority  to  classify 
on  the  basis  of  sex.  In  the  1940s,  a 
Michigan  woman  who  wanted  to 
work  as  a  bartender  challenged  the 
constitutionality  of  a  state  law 
which  prohibited  the  occupation  to 
women  except  for  wives  or  daugh- 
ters of  bar  owners.  The  Court  re- 
jected her  plea  (Goesaert  v.  Cleary, 
1948).  The  Court  held  that  nothing 
in  the  Constitution  prohibited  a 
state  "from  drawing  a  sharp  line 
between  the  sexes;"  the  Equal  Pro- 
tection Clause  of,  the  Fourteenth 
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Amendment — "No  state  shall . . . 
deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
law" — did  not  mean  that  a  state  had 
to  treat  men  and  women  similarly. 
To  the  Court  it  was  reasonable  for  a 
state  to  decide  that  the  occupation 
of  bartending  was  inconsistent  with 
the  proper  role  of  women,  and  to 
forbid  women  from  entering  that 
and,  presumably,  any  other  inap- 
propriate occupation.  When  a  Flori- 
da woman  in  the  1960s  sought  re- 
versal of  her  conviction  for  beating 
her  husband  to  death  with  a  base- 
ball bat,  the  Court  rejected  her  chal- 
lenge to  the  all-male  composition  of 
her  jury;  it  held  that  the  statt's 
decision  to  relieve  women  of  the 
duty  of  serving  on  juries  was  rea- 
sonable (Hoyt  v.  Florida,  1961). 
Throughout  the  1960s,  the  Court 
was  unreceptive  to  demands  for 
sexual  equality. 

A  New  Women's  Movement 

During  the  1960s,  however, 
events  occurred  outside  the  Court 
that  produced  changes  in  the  legal 
status  of  women  within  a  decade.  In 
February  1963,  a  new  book  ap- 
peared that  spoke  to  the  frustration 
of  college-educated,  middle-class 
women  who  were  dissatisfied  with 
their  socially  assigned  roles:  The 
Feminine  Mystique  by  Betty  Frie- 
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dan  let  these  women  know  they 
were  not  alone  in  wanting  access  to 
the  world  outside  their  homes.  Also 
in  1963,  in  June,  Congress  passed 
the  first  federal  law  which  ad- 
dressed sex  discrimination  in  pri- 
vate employment;  a  new  provision 
of  the  Fair  Labor  Standards  Act,  the 
Equal  Pay  Act  prohibited  discrimi- 
nation in  wage  rates  based  upon 
sex.  Then,  in  October,  the  Presi- 
dent's Commission  on  the  Status  of 
Women,  appointed  by  John  F,  Ken- 
nedy in  1961,  issued  its  final  report, 
documenting  the  inferior  legal,  eco- 
nomic and  social  position  of  wom- 
en. The  following  year,  Congress 
made  a  pivotal  move.  Title  VII  of 
the  Civil  Rights  Act  forbade  dis- 
crimination on  the  basis  of  sex  in 
hiring,  firing,  pay,  and  other  condi- 
tions of  employment  In  1967,  Presi- 
dent Lyndon  Johnson  required  fed- 
eral departments  to  insist  upon 
sexually   nondiscriminatory  em- 
ployment policies  by  federal  con- 
tractors. By  the  end  of  the  1960s, 
gender  had  become  an  illegitimate 
employment  criterion.  In  1972,  Con- 
gress not  only  adopted  the  ERA  and 
sent  it  to  the  states,  it  also  forbade 
sex  discrimination  in  federally- 
funded  educational  programs.  The 
Equal  Credit  Act  of  1974  prohibited 
discrimination  in  credit  on  the  basis 
of  sex  and  marital  status. 

Women,  having  participated  in 
the  civil  rights  movement  in  the 
1960s,  much  as  their  nineteenth- 
century  counterparts  had  engaged 
in  the  abolitionist  movement,  fol- 
lowed the  precedent  of  earlier  femi- 
nists by  moving  into  the  political 
arena  on  their  own  behalf.  The  sec- 
ond women's  rights  movement  was 
launched  with  the  formation  of  the 
National  Organization  for  Women 
(NOW)  in  1966,  the  Women's  Equity 
Action  League  (WEAL)  in  1968,  and 
the  National  Women's  Political 
Caucus  (NWPC)  in  1971.  Unlike 
such  traditional  women's  orfpniza- 
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tions  as  the  League  of  Women  Vot- 
ers or  the  American  Association  of 
University  Women  (AAUW),  which 
shied  away  from  identifying  too 
closely  with  purely  women's  inter- 
ests, these  new  organizations  were 
explicitly  feminist. 

This  new-found  political  power 
inspired  changes  in  the  law  at  the 
state  as  well  as  the  national  level. 
Equal  rights  amendments  were  add- 
ed to  the  constitutions  of  14  states. 
Some  of  the  states  made  changes  in 
their  laws  that  would  not  be  com- 
manded even  by  the  ERA — reform 
of  rape  laws  and  marital  property 
laws,  for  example.  In  1970,  four 
states  legalized  abortion — three 
years  before  the  Supreme  Court 
decision  in  Roe  v.  Wade  (1973) 
which  severely  limited  the  author- 
ity of  the  state  to  regulate  abortion. 

The  Supreme  Court,  too,  reflect- 
ed the  new  awareness  of  the  un- 
equal status  of  women.  Whereas  the 
pre-1970s*  Court  considered  legal 
distinctions  on  the  basis  of  sex  to 
be  reasonable  in  almost  all  cases, 
the  Court  of  the  1970s  began  to 
question  the  legitimacy  of  such  dis- 
tinctions. In  1971,  the  Court  for  the 
first  time  invalidated  a  state  law  on 
the  grounds  that  it  denied  to  wom- 
en the  equal  protection  of  the  law 
guaranteed  by  the  Fourteenth 
Amendment  provision. 

The  controversy  which  led  to 
such  a  momentous,  though  limited, 
holding  was  an  otherwise  inconse- 
quential dispute — a  quarrel  be- 
tween an  estranged  husband  and 
wife  over  the  administration  of 
their  deceased  son's  $1,000  estate. 
An  Idaho  probate  court  appointed 
Cecil  Reed  rather  than  Sally  Reed 
as  administrator  of  their  son's  mon- 
ey; the  case  assumed  constitutional 
proportions  because  a  state  law 
gave  absolute  preference  to  a  father 
over  a  mother  as  administrator  of  a 
minor  offspring's  estate.  Mrs.  Reed 
charged  that  this^e^d^r  distinction 


violated  the  equal  protection 
clause.  She  argued  that  classifica- 
tions on  the  basis  of  gender,  like 
classifications  on  the  basis  of  race, 
were  "suspect" — constitutional 
only  if  the  state  can  demonstrate 
that  the  objective  the  classification 
is  designed  to  achieve  is  "compel- 
ling" and  cannot  be  achieved  by  any 
other  means;  because  the  interest 
advanced  by  the  classification  was 
not  compelling,  the  classification 
was  unconstitutional. 

The  Court  accepted  Mrs,  Reed's 
conclusion — that  the  legislation 
was  unconstitutional — but  not  her 
reasoning.  The  Court  held  that  clas- 
sifications on  the  basis  of  sex  did 
give  rise  to  legitimate  equal  protec- 
tion questions  but  that  they  were 
not  necessarily  "suspect,"  that  the 
equal  protection  clause  forbids  ar- 
bitrary distinctions  but  it  permits 
"reasonable"  ones  and  that  requires 
that  similarly  situated  individuals 
be  treated  similarly;  in  short,  the 
state  has  to  have  a  good  reason — 
though  not  a  compelling  one — to 
justify  gender  classifications.  Find- 
ing no  good  reason  for  preferring  a 
father  over  a  mother  as  an  adminis- 
trator of  a  child's  estate,  the  Court 
concluded  that  the  classification 
was  the  very  kind  of  arbitrary  dis- 
tinction that  the  equal  protection 
clause  was  designed  to  prevent. 

The  Court's  opinion  was  cau- 
tious. It  simply  reaffirmed  the  tradi- 
tional equal  protection  standard — 
usually  referred  to  as  the  "rationali- 
ty" test  to  distinguish  it  from  the 
stricter  "compelling  interest"  test — 
a  classification  "must  be  reason- 
able, not  arbitrary,  and  must  rest 
upon  some  ground  of  difference 
having  a  fair  and  substantial  rela- 
tion to  the  object  of  the  legislation, 
so  that  all  persons  similarly  situat- 
ed shall  be  treated  alike."  What  was 
new  was  that  the  Court  applied  that 
standard  to  a  gender  classification 
for  the  first  time;  it  questioned  the 
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reasonableness  of  the  relationship 
between  a  gender  classification  and 
the  achievement  of  a  legitimate 
state  objective.  The  mere  fact  that 
the  Court  invalidated  sexually  dis- 
criminatory legislation  constituted 
an  invitation  to  contest  other  sexu- 
ally discriminatory  laws.  From  this 
modest  beginning  in  the  Reed  case, 
the  Court  began  its  role  as  an  in- 
strument of  constitutional  change 
for  women  as  two  decades  earlier  it 
had  become  a  forum  for  the  redress 
of  the  grievances  of  black  Ameri- 
cans. 

Following  in  Sally  Reed's  foot- 
steps, subsequent  litigants  pressed 
t>e  Court  to  adopt  the  stricter 
"compelling  interest"  standard  to 
judge  sex-based  legislation.  The 
Court  refused  to  do  so.  It  did,  how- 
ever, develop  a  distinct  guideline  to 
judge  the  constitutionality  of  legis- 
lation which  classifies  on  the  basis 
of  sex — not  as  strict  as  the  compel- 
ling interest  test  but  more  stringent 
than  the  test  used  in  the  Reed  Case. 
In  a  1976  case — Craig  v.  Boren — 
the  Court  enunciated  an  intermedi- 
ate standard  when  it  invalidated  an 
Oklahoma  law  which  permitted  fe- 
males between  eighteen  and  twen- 
ty-one to  buy  beer  but  prohibited 
males  of  the  same  age  from  doing 
so.  It  held  that  in  order  for  gender- 
based  legal  classifications  to  pass 
constitutional  muster,  the  govern- 
ment would  have  to  prove  that  the 
gender  classification  "substantially 
advanced  an  important  governmen- 
tal objective."  Oklahoma  sought  to 


defend  the .  constitutionality  of  its 
law  by  arguing  that  the  purpose  of 
the  legislation  was  important  (to 
reduce  the  slaughter  on  its  high- 
ways) and  that  gender  was  related 
to  that  purpose  (young  males  were 
more  prone  to  drunk  driving  than 
were  young  females).  Conceding 
that  the  purpose  was  important,  the 
Court  concluded  that  the  state  had 
not  proved  that  the  incidence  of 
male  drunk  driving  was  significant- 
ly greater  than  the  incidence  of 
female  drunk  driving;  the  gender 
classification  did  not  therefore  sub- 
stantially advance  achievement  of 
the  state's  objective. 

Since  1971,  the  Supreme  Court 
has  invalidated  most  state  and  na- 
tional legislation  challenged  on 
the  grounds  that  it  discriminated 
against  women.  Thus,  it  struck 
down  a  national  law  that  made  ser- 
vicemen automatically  eligible  for 
certain  spousal  benefits  but  denied 
such  benefits  to  service  women  un- 
less their  husbands  were  in  fact 
dependent  upon  them  (Frontiero  v. 
Richardson,  1973);  it  overturned  a 
state  law  which  specified  a  lower 
age  of  majority  for  females  than  for 
males  (Stanton  v.  Stanton,  1975) 
and  it  nullified  a  state  law  which 
declared  husbands  to  be  the  "head 
and  master"  of  the  household  and 
thus  authorized  to  dispose  unilater- 
ally of  jointly-owned  property 
(Kirchberg  v.  Feenstra,  1981). 

However,  in  1974,  the  Court  al- 
lowed California  to  deny  benefits 
for  pregnancy-related  disabilities  of 


its  employees  because  it  concluded 
that  denial  of  benefits  on  the  basis 
of  pregnancy  did  not  discriminate 
against  women  because  of  their  sex 
(Geduldig  v.  Aiello,  1974).  In  re- 
sponse, Congress  passed  the  Preg- 
nancy Discrimination  Act,  prohibit- 
ing the  action  the  Court  had 
allowed. 

The  Court  has  also  invalidated 
most  legislation  challenged  on  the 
grounds  that  it  discriminated 
against  men;  thus  it  prohibited  gov- 
ernment from  denying  a  man  ad- 
mission to  a  women's  nursing 
school  (Mississippi  University  for 
Women  v.  Hogan,  1982),  from  con- 
ferring social  security  benefits 
upon  widows,  but  not  widowers, 
with  dependent  children  (Weinber- 
ger v.  Wiesenfeld,  1975),  and  from 
authorizing  alimony  to  wives  only 
(Orr  v.  Orr,  1979).  The  Court  has, 
however,  upheld  some  gender- 
based  legislation  which  burdened 
men  more  than  women;  it  permitted 
government  to  confer  a  tax  exemp- 
tion upon  widows  but  not  on  wid- 
owers (Kahn  v.  Shevin,  1974),  to 
punish  males  but  not  females  for 
statutory  rape  (Michael  M  v.  Supe- 
rior Court,  1981),  and  to  limit  draft 
registration  to  men  (Rostker  v. 
Goldberg,  1981). 

The  Court's  invalidation  in  the 
last  decade  of  most  gender-specific 
legislation  is  significant  in  light  of 
the  defeat  of  the  ERA.  Until  recent- 
ly, the  Court  refused  to  use  its 
formidable  power  to  realize  the  his- 
toric pleas  for  sexual  equality;  to 
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the  contrary,  it  openly  conferred 
upon  the  state  the  authority  to  treat 
men  and  women  differently.  The 
principle  of  equality  embodied  in 
the  Fourteenth  Amendment's  equal 
protection  clause,  however,  is  suffi- 
ciently flexible  to  permit  the  Court 
to  interpret  it  to  require  gender 
equality.  If  the  Court  views  most 
admittedly  sexually  discriminatory 
laws  as  illegitimate — and  it  seems 
now  to  have  reached  that  point — 
the  Constitution  may  now  afford 
protection  against  most  overt  forms 
of  governmental  discrimination 
against  women.  All  the  egalitarian 
eggs  are  not,  thus,  in  the  ERA  bas- 
ket. The  Court  is  serving  as  an 
instrument  for  achieving  sexual 
equality  in  much  the  same  way  that 
it  has  served  as  an  instrument  for 
achieving  racial  equality. 

The  fact  that  the  judiciary,  along 
with  Congress,  the  president,  and 
the  states,  moved  against  sex  dis- 
crimination in  the  1960s  and  1970s 
does  not,  of  course,  necessarily 
mean  that  it  will  continue  to  do  so 
until  sexual  equality  has  been 
achieved.  However,  having  con- 
strued the  provisions  of  the  Four- 
teenth Amendment  to  prohibit  most 
challenged  forms  of  sex  discrimina- 
tion for  over  a  decade,  the  Court 
would  find  it  as  difficult  to  return  to 
the  pre-1970s  interpretation  permit- 
ting government  to  draw  a  sharp 
line  between  the  sexes  as  it  would 
to  return  to  the  pre-1950s  interpre- 
tation permitting  government  to 
make  racial  distinctions. 

There  is  no  indication  that  the 
Rehnquist  Court  will  reverse 
course.  Although  the  Burger  Court 
was  perceived  to  be  more  conserva- 
tive than  the  Warren  Court  (and  a 
reconstituted  Court  appointed  by 
President  Reagan,  it  is  widely  as- 
sumed, would  be  even  more  con- 
servative), it  was  the  Burger  Court, 
not  the  Warren  Court,  which  effec- 
tively included  women  in  the  Con- 
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stitution.  Even  the  most  conserva- 
tive members  of  the  present  court 
agree  that  the  Fourteenth  Amend- 
ment forbids  most  sexually  dis- 
criminatory laws. 

Whatever  the  fate  of  the  ERA  or 
whatever  the  changes  on  the  Court, 
the  Constitution  has  changed.  The 
legal  status  of  women  has  changed. 
The  nation's  legislative,  executive, 
and  judicial  policy  makers  in  the 
1960s  and  the  1970s  did  "remember 
the  ladies."  This  is  not  to  say  that 
the  aims  of  Abigail  Adams,  of  the 
women  of  Seneca  Falls,  of  the  suf- 
fragists, or  of  contemporary  femi- 
nists have  been  totally  achieved; 
gender  continues  to  be  relevant  in 
determining  an  individual's  social, 
political,  and  economic  status. 
Nonetheless,  national  constitution- 
al and  statutory  law  now  furnish 
the  ammunition  for  destruction  of 


officially-sanctioned 
nation. 
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Thomas  Jefferson  and  the  Constitution 

by  MERRILL  D.  PETERSON 


|n  the  Declaration  of  Indepen- 
dence, Thomas  Jefferson  set 
1  forth  in  bold,  round  terms  the 
political  philosophy  of  the  new  na- 
tion. The  principle  that  govern- 
ments derive  their  just  powers  from 
"the  consent  of  the  governed"  be- 
came the  cornerstone  of  American 
constitutionalism.  It  opened  an  age 
of  constitution-making  both  in  the 
states  and  in  the  confederation.  The 
creation  of  new  republican  govern- 
ment was,  Jefferson  said  in  1776, 
"the  whole  object  of  the  present 
controversy,"  for  although  indepen- 
dence might  be  achieved,  without  it 
the  revolution  would  fail  in  the 
higher  goal  of  securing  human  free- 
dom and  self-government.  For  the 
rest  of  his  life  Jefferson  was  in- 
volved in  the  making  and  remaking 
of  constitutions  and,  of  course,  in 
their  interpretation.  As  a  constitu- 
tionalist, he  is  generally  associated 
with  theories  of  extreme  suspicion 
of  governmental  power  and  strict 
construction  of  written  constitu- 
tions. And  this  characterization  is 
true.  But  it  is  only  part  of  a  much 
more  complex  truth.  Jefferson  was 
a  democrat.  He  trusted  the  people 
to  rule  themselves.  He  was  a  philos- 
opher of  the  Enlightenment,  who 
distrusted  the  boasted  "wisdom  of 
ancestors,"  welcomed  progress, 
and  was  receptive  to  change.  This 
double  commitment  to  preserva- 
tion and  to  change  proved  difficult 
for  Jefferson,  and  it  is  probably 
impossible  for  us.  Yet  it  lay  at  the 
core  of  Jefferson's  thought  and  it 
remains,  in  a  sense,  the  basic  dilem- 
ma of  American  constitutionalism. 

The  forty-four  year  old  Jefferson 
was  United  States  Minister  to 
France  when  the  federal  conven- 
tion met  at  Philadelphia  in  1787. 
For  three  years  he  had  seen  the 
infant  republic  scoffed,  kioked,and 
jeered  from  London  to  Algiers,  all 
respect  for  its  government  annihi- 
lated by  the  opinion  of  its  weakness 


and  incompetence.  He  had  been 
frustrated  in  his  diplomacy  at  Ver- 
sailles, a  friendly  court,  and  had 
gone  begging  to  Dutch  banks  for 
loans  to  keep  the  confederation 
afloat.  Jefferson  was,  therefore,  a 
warm  advocate  of  a  stronger  gov- 
ernment, one  more  national  in  char- 
acter, and  endowed  with  requisite 
powers  to  command  influence  and 
respect  abroad  as  well  as  at  home. 
Seeing  a  roster  of  the  convention 
delegates,  he  exclaimed,  "It  is  really 
an  assembly  of  demigods,"  and  he 
eagerly  awaited  the  results  of  their 
deliberations. 

When  the  finished  work  reached 
Paris  in  the  fall,  Jefferson  was  ini- 
tially shocked  and  dismayed.  "How 
do  you  like  our  new  constitution?" 
he  addressed  his  diplomatic  friend 
and  colleague,  John  Adams,  in  Lon- 
don. "I  confess  there  are  things  in  it 
which  stagger  all  my  dispositions." 
He  had,  of  course,  looked  for  a 
reinvigorated  confederation  rather 
than  a  bold  new  frame  of  govern- 
ment. Moreover,  he  pondered  the 
constitution  in  Europe,  where  tyr- 
anny, not  anarchy,  was  the  prob- 
lem, where  the  curtain  had  just 
gone  up  on  the  French  Revolution, 
and  where  he  had  come  to  appreci- 
ate as  never  before  the  inestimable 
blessings  of  American  liberty.  He 
thought  that  the  delegates  had  over 
reacted  to  Shays'  Rebellion.  Some 
months  earlier,  discussing  the  Mas- 
sachusetts insurrection  with  Adams 
and  members  of  his  family,  who 
were  terrified  by  it,  Jefferson  de- 
clared philosophically,  "I  like  a  lit- 
tle rebellion  now  and  then.  It  is  like 
a  storm  in  the  atmosphere  "  This 
libertarian  spirit,  more  congruous 
with  the  hopes  of  1776  than  the 
hopes  of  1787,  separated  Jefferson 
from  Adams  and  many  of  the  franv 
ers  of  the  Constitution.  Neverthe- 
less, the  more  Jefferson  studied  the 
Constitution  the  more  he  approved 
of  it. 


However,  he  voiced  two  mayor 
objections.  First,  the  perpetual  re- 
eligibility  of  the  chief  magistrate 
opened  the  door  to  monarchy.  Most 
of  the  evils  of  European  govern- 
ment were  traceable  to  their  kings, 
he  said;  and  a  president  of  the  Unit- 
ed States  reeligible  every  fourth 
year  would  soon  become  a  king, 
albeit  an  elective  one.  These  fears 
were  little  felt  at  home,  however, 
chiefly  because  of  the  universal 
confidence  of  George  Washington, 
whose  election  to  the  presidency 
was  a  foregone  conclusion.  So  Jef- 
ferson suspended  this  objection 
and  concentrated  on  the  more  im- 
portant one,  the  omission  of  a  bill 
of  rights,  in  which  he  was  support- 
ed by  the  mass  of  Anti-Federalists. 

At  first  he  unwittingly  played  into 
the  game  of  using  the  demand  for  a 
bill  of  rights  to  delay  or  defeat 
ratification  of  the  Constitution.  His 
suggestion  in  a  private  letter  that 
four  states  withhold  assent  until  the 
demand  was  met  contributed  to  the 
initial  rejection  of  the  Constitution 
in  North  Carolina.  Actually,  Jeffer- 
son always  supported  speedy  adop- 
tion by  the  necessary  nine  states; 
and  when  Massachusetts  opted  for 
unconditional  ratification  with  rec- 
ommended amendments,  Jefferson 
quickly  endorsed  the  plan.  Mean- 
while, he  employed  his  persuasive 
powers  to  convert  his  friend  James 
Madison,  the  Federalist  leader,  to 
the  cause  of  a  1  ill  of  rights.  Ac- 
knowledging the  inconveniences 
and  imperfections  of  parchment 
guarantees  of  liberty,  conceding  the 
theoretical  objection  to  the  denial 
of  powers  that  had  not  been  grant- 
ed, Jefferson  still  insisted  that  "a 
bill  of  rights  is  what  the  people  are 
entitled  to  against  every  govern- 
ment on  earth,  general  or  particu- 
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lai\  and  what  no  government  should 
reftise,  or  rest  on  inference." 

Jeffersonian  Theory 

The  dominant  feature  of  Jeffer- 
son's constitutional  theory  was  the 
juxtaposition  of  "strict  construc- 
tion" of  the  fundamental  law  with 
readiness  to  accommodate  change 
through  the  ongoing  consent  of  the 
people.  During  the  1790s,  as  the 
emerging  leader  of  the  opposition 
Republican  party,  Jefferson  ap- 
pealed to  the  letter  of  the  Constitu- 
tion to  curb  Federalist  excesses 
and  he  rose  to  the  presidency  in 
1801  on  a  platform  of  state  rights 
and  limited  government.  Not  sur- 
prisingly, this  negative  part  of  Jef- 


ferson's constitutional  theory  occu- 
pied so  large  a  place  in  public 
debate  that  the  positive  part  was  all 
but  forgotten.  Yet  the  negative  as- 
sumed the  positive:  a  constitution 
should  be  strictly  adhered  to  by 
mere  law-making  authorities  be- 
cause the  constitution-making  au- 
thority of  the  people  is  always  avail- 
able to  introduce  change  either  by 
amendment  or  by  convention. 

In  1789,  the  first  year  of  the 
French  Revolution  and  the  first 
year  of  the  new  government  under 
the  Constitution,  Jefferson  set  forth 
the  theory  that  each  generation 
should  make  its  own  constitution; 
and  while  he  never  found  a  way  to 
reduce  the  theory  to  practice  he 
never  abandoned  it.  He  abhored  the 


idolatry  of  constitutions.  "I  am  cer- 
tainly not  ah  advocate  for  frequent 
and  untried  changes  in  laws  and 
constitutions. . . .  But  I  know  also," 
he  declared  in  a  memorable  letter, 
"that  laws  and  institutions  must  go 
hand  in  hand  with  the  progress  of 
the  human  mind.  As  that  becomes 
more  developed,  more  enlightened, 
as  new  discoveries  are  made,  new 
truths  disclosed,  and  manners  and 
opinions  change  with  the  change  of 
circumstances,  institutions  must 
advance  also,  and  keep  pace  with 
the  times.  We  might  as  well  require 
a  man  still  to  wear  the  coat  which 
fitted  him  when  a  boy,  as  civilized 
society  to  remain  ever  under  the 
regimen  of  their  barbarous  ances- 
tors." Yet,  despite  this  progressive 
outlook,  self-appointed  Jeflfersoni- 
ans  throughout  American  history 
have  sought  to  impede  the  wheels 
of  progress  by  invocations  of  strict 
construction  and  the  sanctity  of 
constitutions. 

Jefferson  had  first  wrestled  with 
the  problem  of  securing  the  means 
of  change  together  with  the  bene- 
fits of  a  written  fundamental  law  in 
connection  with  the  Virginia  consti- 
tution of  1776.  In  June,  while  he 
was  drafting  the  Declaration  of  In- 
dependence in  Philadelphia,  Jeffer- 
son also  drew  up  a  plan  of  govern- 
ment for  Virginia  and  sent  it  to  the 
revolutionary  convention  in  Wil- 
liamsburg. The  relationship  of  one 
state  paper  to  the  other  was  that  of 
theory  to  practice,  principle  to  ap- 
plication. Jefferson  therefore  in- 
cluded a  number  of  liberal  reforms 
in  the  draft  constitution.  None  of 
these  appeared  in  the  constitution 
adopted  for  Virginia,  however,  Jef- 
ferson at  once  became  the  constitu- 
tion's severest  critic,  not  alone  be- 
cause of  its  conservative  character 
but  because  it  failed  to  meet  the 
test  of  republican  legitimacy.  The 
"convention,"  so-called,  that  adopt- 
ed it  was  the  revolutionary  succes- 
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The  dominant  feature  of  Jefferson's  constitutional  theory  was  the  juxta- 
position of  "strict  construction"  of  the  fundamental  law  with  readiness 
to  accommodate  change  through  the  ongoing  consent  of  the  people. 


sor  of  the  House  of  Burgesses, 
elected  in  April  to  perform  the  regu- 
lar business  of  government.  How, 
then,  could  U  frame  a  supreme  law 
binding  on  government  itself? 

Making  this  objection,  Jefferson 
was  not  being  frivolous.  He  was 
groping  toward  the  conception  of 
constituent  sovereignty  in  which 
the  government  actually  rises  upon 
"the  consent  of  the  governed."  In 
his  draft  constitution  he  proposed  a 
form  of  popular  ratification — a  rad- 
ical idea  of  1776.  He  also  included  a 
provision  for  future  amendment  by 
the  consent  of  the  people  in  two- 
thirds  of  the  counties  all  voting  on 
the  same  day.  This  was  unprece- 
dented. Only  two  of  the  first  state 
constitutions  contained  ah  amend- 
ment power,  both  by  the  legislature 
solely.  Jefferson  made  the  omission 
of  any  provision  for  constitutional 
change  a  leading  count  in  his  indict- 
ment of  the  Virginia  frame  of  gov- 
ernment. 

In  1783  when  Jefferson  drafted  a 
more  elaborate  constitution  for  a 
reform  convention  that,  alas,  never 
materialized,  he  adopted  a  process 
of  periodic  revision  and  reform  by 
way  of  popularly  elected  conven- 
tions. The  plan  of  government  was 
published  in  his  book  Notes  on  the 
State  of  Virginia.  It  was  the  pro- 
posal to  "new  model"  (i.e.,  revise) 
constitutions  more  or  less  regularly 
that  Madison  singled  out  for  criti- 
cism in  the  49th  Federalist  paper. 
Madison  pointed  to  the  twin  dan- 
gers of  "disturbing  the  public  tran- 
quillity" by  too  frequent  recurrence 
to  the  people  and  depriving  the 
government  of  the  veneration  es- 
sential for  its  stability.  Such  consid- 
erations might  be  disregarded  in  a 
"nation  of  philosophers,"  "But," 
Madison  sighed,  "a  nation  of  philos- 
ophers is  as  little  to  be  expected  as 
the  philosophical  race  of  kings 
wished  for  by  Plato,"  This  undoubt- 
edly expressed  the  prevailing  politi- 
cs Constitution 


cal  wisdom.  Jefferson,  while  he  did 
not  stand  alone,  showed  greater 
receptivity  to  institutionalized  con- 
stitutional change  and  more  open- 
ness to  popular  will  and  opinion 
than  any  of  his  eminent  contempo- 
raries. 

Yet  in  the  political  battles  of  the 
1790s  involving  the  United  States 
Constitution,  Jefferson  associated 
himself  with  principles  of  strict 
construction,  and  this  negative  half 
of  the  equation  entered  deeply  into 
emerging  Republican  ideology  al- 
most to  the  exclusion  of  the  posi- 
tive emphasis  on  change.  The  issue 
was  drawn  in  the  conflict  between 
the  two  giants  of  the  Washington 
administration,  Jefferson,  Secretary 
of  State,  and  Alexander  Hamilton, 
Secretary  of  Treasury. 

As  part  of  his  financial  plan  for 
the  new  nation,  Hamilton  had  pro- 
posed to  Congress  the  incorpo- 
ration of  a  great  national  bank.  The 
bill  was  passed  in  1791,  but  only 
after  serious  questions  of  constitu- 
tionality were  raised.  The  president, 
in  some  doubt,  asked  his  secre- 
taries for  opinions.  Jefferson  re- 
turned a  brisk  2200  word  brief 
against  the  bill.  The  Constitution 
established  a  government  of  dele- 
gated powers;  no  power  to  incorpo- 
rate a  bank  had  been  delegated,  nor 
could  it  be  fairly  inferred  from  any 
other  power.  The  Bank  Bill  there- 
fore breached  the  limits  of  the  Con- 
stitution. "To  take  a  single  step 
beyond  the  boundaries  thus  spe- 
cially drawn  around  the  power  of 
Congress,"  Jefferson  warned,  "is  to 
take  possession  of  a  boundless  field 
of  power,  no  longer  susceptible  to 
any  definition,"  In  response  to  this 
opinion  Hamilton  enunciated  the 
doctrine  of  uimplied  powers,"  un- 
der which  Congress  was  authorized 
to  employ  all  requisite  means  in  the 
exercise  of  its  limited  powers.  Per- 
suaded by  Hamilton's  long  and 
powerful  argument,  Washington 


signed  the  bill  into  law. 

And  so  the  Constitution,  three 
years  young,  ceased  to  be  immuta- 
ble. It  was  not  until  1819,  however, 
in  the  opinion  of  the  Supreme  Court 
upholding  the  constitutionality  of 
the  Second  Bank  of  the  United 
States,  that  Hamilton's  doctrine  be- 
came the  cornerstone,  indeed  the 
triumphal  arch,  of  American  law. 
The  idea  of  "  a  living  constitution," 
one  that  is  continually  accommo- 
dated to  changing  national  circum- 
stances, needs,  and  demands 
through  legislative,  executive,  and, 
above  all,  judicial  interpretation, 
was  born  when  Chief  Justice  Mar- 
shall declared  in  McCulloch  v. 
Maryland  that  the  Constitution  is 
"intended  to  endure  for  ages  to 
come,  and  consequently,  [is]  to  be 
adapted  to  the  various  crises  of 
human  affairs."  Increasingly,  Article 
III,  which  described  the  judicial 
power,  eclipsed  Article  V,  the 
amendment  power,  as  the  agency  of 
constitutional  change.  The  Su- 
preme Court,  as  Woodrow  Wilson 
later  remarked,  became  "a  constitu- 
ent convention  in  continuous  ses- 
sion." 

Jefferson,  of  course,  could  never 
accept  this  development.  He  reject- 
ed the  cornerstone  upon  which  the 
whole  astounding  edifice  of  Ameri- 
can constitutional  law  would  be 
built.  He  opposed  not  the  end  of 
change,  but  rather  the  means  of 
achieving  it  through  loose  construc- 
tion or  interpretation  of  the  Consti- 
tution. He  restated  his  position 
many  times,  as  in  the  Kentucky 
Resolutions  of  1798  denouncing  the 
Alien  and  Sedition  laws  enacted  by 
the  Federalist  majority  during  the 
undeclared  war  with  France  (1798- 
1800),  These  famous  resolutions  in- 
voked the  authority  of  a  state  to 
declare  acts  of  Congress  unconsti- 
tutional, thereby  embodying  the 
doctrine  of  strict  construction  in 
the  doctrine  of  state  rights, 
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"Our  peculiar  security  is  in  the  possession  of  a  written  Constitution. 
Let  us  not  make  it  a  blank  paper  by  Constmction. " 

— Tliomas  Jefferson 


Jefferson  as  President 

Jefferson  entered  the  presidency 
in  1801  pledged  to  restore  the  gov- 
ernment to  the  original  principles 
of  the  Constitution.  The  difficulties 
he  encountered  may  be  illustrated 
first  by  his  efforts  to  curb  the  feder- 
al judiciary,  and  second  by  the  Loui- 
siana Purchase.  He  had  always  fa- 
vored an  independent  judiciary  as 
the  guardian  of  individual  liberties 
agains  legislative  and  executive  tyr- 
anny. But  in  the  "crisis  of  '98"  line 
courts  be  *  abettors  of  tyranny, 
upholding  Alien  and  Sedition 
Acts — the  utstroyers  rather  than 
the  guardians  of  liberty,  the  usurp- 
ers rather  than  the  enforcers  of  the 
Bill  of  Rights. 

The  power  of  the  partisan  judi- 
ciary had  been  increased  by  the 
Judiciary  Act  passed  in  1801,  in  the 
waning  hours  of  the  Adams  admin- 
istration. The  act  created  many  new 
judgeships  and  expanded  the  juris- 
diction of  the  federal  courts.  The 
Federalists,  Jefferson  believed,  had 
retired  to  the  judiciary  as  a  strong- 
hold from  which  to  assail  his  ad- 
ministration, and  he  promptly 
called  for  repeal  of  the  Judiciary 
Act,  which  he  accomplished  in 
1802.  The  case  of  Marbury  v.  Madi- 
son in  1803,  which  arose  on  a  tech- 
nical point  from  the  Judiciary  Act, 
pitted  Chief  Justice  John  Marshall, 
a  staunch  Federalist,  against  the 
Republican  president.  Jefferson  ob- 
jected to  the  decision  not  because 
the  court  asserted  the  ultimate 
power  to  interpret  the  Constitution, 
for  in  fact  it  did  not  go  that  far,  but 
because  Marshall  traveled  out  of 
the  case,  pretending  to  a  jurisdic- 
tion he  then  disclaimed,  in  order  to 
administer  a  slap  to  the  chief  magis- 
trate for  violating  constitutional 
rights. 

With  regard  to  judicial  review, 
Jefferson  consistently  held  to  the 
theory  of  "tripartite  balance,"  under 


which  each  of  the  coordinate 
branches  of  government  has  an 
equal  right  to  decide  questions  of 
constitutionality  for  itself.  Such  a 
theory  was  as  necessary  to  main- 
taining the  separation  of  powers,  in 
his  opinion,  as  the  doctrine  of  state 
rights  was  to  preserving  the  divi- 
sion of  authority  in  the  federal  sys- 
tem. Jefferson's  repugnance  to  judi- 
cial supremacy  in  constitutional 
matters  was  also  grounded  in  dem- 
ocratic principles.  Federal  judges 
had  no  accountability  to  the  people 
and  ought  not,  therefore,  be  the 
ultimate  interpreters  of  the  sover- 
eign will.  He  sought  to  secure  great- 
er accountability  through  impeach- 
ment and  an  amendment  making 
judges  removable,  but  nothing 
came  of  the  amendment  and  im- 
peachment proved  an  embarrassing 
failure  from  which  he  withdrew.  In 
the  end,  though  he  held  the  judicia- 
ry at  bay,  Jefferson  was  unwilling  to 
push  his  principles  to  conclusion 
and  he  left  the  foundations  of  judi- 
cial power  undisturbed  for  Marshall 
to  build  upon  when  the  time  was 
ripe. 

The  great  foreign  affairs  triumph 
of  his  administration,  the  Louisiana 
Purchase,  was  spoiled  for  Jefferson 
by  his  conviction  that  it  was  "an  act 
beyond  the  Constitution."  Nothing 
in  the  Constitution  authorized  the 
acquisition  of  foreign  territory, 
much  less  the  incorporation  of  that 
territory  and  its  inhabitants  into  the 
Union,  as  provided  by  the  treaty 
with  France.  Jefferson  drafted  a 
constitutional  amendment — "an  act 
of  indemnity" — to  sanction  the 
treaty  retroactively.  "I  had  rather 
ask  an  enlargement  of  pov/er  from 
the  nation. . .,"  he  wrote  to  a  Virgin- 
ia senator,  "than  to  assume  it  by 
construction  which  would  make 
our  powers  boundless.  Our  peculiar 
security  is  in  the  possession  of  a 
written  Constitution.  Let  us  not 
make  it  a  blank  paper  by  construc- 


tion." Congress  was  less  scrupu- 
lous, however,  and  when  it  declined 
to  follow  him,  the  president  acqui- 
esced. A  revolution  in  the  Union 
perforce  became  a  revolution  in  the 
Constitution  as  well. 

Jefferson  later  defended  the  un- 
constitutional actions  of  brigadier 
General  James  Wilkinson  in  the 
suppression  of  the  Burr  Conspiracy 
in  the  southwest  in  1807.  Wilkinson 
accused  Aaron  Burr  of  plotting  the 
secession  of  the  Louisiana  Terri- 
tory. To  meet  the  threat,  the  Gener- 
al turned  New  Orleans  into  an 
armed  camp,  subverted  the  civil 
authority,  and  placed  several  of 
Burr's  associates  under  military  ar- 
rest. Yet  Jefferson  justified  these 
actions  under  his  own  version  of 
"executive  prerogative."  Strict  ob- 
servance of  written  law  was  not 
always  the  highest  duty.  "To  lose 
our  country  by  scrupulous  adher- 
ence to  written  law,"  he  wrote, 
"would  be  to  lose  the  law  itself, 
with  life,  liberty,  property,  and  all 
those  who  are  er\joying  them  with 
us,  thus  absurdly  sacrificing  the 
ends  to  the  means."  So  it  is  incum- 
bent on  high  officials,  like  Wilkin- 
son in  1807,  to  risk  themselves  on 
great  occasions  when  the  safety  of 
the  nation  or  other  paramount  in- 
terests are  at  stake.  In  Jefferson's 
thinking,  actions  of  this  kind,  which 
were  exceptional  and  uncodified, 
were  preferable  to  false  and  tortu- 
ous constructions  of  the  Constitu- 
tion, which  permanently  corrupted 
it. 

In  retirement  at  Monticello  from 
1809  until  his  death  seventeen  years 
later  Jefferson  repeatedly  confront- 
ed the  problem  of  constitutional 
preservation  and  change.  He  knew 
there  could  be  no  preservation 
without  change,  no  constructive 
change  without  preservation.  He 
again  declared  his  belief,  formed  in 
1789  in  the  shadow  of  the  fallen 
Bastille,  that  each  generation,  rep- 
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this  Constitution 


Montlcello.  Library  of  Congress. 


resenting  a  new  constituent  major- 
ity, should  make  its  own  constitu- 
tion. The  American  republic  was  an 
experiment  in  liberty  and  self-gov- 
ernment, and  it  would  survive  only 
as  long  as  the  people  kept  it  respon- 
sive to  change.  "Nothing  is  un- 
changeeble  but  the  inherent  and 
inalienable  rights  of  man,"  he  in- 
toned. Changes  should  be  made  by 
constitutional  convention  or  by 
specific  amendment  as  prescribed 
in  Article  V.  As  president,  Jefferson 
had  advocated  the  Twelfth  Amend- 
ment approved  in  1804  separating 
the  balloting  for  president  from  that 
for  vice-president,  and  several  oth- 
ers that  were  stillborn.  Now,  from 
Monticello,  he  advocated  amend- 
ments authorizing  federal  internal 
improvements,  the  direct  election 
of  the  president,  and  the  two-term 
limitation  on  presidential  eligibility. 
None  made  progress.  Finally,  not 
long  before  his  death,  he  "de- 
spaired] of  ever  seeing  another 
amendment  to  the  Constitution," 
and  declared,  "Another  general 
convention  can  alone  relieve  us." 

Jefferson  continued  to  the  end  to 
reject  constitutional  change  by  con- 
struction or  interpretation.  In  the 
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wake  of  the  Panic  of  1819,  which 
threw  his  private  affairs  into  hope- 
less disorder,  he  reacted  sharply 
against  the  course  of  consolidation 
in  the  general  government,  above 
all  the  bold  nationalism  of  the  Su- 
preme Court  as  exhibited  in  such 
decisions  as  McCulloch  v.  Mary- 
land,  in  which  the  court  took  a 
broad  view  of  the  powers  of  the 
national  government  and  autho- 
rized the  creation  of  the  Second 
Bank  of  the  United  States.  "The 
judiciary  of  the  United  States  is  the 
subtle  corps  of  sappers  and  miners 
constantly  working  under  ground 
to  undermine  the  foundations  of 
our  confederated  fabric,"  Jefferson 
wrote  in  1820.  "They  are  construing 
our  Constitution  from  a  co-ordina- 
tion of  a  general  and  special  gov- 
ernment to  a  general  and  supreme 
one.  This  will  lay  all  things  at  their 
feet — "  Only  by  combining  the  the- 
ory of  constituent  sovereignty  with 
the  rule  of  strict  construction 
would  it  be  possible,  Jefferson  be- 
lieved, to  maintain  constitutional 
government  on  the  republican  foun- 
dation of  'the  consent  of  the  gov- 
erned." 

In  our  time,  of  course,  Americans 


have  accepted,  wittingly  or  unwit- 
tingly, the  idea  of  a  "living  constitu- 
tion," and  passive  or  "implied  con- 
sent" has  replaced  the  active  and 
real  consent  of  the  original  theory 
of  government  founded  on  civil 
contract.  This  outcome  is  owing  to 
many  things — the  responsiveness 
of  modern  government  to  public 
opinion,  th  .  technical  complexities 
of  present-day  government,  and  the 
anachronistic  character  of  the  polit- 
ical language  of  natural  rights,  con- 
tract, and  popular  sovereignty.  How 
Jefferson's  philosophy  might  have 
come  to  terms  with  these  changes, 
it  is  impossible  to  say.  We  should 
remember,  nevertheless,  that  his 
philosophy,  for  all  its  jealousy  of 
power,  for  all  its  opposition  to  judi- 
cial construction,  was  not  rigid  and 
conservative  but  enlightened,  pro- 
gressive, and  democratic  in  out- 
look. 
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Race  and  the  Constitution:  The  Case  of  the 
Japanese  American  Internment 

by  PETER  IRONS 


ore  than  four  decades  have 
passed  since  the  forced  exo- 
dus of  Japanese  Americans 
from  the  West  Coast  in  1942.  Herd- 
ed from  their  homes  by  Army  or- 
ders, more  than  110,000  members 
of  this  racial  minority  spent  the 
wartime  years  behind  the  barbed- 
wire  fences  of  detention  camps 
guarded  by  armed  troops.  For  an 
average  of  900  days  each,  Ameri- 
cans of  Japanese  ancestry  were  im- 
prisoned, held  without  charge, 
without  counsel,  and  without  trial. 
With  an  excess  of  candor,  Assistant 
Secretary  of  War  John  J.  McCloy, 
the  official  most  responsible  xor 
this  assault  on  the  Constitution,  lat- 
er attributed  the  mass  incarceration 
to  "retribution"  for  the  Japanese 
attack  on  Pearl  Harbor. 

All  three  branches  of  the  federal 
government  shared  responsibility 
in  the  evacuation  and  internment  of 
Japanese  Americans.  Acting  on  the 
advice  of  War  Department  officials, 
President  Franklin  D.  Roosevelt 
signed  Executive  Order  9066  on 
February  19,  1942,  authorizing  the 
exclusion  by  military  order  of  "any 
or  all  persons"  from  areas  designat- 
ed by  these  officials.  One  month 
later,  both  houses  of  Congress  en- 
acted without  any  recorded  opposi- 
tion a  law  that  made  violation  of 
any  military  order  a  federal  crime, 
punishable  by  imprisonment  for 
one  year.  Finally,  the  Supreme 
Court  ruled  in  1943  and  1944  that 
the  military  curfew  and  exclusion 
orders  did  not  violate  the  constitu- 
tional rights  of  those  few  Japanese 
Americans  who  had  risked  a  crimi- 
nal record  to  challenge  the  orders. 

The  wartime  internment  of  Japa- 
nese Americans,  and  the  Supreme 
Court  decisions  that  upheld  Roose- 
velt's order,  have  generated  an  al- 
most unanimous  condemnation  by 
legal  scholars  and  historians.  As 
early  as  1945,  Eugene  V.  Rostow  of 
the  Yale  School  faculty  blasted  the 
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Court's  opinions  as  a  judicial  "di- 
saster" for  allowing  imprisonment 
without  charge  or  trial  on  the  basis 
of  ancestry  alone.  One  of  the  gov- 
ernment prosecutors  in  the  intern- 
ment cases  later  denounced  the 
program  as  "the  greatest  depriva- 
tion of  civil  liberties  in  this  country 
since  slavery."  More  recently,  a 
blue-ribbon  federal  commission  re- 
ported to  Congress  in  1982  that  a 
"grave  ir\justice"  had  been  done  to 
the  Japanese  Americans  who  suf- 
fered the  loss  of  their  liberties. 

Few  decisions  of  the  Supreme 
Court  have  been  so  thoroughly  re- 
pudiated as  those  that  upheld  the 
military  orders  that  forced  Japa- 
nese Americans  from  their  homes. 
Only  the  Dred  Scott  decision  in 
1857,  ruling  that  black  Americans 
were  net  citizens,  and  the  Plessy 
decision  in  1896  that  established 
the  "separate  but  equal"  doctrine  of 
racial  segregation,  match  the  in- 
ternment decisions  as  "self-inflict- 
ed wounds"  on  the  Court's  reputa- 
tion. Significantly,  all  these 
discredited  decisions  involved  the 
"American  dilemma"  of  race.  But 
the  corrective  processes  of  consti- 
tutional amendment  and  congres- 
sional enactment  have  erased  Dred 
Scott  and  Plessy  from  the  law,  while 
the  internment  decisions  have  not 
received  explicit  reversal  as  judicial 
precedent. 

The  widespread  criticism  of 
these  Supreme  Court  opinions 
raises  several  fundamental  ques- 
tions. Stated  most  simply,  how 
could  the  Court  allow  such  a  judi- 
cial disaster  to  happen?  Answering 
this  question  requires  a  close  look 
beneath  the  surface  of  the  intern- 
ment cases  and  behind  the  closed 
door  of  the  Court's  conference 
room.  How  the  Court  defined  the 
constitutional  issues  in  these  cases, 
and  applied  the  "facts"  presented 
by  the  opposing  lawyers  in  their 
briefs  and  arguments,  becomes  an 
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exercise  in  historical  dissection, 
much  as  a  coroner  performs  an 
autopsy. 

A  Tide  of  Intolerance 

Our  examination  of  the  intern- 
ment cases  begins  in  the  hectic 
weeks  that  followed  the  shock  of 
the  Pearl  Harbor  attack  on  Decem- 
ber 7,  1941.  Widespread  fear  of  a 
follow-up  invasion  of  the  West 
Coast  provoked  a  resurgence  of  the 
"Yellow  Peril"  campaign  that  infect- 
ed the  public  in  earlier  decades. 
Editorial  calls  for  tolerance  of  Japa- 
nese Americans  gave  way  to  a  cru- 
sade for  their  removal  in  late  Janu- 
ary, 1942,  spurred  by  headlines  that 
charged  Hawaiian*  of  Japanese  an- 
cestry with  aiding  the  Pearl  Harbor 
attackers  through  espionage  and 
sabotage.  These  charges,  made  by  a 
presidential  commission  headed  by 
Supreme  Court  Justice  Owen  Rob- 
erts, were  disclaimed  by  military 
officials  after  the  war.  But  the  wave 
of  hostility  that  followed  these 
headlines  did  its  damage  before  the 
belated  retraction  of  the  disloyalty 
charges. 

The  tide  of  intolerance  toward 
Japanese  Americans  had  its  great- 
est impact  on  General  John  L. 
DeWitt,  the  elderly  and  indecisive 
commander  of  Army  troops  on  the 
West  Coast.  Before  the  publication 
of  the  Roberts  commission  report, 
DeWitt  resisted  pressure  to  order 
the  "wholesale  internment"  of  Japa- 
nese Americans  and  assured  a  fel- 
low general  that  the  Army  could 
"weed  the  disloyal  out  of  the  loyal 
and  lock  them  up  if  necessary." 
DeWitt  knew  the  Army  lacked  pow- 
er, without  presidential  approval,  to 
impose  restrictions  on  American 
citizens  of  any  ancestry.  Although 
Congress  had  barred  persons  born 
in  Japan  from  citizenship  in  1924, 
two-thirds  of  those  with  Japanese 
ancestry  were  native-born  Ameri- 
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Few  decisions  of  the  Supreme 
Court  have  been  as  thoroughly  re- 
pudiated as  those  that  upheld  the 
military  orders  that  forced  Japa- 
nese Americans  from  their  homes. 


cans  and  held  full  citizenship  under 
the  Constitution.  "An  American  citi- 
zen, after  all,  is  an  American  citi- 
zen," DeWitt  reminded  an  advocate 
of  mass  internment  in  the  last  week 
of  1941, 

De Witt's  initial  reluctance  to  ask 
for  authority  to  uproot  the  Japa- 
nese Americans  crumbled  quickly 
under  political  pressure.  After 
meeting  with  California  Governor 
Culbert  Olson  and  Attorney  Gener- 
al Earl  Warren  in  late  January,  1942, 
DeWitt  reported  "a  tremendous  vol- 
ume of  public  opinion  now  develop- 
ing against  the  Japanese"  that  in- 
cluded pressure  from  "the  best 
people  of  California."  The  majority 
of  Japanese  Americans  lived  in  Cal- 
ifornia, and  visitors  to  DeWitt's 
headquarters  in  San  Francisco  "feel 
that  they  are  living  in  the  midst  of  a 
lot  of  enemies,"  the  general  told  his 
subordinate,  Colonel  Karl  R.  Ben- 
detsen. 

Bendetsen  was  a  Stanford  Law 
School  graduate  who  played  a  key 
role  in  the  internment  decision  as 
liason  between  DeWitt  and  John  J. 
McCloy,  the  Assistant  Secretary  of 
War  who  assumed  responsibility 
for  deciding  the  fate  of  Japanese 
Americans.  Caught  between  pres- 
sure from  West  Coast  politicians 
who  demanded  immediate  evacua- 
tion and  the  qualms  of  Secretary  of 
War  Henry  L.  Stimson,  who  feared 
that  the  forcible  removal  of  Ameri- 
can citizens  would  tear  "a  tremen- 
dous hole  in  our  constitutional  sys- 
tem," McCloy  delegated  Bendetsen 
to  assist  DeWitt  in  preparing  a  "fi- 
nal recommendation"  on  the  treat- 
ment of  Japanese  Americans. 

In  approaching  his  assignment 
from  McCloy,  Bendetsen  knew  as  a 
lawyer  that  authority  to  force  citi- 
zens to  leave  their  homes  depended 
on  a  showing  that  "military  necessi- 
ty" required  such  an  extreme  move. 
In  cases  that  stemmed  back  to  the 
Civil  War,  the  Supreme  Court  had 


restrained  the  military  from  control 
over  civilians,  absent  a  formal  dec- 
laration of  martial  law  or  proof  that 
civilians  posed  a  real  threat  to  mili- 
tary security.  General  DeWitt  had 
received  many  reports,  both  from 
Army  units  and  civilians,  that  Japa- 
nese Americans  had  committed 
acts  of  espionage  and  sabotage, 
from  cutting  power  lines  to  making 
short-wave  radio  transmissions  to 
Japanese  submarines  lurking  off 
the  coastline.  Bendetsen  also  knew, 
from  the  reports  of  intelligence  offi- 
cials who  investigated  these 
charges,  that  not  a  single  claim  of 
espionage  or  sabotage  had  been 
substantiated.  Every  such  charge 
had  been  investigated  and  traced  to 
mistaken  reports,  from  thinking  er- 
roneously that  a  radio  station  in 
Japan  was  transmitting  from  Cali- 
fornia to  concluding  that  interfer- 
ence from  cows  rubbing  their  backs 
on  power  lines  meant  sabotage. 

Faced  with  intelligence  reports 
that  dismissed  claims  of  espionage 
and  sabotage,  Bendetsen  respond- 
ed to  calls  for  internment  by  warn- 
ing that  "no  one  has  justified  fully 
the  sheer  military  necessity  for 
such  action."  But  the  mounting  tide 
of  political  pressure  finally  took  its 
toll.  After  meeting  in  Washington 
with  insistent  members  of  the  West 
Coast  congressional  delegation, 
Bendetsen  prepared  a  "final  recom- 
mendation" to  the  Secretary  of  War 
that  labeled  Japanese  Americans  as 
members  of  "an  enemy  race" 
whose  loyalty  to  the  United  States 
was  inherently  suspect.  Arguing 
that  Japanese  "racial  strains  are 
undiluted"  even  among  those  born 
and  educated  in  America,  Bendet- 
sen recommended  on  behalf  of 
General  DeWitt  the  "mass  intern- 
ment" of  Japanese  Americans  as  a 
step  in  their  removal  from  the  West 
Coast. 

Armed  with  DeWitt's  signature 
on  the  report  that  Bendetsen  pre- 


pared, McCloy  subdued  the  last  op- 
ponents of  internment.  Secretary  of 
War  Stimson  reluctantly  accepted 
Bendetsen's  argument  that  "their 
racial  characteristics  are  such  that 
we  cannot  understand  or  trust  even 
the  citizen  Japanese."  Attorney 
General  Francis  Biddle,  who  initial- 
ly opposed  internment  because 
DeWitt  had  not  proved  its  military 
necessity,  finally  bowed  to  Stimson 
and  abandoned  his  objections  in  a 
dramatic  show-down  with  McCloy 
and  Bendetsen  on  February  17, 
1942,  At  this  crucial  meeting,  held 
in  Biddle's  living  room,  tempers 
flared  over  McCloy's  dismissal  of 
the  constitutional  objections  raised 
by  two  of  Biddle's  assistants,  Ed- 
ward Ennis  and  James  Rowe.  One 
observer,  Army  general  Allen  Gul- 
lion,  quoted  McCloy  as  responding 
that  "to  a  Wall  Street  lawyer,  the 
Constitution  is  just  a  scrap  of  pa- 
per." Although  Biddle  later  ex- 
pressed regret  at  his  action,  he 
failed  at  this  meeting  to  back  up 
Ennis  and  Rowe  and  deferred  to  the 
War  Department.  Two  days  later, 
President  Roosevelt  signed  the  ex- 
ecutive order  that  Biddle  and  Mc- 
Cloy had  jointly  approved. 

General  DeWitt  wasted  no  time 
in  implementing  the  authority  con- 
ferred on  him  by  Roosevelt.  He  first 
appointed  Colonel  Bendetsen,  the 
architect  of  internment,  to  "provide 
for  the  evacuation  of  all  persons  of 
Japanese  ancestry"  from  the  West 
Coast.  Bendetsen  recommended 
that  a  curfew  be  imposed  on  Japa- 
nese Americans  as  a  first  step,  and 
DeWitt  signed  an  order  that  forced 
members  of  this  minority  to  remain 
indoors  between  8  p.m.  and  6  a.m. 
DeWitt  accompanied  the  curfew  or- 
der with  the  first  of  more  than  100 
"exclusion  orders."  These  military 
edicts,  applied  to  Japanese  Ameri- 
cano up  and  down  the  West  Coast, 
required  that  they  dispose  of  their 
property  on  a  week's  notice,  leave 
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their  homes  and  businesses,  and 
report  to  "assembly  centers"  in 
race  tracks  and  fairgrounds  with 
only  those  possessions  they  could 
carry  in  their  arms.  From  these 
temporary  quarters,  they  were  dis- 
patched under  armed  guard  to  per- 
manent "relocation  centers"  locat- 
ed in  barren  deserts  and  swamps 
from  California  to  Arkansas.  Con- 
fronted with  the  choice  between 
barbed-wire  fences  or  prison  bars, 
it  is  hardly  surprising  that  all  but  a 
handful  of  law-abiding  Japanese 
Americans  chose  to  obey  the  orders 
and  "relocate"  with  family  and 
friends. 

Three  Challenges 

Only  three  young  men  accepted  the 
risk  of  a  criminal  record  in  deciding 
to  challenge  DeWitt's  curfew  and 
exclusion  orders.  The  first  challeng- 
er was  Min  Yasui,  a  lawyer  and 
Army  reserve  officer  who  resigned 
his  job  with  the  Japanese  consulate 
in  Chicago  the  day  after  Pearl  Har- 
bor to  volunteer  for  military  service 
in  Portland,  Oregon.  Turned  away 
on  account  of  his  race,  Yasui  decid- 


ed that  DeWitt's  curfew  order  "in- 
fringed on  my  rights  as  a  cithen" 
because  it  made  "distinctions  be- 
tween citizens  on  the  basis  of  an- 
cestry." Yasui  turned  himself  in  for 
curfew  violation  and  was  sentenced 
after  conviction  to  a  maximum 
term  of  one  year  in  prison. 

The  second  challenger  to 
DeWitt's  orders  was  a  University  of 
Washington  senior,  Gordon  Hira- 
bayashi,  a  Quaker  pacifist  who  op- 
posed both  the  curfew  arid  exclu- 
sion orders  on  religious  grounds.  "I 
must  maintain  my  Christian  princi- 
ples," Hirabayashi  wrote  in  a  state- 
ment to  the  FBI.  "I  consider  it  my 
duty  to  maintain  the  democratic 
principles  for  which  this  nation 
lives.  Therefore,  I  must  refuse  this 
order  for  evacuation."  Tried  before 
a  judge  who  ordered  the  jury  to  find 
him  guilty,  Hirabayashi  was  con- 
victed of  violating  both  the  curfew 
and  exclusion  orders  and  was  sen- 
tenced to  three-month  terms  for 
each  offense. 

The  final  criminal  defendant 
among  the  internment  challengers 
was  Fred  Korematsu,  a  ship-yard 
welder  who  had  been  rejected  on 


medical  grounds  after  volunteering 
for  military  service.  Korematsu 
went  to  the  extreme  of  plastic  sur- 
gery to  change  his  appearance,  hop- 
ing to  remain  with  his  Caucasian 
fiancee  and  to  escape  the  intern- 
ment camps.  Picked  up  by  the  po- 
lice on  a  street  corner,  Korematsu 
offered  himself  as  a  test  case  to  the 
American  Civil  Liberties  Union  in 
San  Francisco  and  demanded  on 
behalf  of  all  Japanese  Americans  "a 
fair  trial  in  order  that  they  may 
defend  their  loyalty  at  court."  But 
the  federal  judge  who  presided  at 
Korematsu's  trial  for  violation  of 
the  exclusion  order  ignored  the 
prosecutor's  concession  that  he 
was  loyal.  After  pronouncing  Kore- 
matsu guilty,  the  judge  imposed  a 
five-year  probationary  sentence 
and  imprisonment  in  an  internment 
camp. 

All  three  of  these  criminal  con- 
victions reached  the  Supreme 
Court  early  in  1943,  passed  on  by 
the  Court  of  Appeals  in  San  Fran- 
cisco without  decision.  Each  of  the 
criminal  defendants  based  his  ap- 
peal on  claims  that  the  "due  proc- 
ess" clause  of  the  Fifth  Amendment 
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prohibited  discrimination  founded 
solely  on  racial  factors.  Because  the 
right  of  Fred  Korematsu  to  appeal 
his  probationary  sentence  re- 
mained unclear,  the  Supreme  Court 
remanded  his  case  to  the  lower 
appellate  court  and  deferred  deci- 
sion on  the  lawfulness  of  the  exclu- 
sion orders.  Lawyers  for  Gordon 
Hirabayashi  and  Min  Yasui  focused 
their  arguments  before  the  Su- 
preme Court  on  claims  that  racial 
antagonism — and  not  military  ne- 
cessity— had  motivated  General 
DeWitt.  They  cited  DeWitt's  state- 
ment to  a  congressional  panel  that 
"a  Jap's  a  Jap"  and  the  govern- 
ment's failure  to  present  evidence 
of  espionage  and  sabotage  as  argu- 
ments against  the  convictions. 

Responding  to  these  arguments 
on  behalf  of  the  government,  Solici- 
tor General  Charles  Fahy  defended 
DeWitt's  orders  as  reasonable  re- 
sponses to  the  "serious  threat"  of 
Japanese  attack  on  the  West  Coast. 


Fahy  also  warned  the  Court  that  the 
Japanese  American  population  in- 
cluded ua  number  of  persons  who 
might  assist  the  enemy"  in  case  of 
attack  or  invasion.  The  Supreme 
Court  adopted  Fahy's  argument  in 
its  unanimous  opinion  in  the  Hira- 
bayashi case,  issued  in  June  1943. 
The  Court  also  sustained  Yasui's 
conviction  without  dissent,  al- 
though it  found  flaws  in  the  trial 
judge's  opinion  and  sent  the  case 
back  for  resentencing. 

Writing  for  the  Court  in  Hira- 
bayashi, Chief  Justice  Harlan  Fiske 
Stone  admitted  that  legal  distinc- 
tions "between  citizens  soley  be- 
cause of  their  ancestry  are  by  their 
very  nature  odious  to  a  free  people 
whose  institutions  are  founded 
upon  the  doctrine  of  equality." 
Stone  had  proclaimed  in  a  1938 
decision  the  proposition  that  racial 
discriminations  were  presumptive- 
ly unconstitutional  and  required 
"more  searching"  judicial  scrutiny 
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than  ordinary  laws.  But  the  Chief 
Justice  held  in  Hirabayashi  that 
the  government  might  in  wartime 
"place  citizens  of  one  ancestry  in  a 
different  category  from  others." 
The  relevant  factors,  Stone  wrote, 
were  those  that  might  hinder  the 
assimilation  of  Japanese  Americans 
"as  an  integral  part  of  the  white 
population"  and  thus  make  them  "a 
greater  source  of  danger  than  those 
of  a  different  ancestry."  Along  with 
those  tainted  assumptions,  Fahy's 
undocumented  claims  that  there 
were  "disloyal  members"  of  the. 
Japanese  American  population  who 
could  not  be  "precisely  and  quick- 
ly" identified  persuaded  the  Su- 
preme Court  to  uphold  DeWitt's 
curfew  order. 

The  Supreme  Court  consciously 
evaded  decision  in  Hirabayashi  on 
the  exclusion  prders  and  the  legali- 
ty of  continued  detention  of  Japa- 
nese Americans.  The  appeal  of  Fred 
Korematsu,  which  returned  to  the 
Court  in  late  1944,  raised  the  first 
issue,  while  the  case  of  Mitsuye 
Endo  posed  the  second  question. 
Unlike  the  three  criminal  defen- 
dants, Endo  was  a  young  woman 
who  first  reported  for  internment 
and  then  filed  a  challenge  to  her 
detention  through  a  habeas  corpus 
petition.  The  denial  of  her  petition 
for  release  by  lower  courts  came 
before  the  Supreme  Court  at  the 
same  time  as  the  Korematsu  case. 
Between  them,  these  two  cases 
confronted  the  Justices  with  the 
most  troubling  aspects  of  the  in- 
ternment program,  exclusion  and 
temporary  detention  in  Korematsu 
and  indefinite  detention  in  Endo. 

Solicitor  General  Fahy  returned 
to  the  Supreme  Court  in  October 
1944  to  argue  for  the  government  in 
the  second  pair  of  internment  cas- 
es. He  was  prepared  for  defeat  in 
the  Endo  case,  since  he  conceded 
that  Congress  had  not  authorized 
the  indefinite  detention  of  admit- 
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tedly  loyal  citizens.  Along  with 
most  federal  officials,  Fahy  was 
willing  at  this  time — with  an  Allied 
victory  over  the  Axis  within  sight — 
to  allow  the  Court  to  open  the 
internment  camps.  But  Fahy  also 
supported  the  argument  that  Gener- 
al DeWitt  was  justified  in  ordering 
Fred  Korematsu  and  other  Japa- 
nese Americans  to  undergo  a  tem- 
porary period  of  detention  while 
their  loyalty  was  investigated.  Fahy 
considered  this  issue  as  a  matter  of 
principle,  since  he  strongly  believed 
in  expanded  military  powers  during 
wartime. 

Korematsu's  lawyers  based  their 
attack  on  his  conviction  on  the 
claim  that  the  only  alternative  to 
"remaining  in"  his  home  town,  the 
legal  charge  against  him,  was  tem- 
porary detention  in  an  assembly 
center.  Since  the  record  showed 
that  virtually  all  the  Japanese  Amer- 
icans who  reported  to  assembly 
centers  were  later  shipped  to  in- 
ternment camps,  Korematsu's  law- 
yers argued  strenuously  that  com- 
pliance with  the  exclusion  order 
would  have  subjected  him  to  indefi- 
nite detention.  Fahy  confronted  an 
agonizing  dilemma  in  countering 
this  argument.  Justice  Department 
lawyers  who  dug  into  the  facts  of 
the  internment  program  had  pre- 
sented Fahy  with  powerful  evi- 
dence that  Korematsu  could  not 
have  escaped  transfer  to  an  intern- 
ment camp.  Over  their  heated  pro- 
test, Fahy  ignored  this  evidence  and 
assured  the  Court  that  Korematsu 
had  no  basis  for  claiming  that  "he 
would  ever  have  found  himself  in  a 
relocation  center"  if  he  had  obeyed 
the  exclusion  order. 

Another  issue  in  the  Korematsu 
case  raised  doubts  about  the  claims 
of  "military  necessity"  on  which 
General  DeWitt's  exclusion  orders 
rested.  DeWitt  had  submitted  an 
official  report  to  Secretaiy  of  War 
Stimson  that  made  explicit  charges 


of  espionage  against  Japanese 
Americans  to  support  the  orders. 
Two  of  the  Justice  Department  law- 
yers assigned  to  prepare  the  Su- 
preme Court  brief  in  Korematsu 
had  become  suspicious  about 
DeWitt's  charges.  These  young  law- 
yers, Edward  Ennis  and  John  Burl- 
ing, convinced  Attorney  General 
Biddle  to  order  an  investigation  of 
the  espionage  charges  by  the  FBI 
and  other  intelligence  agencies.  Re- 
ports from  these  agencies  con- 
vinced Ennis  and  Burling  that 
DeWitt  had  included  "lies"  and  "in- 
tentional falsehoods"  in  his  report. 

A  Crucial  Footnote 

Appalled  by  evidence  of  DeWitt's 
deliberate  fabrications,  Ennis  and 
Burling  drafted  a  crucial  footnote  in 
their  brief  that  alerted  the  Court  to 
the  "contrariety  of  evidence"  on  the 
Army's  espionage  charges.  This 
footnote  stated  that  the  Justice  De- 
partment had  evidence  that  disput- 
ed these  charges  and  was  intended 
to  wave  a  red  flag  in  front  of  Mie 
Court  on  the  issue  of  DeWitt's  ve- 
racity. Before  the  brief  reached  the 
Court,  however,  Assistant  Secretary 
of  War  McCloy  prevailed  on  Fahy  to 
dilute  the  wording  and  to  remove 
any  hint  that  the  DeWitt  report  had 
lied  about  the  espionage  charges. 
When  they  argued  to  the  Supreme 
Court,  Korematsu's  lawyers 
stressed  the  lack  of  evidence  in  the 
public  record  to  support  DeWitt's 
charges  and  suggested  that  the  re- 
vised footnote  constituted  a  confes- 
sion by  the  government  on  this  is- 
sue. 

Stung  by  suggestions  that  he  did 
not  stand  behind  "the  truth  of  every 
recitation"  in  the  disputed  report  of 
General  DeWitt,  Fahy  assured  the 
Court  that  "there  is  not  a  single  line, 
a  single  word,  or  a  single  syllable  in 
that  report"  which  cast  any  doubt 
on  the  "military  necessity"  of 


DeWitt's  exclusion  orders.  Fahy  re- 
sponded to  critical  questions  from 
the  bench  about  the  factual  basis  of 
DeWitt's  report  with  an  assurance 
that  it  constituted  "a  complete  justi- 
fication and  explanation  of  the  rea- 
sons which  led  to  his  judgment." 
Although  the  Solicitor  General  had 
been  warned  by  Ennis  and  Burling 
that  reliance  on  the  DeWitt  report 
would  compromise  the  govern- 
ment's integrity,  Fahy  told  the 
Court  that  he  stood  "four  square 
and  indivisible  in  support  of  this 
conviction." 

When  the  justices  returned  to 
their  conference  room  to  discuss 
the  Korematsu  case  behind  closed 
doors,  the  unanimity  of  the  previ- 
ous year  turned  to  discord.  Four 
members  of  the  Court  voted  to  re- 
verse Korematsu's  conviction.  Jus- 
tice Wiley  Rutledge,  the  junior 
member  and  the  last  to  vote  at  the 
conference,  expressed  his  "an- 
guish" over  the  case.  "Nothing  but 
necessity  would  justify  it  because 
of  Hirabayashi  and  so  I  vote  to 
affirm,"  Rutledge  told  his  col- 
leagues with  resignation  in  his 
voice.  Fahy's  unbending  defense  of 
General  DeWitt's  "military  necessi- 
ty" had  swayed  the  deciding  vote 
on  the  Supreme  Court. 

Before  the  Court  announced  its 
opinion  in  Korematsu}  Justice  Wil- 
liam O.  Douglas  shifted  his  vote  to 
the  majority  in  order  to  placate 
Hugo  Black,  who  wrote  the  Court's 
opinion.  Black  first  deferred  to  the 
principle  that  "all  legal  restrictions 
which  curtail  the  civil  rights  of  a 
single  racial  group  are  immediately 
suspect"  and  are  subject  to  "the 
most  rigid  scrutiny"  by  the  Court. 
Despite  this  shifting  of  the  burden 
of  proof  to  the  government,  Black 
echoed  Fahy  in  concluding  that  "ev- 
idence of  disloyalty"  among  the 
Japanese  Americans  overcame  the 
concession  that  Fred  Korematsu 
was  a  loyal  American  citizen  who 
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posed  no  threat  of  espionage  or 
sabotage.  This  concept  of  racial 
guilt  prompted  Justice  Frank  Mur- 
phy, the  most  vehement  of  the  three 
dissenters,  to  blast  his  colleagues 
for  approving  "this  legalization  of 
racism."  Another  dissenter,  Justice 
Robert  Jackson,  noted  "the  sharp 
controversy  as  to  the  credibility  of 
the  DeWitt  report."  With  no  "real 
evidence  before  it,"  Jackson  com- 
plained, the  Court  had  "no  choice 
but  to  accept  General  DeWitt's  own 
unsworn,  self-serving  statement, 
untested  by  any  cross-examination, 
that  what  he  did  was  reasonable," 
The  Court's  bitter  division  over 
the  Korematsu  case  did  not  extend 
to  the  Endo  case.  Justice  Douglas 
wrote  for  a  unanimous  Court  in 
granting  the  habeas  corpus  petition; 
advance  word  of  the  decision 
prompted  the  War  Department  to 
announce  that  Japanese  Americans 
cleared  as  "loyal"  could  leave  the 
internment  camps  in  January  1945, 
But  the  Endo  decision  was  hardly  a 
victory,  since  the  Court  evaded  the 
constitutional  question  of  detention 
without  charge  and  simply  held  that 
Congress  had  failed  to  sanction  the 
indefinite  detention  program.  The 
proper  legislative  action,  Douglas 


hinted,  would  have  permitted  the 
internment  to  continue. 

Vindication 

The  three  young  men  whose  chal- 
lenges to  internment  were  rebuffed 
by  the  Supreme  Court  lived  for  four 
decades  with  criminal  records  and 
neared  retirement  before  the  dra- 
matic revival  of  their  cases.  The 
judicial  principle  of  finality,  holding 
that  a  Supreme  Court  decision 
brings  an  end  to  every  case,  would 
normally  bar  any  later  review.  But 
the  release  in  1981  of  Justice  De- 
partment files  in  these  cases,  under 
the  Freedom  of  Information  Act, 
allowed  the  defendants  to  ask  the 
courts  for  vindication. 

With  the  help  of  third-generation 
Japanese  American  lawyers,  whose 
parents  had  endured  the  wartime 
internment  camps,  the  three  origi- 
nal challengers  filed  similar  suits  in 
1983  in  the  fedeal  courts  in  San 
Francisco,  Portland,  and  Seattle, 
These  suits  rested  on  an  obscure 
provision  of  federal  law  that  allows 
criminal  defendants  who  have  com- 
pleted their  sentences  to  argue  that 
acts  of  "prosecutorial  misconduct" 
had  violated  their  constitutional 


right  to  due  process  of  law.  The 
acts  of  misconduct  charged  in  the 
suits  came  from  the  recently 
opened  Justice  Department  files, 
which  revealed  that  government 
lawyers  had  accused  Solicitor  Gen- 
eral Fahy  of  "suppression  of  evi- 
dence" in  the  Hirabayashi  and  Fa- 
sui  cases  and  with  failing  to  alert 
the  Supreme  Court  to  the  "lies"  in 
the  internment  report  of  General 
DeWitt. 

The  first  suit  to  be  heard  was  that 
filed  by  Fred  Korematsu  in  San 
Francisco.  Government  lawyers 
agreed  to  the  vacation  of  his  con- 
viction and  labeled  the  wartime  in- 
ternment as  an  "unfortunate  epi- 
sode" in  our  history .  They  refused, 
however,  to  admit  to  any  claims  of 
prosecutorial  misconduct  and 
asked  Federal  Judge  Marilyn  Hall 
Patel  of  the  Federal  District  Court 
to  dismiss  the  suit.  Judge  Patel  lis- 
tened to  the  legal  arguments  by  the 
lawyers  on  both  sides  at  a  hearing 
in  October  1983.  After  the  lawyers 
concluded,  she  asked  Fred  Kore- 
matsu to  address  the  court  Speak- 
ing in  a  quiet  but  firm  voice,  before 
an  audience  filled  with  former  resi- 
dents of  the  internment  camps,  Kor- 
ematsu recalled  the  time  in  1942  he 
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If  the  Constitution  cannot  re- 
strain the  excesses  of  wartime 
passions,  we  cannot  protect  any 
group  of  citizens  from  hostility 
and  racial  prejudice. 


had  been  led  in  handcuffs  and  at 
gunpoint  into  the  courtroom.  "I 
knew  I  was  an  American,  and  I 
knew  I  hadn't  done  anything 
wrong,"  he  told  the  hushed  audi- 
ence. 

Many  In  the  courtroom  shed  joy- 
ful tears  when  Judge  Patel  told 
Fred  Korematsu  that  she  would  va- 
cate his  conviction  and  erase  his 
criminal  record.  In  a  later  written 
opinion,  the  judge  dismissed  the 
government's  response  as  "tant- 
amount to  a  confession  of  error" 
and  went  on  to  find  "substantial 
support  in  the  record  that  the  gov- 
ernment deliberately  omitted  rele- 
vant information"  before  the  Su- 
preme Court.  Citing  the  disputed 
footnote  in  the  original  Korematsu 
brief,  Judge  Patel  upheld  the  mis- 
conduct charges  and  wrote  that 
"the  judicial  process  is  seriously 
impaired  when  the  government's 
law  enforcement  officers  violate 
their  ethical  obligations  to  the 
court." 

Stung  by  this  judicial  rebuke, 
government  lawyers  changed 
course  in  defending  the  two  re- 
maining suits.  Federal  District 
Court  Judge  Robert  Belloni  gave 
the  government  a  sympathetic  hear- 
ing in  the  suit  filed  by  Min  Yasui  in 
Portland,  Oregon.  Granting  the  gov- 
ernment's motion  to  vacate  the  con- 
viction, Judge  Belloni  ruled  that  Ya- 
sui had  no  right  to  judicial  review  of 
the  misconduct  charges  in  his  suit. 
After  this  ruling  in  February  1984, 
Yasui  asked  the  Ninth  Circuit  Court 
of  Appeals  to  reverse  Judge  Belloni 
and  return  his  suit  for  a  full  hearing. 
As  of  October  1986,  Yasui  was  cur- 
rently awaiting  a  decision  on  his 
appeal. 

The  most  dramatic,  and  poten- 
tially the  most  significant,  hearing 
in  the  internment  suits  took  place 
in  Seattle  in  June  1985.  Federal 
District  Court  Judge  Donald  Voor- 
hees  listened  for  two  weeks  to  wit- 
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nesses  on  both  sides  of  the  suit 
filed  by  Gordon  Hirabayashi.  Voor- 
hees  scheduled  the  full-scale  hear- 
ing over  the  government's  objec- 
tions, ruling  that  Hirabayashi  had 
the  right  to  seek  "vindication  of  his 
honor"  through  a  review  of  his  mis- 
conduct charges.  In  an  unprece- 
dented turn-around,  Hirabayashi's 
lawyers  called  as  their  chief  wit- 
ness Edward  Ennis,  who  had  de- 
fended his  conviction  four  decades 
earlier.  Ennis  told  Judge  Voorhees 
that  crucial  evidence  had  been 
withheld  from  the  Supreme  Court 
in  1943  by  Solicitor  General  Fahy, 
and  that  War  Department  officials 
had  altered  a  key  military  report  in 
order  to  mislead  the  Court, 

The  government's  lawyers  in  the 
Seattle  hearing  tried  to  convince 
Judge  Voorhees  that  the  miscon- 
duct charges  Ennis  had  substantiat- 
ed were  "ridiculous,"  To  counter 
these  charges,  they  called  witness- 
es who  claimed  that  decoded  Japa- 
nese wartime  cables  showed  evi- 
dence of  a  "massive  espionage 
network"  on  the  West  Coast  that 
included  Americans  of  Japanese  an- 
cestry. Fears  of  widespread  espio- 
nage, government  lawyers  told 
Judge  Voorhees,  justified  the  in- 
ternment program.  The  need  for 
wartime  secrecy,  they  added,  re- 
quired that  evidence  of  espionage 
be  withheld  from  the  Supreme 
Court.  A  former  military  officer 
called  by  the  government  echoed 
Gen.  DeWitt's  "a  Jap's  a  Jap"  state- 
ment in  testifying  that  Japanese 
Americans  were  the  most  likely 
"friends  of  the  enemy"  on  the  West 
Coast.  Under  cross-examination  by 
Hirabayashi's  lawyers,  none  of  the 
government's  witnesses  could  iden- 
tify a  single  instance  of  wartime 
espionage  or  sabotage  by  Japanese 
Americans. 

After  both  sides  submitted  final 
arguments  in  written  form,  Judge 
Voorhees  handed  down  his  deci- 
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sion  on  February  10,  1986.  The 
judge  struck  down  Hirabayashi's 
conviction  for  refusing  to  obey  the 
military  exclusion  order  that  re- 
quired him  to  report  for  detention 
in  a  barbed-wire  compound,  an  is- 
sue that  Supreme  Court  had  evaded 
in  its  1943  decision.  Judge  Voorhees 
based  his  35-page  opinion  on  the 
initial  version  of  Gen,  DeWitt's  offi- 
cial evacuation  report,  which  War 
Department  officials  had  withheld 
from  Justice  Department  lawyers 
and  the  Supreme  Court  in  1943. 
This  version  claimed  that  lack  of 
time  to  conduct  individual  loyalty 
hearings  had  not  been  a  factor  in 
ordering  mass  evacuation,  since 
DeWitt  considered  it  "impossible" 
to  separate  the  loyal  and  disloyal 
among  the  Japanese  Americans, 
"There  isn't  such  a  thing  as  a  loyal 
Japanese,"  DeWitt  had  stated. 

Keeping  this  report  from  the  Su- 
preme Court  and  Hirabayashi's  law- 
yers, Voorhees  concluded,  "was  an 
error  of  the  most  fundamental  char- 
acter" because  it  directly  contra- 
dicted the  government's  argument 
that  lack  of  time  to  conduct  loyalty 
hearings  had  forced  the  evacuation, 
Hirabayashi  won  a  legal  victory, 
and  belated  vindication,  on  the 
most  serious  charge  against  him, 
although  Judge  Voorhees  declined 
to  reverse  the  curfew  conviction, 
finding  the  curfew  a  "relatively 
mild"  burden  as  opposed  to  exclu- 
sion from  one's  home.  Significantly, 
Voorhees  completely  ignored  the 
government's  espionage  charges  in 
his  opinion,  indicating  he  consid- 
ered all  the  testimony  on  this  issue 
irrelevant  to  the  misconduct 
charges  raised  by  Hirabayashi, 

There  is  an  obvious  drama  to  the 
outcome  of  the  wartime  internment 
cases.  First  of  all,  three  men  who 
lived  with  criminal  records  for 
more  than  four  decades  have  finally 
won  their  vindication.  Second,  judi- 
cial review  of  the  Korematsu  and 
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Hirabayashi  cases  has  exposed  the 
racist  underpinnings  of  the  govern- 
ment's "military  necessity"  claims 
and  has  cleared  all  the  Japanese 
Americans  who  endured  the  intern- 
ment as  suspects  in  a  spy  plot  that 
rested  only  on  suspicion.  Finally, 
the  recent  judicial  decisions  have 
undermined  the  value  of  the  wax- 
time  Supreme  Court  opinions  as 
legal  precedent.  "Only  two  of  this 
Court's  modern  cases  have  held  the 
use  of  racial  classifications  to  be 
constitutional,"  Justice  Lewis  Pow- 
ell wrote  in  a  1980  decision  that 
cited  the  Korematsu  and  Hira- 
bayashi opinions. 

What  lessons  can  we  learn  from 
this  account  of  these  historic  cas- 
es? Judge  Patel  stated  one  lesson  in 
her  opinion,  a  moral  that  is  easy  to 
grasp  but  hard  to  implement:  the 
wartime  conviction  of  Fred  Kore- 
matsu "stands  as  a  caution  that  in 
times  of  international  hostility  and 
antagonism  our  institutions,  legisla- 
tive, executive  and  judicial,  must  be 
prepared  to  protect  all  citizens 
from  the  petty  fears  and  prejudices 
that  are  so  easily  aroused."  Japa- 
nese Americans  became  the  victims 
of  fear  and  prejudice  in  the  after- 
math of  Pearl  Harbor,  but  the  mem- 
bers of  any  racial  or  ethnic  group 


can  be  held  hostage  to  the  actions 
of  their  country  of  ancestry  if  we  do 
not  guard  against  prejudice. 

Another  obvious  lessdn  is  that 
any  form  of  racial  discrimination 
must  be  subject,  as  Justice  Stone 
argued  in  1938,  to  the  most  strin- 
gent test  of  judicial  scrutiny.  The 
courts  had  failed  to  apply  this  test 
in  the  internment  cases.  Over  the 
protest  that  Gen.  DeWitt's  espio- 
nage charges  had  never  been  sub- 
jected to  cross-examination,  the  Su- 
preme Court  adopted  the  "military 
necessity"  claims  that  Solicitor 
General  Fahy  echoed  to  the  jus- 
tices. Forty  years  later,  when  the 
government  raised  the  same 
charges  at  the  hearing  before  Judge 
Voorhees,  they  were  demolished  by 
cross-examination  and  judicial 
scrutiny. 

Finally,  we  have  learned  from  the 
recent  hearings  in  the  internment 
cases  a  truth  that  goes  back  more 
than  a  century  to  the  Civil  War 
cases.  In  denying  to  the  military  the 
power  to  punish  civilians,  the  Su- 
preme Court  in  1867  denounced  the 
"pernicious  doctrine"  that  America 
has  one  Constitution  for  peactime 
and  another  in  wartime.  More  than 
a  century  has  passed  since  the 
Court  proclaimed  this  profound 


truth.  If  the  Constitution  cannot  re- 
strain the  excesses  of  wartime  pas- 
sions, we  cannot  protect  any  group 
of  citizens  from  hostility  and  racial 
prejudice.  If  the  nation  had  heeded 
this  lesson  four  decades  ago,  we 
might  have  avoided  the  "grave  in- 
justice" that  we  imposed  on  Ameri- 
cans of  Japanese  ancestry. 
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Thomas  Jefferson:  Writings  on  the 
Constitution 


by  CHARLES  T.  CULLEN 

The  United  States  Constitution  occupied  Thom- 
as Jefferson's  thoughts  periodically  throughout 
his  lifetime.  His  fundamental  attitude  toward 
democratic  government  had  found  expression  ear- 
ly and  most  eloquently  in  the  Declaration  of  Inde- 
pendence, and  his  commitment  to  democracy  and 
republican  government  never  waned.  Throughout 
the  birth  of  our  nation,  a  unique  assemblage  of  tal- 
ented Americans  discussed  the  best  form  of  uni- 
fied government  with  a  level  of  intense  interest 
never  again  seen  in  this  country,  except  perhaps 
during  the  Civil  War.  Even  then,  the  deep  differ- 
ences in  attitudes  toward  slavery  made  creative 
and  peaceful  political  solutions  impossible.  The 
contrast  is  stark  next  to  Jefferson's  boastful  claim 
about  America  in  1787: 

Happy  for  us,  that  when  we  find  our  con- 
stitutions defective  and  insufficient  to  se- 
cure the  happiness  of  our  people,  we  can 
assemble  with  all  the  coolness  of  philoso- 
phers and  set  it  to  rights,  while  every  oth- 
er nation  on  earth  must  have  recourse  to 
arms  to  amend  or  to  restore  thmr  consti- 
tutions. 

(Julian  P.  Bnyd  et  al.,  eds-,  Papen  Thomas 
Jefferson,  vol.  12,  p.  113) 

From  his  position  as  the  United  States  repre- 
sentative to  France,  so  Jefferson  viewed  the  delib- 
erati'/v  is  back  home,  Of  these,  he  had  great  expec- 
tations which  he  fc.  jtred  with  his  fellow  Virginian 
James  Madison,  urging  him  to  argue  for  a  central 
government  with  sufficient  power  to  deal  effective- 
ly with  national  issues.  Jefferson  had  proposed  a 
method  of  r  bating  an  executive  branch  of  govern- 
ment in  177b  while  he  served  in  the  Continental 
Congress,  "so  that  Congress  itself  should  meddle 
only  with  what  should  be  legislative."  He  became 
convinced  that  the  Confederation  could  be  fixed 
by  creating  three  separate  branches  of  govern- 
ment, and  that  "to  make  us  one  nation  as  to  for- 
eign concerns,  and  keep  us  distinct  in  Domestic 
ones,  gives  the  outline  of  the  proper  division  of 
r  wers  between  the  general  and  [state]  govern- 
.^unts."  This  jutf^ment  led  him  toward  a  broad 
view  of  what  tl  ,  proposed  1787  convention  should 
do,  and  he  formulated  in  the  process  a  rather  ad- 
vanced philosophy  of  judicial  review  as  a  counter- 
poise to  Madison's  suggestion  that  Congress  be 
given  a  veto  power  over  state  laws.  In  fact,  Jeffer- 
son argued  that  even  the  Confederation  Congress 
had  inherent  powers  to  govern  m  areas  not  ex- 
pre'ioly  provided  by  the  Articles  Confederation. 


His  broad,  and  mostly  centralist,  position  became 
settled  in  his  mind  by  late  summer  in  1787,  the 
time  when  the  convention  was  locked  in  heated 
debate.  Writing  to  Edward  Carrington,  a  fellow 
Virginian,  on  August  4,  he  remarked: 

With  all  the  imperfections  of  our  present 
government,  it  is  without  comparison  the 
best  existing  or  that  ever  did  exist.  Its 
greatest  defect  is  the  imperfect  manner  in 
which  matters  of  commerce  have  been 
provided  for.  It  has  been  so  often  said,  as 
to  be  generally  believed,  that  Congress 
have  no  power  by  the  confederation  to  en- 
force any  thing,  e.g.  contributions  of 
money.  It  was  not  necessary  to  give  them 
that  power  expressly;  they  have  it  by  the 
law  of  nature.  When  two  nations  make  a 
compact,  there  results  to  each  a  power  of 
compelling  the  other  to  execute  it.  Com- 
pulsion was  never  so  easy  as  in  our  case, 
where  a  single  frigate  would  soon  levy  on 
the  commerce  of  any  state  the  deficiency 
of  its  contributions;  nor  more  safe  than 
in  the  hands  of  Congress  which  has  al- 
ways shewn  that  it  would  wait,  as  it 
ought  to  do,  to  the  last  extremities  before 
it  would  execute  any  of  its  powers  which 
are  disagreeable. 

(Papers  of  Thomas  Jefferson, 
vol.  11,  p.  678-9) 

In  Jefferson's  mind,  viewed  from  his  perspective  in 
royal  France,  a  division  of  powers  would  serve  the 
new  nation  well.  It  was  the  difficulty  of  administer- 
ing every  detail  of  government  that  caused  the 
Confederation  Congress  to  lose  sight  of  its  duties 
and  responsibilities.  Jefferson  favored  creation  of 
some  sort  of  executive  office  to  correct  this  prob- 
lem. 

/  think  it  very  material  to  separate  in  the 
hands  of  Congress  ttie  Executive  and  Leg- 
islative powers,  as  the  Judiciary  already 
are  in  some  degrees.  This  I  hope  will  be 
done.  The  want  of  it  has  been  the  source 
of  more  evil  than  U)e  have  ever  expert 
encedfrom  any  other  cause.  Nothing  is  so 
embarrassing  nor  so  mischievous  in  a 
great  assembly  as  the  details  of  execution. 
The  smallest  trifle  of  that  kind  occupies 
as  long  as  the  most  important  act  of  legis- 
lation, and  takes  place  of  every  thing  else. 
Let  any  man  recollect,  or  look  -aver  th£ 
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files  of  Congress,  he  will  observe  the  most 
important  propositions  hanging  over 
from  week  to  week  and  month  to  month, 
till  the  occasions  have  past  them,  and  the 
thing  never  done.  I  have  ever  viewed  the 
executive  details  as  the  greatest  cause  of 
evil  to  u<\  because  they  in  fact  place  us  as 
if  wc  had  nc  federal  heady  by  diverting 
the  attention  of  that  head  from  great  to 
small  objects;  and  should  this  division  of 
power  not  be  recommended  by  the  Con- 
vention, it  is  my  opinion  Congress  should 
make  it  itself  by  establishing  an  Execu- 
tive committee. 

{Papers  of  Thomas  Jefferson,  vol.  11,  p.  679) 

When  he  learned  of  the  proposed  new  constitu- 
tion, he  expressed  general  approval  of  the  plan, 
and  he  especially  liked  the  parts  that  introduced 
more  direct  democratic  government.  Features  pro- 
viding for  the  peaceful  continuation  of  government 
without  continual  recurrence  to  the  states,  the  sep- 
aration of  powers,  and  creation  of  an  executive 
branch  with  veto  power  promised  to  improve  the 
nation's  government  He  described  his  reaction  in 
a  long  letter  to  Madison: 

/  like  the  power  given  the  Legislature  to 
levy  taxes;  and  for  that  reason  solely  ap- 
prove of  the  greater  house  being  chosen  by 
the  people  directly.  For  iho*  I  think  a 
house  chosen  by  them  will  be  very  illy 
qualified  to  legislate  for  the  Union,  for 
foreign  nations  &c.  yet  this  evil  does  not 
weigh  against  the  good  of  preserving  in- 
violate the  fundamental  principle  that  the 
people  are  not  to  be  taxed  but  by  represen- 
tatives chosen  immediately  by  themselves. 
I  am  captivated  by  the  compromise  of  the 
opposite  claims  of  the  great  and  little 
states,  of  the  latter  to  equal,  and  the  for- 
mer to  proportional  influence.  I  am  much 
pleased  too  with  the  substitution  of  the 
method  of  voting  by  persons,  instead  of 
that  of  voting  by  states:  and  I  like  the  neg- 
ative given  to  the  Executive  with  a  third 
of  either  house,  though  I  should  have  liked 
it  better  had  the  Judiciary  been  associat- 
ed for  that  purpose,  or  invested  with  a 
similar  and  separate  power. 

[The  Papers  of  Thomas  Jefferson. 
vol.  12,  p.  439-40) 


Jefferson  continued  with  an  outline  of  what  he 
did  not  like,  listing  first  the  omission  of  a  bill  of 
rights  that  would  provide  "clearly  and  without  the 
aid  of  sophisms"  for  such  fundamental  freedoms 
as  religion  and  press,  trial  by  jury,  and  protection 
from  standing  armies  and  monopolies.  "A  bill  of 
rights  is  what  the  people  are  entitled  to  against  ev- 
ery government  on  earth,  general  or  particular,  and 
what  no  just  government  should  refuse,  or  rest  on 
inference,"  he  added,  and  on  this  particular  point 
he  never  wavered.  At  first,  Jefferson  felt  so  strong- 
ly about  the  need  for  amendments  to  protect  fun- 
damental rights  that  he  expressed  in  no  uncertain 
terms  his  hops  that  nine  states  would  approve  the 
constitution  so  that  it  would  be  ratified,  but  that 
the  last  four  might  withhold  approval  until  a  bill  of 
rights  was  added.  This  would  prevent  a  clear  and 
firm  union  from  coming  into  being  until  such  a  bill 
was  added  to  the  Constitution.  Ironically,  Jeffer- 
son's impractical  design  for  ratification,  expressed 
in  a  letter  to  a  fellow  Virginian,  was  used  by  Pat- 
rick Henry  in  the  Virginia  convention  in  an  attempt 
to  win  votes  for  those  opposed  to  the  constitution 
on  other  grounds,  a  ploy  strongly  challenged  by 
James  Madison.  Jefferson  continued  to  press  for  a 
bill  of  rights,  and  he  had  the  pleasure  of  watching 
it  move  rapidly  toward  adoption  when  he  was  Sec- 
retary of  State  in  the  first  administration. 

The  only  other  part  of  the  proposed  constitution 
that  greatly  troubled  Jefferson  was  the  re-eligibility 
of  the  president.  As  he  explained  to  George  Wash- 
ington, whom  he  knew  would  be  elected  the  first 
president,  Jefferson  feared  that  the  office  would  be 
given  several  times  by  election,  then  made  an  of- 
fice for  life,  then  become  hereditary.  He  wrote: 

/  was  much  an  enemy  to  monarchy  before 
I  came  to  Europe.  I  am  ten  thousand 
times  more  so  since  I  have  seen  what  they 
are  There  is  scarcely  an  evil  known  in 
these  countries  which  may  not  be  traced 
to  their  king  as  its  source,  nor  a  good 
which  is  not  derived  from  the  small  fibres 
of  republicanism  existing  among  them.  I 
can  further  say  with  safety  there  is  not  a 
crowned  head  in  Europe  whose  talents  or 
merit  would  enable  him  to  be  elected  a 
vestryman  by  the  people  of  any  parish  in 
America.  However  I  shall  hope  that  before 
there  is  danger  of  this  change  taking 
place  in  the  office  of  President,  the  good 
sense  and  free  spirit  of  our  countrymen 
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will  make  the  changes  necessary  to  pre- 
vent it.  Under  this  hope  I  look  forward  to 
the  general  adoption  of  the  new  constitu- 
tion with  anxiety,  as  necessary  for  us  un- 
der our  present  circumstances, 

{Papers  of  Thomas  Jefferson,  vol.  13,  p.  128) 

But  because  of  the  universal  popularity  of  George 
Washington,  few  contemporaries  shared  Jefferson's 
apprehensions,  and  his  unceasing  belief  that  the 
re-election  of  the  president  should  be  limited  did 
not  become  part  of  the  constitution  until  1951 
when  the  Twenty-second  Amendment  was  ratified. 

By  the  spring  of  1788,  Jefferson  had  reconciled 
himself  to  improving  the  imperfect  Constitution 
over  the  coming  years  rather  than  during  the 
process  of  ratification.  As  he  explained  to  a 
Frenchman: 

/  see  in  this  instrument  a  great  deal  of 
good.  The  consolidation  of  our  govern- 
ment, a  just  representation,  an  adminis- 
tration of  same  permanence  and  other 
features  of  great  value,  will  be  gained  by 
it  There  are  indeed  some  faults  which  re- 
volted me  a  good  deal  in  the  first  moment: 
but  we  must  be  contented  to  travel  on  to- 
wards perfection,  step  by  step.  We  must  be 
contented  with  the  ground  which  this  con- 
stitution will  gain  for  us,  and  hope  that  a 
favourable  moment  will  come  for  correct- 
ing what  is  amiss  in  it. 

[Papers  of  Thomas  Jefferson,  vol.  13,  p.  174) 

And  on  the  eve  of  establishing  the  new  govern- 
ment, Jefferson  viewed  the  future  optimistically: 

Our  new  constitution,  of  which  you  speak 
also,  has  succeeded  beyond  what  I  appre- 
hended it  would  have  done.  I  did  not  at 
first  believe  that  11  states  out  of  13  would 
have  consented  to  a  plan  consolidating 
tfiem  so  much  into  one.  A  change  in  their 
dispositions  which  had  taken  place  since 
I  left  them,  had  rendered  this  consolida- 
tion necessary,  that  is  to  say,  had  called 
for  a  federal  government  which  could 
walk  upon  its  own  legs,  without  leaning 
for  support  on  the  state  legislatures.  A 
sense  of  this  necessity,  and  a  submission 
to  it,  is  to  me  a  new  and  consolatory 
proof  that  wherever  the  people  are  well  in- 
formed they  can  be  trusted  with  their  own 
government;  that  whenever  things  get  so 


far  wrong  as  to  attract  their  notice,  they 
may  be  relied  on  to  set  them  to  rights. 

[Papers  of  Thomas  Jefferson,  vol.  14,  p.  420) 

Jefferson's  philosophy  remained  as  he  expressed 
it  to  George  Mason,  a  Virginia  delegate  to  the  Con- 
stitutional Convention  who  refused  to  sign  the 
document,  nrt  long  after  becoming  Secretaiy  of 
State:  "In  general  I  think  it  necessary  to  give  as 
well  as  take  in  a  government  like  ours."  He  was  to 
have  many  chances  to  practice  that  philosophy  as 
the  new  government  moved  forward  and  he  found 
himself  at  odds  with  the  strong  Secretary  of  the 
Treasury,  Alexander  Hamilton,  whose  view  of  re- 
publicanism differed  considerably  from  his  own. 
Their  debate  and  opposing  philosophies  over  the 
creation  of  the  national  bank  are  classic  state- 
ments of  strict  and  loose  interpretations  of  federal 
powers  as  outlined  in  the  Constitution.  Jefferson 
argued  that  the  Constitution  said  nothing  about  a 
bank,  and  that  the  government  could  not  therefore 
create  one.  But  his  position  was  not  so  simple  on 
the  matter  of  constitutional  interpretation.  Jeffer- 
son above  all  other  founding  fathers  was  comfort- 
able with  change  throughout  his  long  life,  and  to 
isolate  his  opinions  in  a  few  statements  made  dur- 
ing the  first  decade  of  the  nation's  history  leads  to 
a  contorted  understanding  of  his  philosophy  in 
general. 

Some  of  the  strict  constructionist  views  he  ex- 
pressed during  the  1790s  stemmed  from  what  Jef- 
ferson thought  to  be  monarchists'  attempts  to  cen- 
tralize power  in  the  executive  branch  and  in  the 
Senate,  steps  he  believed  to  be  confirmed  by  adop- 
tion of  the  Alien  and  Sedition  Acts.  Enforcement  of 
those  acts  threatened  the  liberties  of  all  Americans 
by  restricting  speech  and  freedom  of  expression, 
and  Jefferson  had  denounced  them  most  strongly 
in  his  Kentucky  Resolution  of  1798.  Concerned 
that  the  threat  of  war  with  European  powers  was 
being  used  by  the  Federalists  to  concentrate  pow- 
er in  a  few  hands,  Jefferson  wrote  a  remarkable 
statement  of  his  political  principles  in  which  he 
stated — perhaps  overstated  in  some  instances — his 
fundamental  commitment  to  the  Constitution  and 
republican  government.  In  a  1799  letter  to  Elbridge 
Gerry,  another  delegate  to  the  Constitutional  Con- 
vention who  refused  to  sign,  he  said: 

/ .  .  .  wish  an  inviolable  preservation  of 
our  present  federal  constitution,  accord- 
ing to  the  true  sense  in  which  it  was 
adopted  by  the  States,  that  in  which  it 
was  advocated  by  its  friends,  and  not  that 
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which  its  enemies  apprehended,  who 
therefore  became  its  enemies;  and  I  am 
opposed  to  the  monarchising  its  features 
by  the  forms  of  its  administration,  with  a 
vieiv  to  conciliate  a  first  transition  to  a 
President  and  Senate  for  life,  and  from 
that  to  a  hereditary  tenure  of  these  offices, 
and  thus  to  worm  out  the  elective  princi- 
ple. I  am  for  preserving  to  the  States  the 
powers  not  yielded  by  them  to  the  Union, 
and  to  the  legislature  of  the  Union  its  con- 
stitutional share  in  the  division  of  pow- 
ers; and  I  am  not  for  transferring  all  the 
powers  of  the  States  to  the  general  govern- 
ment, and  all  those  of  that  government  to 
the  Executive  branch. 

(Paul  Leicester  Ford,  The  Writings  of  Thomas 
Jefferson  (1896),  VII,  327) 

He  feared  a  trend  toward  the  abuses  of  power  as 
he  outlined  them  in  this  letter,  and  the  climate  of 
partisan  strife  during  the  late  1790s  discouraged 
him.  Topically,  Jefferson  turned  toward  philosophi- 
cal principles  that  he  had  advocated  since  the  birth 
of  the  nation,  and  he  applied  them  to  acts  of  gov- 
ernment with  which  he  had  disapproved  since 
adoption  of  the  Constitution.  He  had  opposed  a 
standing  army  all  along  and  detested  Hamilton's 
use  of  a  national  debt  to  strengthen  federal  author- 
ity. In  the  months  after  debate  over  the  Kentucky 


and  Virginia  Resolutions,  Jefferson  became  expan- 
sive in  his  expression  of  opinion  regarding  the 
Constitution  as  he  continued  his  letter  to  Gerry: 

/  am  for  a  government  rigorously  frugal 
and  simple,  applying  all  the  possible  sav- 
ings of  the  public  revenue  to  the  discharge 
of  the  national  debt;  and  not  for  a  multi- 
plication of  officers  and  salaries  merely 
to  make  partisans,  and  for  increasing,  by 
every  device,  the  public  debt,  on  the  prin- 
ciple of  its  being  a  public  blessing.  I  am 
for  relying,  for  internal  defence,  on  our 
militia  solely,  till  actual  invasion,  and 
for  such  a  naval  force  only  as  may  protect 
our  coasts  and  harbors  from  such  depre- 
dations as  we  have  experienced;  and  not 
for  a  standing  army  in  time  of  peace, 
which  may  overawe  the  public  sentiment; 
nor  for  a  navy,  which,  by  its  own  ex- 
penses and  the  eternal  wars  in  which  it 
will  implicate  us,  will  grind  us  with  pub- 
lic burthens,  and  sink  us  under  them.  I 
am  for  free  commerce  with  all  nations; 
political  connection  with  none;  and  little 
or  no  diplomatic  establishment.  And  I  am 
not  for  linking  ourselves  by  new  treaties 
with  the  quarrels  of  Europe;  entering  that 
field  of  slaughter  to  preserve  their  bal- 
ance, or  joining  in  the  confederacy  of 


ERIC 


Ms  Constitution 


V  u 


702 


kings  to  war  against  the  principles  of  lib- 
erty. I  am  for  freedom  of  religion,  and 
against  maneuvres  to  bring  about  a  legal 
ascendancy  of  one  sect  over  another:  for 
freedom  of  the  press,  and  against  all  vio- 
lations of  the  constitution  to  silence  by 
force  and  not  by  reason  the  complaints  or 
criticisms,  just  or  unjust,  of  our  citizens 
against  the  conduct  of  their  agents.  And  I 
am  for  encouraging  the  progress  of  sci- 
ence in  all  its  branches;  and  not  for  rais- 
ing a  hue  and  cry  against  the  sacred 
name  of  philosophy;  for  awing  the  human 
mind  by  stories  of  raw-head  and  bloody 
bones  to  a  distrust  of  its  own  vision,  and 
to  repose  implicitly  on  that  of  others;  to 
go  backwards  instead  of  forwards  to  look 
for  improvement;  to  believe  that  govern- 
ment, religion,  morality,  and  every  other 
science  were  in  the  highest  perfection  in 
ages  of  the  darkest  ignorance,  and  that 
nothing  can  ever  be  devised  more  perfect 
than  what  was  established  by  our  forefa- 
thers. 

(Ford,  The  Writings  of  Thomas  Jefferson,  VII,  327-9) 

This  statement  was  written  during  a  time  when 
Jefferson  feared  for  the  survival  of  the  union,  but 
in  it  one  sees  clearly  his  belief  that  it  must  be  pre- 
served by  recourse  to  the  power  of  the  people 
scattered  over  the  land,  in  whom  he  had  consum- 
mate faith.  Jefferson  was  prepared  to  repose  fully 
his  faith  in  the  people,  contrasting  them  with  the 
commercial,  monied  interests  collected  into  the 
cities  of  the  eastern  seaboard.  By  1820  he  believed 
those  latter  groups  had  finally  abandoned  the  hope 
of  producing  a  monarchy  in  this  country,  but  they 
had  turned  their  energies  toward  consolidating  all 
power  in  the  national  government.  This  he  found 
disturbing. 

While  he  continued  to  express  his  belief  in  the 
separation  of  powers  and  the  system  of  checks 
and  balances,  he  refused  to  appeal  to  the  public 
when  some  thought  these  principles  were  under 
attack.  As  he  explained  to  Spencer  Roane,  A  Vir- 
ginia judge,  in  1819: 

I  withdraw  from  all  contests  of  opinion, 
and  resign  everything  cheerfully  to  thz 
generation  now  in  place.  They  are  wiser 
than  we  were,  and  their  successors  will  be 
wiser  than  they,  from  the  progressive  ad- 
vance of  science.  Tranquillity  is  the  sum- 


mum  bonum  of  age.  I  wish,  therefore,  to 
offend  no  man's  opinion,  nor  to  draw  dis- 
quieting animadversions  on  my  own. 
While  duty  required  it,  I  met  opposition 
with  a  firm  and  fearless  step.  But  loving 
mankind  in  my  individual  relations  with 
them,  I  pray  to  be  permitted  to  depart  in 
their  peace;  and  like  the  superannuated 
soldier,  'quadragenis  stipendiis  emeritis, 1 
to  hang  my  arms  on  the  post. 

(Ford,  The  Writings  of  Thomas 
Jefferson,  X,  142-3) 

His  faith  in  improvement  found  its  constitutional 
home  in  the  amending  system  adopted  as  part  of 
the  Constitution.  He  argued  that  "the  real  friends 
of  the  constitution  in  its  federal  form,  if  they  wish 
it  to  be  immortal,  should  be  attentive,  by  amend- 
ments, to  make  it  keep  pace  with  the  advance  of 
the  age  in  science  and  experience"  This  process 
would  allow  peaceful  change  and  demonstrate 
how  our  superior  system  of  government  moved 
forward  without  the  revolution  or  force  that  still 
characterized  European  governments. 

Jefferson  believed  in  a  strict  construction  of  the 
Constitution,  to  be  sure,  but  his  support  for  the 
governmental  system  designed  in  1787  was  always 
firm,  sustained  by  his  faith  in  the  democratic  proc- 
ess. His  advocacy  of  "a  little  revolution"  periodi- 
cally— perhaps  in  each  generation — must  be 
viewed  alongside  his  dedication  to  the  amending 
process  to  bring  about  peaceful  change,  and  his 
fear  that  a  second  constitutional  convention  would 
be  unwise.  A  study  of  Jefferson's  constitutional 
thought  reveals  most  clearly  the  characteristic  of 
his  great  mind  often  overlooked:  his  opinion  was 
never  fixed  in  any  one  position  to  remain  unchang- 
ing forever.  Moreover,  his  evolving  philosophy 
throughout  his  long  life  was  quite  positive  and  op- 
timistic. These  are  characteristics  one  should  ex- 
pect in  the  foremost  spokesman  for  democracy  in 
the  modern  world,  and  our  constitutional  system  is 
stronger  because  of  them. 


Charles  T.  CuIIen  is  president  and  librarian  of  the  New- 
berry Library  in  Chicago;  he  was  until  recently  editor  of 
The  Papers  of  Thomas  Jefferson, 
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For  the  Classroom 


CONSTITUTIONAL  RIGHTS 
IN  A  TIME  OF  CRISIS, 
1941-1945 


The  lesson  which  follows  has  been  designed  for  use  in  the  high  school  class- 
room, in  courses  that  teach  American  history  and  government  It  is  one  of  six- 
ty lessons  developed  by  Project  '87  with  a  grant  from  the  National  Endowment 
for  the  Humanities.  This  lesson  may  be  photocopied  for  classroom  application 
with  the  attribution  noted  on  page  1, 

The  complete  book  of  lessons,  called  Lessons  on  the  Constitution:  Supplements 
to  High  School  Courses  in  American  History,  Government  and  Civics,  was  devel- 
oped for  Project  '87  by  John  J.  Patrick,  Department  of  Curriculum  and  Instruc- 
tion, Indiana  University,  and  Richard  C.  Remy,  Mershon  Center,  Ohio  State 
University.  Paul  Finkelman,  History  Department,  State  University  of  New 
York,  Binghamton,  served  as  consulting  historical  editor.  The  book  may  be  or- 
dered from  the  Social  Science  Education  Consortium,  855  Broadway,  Boulder, 
CO  80302.  Single  copies  are  $19.50  prepaid. 


On  December  7,  1941,  Japanese  airciait  attacked  Pearl  Har- 
bor in  Hawaii.  The  surprised  defenders  suffered  a  crushing 
defeat.  The  Japanese  disabled  or  destroyed  five  American  bat- 
tleships and  three  cruisers,  killing  2,355  members  of  the  Amer- 
ican armed  services.  The  attack  left  another  1,178  military  per- 
sonnel wounded. 

President  Roosevelt  denounced  the  "sneak  attack"  and  Con- 
gress declared  war  on  Japan.  A  few  days  later  Germany  and 
Italy  declared  war  on  the  United  States.  Thus,  Americans  en- 
tered World  War  H. 

Within  three  months,  the  Japanese  overran  most  of  south- 
east Asia  and  the  American  territories  of  Guam  and  the  Philip- 
pine Islands.  Americans  feared  a  Japanese  invasion  of  Hawaii, 
or  even  of  California. 

General  J.  L.  DeWitt,  responsible  for  defending  the  Pacific 
Coast  against  enemy  attack,  feared  that  the  112,000  persons  of 
Japanese  ancestry  who  lived  in  the  West  Coast  states  might  be 
a  threat  to  national  security.  General  DeWitt  recommended 
that  these  people  be  sent  away  from  the  region. 

Suspension  of  Constitutional  Rights 

More  than  75,000  American  citizens  of  Japanese  ancestry 
lived  on  the  West  Coast  of  the  United  States.  With  a  few  ex- 
ceptions, all  of  these  cit  izens  had  been  born  and  raised  in  the 
United  States.  The  overwhelming  majority  of  them  had  never 
seen  Japan.  Virtually  all  of  them  spoke  English.  These  Japa- 
nese Americans  considered  themselves  loyal  American  citi- 
zens. 

Over  thirty-five  thousand  Japanese  immigrants  also  lived  on 
the  West  Coast.  These  men  and  women  had  come  to  the  Unit- 
ed States  before  1924.  Although  legally  citizens  of  Japan,  most 
considered  themselves  loyal  to  their  adopted  country. 

In  the  weeks  after  the  bombing  at  Pearl  Harbor,  some  peo- 
ple pointed  out  that  these  older  Japanese  were  not  United 
States  citizens,  but  Japanese  citizens,  even  though  they  had 
lived  in  the  U.S.  for  many  years.  However,  few  Americans  un- 
derstood that  at  the  time  it  was  illegal  for  Japanese  nationals 
to  become  naturalized  citizens.  In  1922,  in  the  case  of  Ozawa 
v.  United  States,  the  Supreme  Court  held  that  certain  Asians 
(such  as  Japanese,  Chinese,  and  Koreans)  could  not  become 
naturalized  citizens.  Thus,  although  many  of  the  Japanese  im- 
migrants living  in  the  United  States  had  wanted  to  become  citr 
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izens,  the  Court  had  denied  them  that  right.  The  government 
only  made  exceptions  for  Japanese  immigrants  who  had 
fought  in  World  War  L  Further  examples  of  discrimination 
against  the  Japanese  came  in  1924,  when  tha  Congress  prohib- 
ited all  Japanese  immigration  to  the  United  States. 

Thus,  the  government  did  not  allow  Japanese  immigrants  to 
become  citizens  and  prohibited  their  relatives  from  joining 
them  in  the  United  States.  Nevertheless,  these  Japanese  were 
loyal  to  their  adopted  country.  Born  in  the  United  States,  the 
children  of  these  immigrants  had,  of  course,  become  citizens 
at  birth.  They  also  considered  themselves  patriotic  and  loyal. 
Yet  many  American  politicians  and  leaders  thought  otherwise. 
Secretary  of  War  Henry  L.  Stimson  urged  President  Roosevelt 
to  take  action  to  remove  all  American  citizens  of  Japanese  an- 
cestry, as  well  as  all  Japanese  immigrants,  from  the  West 
Coast. 

On  February  19,  1942,  The  President  issued  Executive  Or- 
der #9066  giving  authority  to  military  commanders  to  estab- 
lish special  zones  in  territory  threatened  by  enemy  attack.  The 
order  invested  the  military  commanders  with  power  to  decide 
who  could  come,  go,  or  remain  in  the  special  military  areas. 
The  President  issued  this  executive  order  on  his  own  author- 
ity, under  the  Constitution,  as  commander-in-chief  of  the  na- 
tion's armed  forces. 

On  March  2,  General  DeWitt  established  Military  Areas  #1 
and  #2  in  the  western  part  of  the  United  States. 

On  March  21,  Congress  passed  a  law  in  support  of  the 
President's  Executive  Order  and  of  the  subsequent  actions  of 
General  DeWitt. 

On  March  24,  General  DeWitt  proclaimed  a  curfew  be- 
tween the  hours  of  8:00  p.m.  and  6:00  a.m.  for  all  persons  of 
Japanese  ancestry  living  within  Military  Area  #1,  which  com- 
prised the  entire  Pacific  coastal  region. 

On  May  9,  General  DeWitt  ordered  the  exclusion  from  Mili- 
tary Area  #1  of  all  persons  of  Japanese  background.  The  vast 
majority  of  these  people  were  U.S.  citizens  born  on  American 
soil.  These  people  had  thoroughly  American  attitudes,  beliefs, 
and  behavior.  Most  of  them  would  have  felt  out  of  place  in  Ja- 
pan. 

The  military  sent  the  Japanese  Americans  to  the  relocation 
centers  far  from  the  coastal  region.  In  effect,  this  action  placed 
more  than  75,000  American  citizens  who  had  broken  no  laws 
in  jail  without  trials.  The  government  did  not  charge  any  of 
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these  people  with  crimes. 

They  could  take  with  them  only  what  they  could  carry.  A 
government  order  dated  December  8,  1941  froze  their  bank  ac- 
counts leaving  tiy*m  without  funds.  To  raise  cash,  they  had  to 
sell  any  possessions  they  could.  Other  Americans  and  local 
governments  took  advantage  of  their  plight,  offering  to  buy 
possessions  and  property  at  low  prices  that  rarely  reflected 
the  value  of  the  goods.  These  Japanese  Americans  could  never 
regain  most  possessions  and  property  lost  in  this  way. 

Constitutional  Issues 

Military  commanders,  acting  under  authority  granted  by  the 
President  and  Congress,  had  denied  more  than  75,000  Ameri- 
can citizens  their  constitutional  rights  of  "due  process,"  The 
Fifth  Amendment  says,  "No  person  shall  be. .  .deprived  of  life, 
liberty,  or  property,  without  due  process  of  law. . . ."  Article  I, 
Section  9,  of  the  Constitution  grants  the  privilege  of  the  writ 
of  habeas  corpus,  a  written  court  order  issued  to  inquire 
whether  or  not  a  person  is  lawfully  imprisoned  or  detained. 
The  writ  demands  that  the  persons  holding  the  prisoner  either 
justify  his  or  her  detention  or  release  the  person. 

Had  the  government  taken  away  the  constitutional  rights  of 
Japanese  Americans?  The  Supreme  Court  finally  had  to  rule 
on  the  legality  of  holding  thousands  of  American  citizens  in 
detention  camps  solely  because  of  their  ancestry.  Would  the 
Court  overturn  military  actions  sanctioned  by  the  President 
and  Congress? 

Three  notable  cases  involving  the  constitutional  rights  of 
Japanese  Americans  came  before  the  Supreme  Court.  They 
were: 

1.  Hirabayashi  v.  United  States  (1943) 

2.  Korematsu  v.  United  States  (1944) 

3.  Ex  parte  Endo  (1944) 


The  Hirabayashi  Case 

Gordon  Hirabayashi  was  an  American  citizen  of  Japanese 
ancestry.  Born  in  the  United  States,  he  had  never  seen  Japan. 
He  had  done  nothing  to  suggest  disloyalty  to  the  United  States. 

Background  to  the  Case.  Hirabayashi  was  arrested  and 
convicted  for  violating  General  DeWitt's  curfew  order  and  for 
failing  to  register  at  a  control  station  in  preparation  for  trans- 
portation to  a  relocation  camp.  At  the  time  Hirabayashi  was 
studying  at  the  University  of  Washington.  He  was  a  model  citi- 
zen and  well-liked  student,  active  in  the  local  Y.M.C.A.  and 
church  organizations.  Hirabayashi  refused  to  report  to  a  con- 
trol center  or  obey  the  curfew  order  because  he  believed  both 
orders  were  discriminatory  edicts  contrary  to  the  very  spirit  of 
the  United  States.  He  later  told  a  court,  "I  must  maintain  the 
democratic  standards  for  which  this  nation  lives. ...  I  am  ob- 
jecting to  the  principle  of  this  order  which  denies  the  rights  of 
human  beings,  including  citizens." 

The  Decision.  The  Court  unanimously  upheld  the  curfew 
law  for  "Japanese  Americans"  living  in  Military  Area  #1.  The 
Court  said  the  President  and  Congress  had  used  the  war  pow- 
ers provided  in  the  Constitution  appropriately.  The  Court  also 
held  that  the  curfew  order  did  not  violate  the  Fifth  Amend- 
ment. 

Speaking  for  the  Court,  Chief  Justice  Harlan  F.  Stone  aid 
discrimination  based  only  upon  race  was  "odious  to  a  free 
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people  whose  institutions  are  founded  upon  the  doctrine  of 
equality."  However,  in  this  case,  Stone  said,  the  need  to  pro- 
tect national  security  in  time  of  war  necessitated  consider- 
ation of  race. 

The  Court  only  ruled  on  the  legality  of  the  curfew  order.  It 
avoided  the  larger  issue  of  the  legality  of  holding  American  cit- 
izens  in  detention  centers  and  latei     large,  barbed-wire  en- 
closures, which  the  government  called  "relocation  camps." 

Hirabayashi  eventually  spent  more  than  three  years  in  coun- 
ty jails  and  federal  prisons  for  his  refusal  to  go  along  with  a 
law  that  made  him  a  criminal  simply  because  of  his  ancestry. 

The  Korematsu  Case 

Fred  Korematsu  was  born  and  raised  in  Oakland,  California. 
He  could  read  and  write  only  English.  He  had  never  visited  Ja- 
pan and  knew  little  or  nothing  about  the  Japanese  way  of  life. 

Background  to  the  Case.  In  June,  1941,  before  America's 
official  entry  into  World  War  II,  Fred  Korematsu  tried  to  enlist 
in  the  Navy*  Although  the  Navy  was  actively  recruiting  men  in 
anticipation  of  entering  the  war,  the  service  did  not  allow  Kor- 
ematsu, an  American  citizen  of  Japanese  ancestry,  to  enlist.  He 
then  went  to  work  in  a  shipyard  as  a  welder.  When  the  war 
began,  he  lost  his  job  because  of  his  Japanese  heritage.  Kore- 
matsu found  part-time  work  as  a  welder.  Hoping  to  move  to 
Nevada  with  his  fiancee,  who  was  not  a  Japanese-American, 
Korematsu  ignored  the  evacuation  orders  when  they  came.  As 
an  American  citizen  he  felt  the  orders  should  not  apply  to  him 
in  any  event.  The  FBI  arrested  Korematsu,  who  was  convicted 
of  violating  orders  of  the  commanders  of  Military  Area  #1. 

The  Decision.  By  a  6-3  vote,  the  Court  upheld  the  exclu- 
sion of  Japanese  Americans  from  the  Pacific  coastal  region. 
The  needs  of  national  security  in  a  time  cf  crisis  justified  the 
"exclusion  orders."  The  war  power  of  the  president  and  Con- 
gress, provided  by  the  Constitution,  provided  the  legal  basis 
for  the  majority  decision. 

Justice  Hugo  L.  Black  admitted  that  the  "exclusion  orders" 
forced  citizens  of  Japanese  ancestry  to  endure  severe  hard- 
ships. "But  hardships  are  a  part  of  war,"  said  Black,  "and  war 
is  an  aggregation  of  hardships." 

Justice  Black  maintained  that  the  orders  had  not  "excluded" 
Korematsu  primarily  for  reasons  of  race,  but  for  reasons  of 
military  security.  The  majority  ruling  really  did  not  say  wheth- 
er or  not  the  relocation  of  Japanese  Americans  was  constitu- 
tional. Rather,  the  Court  sidestepped  that  touchy  issue,  empha- 
sizing instead  the  national  crisis  caused  by  the  war. 

Dissenting  Opinions.  Three  justices — Murphy,  Jackson, 
and  Roberts — disagreed  with  the  majority.  Justice  Roberts 
thought  it  a  plain  "case  of  convicting  a  citizen  as  punishment 
for  not  submitting  to  imprisonment  in  a  concentration  camp 
solely  because  of  his  ancestry,"  without  evidence  concerning 
his  loyalty  to  the  United  States. 

Justice  Murphy  said  that  the  "exclusion  orders"  violated  the 
right  of  citizens  to  "due  process  of  law."  Furthermore,  Murphy 
claimed  that  the  decision  of  the  Court's  majority  amounted  to 
the  "legalization  of  racism."  "Racial  discrimination,"  he  said, 
"in  any  form  and  in  any  degree  has  no  justifiable  part  whatev- 
er in  our  democratic  way  of  life." 

Murphy  admitted  that  the  argument  citing  military  necessity 
carried  weight,  but  he  insisted  that  the  military  necessity  claim 
must  "subject  itself  to  the  judicial  process"  to  determine 
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'•whether  the  deprivation  is  reasonably  related  to  a  public  dan- 
ger that  is  so  'immediate,  imminent,  and  impending'  " 

Finally,  Murphy  concluded  that  "individuals  must  not  be  left 
impoverished  in  their  constitutional  rights  on  a  plea  of  military 
necessity  that  has  neither  substance  nor  support." 

The  Endo  Case 

In  1942,  the  government  dismissed  Mitsuye  Endo  from  her 
civil  service  job  in  California  and  the  military  ordered  her  to  a 
relocation  center.  She  had  never  attended  a  Japanese  language 
school  and  could  neither  read  nor  write  Japanese.  She  was  a 
United  States  citizen  with  a  brother  serving  in  the  U.S.  Army. 
Her  family  did  not  even  subscribe  to  a  Japanese  language 
newspaper. 

Background  on  the  Case.  Miss  Endo's  attorney  filed  a 
writ  of  habeas  corpus  on  her  behalf,  contending  that  the  War 
Relocation  Authority  had  no  right  to  detain  a  loyal  American 
citizen  who  was  innocent  of  all  the  various  allegations  that  the 
Army  had  used  to  justify  evacuation. 

The  Decision.  The  Supreme  Court  ruled  unanimously  that 
Mitsuye  Endo  "should  be  given  her  liberty."  The  government 
should  release  the  Japanese  American  woman  from  custody 
whose  loyalty  to  the  United  States  had  been  clearly  estab- 
lished. 

Justice  Douglas  said,  "Loyalty  is  a  matter  of  the  heart  and 
mind,  not  of  race,  creed  or  color  " 

Justice  Murphy  added,  "I  am  of  the  view  that  detention  in 
Relocation  Centers  of  persons  of  Japanese  ancestry  regardless 
of  loyalty  is  not  only  unauthorized  by  Congress  or  the  Execu- 
tive, but  is  another  example  of  the  unconstitutional  resort  to 
racism  inherent  in  the  entire  evacuation  program. . . .  Racial 
discrimination  of  this  nature  bears  no  reasonable  relation  to 
military  necessity  and  is  utterly  foreign  to  the  ideals  and  tradi- 
tions of  the  American  people." 

Shortly  after  the  Court's  decision  in  the  Endo  case,  M^jor 
General  Pratt,  commander  of  Military  Area  #1  at  that  time,  or- 
dered a  suspension  of  the  "exclusion  orders"  that  had  resulted 
in  the  detention  of  people  such  as  Korematsu  and  Endo.  Most 
of  the  detained  "Japanese  Americans"  were  free  to  return 
home. 

Constitutional  Significance 

The  Court  had  not  used  the  Constitution  to  protect  Japanese 
Americans  from  abusive  treatment  during  World  War  II.  There 
was  military  interference  with  civil  liberties  in  the  name  of  a 
wartime  emergency.  The  Supreme  Court  allowed  the  executive 
and  legislative  branches  of  government  to  engage  in  behavior 
that  it  surely  would  have  found  unconstitutional  in  peacetime. 

The  Court  avoided  answering  a  significant  constitutional 
question  in  reaching  verdicts  in  the  cases  of  Hirabayashi,  Kore- 
matsu and  Endo.  Can  military  authorities,  even  if  supported  by 
acts  of  the  president  and  Congress,  detain  citizens  outside  of  a 
combat  zone  without  charging  them  with  any  crime,  merely  on 
grounds  of  defending  the  nation  during  wartime? 

By  avoiding  this  question,  the  Court  allowed  the  Executive 
and  Legislative  actions  that  sanctioned  the  Relocation  Centers 
during  world  War  It  to  set  a  dangerous  precedent.  The  Court 
established  a  precedent  supporting  the  evacuation  and  deten- 
tion of  unpopular  minorities  during  time  of  war.  Will  others 
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use  this  precedent  to  deny  constitutional  rights  to  certain 
groups  of  citizens  during  a  national  crisis  in  the  future? 

Afterward 

A  government  commission  formed  to  investigate  wartime  es- 
pionage reported  that  no  evidence  existed  of  disloyal  behavior 
among  the  Japanese  Americans  on  the  West  Coast.  The  gov- 
ernment did  not  find  a  single  Japanese  American  guilty  of  spy- 
ing for  Japan  during  World  War  n,  even  though  it  jailed  many 
as  suspected  spies.  In  addition,  one  of  the  best  fighting  units 
of  the  U.S.  army  in  Europe,  the  Nisei  Brigade,  was  made  up  of 
Japanese  Americans.  This  brigade  became  the  most  decorated 
unit  in  the  history  of  the  U.S.  Army.  Its  soldiers  proved  their 
loyalty  by  fighting  for  their  country  even  though  their  families 
had  been  jailed  without  "due  process  of  law." 

After  release  from  the  detention  camps,  most  Japanese 
Americans  returned  to  the  Pacific  Coast.  They  began  again,  re- 
settling in  cities  and  starting  new  farms.  Many  initiated  legal 
actions  to  regain  their  lost  property.  In  1948,  Congress  agreed 
to  pay  for  some  of  that  property,  giving  the  Japanese  Ameri- 
cans less  than  ten  cents  for  each  dollar  they  had  lost.  This  ac- 
tion was  to  prove  the  only  admission  Congress  made  that  it 
had  done  anything  wrong  to  the  Japanese  Americans  during 
the  war.  This  minor  recompense  was  a  small  way  of  saying, 
"We're  sorry." 

The  U.S.  Government  justified  the  internment  two  ways.  The 
government  claimed  that  American  citizens  of  Japanese  ances- 
try, more  loyal  to  Japan  than  to  their  own  country,  would  spy 
for  Japan.  Second,  the  U.S.  Government  claimed  that  because 
Japan  had  attacked  the  U.S.,  those  Americans  of  Japanese  an- 
cestry might  have  helped  Japan.  Yet  many  have  always  ques- 
tioned the  validity  of  these  fears. 

No  evidence  justified  fears  that  American  citizens  of  Japa- 
nese descent  or  Japanese  immigrants  living  in  the  U.S.  sup- 
ported Japan  in  any  substantial  fashion.  The  few  supporters  of 
Japan,  mostly  old  men  who  posed  no  danger  to  the  U.S.,  quick- 
ly suffered  arrest  long  before  the  planning  of  any  mass  depor- 
tation of  Japanese  Americans.  No  Japanese  Americans  or  Jap- 
anese immigrants  committed  acts  of  sabotage  during  the  war. 

John  J.  McCloy,  a  key  advisor  to  Secretary  of  War  Stimson, 
was  the  civilian  in  the  War  Department  most  responsible  for 
the  removal.  Many  years  after  the  war  he  admitted  that  the 
purpose  of  the  internment  was  "in  the  way  of  retribution  for— 
the  attack  that  was  made  on  Pearl  Harbor."  In  other  words, 
their  own  government  forced  American  citizens  to  leave  their 
homes  and  property  and  to  spend  four  years  behind  barbed 
wire  guarded  by  armed  soldiers,  because  a  foreign  country 
(which  most  of  these  citizens  had  never  visited)  had  attacked 
the  United  States, 

In  1980,  Congress  re-opened  investigations  into  the  treat- 
ment of  Japanese  Americans  during  World  War  II  and  created 
the  commission  on  Wartime  Relocation  and  Internment  of  Ci- 
vilians. After  nearly  three  years  of  careful  examination  of  the 
evidence,  which  included  testimony  from  750  witnesses,  the 
Commission  issued  a  report  on  February  25,  1983.  The  report 
concluded:  "A  grave  iiyustice  was  done  to  American  citizens 
and  resident  aliens  of  Japanese  ancestry  who,  without  individ- 
ual review  or  any  probative  evidence  against  them,  were  ex- 
cluded, removed,  and  detained  by  the  United  States  during 
World  War  H." 
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EXERCISES  FOR  LESSON  IV-12 


Reviewing  Main  Ideas  and  Facts 

1.  Why  were  Americans  of  Japanese  ancestiy  sent  to  Relo- 
cation Centers? 

2.  What  legal  authority  for  evacuating  and  detaining  Japa- 
nese Americans  did  the  president  and  Congress  provide? 

3.  What  constitutional  issues  did  the  evacuation  and  deten- 
tion of  Japanese  Americans  during  World  War  II  raise? 

4.  What  constitutional  issue  did  the  Supreme  Court  address 
in  each  of  these  cases? 

a  Hirabayashi  v.  United  States 

b.  Korematsu  v.  United  States 

c.  Ex  parte  Endo 

5.  What  did  the  Court  decide  in  each  of  these  cases? 

a.  Hirabayashi  v.  United  States 

b.  Korematsu  v.  United  States 

c.  Ex  parte  Endo 

6.  What  constitutional  issue  did  the  court  avoid? 

7.  What  continuing  constitutional  significance  does  the 
treatment  of  Japanese  Americans  during  World  War  II 
have? 


Interpreting  and  Appraising  Judicial  Opinions 

1.  List  the  main  ideas  of  the  dissenting  opinions  in  the  Kore- 
matsu case  by  Justices  Roberts  and  Murphy. 

2.  Following  is  an  excerpt  from  Justice  Jackson's  dissent  in 
the  Korematsu  case,  What  is  the  main  idea  of  this  ex- 
cerpt? 

A  military  order,  however  unconstitutional,  is  not  apt 

to  last  longer  than  the  militaiy  emergency  But  once  a 

judicial  opinion  rationalizes  such  an  order  to  show  that  it 
conforms  to  the  Constitution. .  .the  Court  for  all  time  has 
validated  the  principle  of  racial  discrimination  in  criminal 
procedures  and  of  transplanting  American  citizens.  The 
principle  then  lies  about  like  a  loaded  weapon  ready  for 
the  hand  of  any  authority  that  can  bring  forward  a  plausi- 
ble claim  of  an  urgent  neea. 

3.  Do  you  agree  with  the  decisions  of  tiie  court  in  the  cases 
of  Hirabayashi,  Korematsu  and  Endo?  Explain. 

4.  Do  you  agree  with  the  dissenting  opinion--  of  Justices 
Murphy,  Roberts,  and  Jacksc  n? 


The  evacuation  of  Japanese  Americans  to  Owens  Valley,  April  1942.  Library  of  Congress. 
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A  Parley 

Judicial  Activism:  Pro 

by  ARTHUR  S.  MILLER 


C    MU  laws'  w1"^11  311(1  unwritten,"  Thomas 
Bm  Hobbes  observed  in  1651,  "have  need  of 
Jainterpretation."  So  they  do,  particularly 
when  they  are  deliberately  couched  in  ambiguous 
terms.  Since  the  Constitution  is  law — the  funda- 
mental law — and  since  it  is  written  largely  in  im- 
precise language,  two  questions  immediately  crop 
up:  (a)  Who  is  to  interpret  it?  (b)  What  criteria 
should  interpreters  employ? 

Although  the  Constitution  does  not  provide  for 
judicial  review  of  other  governmental  acts,  the  le- 
gitimacy of  the  Supreme  Court  at  times  substitut- 
ing its  judgment  for  that  of  other  governmental  of- 
ficers is  now  solidly  settled.  Judicial  review 
unavoidably  means  judicial  activism;  the  terms 
may  not  be  exactly  synonymous,  but  both  involve 
the  Supreme  Court's  propensity  to  intervene  in  the 
governing  process.  The  problem  is  one  of  degree, 
not  whether  there  should  be  judicial  activism  (or 
review)  of  any  type,  but  how  much  and  in  what  di- 
rection. 

Since  1803  the  Court  has  successfully  asserted 
the  ultimate  power  "to  say  what  the  law  is."  This 
claim  of  inherent  power  has  been  hotly  disputed  at 
times.  Controversy  today,  however,  is  not  over 
whether  the  Supreme  Court  should  make  constitu- 
tional decisions  but  the  nature  and  direction  of 
what  the  justices  decide.  Most  of  the  literature  on 
judicial  activism  reflects  the  principle  of  the  gored 
ox:  Specific  decisions  are  liked  or  disliked  in  direct 
proportion  to  whether  they  accord  with  the  per- 
sonal values  of  the  commentator. 

If,  as  Professor  Ronald  Dworkin  maintains,  "our 
constitutional  system  rests  on  a  particular  moral 
theory,  namely,  that  men  have  moral  rights  against 
the  State,"  how  are  those  rights  to  be  enforced? 
Someone  or  somebody  must  have  the  final  say  in 
answering  that  question.  Although  both  Congress 
and  the  president  routinely  make  constitutional 
decisions,  in  cases  of  conflict,  the  Supreme  Court 
prevails.  The  justices  thereby  help  to  fulfill  the 
Madisonian  prescription:  They  "oblige"  other  gov- 
ernmental officers  to  control  themselves.  Not  that 
they  act  as  a  super-legal  aid  bureau.  Far  from  it: 
only  about  150  (out  of  5000  filed)  cases  receive 
complete  review  each  term. 

No  one  has  yet  produced  a  satisfactory  substi- 
tute for  judicial  review,  which,  as  noted,  cannot 
help  being  activist.  The  Constitution  does  not  de- 
fine itself.  Reference  to  its  drafters  and  their  inten- 


tions is  a  bootless  quest.  No  one  can  read  the 
minds  of  men  long  dead  and  determine  what  they 
meant  when  they  used  vague  words.  The  records 
of  the  Constitutional  Convention  are  so  scanty  that 
it  is  impossible  to  say  for  certain  what  the  original 
intention  was  of  the  litigated  parts  of  the  docu- 
ment. 

Those  who  plump  for  a  Constitution  of  original 
intention  are  unable  to  state  whose  intention  is  to 
be  determined.  The  Constitutional  Convention  met 
secretly  in  1787  with  84  delegates  named  to  attend; 
when  tiie  conclave  ended  its  session  only  39  were 
willing  to  sign  the  Constitution.  Are  those  39  the 
ones  whose  intention  is  to  be  found?  Is  Thomas 
Jefferson  a  "founding  father"?  Hardly:  He  was  am- 
bassador to  France  at  the  time.  Or  should  we  try 
to  learn  what  the  state  legislators  meant  when  they 
ratified  the  Constitution?  Their  names  and  surely 
their  intentions  have  been  lost  in  the  mists  of  his- 
tory. 

Supreme  Court  justices  routinely  make  law;  they 
cannot  avoid  doing  so  if  they  are  to  perform  their 
constitutional  function.  The  criteria  they  use  are 
their  own.  This  may  be  a  harsh,  even  an  unpleas- 
ant, truth,  but  it  is  one  that  must  be  understood  if 
one  wishes  to  comprehend  American  constitution- 
alism. Theodore  Roosevelt  said  it  well  (to  the  dis- 
may of  conservatives):  "The  decisions  of  the 
courts  on  economic  and  social  questions  depend 
upon  their  economic  and  social  philosophy."  Con- 
stitutional questions  are  "economic  and  social." 

Some  maintain  that  the  Supreme  Court  is  an  un- 
democratic organ  of  government  because  the  jus- 
tices have  a  virtual  life  tenure  and  are  not  elected. 
The  argument  misses  the  point.  Checks  exist  on 
their  decisions,  as  witness  the  Sixteenth  Amend- 
ment (authorizing  a  federal  income  tax)  and  Con- 
gress* power  to  regulate  the  Court's  appellate  juris- 
diction. It  is  the  quintessence  of  democracy  to 
have  somebody  to  block  governmental  behavior 
that  transgresses  constitutional  limitations. 

The  fundamental  dispute  about  judicial  activism 
is  over  the  nature  of  the  good  society.  If  law  floats 
in  a  sea  of  ethics,  as  Chief  Justice  Earl  Warren 
once  stated,  the  task  of  the  justices  is  to  make  eth- 
ical decisions.  The  Supreme  Court  defines  national 
values  and  principles,  for  most  of  its  constitutional 
decisions  involve  actions  by  state,  rather  than  fed- 
eral, officers. 

The  justices  are  not  infallible  but  their  work  is 
indispensable  to  the  smooth  operation  of  the  con- 
stitutional order.  Americans  have,  in  general,  been 
well  served  by  a  Court  that  cannot  escape  being 
activist.  As  an  authoritative  faculty  of  political  the- 
ory and  of  social  ethics,  the  justices  articulate  prin- 
ciples of  legally-concretized  decency  and  thus  at 
times  hold  the  feet  of  other  governmental  officers 
to  the  fire  of  the  enduring  values  of  American  con- 
stitutionalism. 


Arthur  S.  Miller  is  Professor  Emeritus  of  Law,  George 
Washington  University  National  Law  Center. 
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Judicial  Activism:  Con 

by  LINO  A.  GRAGLIA 


The  issue  of  "judicial  activism"  can  be  made 
concrete  by  noting  a  few  of  the  more  signifi- 
cant judicial  interventions  in  the  American  po- 
litical process  in  recent  years.  In  the  past  three  de- 
cades, the  Supreme  Court  has  decided  for  the 
nation  as  a  whole  issues  literally  of  life  and  death, 
as  in  its  judgments  on  abortion  and  capital  punish- 
ment. It  has  determined  issues  of  public  morality, 
as  in  its  ruling  protecting  pornography,  and  issues 
of  public  order,  as  in  its  verdicts  limiting  state  con- 
trol of  street  demonstrations  and  its  pronounce- 
ments greatly  increasing  the  protection  of  the 
criminally  accused.  The  Court  has  invalidated  all 
state  provisions  for  prayer  in  public  schools  while 
also  prohibiting  nearly  all  forms  of  government  aid 
to  religious  schools.  It  has  disallowed  most  tradi- 
tional legal  distinctions  on  the  basis  of  sex,  legiti- 
macy, and  alienage.  Finally — and  the  list  could  eas- 
ily be  extended — the  Court  has  ordered  that 
children  be  excluded  from  their  neighborhood  pub- 
lic schools  because  of  their  race  and  transported 
to  distant  schools  in  an  attempt  to  increase  school 
racial  integration. 

To  understand  the  support  for  judicial  activism, 
it  is  important  to  note  that  these  decisions  have 
not  been  random  in  their  political  thrust.  Without 
exception,  they  reflect  and  further  a  particular  po- 
litical point  of  view,  the  view  of,  say,  the  American 
Civil  Liberties  Union.  They  have  served  to  enact  a 
particular  policy  agenda  that,  because  it  is  op- 
posed by  a  majority  of  the  American  people,  could 
be  achieved  in  no  other  way. 

Judicial  activism  has  made  the  Supreme  Court 
our  most  important  institution  of  government  in 
regard  to  the  decisions  that  determine  the  nature 
and  quality  of  life  in  our  society.  This  outcome  has 
been  possible,  in  a  nation  founded  as  an  experi- 
ment in  representative  self-government,  only  be- 
cause the  American  people  have  been  and  are  be- 
ing seriously  misled  as  to  the  nature  and  source  of 
constitutional  law.  They  have  been  taught  to  be- 
lieve, as  Felix  Frankfurter  asserted,  that  constitu- 
tional decisions  are  the  command  of  the  Constitu- 
tion, not  merely  the  result  of  the  judges*  policy 
preferences.  The  fact  is  that  the  Constitution  has 
very  little  to  do  with  constitutional  law  and  almost 
nothing  to  do  with  the  Supreme  Court's  most  con- 
troversial "constitutional"  decisions. 

The  Constitution  is  a  short  and  simple  docu- 
ment, easily  printed  with  all  amendments  on  about 


11 1  teen  pages,  and  devoted  almost  entirely  to  the 
•structure  of  the  national  government.  Except  for 
the  fact  that  the  national  government  was  to  be 
one  of  enumerated  powers,  the  Constitution  places 
i'rry  few  restrictions  on  federal  law-making  author- 
ity' and  even  fewer  on  the  residual  powers  of  the 
states.  The  great  bulk  of  constitutional  cases  in- 
volve state  law,  and  nearly  all  of  these  purport  to 
interpret  a  single  sentence  of  the  Fourteenth 
Amendment  and,  indeed,  no  more  than  four  words, 
"due  process"  and  "equal  protection."  No  one 
should  have  any  doubt  that  it  is  not  these  four 
words  that  are  responsible  for  what  the  courts 
have  done  in  the  Constitution's  name  in  the  past 
thirty  years. 

The  claim  that  the  Constitution  is  the  source  of 
so-called  constitutional  decisions  has  grown  more 
obviously  untenable;  thus,  defenders  of  judicial  ac- 
tivism have  increasingly  sought  to  justify  decisions 
on  other  grounds,  typically  on  the  basis  of  sup- 
posed transcendent  principles  of  morality  or  "natu- 
ral law."  Difficult  issues  of  public  policy  arise, 
however,  not  because  of  any  inability  to  discern 
the  principle  involved,  but  because  we  have  many 
principles  and  they,  like  the  interests  they  would 
protect,  inevitably  come  into  conflict.  The  abortion 
issue,  for  example,  involves  conflicting  principles 
of  respect  for  life  and  of  individual  liberty.  The  es- 
sence of  self-government  is  that  such  conflicts  are 
to  be  resolved,  not  by  some  supposed  moral  or  in- 
tellectual elite,  but  according  to  the  collective  wis- 
dom of  the  people. 

In  any  event,  if  the  discovery  and  application  of 
moral  principles  is  now  to  be  the  role  of  our 
judges,  certain  improvements  in  our  present  judi- 
cial system  are  obviously  necessary.  First,  we 
clearly  should  not  confine  our  selection  of  judges 
to  lawyers,  who,  after  all,  are  not  by  training  and 
practice  necessarily  persons  of  exceptional  ethical 
refinement  and  moral  acuity.  Second,  we  should 
provide  our  judges  witli  the  resources  and  facili- 
ties needed  to  pursue  moral  and  philosophical  in- 
vestigations. Third,  we  should  free  them  from  the 
unseemly  need  to  pretend  to  be  interpreting  the 
Constitution  and  to  label  their  product  "constitu- 
tional law."  These  obvious  improvements  are  never 
suggested  by  defenders  of  judicial  activism  only 
because  they  know  that  goverment  by  philosopher- 
kings,  much  less  by  lawyer-kings,  is  not  what  the 
American  people  want  or  would  accept. 

Judicial  activism — ultimately,  public  policy-mak- 
ing by  majority  vote  of  a  committee  of  nine  law- 
yers, unelected  and  holding  office  for  life — is  the 
very  antithesis  of  the  system  of  decentralized  dem- 
ocratic government  contemplated  by  the  Constitu- 
tion. The  case  against  judicial  activism  is  the  case 
against  tyranny. 


Lino  A.  Graglia  is  Rex  G.  Baker  and  Edna  Heflin  Baker 
Professor  of  Constitutional  Law,  University  of  Texas 
School  of  Law. 
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Rights;  Fourteenth 

Amendment 

Mark  Tushnet,  J.D. 
Georgetown  University  Law 
Center 

600  New  Jersey  Avenue,  N.W. 
Washington,  D.C.  20001 
Constitutional  law  and  history 

Wilcomb  E.  Washbii'n,  Ph.D. 
Office  of  American  Studies 
Barney  Studio  House 
Smithsonian  Institution 
Washington,  D.C.  20560 
Legal  status  of  American 
Indians 

Bradford  Wilson,  Ph.D. 
Research  Associate 
US  Supreme  Court 
Washington,  D.C.  20543 
American  constitutional  studies; 
role  of  the  judiciary 

FLORIDA 

Robert  Benedetti,  Ph.D. 
Department  f  ?olitical  Science 
New  Collef     if  f '  /;  University  of 

South  Flo:  via,  Sarasota 
Sarasota,  FL  33580 
Citizenship 

Kermit  L.  Hall,  Ph.D.,  M.S.L. 
Department  of  History,  4131  GPA 
University  of  Florida 
Gainesville,  FL  32611 
Judicial  selection  and  review; 
constitutional  history 

Barbara  C.  Wingo,  Ph.D.,  J.D. 
1510  Northwest  50th  Terrace 
Gainesville,  FL  32605 
Writing  of  the  Federal 

Constitution;  international 

affairs;  religion 
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GEORGIA 

Dorothy  T.  Beasley,  LL.B. 
State  Co     of  Pulton  County 
160  Pry  a-  *:  ,-e«t,  S.W.,  Room  208 

Atforr.' ,  V:'>\  .j0303 
ik&fvf-v'.5,  ,>  of  Georgia  State 
andjt\  >rxl  bills  of  rights 

LiefH.  Carter,  PhD.,  J.D. 
Department  of  Political  Science 
University  of  Georgia 
Baldwin  Hall 
Athens,  GA  30602 
Constitutional  law 

Peter  C.  Hoffer,  Ph.D. 
Department  of  History 
University  of  Georgia 
Athens,  GA  30602 
Legal  and  constitutional  history 

Erwin  C.  Surrency,  LL.B.,  J.D. 
Law  Library 
University  of  Georgia 
Athens,  GA  30602 
Legal  history  (colonial  and 
federal  periods) 

HAWAII 

Stuart  Gerry  Brown,  PhD. 
Department  of  American  Studies 
University  of  Hawaii  at  Manoa 
Honolulu,  HI  96822 
Political  and  constitutional 
history;  presidency 

Herbert  F.  Margulies,  Ph.D. 
Department  of  History 
University  of  Hawaii  at  Manoa 
Honolulu,  HI  96822 
Political  and  constitutional 
history 

Deane  Neubauer,  PhD. 
Faculty  of  Sociul  Sciences 
University  of  Hawaii  at  Manoa 
Honolulu,  HI  96822 
American  polity;  democratic 
principles  and  process 

Paul  C.  Philips,  PhD. 
P.O.  Box  21 
Volcano,  HI  96785 
U.S.  Constitution;  Hawaiian 
history 

IDAHO 

Stephen  K.  Shaw,  PhD. 
Department  of  Political  Science 
Northwest  Nazarene  College 
525  Burk  Lane 
Nampa,  ID  83651 
ConstitutioncU  law;  judicial 
process 

ILLINOIS 

Peter  V.  Baugher,  J.D. 
Schiff  Hardin  Waite 
7200  Sears  Tower 
Chicago,  IL  60606 
Constitutional  law 

Roger  D.  Bridges,  PhD. 
Illinois  State  Historical  Library 
Old  State  Capitol 
Springfield,  IL  62706 
Civil  War  and  Reconstruction; 
Illinois 


Gerald  Fetner,  Ph.D. 
University  of  Chicago 
5801  Ellis  Avenue 
Chicago,  IL  60637 
Twentieth-century  legal  and 
constitutional  history 

Morton  J.  Frisch,  Ph.D. 
Department  of  Political  Science 
Northern  Illino^  University 
DeKalb,  IL  6011b 
American  political  thought; 

American  founding; 

Alexander  Hamilton 

John  A.  Gueguen,  Ph.D. 
Department  of  Political  Science 
Illinois  State  University 
Normal,  IL  61761 
American  political  and  legal 
theory 

Paul  Lermack,  PhD. 
Department  of  Political  Science 
Bradley  University 
Peoria,  IL  61625 
Contemporary  constitutional 
issues 

Stuart  S.  Nagel,  PhD.,  J.D. 
Department  of  Political  Science 
University  of  Illinois 
361  Lincoln  Hall 
Urbana,  IL  61801 
Constitutional  law;  civil 
liberties 

Peter  F.  Nardulli,  PhD.,  J.D. 

Institute  of  Government 

University  of  Illinois 

1201  W.  Nevada 

Urbana,  IL  61801 

Fourteenth  Amendment;  federal- 
state  relations;  criminal 
procedure 

Dianne  M.  Pinderhughes,  Ph.D. 
Department  of  Political  Science 
Univ.  III.  Urbana-Champaign 
361  Lincoln  Hall,  702  S.  Wright  St. 
Urbana,  IL  61801-3696 
Black  and  urban  politics 

Harold  L.  Piatt,  PhD. 
Department  of  History 
Loyola  University  of  Chicago 
Chicago,  IL  60626 
Urban  legal  history 

Mary  Cornelia  Porter,  PhD. 
1213  A  Central  Street 
Evanston,  IL  60201 
Civil  rights;  equal  protection 
(women) 

Ronald  F.  Reter,  PhD. 
Center  for  International  Study 

and  Research 
5114  W.  Parker  Avenue 
Chicago,  IL  60639 
Treaty-making;  war  powers 

Rayman  L.  Solomon,  PhD.,  JD. 
American  Bar  Foundation 
1155  E.  60th  Street 
Chicago,  IL  60637 
Legal  history;  Nineteenth  and 
twentieth  century 


Nathan  Tarcov,  PhD. 

Department  of  Political  Science 

University  of  Chicago 

5828  S.  University  Avenue 

Chicago,  IL  60637 

John  Locke;  American  political 
thought;  the  founding;  the 
principles  of  American  foreign 
policy 

Arthur  Zilversmit,  PhD. 
Department  of  History 
Lake  Forest  College 
Lake  Forest,  IL  (J0045 
Slavery 

INDIANA 

David  A.  Caputo,  PhD. 
Department  of  Political  Science 
Purdue  University 
Recitation  Hall,  Room  106 
Lafayette,  IN  47907 
Urban  politics;  federalism 

George  W.  Geib,  PhD. 
Department  of  History 
Butler  University 
Indianapolis,  IN  46208 
Ratification 

Donald  P.  Kommers,  PhD. 
Department  of  Government  and 

International  Studies 
University  of  Notre  Dame 
Box  516 

Notre  Dame,  IN  46556 
Constitutional  law  and  theory 

Edward  B.  McLean,  PhD.,  J.D. 
Department  of  Political  Science 
Wabash  College 
Crawfordsville,  IN  47933 
Legal  philosophy 

Robert  H.  Puckett,  PhD. 
Department  of  Political  Science 
Indiana  State  University 
Terre  Haute,  IN  47809 
Founding  Fathers;  natural 
rights 

Kenneth  F.  Ripple,  LL.M. 
School  of  Law 
University  of  Notre  Dame 
Notre  Dame,  IN  46556 
Constitutional  law;  Supreme 
Court 

IOWA 

Arthur  Bonfield,  J.D. 
University  of  Iowa  Law  School 
Iowa  City,  IA  52242 
Judicial  review;  federalism;  civil 

rights  and  liberties; 

constitutional  law 

Clair  W.  Keller,  PhD. 
Department  of  History 
Iowa  State  University 
Ames,  IA  50011 
Creations  of  federal  and  state 

constitutions;  colonial  and 

Pennsylvania  governments; 

seventeenth  and  eighteenth 

century 
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Linda  K.  Kerber,  PhD. 

Department  of  History 

University  of  Iowa 

Iowa  City,  IA  52242 

Women  and  the  Constitution; 
early  republic;  teaching  the 
Constitution  in  high  schools 

Donald  W.  Sutherland,  DPhil. 
Department  of  History 
University  of  Iowa 
Iowa  City,  IA  52242 
English  law,  1150-1700 

Joseph  F.  Wall,  PhD. 
Rosenfield  Program  in  Public 

Affairs 
Grinnell  College 
2000  Country  Club  Drive 
Grinnell,  IA  50112 
American  constitutional  history, 

1865-1915 

KANSAS 

James  C.  Durham,  PhD. 
Department  of  History 
Wichita  State  University 
Wichita,  KS  67208 
Constitutional  history 

KENTUCKY 

Bradley  C.  Canon,  PhD. 
Department  of  Political  Science 
University  of  Kentucky 
Lexington,  KY  40506-0027 
Judiciary;  Fourth  Amendment 

Carl  P.  Chelf,  Ph.D. 
Department  of  Government 
Western  Kentucky  University 
Bowling  Green,  KY  42101 
Constitutional  development; 

Constitutional  and  public 

policy 

George  H.  Gadbois,  Jr.,  PhD. 
Department  of  Political  Science 
University  of  Kentucky 
Lexington,  KY  40506 
Impact  of  American 

Constitution  on  Indian 

Constitution 

Mary  K.  Bonsteel  Tachau,  Ph.D. 
Department  of  History 
University  of  Louisville 
Louisville,  KY  40292 
Constitutional  history;  courts; 
federal  era 

Roger  D.  Tate,  PhD. 
Somerset  Community  College 
Somerset,  KY  42501 
Twentieth- century  political 
history 

Paul  J.  Weber,  Ph.D. 
Department  of  Political  Science 
University  of  Louisville 
Louisville,  KY  4029? 
Founding;  constitutional 

conventions;  First 

Amendment;  courts 

LOUISIANA 

Warren  M.  Billings,  Ph.D. 
Department  of  History 
University  of  New  Orleans 
Lakefront 

New  Orleans,  LA  70148 
Virginia;  Founding  period;  early 
American  law 
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Michael  W.  Combs,  Ph.D. 
Department  of  Political  Science 
Louisiana  State  University 
Baton  Rouge,  LA  70803 
Judicial  politics;  constitutional 
law;  black  politics 

James  L.  Dennis,  J.D. 
Associate  Justice 
Louisiana  Supreme  Court 
301  Loyola  Avenue 
New  Orleans,  LA  70112 
Constitutional  law 

Ronald  M.  Labbe,  Ph.D.,  LL.B. 
Department  of  Political  Science 
University  of  Southwestern 

Louisiana 
P.O.  Box  44873,  USL  Station 
Lafayette,  LA  70504 
Constitutional  law 

Ann  M.  McLaurin,  Ph.D. 
Social  Sciences  Department 
LSU/Shreveport 
8515  Youree  Drive 
Shreveport,  LA  71115 
Twentieth-century  history  and 

politics;  diplomatic  history; 

southern  history 

William  D.  Pederson,  Ph.D. 
Social  Sciences  Department 
LSU/Shreveport 
8515  Youree  Drive 
Shreveport,  LA  71115 
Presidency;  public  justice 

MAINE 

Eugene  A.  Mawhinney,  Ph.D. 
Department  of  Political  Science 
University  of  Maine  at  Orono 
13  B  North  Stevens  Hall 
Orono,  ME  04469 
Constitutional  law;  civil 
liberties;  federalism 

MARYLAND 

Herman  Belz,  Ph.D. 
Department  of  History 
University  of  Maryland 
College  Park,  MD  20742 
Nineteenth  century 

Milton  C.  Cummings,  Jr.,  Ph.D. 
Department  of  Political  Science 
Johns  Hopkins  University 
Baltimore,  MD  21218 
Representation  and  electoral 
process 

Louis  Fisher,  Ph.D. 
4108  Southend  Road 
Rockville,  MD  20853 
Separation  of  powers;  executive- 
legislative  relations 

Jack  P.  Greene,  Ph.D. 
Department  of  History 
The  Johns  Hopkins  University 
Baltimore,  MD  21218 
Colonial  and  revolutionary 

background  of  the 

Constitution 

J.  Woodford  Howard,  Jr.,  Ph.D. 
Department  of  Political  Science 
Johns  Hopkins  University 
Baltimore,  MD  21218 
Twentieth-century  constitutional 
law  and  history 


Michael  J.  Malbin,  Ph.D. 
Department  of  Government  and 

Politics 
University  of  Maryland 
College  Park,  MD  20742 
Congress  and  the  Constitution; 

legislative-executive  relations; 

representation  v.  initiative; 

religion 
Robert  W.  McHenry,  PhJW. 
Department  of  History  and 

Political  Science 
Montgomery  College 
Rockville,  MD  20850 
Montesquieu;  foreign  affairs 

Theodore  McNelly,  Ph.D. 
Dept.  of  Govt/Politics 
University  of  Maryland 
College  Park,  MD  20742 
Constitution  of  Japan 

Ralph  S.  Pollock,  MA. 
10416  Democracy  Lane 
Potomac,  MD  20854 
Program  development 

Eric  M.  Uslaner,  Ph.D. 
Dept.  of  Govt/Politics 
University  of  Maryland 
College  Park,  MD  20742 
American  politics;  energy  policy 

MASSACHUSETTS 

George  A.  Billias,  Ph.D. 
Department  of  History 
Clark  University 
Worcester,  MA  01610 
Founding  period;  U.S. 
Constitution  abroad 

Fran  Burke,  Ph.D. 
20  Joy  Street 
Boston,  MA  02114 
American  political  thought;  First 
Amendment;  federalism 

James  MacGregor  Burns,  Ph.D. 
Department  of  Political  Science 
Williams  College 
Williamstown,  MA  01267 
Party  history;  the  "second" 
Constitution 

Robert  F.  Campbell,  Ph.D. 
103  King  Philip  Road 
Worcester,  MA  01606 
Fourteenth  Amendment; 

federalism;  the  Constitution 

and  the  economy 

Milton  Cantor,  Ph.D. 
Department  of  History 
University  of  Massachusetts 
Amherst,  MA  01002 
First,  Fourth,  Fifth,  Sixth, 

Eighth  Amendments;  Supreme 

Court 

John  J.  Carroll,  Ph.D. 
Department  of  Political  Science 
Southeastern  Mass.  Univ. 
North  Dartmouth,  MA  02747 
State  constitutions;  First 

Amendment;  constitutional 

conventions 

George  Dargo,  J.D.,  Ph.D. 
New  England  School  of  Law 
154  Stuart  Street 
Boston,  MA  02116 
Legal  and  constitutional  history; 
early  America 


Sheldon  Goldman,  Ph.D. 
Department  of  Political  Science 
University  of  Massachusetts 
Amherst,  MA  01003 
Constitutional  law;  civil 
liberties;  judicial  process 

James  Wice  Gordon,  Ph.D.,  J.D. 
School  of  Law 

Western  New  England  College 
1215  Wilbraham  Road 
Springfield,  MA  01119 
American  legal  and 
constitutional  history 

Robert  A.  Gross,  Ph.D. 
American  Studies  Department 
Amherst  College 
Amherst,  MA  01002 
Social  history  of  the 
revolutionary  era 

Margaret  Horsnell,  Ph.D. 
Department  of  History 
American  International  College 
Springfield,  MA  01109 
Constitutional  history; 
federalism,  civil  liberties 

Samuel  P.  Huntington,  Ph.D. 
Center  for  International  Affairs 
Harvard  University 
1737  Cambridge  Street 
Cambridge,  MA  02138 
American  and  comparative 
politics 

William  Kristol,  Ph.D. 
Kennedy  School  of  Government 
Harvard  University 
Cambridge,  MA  02138 
Political  theory;  public  policy 

Ronald  J.  Lettieri,  Ph.D. 
Department  of  History 
Mount  Ida  College 
Newton  Centre,  MA  02159 
Seventeenth-  and  eighteenth- 
century  Anglo-American 
Politics 

Harvey  C.  Mansfield,  Jr.,  Ph.D. 
Department  of  Government 
Harvard  University 
Littauer  M31 
Cambridge,  MA  02138 
Constitutional  theory;  executive 
power 

Donald  R.  Robinson,  Ph.D. 
Department  of  Government 
Smith  College 
Northampton,  MA  01063 
Constitutional  history; 
presidency;  political  parties 

John  P.  Roche,  Ph.D.,  LL.D. 
The  Fletcher  School  of  Law  and 

Diplomacy 
Tufts  University 
Medford,  MA  02155 
Constitutional  history  and  law 

David  Schaefer,  F*  *\ 
Department  of  Fi&lical  Science 
Holy  Cross  College 
Worcester,  MA  01610 
Political  thought;  Founding 
period;  constitutional  law 


Aviam  Soifer,  J.D. 

School  of  Law 

Boston  University 

765  Commonwealth  Avenue 

Boston,  MA  02215 

Legal  history;  constitutional  law 

MICHIGAN 

Burnet  V.  Davis,  Ph.D. 
Department  of  Political  Science 
Alma  College 
Alma,  MI  48801 
Abraham  Lincoln,  politics; 
Founding  Fathers 

Robert  Jerome  Glennon,  Ph.D., 

J.D. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law 

Maurice  Kelman,  J.D.,  ILM. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law 

Frederick  Schauer,  J.D. 
Univ.  Mich.  Law  School 
Ann  Arbor,  MI  48109 
Free  speech  and  the  First 

Amendment;  constitutional 

interpretation 

Robert  A.  Sedler,  J.D. 
School  of  Law 
Wayne  State  University 
Detroit,  MI  48202 
Constitutional  law;  civil  rights 
and  liberties 

Sandra  F.  VanBurkleo,  Ph.D. 
Department  of  History 
Wayne  State  University 
838  Mackenzie  Hall 
Detroit,  MI  48202 
Constitutional  history;  early 
national  U.S.  history 

MINNESOTA 

Samuel  Krislov,  Ph.D. 
Department  of  Political  Science 
University  of  Minnesota 
Minneapolis,  MN  55455 
Constitutional  law  and  history; 
freedom  of  speech 

Paul  L.  Murphy,  Ph.D. 
Department  of  History 
University  of  Minnesota 
Minneapolis,  MN  55455 
Twentieth-century  constitutional 
history;  civil  liberties 

Susan  M.  Olson,  Ph.D. 
Department  of  Political  Science 
University  of  Minnesota 
1414  Social  Sciences  Building 
Minneapolis,  MN  55455 
Interest  group  litigation;  rights 
of  disabled  persons 

Norman  L.  Rosenberg,  Ph.D. 
Department  of  History 
Macalester  College 
St.  Paul,  MN  55105 
Legal  and  constitutional  history; 
civil  liberties 
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Charles  E.  Umbanhowar,  Ph.D. 
Department  of  Political  Science 
St  Olaf  College 
Northfield,  MN  55057 
Federal  Convention  of 1787/ 
Adams-Jefferson  Connection 

MISSISSIPPI 

David  J.  Bodenhamer,  Ph.D. 
Department  of  History 
Univ.  So.  Miss. 
Southern  Station,  Box  5002 
Hattiesburg,  MS  39406-5002 
Constitutional/legal  history; 
criminal  jus  tice 

MISSOURI 

Joseph  Fred  Benson,  AM. 
St  Louis  County  Law  Library 
7812  Delmar  Blvd. 
University  City,  MO  63130 
Thirteenth  Amendment;  war 
powers 

Marvin  R.  Cain,  Ph.D. 
Department  of  History 
University  of  Missouri-Rolla 
RolIa,MO  65401 
Nineteenth  century 

Roger  W.  Corley,  Ph.D. 
Department  of  History 
Northwest  Missouri  State 

University 
Maryville,  MO  64468 
Twentieth-century  constitutional 

history 

Gerald  T.  Dunne,  J.D. 

St.  Louis  University  Law  Schoo1 

3700  Lindell 

St.  Louis,  MO  63130 

Supreme  Court  history 

Walter  Ehrlich,  PhD. 
Department  of  History 
University  of  Missouri-St.  Louis 
St.  Louis,  MO  63121 
Impeachment;  presidency 

David  Thomas  Konig,  Ph.D. 
Department  of  History 
Washington  University 
Box  1062 

St.  Louis,  MO  63130 

Seventeenth-  and  eighteenth- 
century  legal  and 
constitutional  development 

H.  W.  Perry,  Jr.,  MA. 
Department  of  Political  Science 
Washington  University 
St.  Louis,  MO  63130 
Supreme  Court;  constitutional 

law;  the  courts  and  public 

policy 

Steven  Puro,  PhD. 
Department  of  Political  Science 
St.  Louis  University 
St.  Louis,  MO  63103 
Constitutional  history;  civil 
rights;  interest  groups 

Richard  A.  Watson,  Ph.D.,  LL.B. 
Department  of  Political  Science 
University  of  Missouri-Columbia 
309  Professional  Building 
Columbia,  MO  65201 
Presidency 


William  M.  Wiecek,  Ph.D.,  LL.B. 
Department  of  History 
University  of  Missouri-Columbia 
Columbia,  MO  65211 
American  legal  and 
constitutional  history 

MONTANA 

Harry  W.  Fritz,  Ph.D. 
Department  of  History 
University  of  Montana 
Missoula,  MT  59812 
Constitutional  and  legal  history; 
origins  of  the  Constitution 

Richard  B.  Roeder,  Ph.D. 
Department  of  History  and 

Philosophy 
Montana  State  University 
Bozeman,  MT  59717-0001 
Constitutional  history 

NEBRASKA 

Kent  A.  Kirwan,  Ph.D. 
Department  of  Political  Science 
University  of  Nebraska  at  Omaha 
Omaha,  NE  68182 
Constitutional  law 

J.  M.  Sosin,  Ph.D. 
Department  of  History 
University  of  Nebraska,  Lincoln 
610  Oldfather  Hall 
Lincoln,  NE  68588-0327 
Seventeenth  and  eighteenth 
century;  judicial  review 

NEVADA 

Michael  J.  Brodhead,  Ph.D. 
Department  of  History 
University  of  Nevada,  Reno 
Reno,  NV  89557 
U.S.  Supreme  Court  in  the 
nineteenth  century 

Jay  Coughtry,  Ph.D. 

Department  of  History 

University  of  Nevada,  Las  Vegas 

4505  Maryland  Parkway 

Las  Vegas,  NV  89154 

Early  national  period;  Afro- 
American  history;  social 
history 

NEW  HAMPSHIRE 

Charles  G.  Douglas,  III,  J.D. 
Senior  Justice 

New  Hampshire  Supreme  Court 
Noble  Drive 
Concord,  NH  03301 
State  constitution  and  the  Bill  of 
Rights 

H.  Nicholas  Muller,  III,  Ph.D. 
President,  Colby-Sawyer  College 
New  London,  NH  03257 
United  States}  New  England  and 
Vermont  history 

George  K.  Romoser,  Ph.D. 
Department  of  Political  Science 
University  of  New  Hampshire 
Durham,  NH  03824 
U.  S.  and  comparative  political 
theory 


Lorenca  Consuelo  Rosal 
New  Hampshire  Constitution 

Commission 
203  Loudon  Road 
Building  8,  Apt.  8 
Concord,  NH  03301 
Educational  programs  on  state 

and  federal  constitutions 

NEW  JERSEY 

Paul  G.  E.  Clemens,  PhD. 
Department  of  History 
Rutgers  University 
New  Brunswick,  NJ  08903 
Colonial  history;  Constitutional 
Convention 

Harold  V.  Ferguson,  Jr.,  J.D. 
426  21st  Avenue 
Paterson,  NJ  07513 
Reconstruction  amendments 

William  J.  Gilmore,  PhD. 
Department  of  History 
Stockton  State  University 
Pomona,  NJ  08240 
American  cultural  history,  1 750- 
1850;  Vermont;  New  Jersey 

Jonathan  Lurie,  Ph.D. 
Department  of  History 
Rutgers  University 
Conklin  312 
Newark,  NJ  07102 
American  legal  history 

Wilson  Carey  McWilliams,  Ph.D. 
Department  of  Political  Science 
Rutgers  University 
New  Brunswick,  NJ  08903 
American  political  thought 

Walter  F.  Murphy,  PhD. 
Department  of  Politics 
Princeton  University 
Princeton,  NJ  08544 
Constitutional  interpretation 

Jennifer  Nedelsky 

Department  of  Politics 

Princeton  University 

Princeton,  NJ  08544 

Constitution's  origins  and 
interpretation;  private 
property  and  the  Constitution 

John  E.  O'Connor,  Ph.L\ 
NJ  Inst,  of  Technology 
323  High  Street 
Newark,  NJ  07102 
William  Paterson;  history  in 
film 

Michael  P.  Riccards,  PhD. 
173  Midland  Avenue 
Glen  Ridge,  NJ  07028 
History  of  early  American 
presidency 

Edward  G.  Sponzilli,  JD. 
37  Brookside  Avenue 
Caldwell,  NJ  07006 
Constitutional  law 

G.  Alan  Tarr,  Ph.D. 
Department  of  Political  Science 
Rutgers  University-Camden 
Camden,  NJ  08102 
Constitutional  law;  state  courts; 
federalism 
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NEW  MEXICO 

Joan  M.  Jensen,  Ph.D. 
Department  of  History 
New  Mexico  State  University 
Las  Cruces,  NM  88003 
Domestic  surveillance;  women's 
rights 

Gerald  D.  Nash,  Ph.D. 
Department  of  History 
University  of  New  Mexico 
Albuquerque,  NM  87112 
History  of  public 

administration;  multi-cultural 

perspectives  on  the 

Constitution 

NEW  YORK 

Lee  A.  Albert,  J.D. 
School  of  Law 
SUNY/Buffalo 
517  O'Brian 
Buffalo,  NY  14260 
Supreme  Court 

Frank  Annunziata,  Ph.D. 
Department  of  History 
College  of  Liberal  Arts 
Rochester  Institute  of 

Technology 
Rochester,  NY  14623 
Founding  period;  modern 

constitutional  history 

Richard  L.  Blanco,  Ph.D. 
Department  of  History 
SUNY/Brockport 
Brockport,  NY  14420 
History  of  medicine 

Patricia  U.  Bonomi,  Ph.D. 
Department  of  History 
New  York  University 
19  University  Place 
New  York,  NY  10003 
Founding  era 

Aryeh  Botwinick,  Ph.D. 
568  Grand  Street 
New  York,  NY  10002 
Constitutional  theory  and 
history 

Richard  E.i  i.D. 
Department  tory 
SUNY/Buffalo 
EUicott  Complex 
Buffalo,  NY  14261 
United  States,  1760-1836 

William  R.  Everdell,  Ph.D. 
Saint  Ann's  School 
129  Pierrepont  Street 
Brooklyn,  NY  11201 
History  of  western 
constitutionalism 

Werner  Feig,  MA. 
47  Davis  Avenue 
White  Plains,  NY  10605 
Twentieth-century  constitutional 
law  and  history 

Paul  Finkelman,  Ph.D. 
Department  of  History 
SUNY/Binghamton 
Binghamton,  NY  13901 
Constitutional  law  and  history 

Morris  D.  Forkosch,  Ph.D.,  LLD. 
88  Bleecker  St.,  #4N 
New  York,  NY  10012 
Constitutional  law;  public  law 


this  Constitution 


ERIC 


William  Gangi,  Ph.D. 
Department  of  Political  Science 
St  Johns  University 
165  Munro  Boulevard 
Valley  Stream,  NY  11581 
Judicial  power;  criminal  justice 

Richard  S.  Grayson,  PhD. 
Grayson  Assoc.  International,  Inc. 
255  Chatterton  Parkway 
White  Plains,  NY  10606 
Public  International  law; 
political  risk 

Nathan  Hakman,  Ph.D. 
Department  of  Political  Science 
SUNY/Binghamton 
Binghamton,  NY  13901 
Constitutional  law 

Louis  Henkin,  LLB. 
Columbia  University  Law  School 
435  W.  116th  Street 
New  York,  NY  10027 
Law;  theory;  rights;  foreign 
affairs 

Ari  Hoogenboom,  Ph.D. 
department  of  History 
Brooklyn  College 
Brooklyn,  NY  11210 

Civil  service;  interstate 
commerce 

Michael  Kammen,  Ph.D. 
Department  of  History 
Cornell  University 
Ithaca,  NY  14853 
Cultural  impact  of  the 
ConstitutioTi 

Stanley  N.  Katz,  Ph.D. 
President 

American  Council  of  Learned 

Societies 
228  E.  45th  Street 
New  York,  NY  10017 
Eighteenth-century  legal  history; 

history  of  the  Supreme  Court 

Craig  Evan  Klafter,  Ph.D. 
P.O.  Box  575 
Armonk,  NY  10504 
Anti-federalism 

Alfred  S.  Konefsky,  J.D. 
Law  School 
SUNY/Buffalo 
Buffalo,  NY  14260 
American  constitutional  history, 
1776-1835 

David  M.  Levitan,  Ph.D.,  J.D. 
250  Scudders  Lane 
Rbslyn  Harbor,  NY  11576 
History  of  the  Supreme  Court 

Richard  D.  Lunt,  Ph.D. 
Department  of  History 
Rochester  Institute  of 

Technology 
Rochester,  NY  14623 
Civil  liberties:  individual  rights 

Howard  N.  Meyer,  LLB. 
375  West  End  Avenue 
New  York,  NY  10024 
Fourteen  th  Amendment 

Richard  B.  Morris,  Ph.D. 
The  Papers  of  John  Jay 
Butler  Library,  Box  2 
Columbia  University 


this  Constitution 


New  York,  NY  10027 
Confederation  and  the 
Constitution 

William  E.  Nelson 
New  York  University 
40  Washington  Square  South 
New  York,  NY  10012 
American  constitutional  history ', 
1760-1900 

Barbara  Oberg,  Ph.D. 
Papers  of  Albert  Gallatin 
Baruch  College,  Box  348-A 
17  Lexington  Avenue 
New  York,  NY  10010 
Eighteenth-  and  nineteenth- 
century  American  history; 
economic  history  of  early 
republic,  Supreme  Court;  Bill 
of  Rights 

Arnold  Milton  Paul,  Ph.D.,  J.D. 
16  Court  Street 
Brooklyn,  NY  11241 

Supreme  Court;  civil  rights 

John  W.  Pratt,  Ph.D. 
Department  of  History 
SUNY/Stony  Brook 
Stony  Brook,  NY  11/94-4348 
Framing  the  Constitution;  early 

national  priod  political 

thought 

Norman  Redlich,  LL.M. 
Dean,  School  of  Law 
New  York  University 
40  Washington  Square  So. 
New  York,  NY  10012 
Constitutional  law;  civil 
liberties 

Richard  J.  Regan,  Ph.D. 
Department  of  Political  Science 
Fordham  University 
Bronx,  NY  10458 
Constitutional  law 

Donald  M.  Roper,  Ph.D. 
6  Holland  Lane 
New  Paltz,  NY  12561 
Judicial  biography;  Suprvme 
Court 

Philippa  Strum,  Ph.D 
124  West  79  Street 
New  York,  NY  10024 
Supreme  Court;  civil  UbeUies 


NORTH  CAROLINA 

Lance  Banning,  Ph.D. 
National  Humanities  Center 
Research  Triangle  Park, 
NC  27709 
Founding  period 

William  A.  Carroll,  Ph.D. 
Guilford  College 
Greensboro,  NC  27440 
Constitutional  law 

Walter  E.  Dellinger,  LL.B. 
Duke  University  Law  School 
Durham,  NC  27706 
1787;  constitutional  amendment 

David  R.  Goldfield,  Ph.D. 
Department  of  History 
UNC/Charlotte 
Charlotte,  NC  28223 
Urban  history 


Abraham  Holtzman,  Ph.D. 
Department  of  Political  Science 
North  Carolina  State  University 
Box  8102 

Raleigh,  NC  27695-8102 
President;  Congress;  political 

parties,  interest  groups; 

Constitution 

William  E.  Leuchtenburg,  Ph.D. 
History  Dept. 

University  of  North  Carolina 
Chapel  Hill,  NC  27514 
Twentieth  Century;  Supreme 
Court;  Bill  of  Rights. 

Michael  Lienesch,  Ph.D. 
Department  of  Political  Science 
368  Hamilton  Hall  070A 
University  of  North  Carolina 
Chapel  Hill,  NC  27514 
History  and  theory  of 

Constitution;  Antifederalist 

John  V.  Orth,  Ph.D.,  J.D. 
School  of  Law 
University  of  North  Carolina 
Chapel  Hill,  NC  27514 
Eleventh  Amendment 

Jerry  Pubantz,  Ph.D. 
Department  of  History  and 

Political  Science 
Salem  College 
Winston-Salem,  NC  27108 
Constitution  and  foreign  affairs 

Fred  D.  Ragan,  Ph.D. 
Department  of  History 
East  Carolina  University 
Greenville,  NC  27834 
Freedom  of  speech;  press 

John  E.  Semonche,  Ph.D.,  LL.B. 
Department  of  History 
University  of  North  Carolina 
Chapel  Hill,  NC  27514 
Constitution  and  the  Supreme 
Court 

Frank  R.  Strong,  LL.D. 
211  Markham  Drive 
Chapel  Hill,  NC  27514 
Constitutional  history 

Richard  Sylla,  Ph.D. 
Department  of  Economics 
North  Carolina  State  University 
Raleigh,  NC  27650 
Economic  history 

Tinsley  E.  Yarbrough,  Ph.D. 
Department  of  Political  Science 
East  Carolina  University 
Greenville,  NC  27834 
Constitutional  law 

NORTH  DAKOTA 

James  F.  Vivian,  Ph.D. 
Department  of  History 
University  of  North  Dakota 
Grand  Forks,  ND  58202 
Aborted  Constitutional 

Centennial  Exhibition,  1889 

OHIO 

Roberta  Alexander,  Ph.D. 
Department  of  History 
University  of  Dayton 
Dayton,  OH  45469 
Constitution  and  Supreme  Court 


\.  J. 
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Michael  Les  Benedict,  Ph.D. 
Department  of  History 
The  Ohio  State  University 
Columbus,  OH  43210 
-Federalism;  civil  rights;  Civil 
War  and  Reconstruction  Era 

Harry  M.  Clor,  Ph.D. 
Department  of  Political  Science 
Kenyon  College 
Gambier,  OH  43022 
Constitutional  law;  American 
founding 

Michael  Grossberg,  Ph.D. 
Department  of  History 
Case  Western  Reserve  University 
Cleveland,  OH  44106 
Law  and  social  policy;  family 
law 

R.  S.  Hill,  Ph.D. 

Department  of  Political  Science 
Marietta  College 
Marietta,  OH  45750 
Theory  of  the  Constitution; 
Northwest  Ordinance  of  1 787 

Ronald  Kahn,  Ph.D. 
Department  of  Government 
Oberlin  College 
Oberlin,  OH  44074 
Supreme  Court;  constitutional 
law;  Supreme  Court  and  cities 

David  E.  Kyvig,  Ph.D. 
Department  of  History 
University  of  Akron 
Akron,  OH  44325 
Twentieth-century  constitutional 
amendments;  prohibition 

Stephen  M.  Millett,  Ph.D. 
Battelle  Memorial  Institute 
505  King  Avenue 
Columbus,  OH  43201 
Executive  powers;  war  power; 

foreign  relations 
James  H.  O'Donnell,  III,  Ph.D. 
Department  of  History 
Marietta  College 
Marietta,  OH  45750 
Colonial  period;  native 

American  history 

Ronald  E.  Seavoy,  Ph.D. 
Department  of  History 
Bowling  Green  State  University 
Bowling  Green,  OH  43403 
Constitutional  law  and 
economic  development 

Howard  ToUey,  Jr.,  Ph.D.,  J.D. 
Department  of  Political  Science 
University  of  Cincinnati 
Cincinnati,  OH  45221-0375 
Civil  rights  and  liberties; 

separation  of  powers; 

federalism 
Carl  Ubbelohde,  Ph.D. 
Department  of  History 
Case  Western  Reserve  University 
Cleveland,  OH  44106 
Revolutionary  period; 

constitutional  history 

OKLAHOMA 

Eldon  Eisenach,  Ph.D. 
Department  of  Political  Science 
University  of  Tulsa 
Tulsa,  OK  74104 
Colonial  constitutions;  religion 
and  constitutional  ideas 


45 


Donald  J.  Maletz,  Ph.D. 
Department  of  Political  Science 
University  of  Oklahoma 
Norman,  OK  73019 
American  politics;  founding 
period 

Donald  R.  Songer,  Ph.D. 
Department  of  Political  Science 
Oklahoma  Baptist  University 
Shawnee,  OK  74801 
Judiciary 

Paul  A.  Rahe,  Ph.D. 
Department  of  History 
University  of  Tulsa 
600  S.  College  Avenue 
Tulsa,  OK  74104 
Ancient  and  modem 
republicanism 

Richard  S.  Wells,  Ph.D. 
Department  of  Political  Science 
University  of  Oklahoma 
Norman,  OK  73019 
Constitutional  law;  personal 
rights 

OREGON 

David  A.  Johnson,  Ph.D. 
Department  of  History 
Portland  State  University 
Portland,  OR  97207 
Federalism;  constitutional 
history  of  the  west 

James  R.  Klonoski,  Ph.D. 
Department  of  Political  Science 
University  of  Oregon 
Eugene,  OR  97403 
BiU  of  Rights;  race 

Susan  M.  Leeson,  J.D.,  Ph.D. 
Department  of  Political  Science 
Willamette  University 
Salem,  OR  97301 
Founding  period;  Tenth. 

Amendment;  Frederick 

Douglass 

Thomas  D.  Morris,  Ph.D. 
Department  of  History 
Portland  State  University 
Portland,  OR  97207 
Constitutic?,  and  legal  history; 
civil  liberties;  slavery 

James  M.  O'Fallon,  J.D. 
School  of  Law 
University  of  Oregon 
Eugene,  OR  97403 
Constitutional  law 

PENNSYLVANIA 
Paul  Bender,  LL.I3. 
School  of  Law 
University  of  Pennsylvania 
3400  Chestnut  Street 
Philadelphia,  PA  19104 
Constitutional  law;  individual 
rights 

John  M.  Coleman,  Ph.D. 

94  Pennsylvania  Avenue 

Easton,  PA  18042 

Supreme  Court  of  Pennsylvania 

Jacob  E.  Cooke,  Ph.D. 
Department  of  History 
Lafayette  College 
Easton,  PA  18042 
Founding  period;  Alexander 
Hamilton 


Daniel  J.  Elazar,  Ph.D. 
Center  for  the  Study  of 

Federalism 
Temple  University 
Philadelphia,  PA  19122 
Federalism;  intergovernmental 

relations 

Ernest  Giglio,  Ph.D. 
Department  of  Political  Science 
Lycoming  College 
Academic  Center  Building 
Williamsport,  PA  17701 
Civil  rights  and  liberties 

Mahlon  H.  Hellerich,  Ph.D. 
Box  1548 

Allentown,  PA  18105 
First  Amendment 

Eugene  W.  Hickok,  Jr.,  Ph.D. 
Department  of  Political  Science 
Dickinson  College 
Carlisle,  PA  17013 
Constitutional  thought;  national 
institutions  and  policy 

Ellis  Katz,  Ph.D. 
Center  for  the  Study  of 

Federalism 
Temple  University 
Philadelphia,  PA  19122 
Federalism 

Robert  W.  Langran,  Ph.D. 
Department  of  Political  Science 
Villanova  University 
Villanova,  PA  19085 
Constitutional  history  and  law 

Francis  Graham  Lee,  Ph.D. 
Department  of  Politics 
St.  Joseph's  University 
Philadelphia,  PA  19131 

Constitutional  interpretation; 
religious  liberty 

Randall  M.  Miller,  Ph.D. 
Department  of  History 
Saint  Joseph's  University 
Philadelphia,  PA  19131 
Black  and  ethnic  history 

Joseph  R.  Morice,  Ph.D. 
Department  of  History 
■  Duquesne  University 
Pittsburgh,  PA  15282 
Constitutional  history 

Jeffrey  B.  Morris,  Ph.D.,  J.D. 
Department  of  Political  Science/ 
C2 

University  of  Pennsylvania 
Philadelphia,  PA  19104 
Supreme  Court  and  the 

judiciary;  civil  liberties; 

American  constitutional 

history 

Frank  Schwartz,  Ph.D. 
Department  of  Political  Science 
Beaver  College 
Glenside,  PA  19038 
Equal  protection;  powers  of  the 
president 

RHODE  ISLAND 

Patrick  T.  Conley,  Ph.D.,  J.D. 
Providence  College 
189  Wickenden  Street 
Providence,  RI  02903 
U.S.  and  Rhode  Island 
constitutional  history 


Stephen  B.  Wood,  Ph.D. 
Department  of  Political  Science 
University  of  Rhode  Island 
Kingston,  RI  02881 
Political  theory;  founding 
period;  civil  liberties 

SOUTH  CAROLINA 

Randall  M.  Chastain,  LLB. 
University  of  South  Carolina  Law 

School 
Columbia,  SC  29208 
Constitutional  law 

Herbert  A.  Johnson,  Ph.D.,  LLJ3. 
Department  of  History 
University  of  South  Carolina 
Columbia,  SC  29208 
Marshall  Court 

John  W.  Johnson,  Ph.D. 
Department  of  History 
Clemson  University 
Clemson,  SC  29631 
American  legal-constitutional 

history;  twentieth  century; 

nuclear  energy 

William  Lasser,  Ph.D. 
Department  of  Political  Science 
Clemson  University 
Clemson,  SC  29631 
Constitutional  development; 
Supreme  Court  history 

John  Austin  Matzko,  Ph.D. 
Bob  Jones  University 
Box  34561 

Greenville,  SC  29614 
Legal  history 

George  C.  Rogers,  Jr.,  Ph.D. 
Department  of  History 
University  of  South  Carolina 
Columbia,  SC  29208 
The  Continental  Congress; 
framing  of  the  Constitution 

Vukan  Kuic,  Ph.D. 
GINT 

University  of  South  Carolina 
Columbia,  SC  29208 
Constitutional,  federal, 
democratic  theory 

SOUTH  DAKOTA 

Peter  Schotten,  Ph.D. 

Augustana  College 

817  South  Menlo 

Sioux  Falls,  SD  57102 

Constitutional  law;  American 
political  thought  of  the 
founding  era;  civil  liberties 

TENNESSEE 

James  F.  Blumstein,  LL.B. 
Vanderbilt  Law  School 
Nashville,  TN  37240 
Commerce  clause;  state  and  local 

taxation;  federalism;  civil 

rights 

Paul  K.  Conkin,  Ph.D. 
Department  of  History 
Vanderbilt  University 
1003  Tyn  Blvd. 
Nashville,  TN  37220 
Political  and  economic  theory; 
American  political  thought 
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Michael  M.  Gunter,  Ph.D. 
Department  of  Political  Science 
Tenn.  Tech.  Univ. 
Cookeville,  TN  38501 
United  Nations;  international 
politics;  American  politics 

Milton  M.  Klein,  Ph.D. 
Department  of  History 
University  of  Tennessee 
Knoxville,  TN  37916 
American  legal  history; 
American  Revolution 

James  E.  Mock,  Ph.D. 
Department  of  Political  Science 
Austin  Peay  State  University 
ClarksvUIe,  TN  37044 
Public  administration;  minority 
politics 

TEXAS 

Gayle  Avant,  Ph.D. 
Department  of  Political  Science 
Baylor  University 
Waco,  TX  76703 
Constitutional  law;  Bill  of 
Rights 

Elizabeth  Bailey 
Leander  ISD 
P.O.  Box  218 
Leander,  TX  78641 
Constitutional  history 

Steven  R.  Boyd,  Ph.D. 
Division  of  Behavioral  and 

Cultural  Sciences 
UT/San  Antonio 
San  Antonio,  TX  78285 
Antifederalists;  state  politics 

David  W.  Brady,  Ph.D. 
Department  of  Political  Science 
IMce  University 
Houston,  TX  77004 
Twentieth-century  politics 

Lino  Graglia,  LL.B. 
School  of  Law 

University  of  Texas  at  Austin 
Austin,  TX  78705 
Constitutional  law 

D wight  F.  Henderson,  Ph.D. 
College  of  Social  and  Behavioral 

Sciences 
UT/San  Antonio 
San  Antonio,  TX  78285 
Federal  criminal  law  (1787- 

1820);  federal  courts 

Harold  M.  Hyman,  Ph.D. 
Department  of  History 
Rice  University 
Houston,  TX  77251-1892 
U.S.  constitutional  and  legal 
history 

John  Kincaid,  Ph.D. 
Department  of  Political  Science 
North  Texas  State  University 
Denton,  TX  76203-5338 
Federalism;  political  thought 

Dale  T.  Knobel,  Ph.D. 

Department  of  History 

Texas  A  &  M  University 

College  Station,  TX  77843 

Immigration  and 
naturalization;  ethnic  and 
race  relations;  civil  rights 


this  Constitution 


James  Kirby  Martin,  PhD. 
Department  of  History 
University  of  Houston 
Houston,  TX  77004 
Seventeenth-  and  eighteenth- 
century  history 

David  M.  Rabban,  J.D. 
School  of  Law 
University  of  Texas,  Austin 
727  E.  26th  Street 
Austin,  TX  78705 
History  of  the  First  Amendment, 
academic  freedom 

Glen  E.  Thurow,  Ph.D. 
Department  of  Political  Science 
University  of  Dallas 
Irving,  TX  75062 
Constitution;  presidency; 
judicial  review 

Thomas  G.  West,  Ph.D. 
Department  of  Politics 
University  of  Dallas 
Irving,  TX  *061 

Political  thought  of  the  founding 
period 

UTAH 

James  L.  Clayton,  Ph.D. 
Dean's  Office,  Graduate  School 
University  of  Utah 
310  Park  Building 
Salt  Lake  City,  UT  84102 
First  Amendment;  freedom  of 
religion 

H.  Carleton  Marlow,  Ph.D. 
Department  of  History 
Drigham  Young  University 
Provo,  UT  84602 
Social  and  intellectual  history; 
constitutional  history 

Walter  F.  Pratt,  D.  Phil.,  J.D. 
J.  Reuben  Clark  Law  School 
Brigham  Young  University 
Provo,  UT  84602 
American  legal  and 
constitutional  history 

VERMONT 
Murray  P.  Dry,  PhD. 
Department  of  Political  Science 
Middlebury  College 
Middlebury,  VT  05753 
Anti-federalists;  Congress; 

political  theory;  founding 

period 

Kenneth  M.  Holland,  Ph.D. 
Department  of  Political  Science 
University  of  Vermont 
Burlington,  VT  05405 
Affirmative  action;  executive 
power  in  foreign  affairs 

Norbert  A.  Kuntz,  Ph.D. 
Department  of  History 
St.  Michael's  College 
Winooski,  VT  05404 
Reconstruction  court;  black 
history 

Harold  Schultz,  Ph.D. 
University  of  Vermont 
P.O.  Box  3145  / 
Burlington,  VT  Q5401 
Framing  of  the  Constitution 


his  Constitution 


Paul  L.  Silver,  Ph.D. 
Department  of  History 
Johnson  State  College 
Johnson,  VT  05656 
Progressive  era;  New  Deal 

Mark  A.  Stoler,  Ph.D. 
Department  of  History 
University  of  Vermont 
Burlington,  VT  05405 
U.S.  diplomatic  and  military 
history 

Eric  Zencey,  MA. 

Goddord  College 

Plainfield,  VT  05S67 

History  of  science;  international 

relations 
VIRGINIA 
Henry  J.  Abraham,  Ph.D. 
Dept  of  Govt.  &  For.  Aff. 
University  of  Virginia 
Charlottesville,  VA  22903 
Constitutional  law  and  history >, 

judicial  process,  civil  rights 

and  liberties 

James  A,  Braden,  P  D. 
Division  of  Social  Sciences 
No.  Va.  Comm.  Coll 
3001  N.  Beauregard  Street 
Alexandria,  VA  22311 
Twentieth-century  British 
history 

Alan  V.  Brioeland,  Ph.D. 
Department  of  ^;story 
Va.  Commonv^  Univ. 
912  W.Franf  reet 
Richmond,  V,,  , 
Virginia  ratification 

James  Ceaser,  Ph.D. 
Dept.  of  Govt.  &  For.  Aff, 
University  of  Virginia 
Charlottesville,  VA  22901 
Founding;  parties;  separation  of 
powers 

Richard  C.  Cortner,  Ph.D. 
Prospect  House,  Apt.  567 
1200  North  Nash  Street 
Arlington,  VA  222  09 
Constitutional  law;  civil 

liberties 
Robert  P.  Davidow,  J.S.D. 
School  of  Law 
George  Mason  University 
3401  N.  Fairfax  Drive 
Arlington,  VA  222  01 
First  Amendment;  criminal 

procedure 

Douglas  W.  Foard,  Ph.D. 
Department  of  History 
Ferrum  College 
Ferrum,  VA  24088 
Modern  European  intellectual 
history 

Robert  M.  Goldman,  Ph.D. 
Department  of  History-Political 

Science 
Virginia  Union  University 
Richmond,  VA  23220 
U.S.  constitutional  history 

Stephen  P.  Halbrook,  Ph.D.,  J.D. 
10605  Judicial  Drive 
Suite  B-3 
Fairfax,  VA  22030 
Second  and  Fourteenth 
Amendments;  standing  armies 
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Alfred  R.  Light,  Ph.D.,  J.D. 
Hunton  Williams 
P.O.  Box  1535 
Richmond,  VA  23212 
Federalism;  separation  of 
powers 

David  E.  Marion,  Ph.D. 
Department  of  Political  Science 
Hampden-Sydney  College 
P.O.  Box  94 

Hampden-Sydney,  VA  23943 
Constitutional  law;  regulation; 
bureaucratic  state 

Daniel  J.  Meador,  LLJVI. 
School  of  Law 
University  of  Virginia 
Charlottesville,  VA  22901 
Judiciary 

Thomas  R.  Morris,  Ph.D. 
Department  of  Political  Science 
University  of  Richmond 
Richmond,  VA  23173 
Constitutional  law;  state  courts 
and  state  constitutions 

David  M.  O'Brien,  PhD. 
Dept.  of  Govt.  &  For.  Aff. 
University  of  Virginia 
Charlottesville,  VA  22903 
Constitutional  law;  judicial 
process;  Supreme  Court 

Merrill  D.  Peterson,  Ph.D. 
Department  of  History 
University  of  Virginia 
Charlottesville,  VA  22901 
1783-1845;  Thomas  Jefferson; 
constitutional  change 

Wilfred  J.  Ritz,  SJ.D. 
School  of  Law 

Washington  and  Lee  University 
Lexington,  VA  24450 
Origins  of  American  law 
reporting;  early  court 

Garrett  Ward  Sheldon,  Ph.D. 
Department  of  Social  Sciences 
Clinch  Valley  College 
University  of  Virginia 
Wise,  VA  24293 
Thomas  Jefferson 

G.  Edward  White,  PhD.,  JD. 
School  of  Law 
University  of  Virginia 
Charlottesville,  VA  22901 
Constitutional  history;  law; 
judiciary 

James  W.  Zirkle,  J.D. 
School  of  Law 
College  of  William  and  Mary 
Williainsburg,  VA  23185 
Constitutional  law 

WASHINGTON 

Arthur  Bestor,  Ph.D. 
Department  of  History 
University  of  Washington 
Seattle,  WA  98195 
Constitution  and  foreign  affairs: 
intent  of  the  framers 

Arval  A.  Morris,  LLJVI. 
School  of  Law  JB-20 
University  of  Washington 
Seattle,  WA  98105 
Constitutional  law 


Norman  D.  Palmer,  Ph.D. 
958  Terrace  Drive 
Friday  Harbor,  WA  98250 
Federalism,  elections; 

Constitution-making; 

democracy  in  a  comparative 

setting 

Robert  F.  Utter,  LL.B. 
Temple  of  Justice 
Supreme  Court  of  Washington 
Olympia,  WA  98504 
State  courts 

WEST  VIRGINIA 
Kenneth  C.  Martis,  PhD. 
Department  of  Geology  and 

Geography 
West  Virginia  Univei  sity 
Morgantown,  WV  26506 
Congressional  represenU  'ion 

WISCONSIN 

Shirley  A.  Abrahamson,  J.D. 
Wise.  Supreme  Court 
State  Capitol 
P.O.  Box  1688 
Madison,  WI  53701 
State  constitutions;  federalism; 
Bill  of  Rights 

Janet  K.  Boles,  PhD. 
Department  of  Political  Science 
Marquette  University 
Milwaukee,  WI  53233 
Women  and  the  Constitution 

Margo  A.  Conk,  PhD. 
Department  of  History 
Univ.  Wise/Milwaukee 
Milwaukee,  WI  53201 
Constitutionality  of  the  census 

John  A.  Conley,  Ph.D. 
Criminal  Justice  Faculty 
Univ.  Wise/Milwaukee 
Milwaukee,  WI  53201 
Criminal  justice 

Beverly  B.  Cook,  PhD. 
Department  of  Political  Science 
Univ.  Wise/Milwaukee 
Milwaukee,  WI  53201 
Women  in  law 

David  Fellman,  Emeritus 
Professor  of  Pol.  Sci. 
University  of  Wisconsin/Madison 
217  North  Hall 
Madison,  WI  53706 
Constitutional  law 

Joel  B.  Grossman,  PhD. 
Department  of  Political  Science 
University  of  Wisconsin/Madison 
Madison,  WI  53706 
Constitutional  law;  judicial 
politics 

Martin  Gruberg,  PhD. 
Coordinator,  Criminal  Justice 
Univ.  Wisc/Oshkosh 
Oshkosh,  WI  54901 
Civil  liberties;  civil  rights; 
criminal  justice 

Carol  E.  Jenson,  Ph.D. 
Department  of  History 
University  of  Wisconsin/LaCrosse 
La  Crosse,  WI  54601 
U.S.  constitutional  history;  First 

Amendment;  Twentieth 

century 
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Jr  hn  P.  Kaminski,  Ph.D. 
Center  for  the  Study  of  the 

American  Constitution 
University  of  Wisconsin/Madison 
45i  N.  Park  Street 
Madison,  WI  53706 
Drooling  and  ratification  of  the 

Constitution 

Stanley  I.  Kutler,  Ph.D. 
EeparUnent  of  History 
University  of  Wisconsin/Madison 
Madison,  WI  53706 
American  legal  and 
constitutional  history 

Richard  Leffler,  MA. 
Department  of  History 
University  of  Wisconsin/Madison 
Madison,  WI  53706 
Constitution:  ratification  debate 

Lawrence  D.  Longiey,  Ph.D. 
Dept.  of  Govt. 
Lav/?ence  University 
Box  599 

Appleton,  WI  54912 
Electoral  College 


Gaspare  J.  Saladino,  Ph.D. 
Department  of  History 
University  of  Wisconsin/Madison 
Madison,  WI  53706 
Ratification  of  the  Constitution 

Mary  Ann  Yodelis  Smith,  Ph.D. 
School  of  Journalism 
University  of  Wisconsin-Madison 
Madison,  WI  53706 
Communications  law  and 
history;  early  press 

Clarence  A.  Stern,  Ph.D. 
P.O.  Box  2294 
Oshkosh,  WI  54903 
Constitutional  history 

Athan  Theoharis,  Ph.D. 
Department  of  History 
Marquette  University 
Milwaukee,  WI  53233 
First  Amendment;  federal 
surveillance 

Christopher  Wolfe,  Ph.D. 
Department  of  Political  Science 
Marquette  University 
Milwaukee,  WI  53233 
Constitutional  law;  American 
political  thought;  the  founding 


WYOMING 

Allan  Evan  Schenker,  Ph.D. 
Department  of  Political  Science 
University  of  Wyoming 
Laramie,  WY  82071 
U.S.  government;  public 

administration;  founding 

period 

FOREIGN 

Padmanabh  M.  Kamath,  Ph.D. 
Department  of  Civics  and  Politics 
University  of  Bombay 
Ranade  Bhuvan,  Vidyanagari 
Santacruz  (East),  Bombay 
INDIA  400  098 
American  government 

Leopoldo  Lovelace,  Ph.D. 
Departmento  de  Derecho  Politico 
Facultad  de  Derecho 
Universidad  de  Santander  SPAIN 
Supreme  Court 


Ronald  Schlundt,  Ph.D. 
Department  of  History 
University  of  Maryland-European 

Division 
Im  Bossenldorn  30 
6900  Heidelberg  WEST 

GERMANY 
Twentieth-century  civil  Hghts 

Shlomo  Slonim,  Ph.D.,  LL.B. 
Department  of  American  Studies 
Hebrew  University 
Jerusalem,  Israel 
Constitutional  law  and  history; 
Constitutional  Convention 

Esmond  Wright 
Institute  of  U.S.  Studies 
University  of  London 
31  Tavistock  Square 
London  WCIH  9E2  GREAT 

BRITAIN 
George  Washington;  Benjamin 

Franklin 


Federal  Bicentennial  Agenda 


"The  American  Experiment:  Creating 
the  Constitution"  Exhibit  at  the 
National  Archives 

The  American  Experiment:  Creating  the  Constitution  " 
is  a  major  exhibition  celebrating  the  200th  anniversa- 
ry of  the  Constitution  which  opened  at  the  National  Ar- 
chives on  October  24, 1986,  and  which  will  remain  open 
through  February  1989. 

The  centerpiece  of  "Creating  the  Constitution"  is  the 
permanent  display  of  the  original  Constitution,  Declara- 
tion of  Independence,  and  the  Bill  of  Rights.  A  number 
of  other  important  eighteenth-century  documents  are 
also  featured  in  the  exhibition,  presenting  a  view  of  the 
young  country  in  which  the  Constitution  was  conceived, 
created,  and  ratified. 

Among  the  highlights  of  the  exhibition  are: 
The  Articles  of  Confederation;  a  map  dated  1783  delin- 
eating the  boundaries  of  the  United  States  as  agreed  to 
in  the  Treaty  of  Paris;  the  Virginia  Plan  written  by  James 
Madison  in  1787;  the  Report  of  the  Committee  on  the 
Western  Territory  by  Thomas  Jefferson  which  became 
the  blueprint  for  the  settlement  and  eventual  statehood 
of  the  West. 

This  is  one  of  two  major  exhibitions  at  the  National 
Archives  during  the  bicentennial  period.  The  other,  enti- 
tled "Laving  With  the  Constitution,"  will  open  in  April  of 
1987  in  the  Circular  Gallery  of  the  Rotunda.  This  exhibi- 
tion will  trace  the  historical  development  of  enfranchise- 
ment, school  desegregation,  and  war  powers  through 


photographs,  letters,  and  documents  in  the  National  Ar- 
chives. 

The  exhibition  will  be  on  display  in  the  Rotunda  of 
the  National  Archives  and  will  be  free  and  open  to  the 
public.  For  more  iitformation,  write  NARA,  Washington, 
DC  20408.  

Bicentennial  Commission  Projects 

Lists  of  projects  sponsored  by  the  Commission  on 
the  Bicentennial  of  the  United  States  Constitu- 
tion and  of  projects  recognized  by  the  Commission 
are  available  from  the  Commission  offices  at  736 
Jackson  Place,  N.W.,  Washington,  D.C.  20503.  For 
additional  information  call  (202)  872-1787  or  (202) 
653-9800. 
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this  Constitution 


THE  NATIONAL  ENDOWMENT  FOR  THE  HUMANITIES 
Special  Initiative  for  the  Bicentennial  of  the  United  States 


The  National  Endowment  For  the 
Humanities  Offers  Matching  Grants  For 
Books  on  the  United  States  Constitution 


in  commemoration  of  the  Bicentennial  of  the  Constitution, 
ithe  National  Endowment  for  the  Humanities  is  offering 
matching  grants  of  $500  to  public  libraries  across  the  United 
States.  The  Endowment's  grant,  plus  the  $500  the  library  raises 
to  match  it,  will  provide  $1,000  to  help  establish  a  Bicentennial 
Bookshelf  of  reference  works  and  other  books  about  the  US. 
Constitution. 

The  Endowment  asked  constitutional  scholars  and  special- 
ists to  recommend  titles  that  might  be  included  on  the  Bicen- 
tennial Bookshelf.  Based  on  these  suggestions,  the  Endow- 
ment recommends  that  libraries  build  their  bookshelves  on  the 
Constitution  around  four  major  texts,  newly  revised  and  is- 
sued: Congressional  Research  Service,  Library  of  Congress, 
The  Constitution  of  the  United  States  of  America:  Inter- 


pretation and  Analysis.  Washington,  D.C.:  Government 
Printing  Office,  1986.  (Price  to  be  announced). 
Farrand,  Max,  ed.  The  Records  of  the  Federal  Convention  of 
1787.  4  vols.,  rev.  ed.  New  Haven:  Yale  University  Press. 
1967,  1987,  $180. 
Kurland,  Philip  B.,  and  Ralph  Lerner,  eds.  The  Founders' 
Constitution.  5  vols.  Chicago:  University  of  Chicago  Press, 
1987.  $250  before  March  31,  1987,  $300  thereafter. 
Levy,  Leonard,  ed.  The  Encyclopedia  of  the  American  Con- 
stitution. 4  vols.  New  York:  Macmillan  Publishing  Co., 
1986.  $270  before  December  31,  1986,  and  $320  thereafter. 
These  volumes  should  be  complemented  by  other  works, 
some  of  which  libraries  may  already  have  in  their  collections, 
some  of  which  they  may  wish  to  acquire.  Libraries  may  wish 
to  select  titles  from  the  NEH  list  also  developed  in  consulta- 
tion with  constitutional  experts,  but  other  choices  are  accept- 
able. 

For  further  information,  write:  National  Endowment  for  the 
Humanities,  Humanities  Projects  in  Libraries,  Room  420,  Divi- 
sion of  General  Programs,  1100  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 


Around  the  States 


Ohio  Commission  Outlines  Plans 

The  Ohio  Northwest  Ordinance  and  the  United  States  Consti- 
tution Bicentennial  Commission  was  established  by  legisla- 
tion in  December  1985  to  "promote,  encourage  and  coordinate 
the  celebration  and  commemoration  of  the  Bicentennial  of  the 
signing  of  the  Northwest  Ordinance  of  1787,  which  established 
civil  government  in  the  Northwest  Territory."  Chaired  by  Dr. 
Phillip  R.  Shriver,  President  of  the  Ohio  Historical  Society  and 
President  Emeritus  of  Miami  University,  the  commission  will 
work  with  local  communities  and  organizations  to  develop 
projects  commemorating  the  two-year  observance  of  the  sign- 
ing of  the  ordinance  and  the  settling  of  what  was  to  become 
Ohio. 


The  commission  will  also  coordinate  Ohio's  observance  of 
the  Bicentennial  of  the  signing  of  the  United  States  Constitu- 
tion, adopted  by  Congress  on  September  17,  1787. 

The  planning  packet  distributed  across  Ohio  includes  a  copy 
of  the  legislation  forming  the  commission,  a  letter  from  Gover- 
nor Richard  F.  Celeste,  the  goals  of  the  commission,  back- 
ground on  the  Northwest  Ordinance,  tentative  commemorative 
plans  from  several  cities,  and  other  information.  Individuals  or 
organizations  wishing  to  receive  a  packet  should  contact 
James  C.  Miller,  Executive  Director,  Northwest  Ordinance- 
United  States  Constitution  Bicentennial  Commission,  1985  Vel- 
ma  Avenue,  Columbus,  Ohio,  43211;  telephone:  (614)  466-1500. 


Knoxville-Knox  County,  Tennessee,  Constitution  Bicentennial  Commission 
Announces  Program 


The  Knoxville-Knox  County  [Tennessee]  Constitution  Bicen- 
tennial Commission  was  established  on  September  17, 1984, 
by  action  of  the  Mayor  of  Knoxville.  Hon.  Kyle  Testerman,  and 
the  Executive  of  Knox  County,  Hon  Dwight  Kessel.  Dr.  Milton 
M.  Klein,  Professor  of  History  Emeritus  at  the  University  of 
Tennessee,  chairs  the  Commission. 

In  furtherance  of  its  charge,  the  Commission  has  initiated  a 
quarterly  Newsletter,  which  is  distributed  to  community 
groups  and  individual  Knoxvillians  who  desire  to  receive  it, 
and  has  organized  a  Speakers*  Bureau,  available  to  community 
groups  that  want  to  hear  talks  on  the  coming  Bicentennial  or 
on  issues  concerned  with  the  Constitution  itself.  The  Commis- 
sion will  also  make  available  to  groups  and  individuals  copies 
of  the  Constitution. 


Under  its  own  sponsorship,  the  Commission  has  initiated  a 
series  of  public  forums,  conducted  in  the  City-County  Building, 
on  a  variety  of  constitutional  issues.  The  first,  held  in  October 
1985,  was  broadly  based  and  addressed  the  general  subject:  "Is 
democratic  government  under  the  Constitution  alive  and  well 
today?"  The  editor  of  the  Knoxville  News-Sentinel  spoke  on 
the  role  of  the  press;  the  president-elect  of  the  Tennessee  Bar 
Association  addressed  the  role  of  the  courts;  and  the  head  of 
the  University  of  Tennessee  Political  Science  Department  con- 
sidered the  role  of  the  electoral  process.  Succeeding  forums 
will  treat  some  of  the  thirteen  crucial  constitutional  issues 
identified  by  Project  '87.  One  held  in  March  1986  considered 
the  question  of  'The  rights  of  the  accused  versus  the  rights  of 
society  under  the  Constitution,"  and  the  May  forum  consid- 
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ered  the  issue  "Are  women's  rights  adequately  protected  by 
the  Constitution?" 

For  1987,  the  Commission  plans  to  run  a  series  of  informa- 
tional essays  in  the  Sunday  edition  of  the  local  newspaper. 
From  January  to  May,  the  column  will  be  on  the  subject  "Do 
You  Know  Your  Constitution?"  and  from  May  25  to  September 
17,  the  dates  the  Constitutional  Convention  was  in  session  in 
1787,  the  column  will  be  on  'This  Week  in  Philadelphia:  1787." 
Graduate  students  in  history,  political  science,  and  law  from 
the  University  of  Tennessee  will  prepare  the  material.  On  May 
25,  or  thereabouts,  a  mock  constitutional  convention  will  be 
held  in  Knoxville  to  consider  some  of  the  structural  changes 
proposed  over  the  years  by  those  suggesting  constitutional 
amendment.  The  convention  will  utilize  the  material  prepared 
by  the  Jefferson  Foundation  in  Washington,  D.C.  Delegates  will 
be  chosen  at  the  close  of  this  convention  to  attend  a  similar 
statewide  convention  which  is  to  be  held  in  Nashville  in  Sep- 
tember of  1987. 

On  September  17, 1987,  the  Commission  plans  a  gala  day, 
beginning  with  the  naturalization  ceremonies  normally  held  in 
the  fall  at  the  Federal  Courthouse. 

For  information,  write  to  the  Commission,  Milton  Klein, 
chair,  1101  McClung  Tower,  University  of  Tennessee,  Knox- 
ville, TO  37916. 


versity  of  Hawaii  at  Hilo; 

"The  Constitution:  How  It  Works  For  Us",  a  slide-lecture  on 
the  freedoms  guaranteed  by  the  Constitution  and  on  histori- 
cal challenges  it  has  faced — by  Dr.  James  McCutcheon,  pro- 
fessor of  history  and  American  studies  at  the  University  of 
Hawaii  at  Manoa; 

"The  U.S.  Constitution  in  the  Pacific",  a  lecture  examining 
the  Constitution  as  an  influential  source  of  domocratic  prin- 
ciples and  ideals  for  Pacific  Island  peoples — by  Dr.  Norman 
Meller,  Professor  Emeritus  of  political  science  at  the  Univer- 
sity of  Hawaii  at  Manoa;  and 

"A  Model  for  Nation  Building",  a  lecture  on  how  Asian  na- 
tions have  used  the  American  Constitution  as  a  model  for 
their  own  governing  documents — by  Dr.  Jon  Van  Dyke,  pro- 
fessor of  jurisprudence  at  the  William  S.  Richardson  School 
of  Law. 

For  more  information,  contact:  Hawaii  Committee  for  the 
Humanities,  3599  Waialae  Ave.,  room  23,  Honolulu,  Hawaii 
96816;  (808)  732-5402. 


PUBLICATIONS 


Hawaii  Committee  for  the  Humanities  Sup- 
ports Projects  Commemorating  Bicentenni- 
al of  U.S.  Constitution 

Two  projects  were  recently  supported  by  the  Hawaii  Com- 
mittee for  the  Humanities  (HCH)  which  commemorate  the 
Bicentennial  of  the  U.S.  Constitution  book  in  1987  and  which 
focus  on  "Understanding  America",  stressing  the  need  for  pro- 
grams which  further  public  knowledge  of  American  history, 
culture  and  formative  principles. 

"The  Development  of  the  Constitution" 

A  grant  of  $13,957  was  awarded  to  the  History  Department, 
University  of  Hawaii  at  Manoa  to  hold  a  series  of  seven  panel 
presentations  on  the  history  and  interpretation  of  the  U.S. 
Constitution,  the  nature  of  constitutional  development  snd  the 
constitutional  character  of  certain  contemporary  issues.  The 
project  is  aimed  at  secondary  school  teachers  of  social  studies 
and  interested  members  of  the  community.  The  principal  hu- 
manities scholar  is  Cedric  Cowing  and  the  project  director  is 
Herbert  Margulies,  both  professors  of  American  and  Constitu- 
tional history  at  the  University  of  Hawaii  at  Manoa. 

"Historical  and  Philosophical  Considerations  for  the  United 
States  and  Hawaii  State  Constitutions" 

A  grant  of  $4,592  was  awarded  to  the  Hawaii  Council  on  Le- 
gal Education  for  Youth  to  hold  a  week-long  institute  in  Hono- 
lulu and  a  one-day  program  in  Hilo  to  examine  the  historical 
and  philosophical  nature  of  constitutionalism,  compare  the 
U.S.  and  Hawaii  Constitutions  and  discuss  methods  of  consti- 
tutional amendment.  The  primary  audience  for  the  Institutes  is 
public  school  teachers  and  interested  members  of  the  commu- 
nity. Stuart  Gerry  Brown,  Professor  Emeritus  of  American 
Studies  at  the  University  of  Hawaii  at  Manoa,  is  the  principal 
humanities  scholar. 

The  Hawaii  Committee  for  the  Humanities  also  has  a  Hu- 
manities Speakers  Bureau,  "Ideas  For  Our  Time,"  that  pro- 
vides small  grants  to  cover  expenses  and  a  stipend  for  pre-se- 
lected  speakers  and  topics.  One  of  the  current  thematic  areas 
is  "Commemorating  the  Biocentennial  of  the  U.S.  Constitu- 
tion". Four  presentations  are  offered  under  this  theme: 

"We  the  People  , , .",  a  slide-lecture  on  the  drafting  of  the 

American  Constitution  and  its  intellectual  origins — by  Dr.  A. 

Didrick  Castberg,  professor  of  political  science  at  the  Uni- 


THE  WRITING  AND  RATIFICATION  OF  THE 
U.S.  CONSTITUTION:  A  BIBLIOGRAPHY 

The  Federal  Judicial  Center  has  published  a  44-page  bibliog- 
raphy on  the  Constitution,  compiled  by  Russell  R.  Wheeler. 
Selections  focus  on  the  events  and  the  ideas  of  the  founding 
period;  they  are  arranged  under  the  following  topics:  bibliogra- 
phies and  general  treatments,  original  texts  and  writings, 
works  dealing  with  specific  time  periods,  biographical  treat- 
ments, political  theory,  specific  parts  of  government,  civil 
rights  and  liberties,  calls  for  revisions,  nineteenth  and  twenti- 
eth-century constitutional  history.  Individual  copies  are  avail- 
able without  charge  to  teachers  requesting  on  school  letter- 
head. Please  enclose  a  self-addressed  mailing  label,  and  send 
request  to:  Information  Services,  Federal  Judicial  Center,  1520 
H  Street,  NW,  Washington,  DC  20005;  telephone:  (202)  633- 
6011. 


IDAHO  STATE  HISTORICAL  SOCIETY 
PUBLISHES  HANDBOOK 

fUkstorical  Celebrations:  A  Handbook  for  Organizers  ofDia- 
fflmond  Jubilees,  Centennials,  and  Other  Community  Anni- 
versaries by  Keith  Petersen  is  a  basic,  step-by-step  approach 
to  planning  a  successful  anniversary  celebration. 

The  handbook  covers  the  key  elements  of  a  historical  anni- 
versary celebration,  and  includes  extensive  notes,  bibliogra- 
phy, and  addresses  of  over  30  organizations  that  can  provide 
further  assistance  in  specific  interest  areas.  Among  the  key 
topics  covered  are  project  organization,  fund  raising,  sample 
activities,  publicity  and  case  studies  of  successful  small  town 
celebrations. 

The  handbook  was  funded  in  part  by  the  Association  for  the 
Humanities  in  Idaho  and  the  Steele-Reese  Foundation.  The 
cost  is  $10.00,  plus  Idaho  sales  tax  of  $.50,  and  $2.00  for  post- 
age and  handling.  To  order,  contact  the  Idaho  State  Historical 
Society,  610  N.  Julia  Davis  Drive,  Boise,  ID  83702-7695.  For 
more  information,  contact  Madeline  Buckendorf  at  (208)  334- 
3863. 
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BORZOI  BOOKS  IN  LAW  AND  AMERICAN 
SOCIETY 

The  Borzoi  Books  in  Law  and  American  Society  are  the  re- 
sult of  a  program  in  law  and  the  humanities  sponsored  by 
the  American  Bar  Association,  with  primary  support  from  the 
National  Endowment  for  the  Humanities.  The  four-year  pro- 
gram (1977-81)  brought  together  leading  lawyers,  jurists,  his- 
torians, philosophers  and  library  scholars,  serving  as  advisors 
and  writers,  to  design  a  series  of  educational  materials  that 
would  foster  in  American  students  a  better  appreciation  of  the 
role  of  law  in  our  society.  Before  the  books  were  published, 
they  were  tested  in  college  classrooms  throughout  the  coun- 
try. The  five  volumes  in  law  and  history  cover  legal  develop- 
ment from  the  first  settlements  to  the  Great  Society.  The 
books  in  philosophy  deal  with  such  issues  as  discrimination, 
morality  and  legal  reasoning.  The  one  volume  on  literature 
contains  three  essays  that,  taken  together,  seek  to  establish  a 
framework  for  the  study  of  law  and  the  literary  imagination. 
The  following  titles  are  included  in  the  series:  Early  American 
Law  and  Society  by  Stephen  Botein;  Law  in  the  New  Repub- 
lic: Private  Law  and  the  Public  Estate  by  George  Dargo;  Law 
in  Antebellum  Society:  Legal  Change  and  Economic  Expan- 
sion by  Jamil  Zainaldin;  Law  and  the  Nation,  1865-1912  by 
Jonathan  Lurie;  Ordered  Liberty:  Legal  Reform  in  the  Twenti- 
eth Century  by  Gerald  L.  Fetner;  Discrimination  and  Reverse 
Discrimination  by  R.  Kent  Greenawalt;  The  Legal  Enforce- 
ment of  Morality  by  Thomas  Grey;  Legal  Reasoning  by  Martin 
Golding;  Law  and  American  Literature  by  Carl  S.  Smith,  John 
Mc  Williams  and  Maxwell  Bloomfield.  The  volumes  may  be  or- 
dered from  Random  House,  400  Hahn  Road,  Westminster,  MD; 
telephone:  1-800-638-6440. 


THE  ORIGINS  OF  THE  AMERICAN  CONSTI- 
TUTION: A  DOCUMENTARY  HISTORY 

Edited  by  historian  Michael  Kammen,  this  paperback  collec- 
tion of  documents  contains  five  sections:  the  genesis  of  the 
Constitution,  private  correspondence  of  the  founders,  selected 
Federalist  papers,  selected  Anti-Federalist  writings,  and  com- 
pleting and  implementing  the  Constitution.  The  407-page  vol- 
ume also  contains  an  introduction  by  Kammen,  a  chronology, 
a  brief  bibliography,  and  "suggestions  for  special  projects."  It 
can  be  ordered  for  $6.95  in  paperback  from  Viking-Penguin,  40 
West  23  St.,  N.Y.,  N.Y.  10010-5201;  telephone:  (202)  337-5200. 


The  25-minute  play  is  being  presented  by  the  National  Park 
Service  in  1986  and  1987  as  a  public/private  venture  involving 
the  NPS,  Department  of  the  Interior  and  the  CIGNA  Corpora- 
tion. The  program  is  made  possible  through  the  cooperation  of 
the  Friends  of  Independence  National  Historical  Park,  Phila- 
delphia, PA. 

Four  Little  Pages  is  produced  by  Franklin  S.  Roberts  Asso- 
ciates, which  has  created  and  produced  plays  and  musicals  for 
Independence  National  Historical  Park,  Valley  Forge  and  other 
parks,  as  well  as  creating  the  National  Park  Service's  national 
touring  production  of  We've  Come  Back  for  a  Little  Look 
Around  for  the  Bicentennial  of  American  Independence. 

The  book  and  lyrics  for  Four  Little  Pages  were  written  by 
David  Chambers,  a  producer,  director  and  teacher  as  well  as  a 
writer.  He  is  currently  Producing  Director  at  the  St.  Louis  Rep- 
ertory Theatre.  Mel  Marvin  wrote  the  score  for  the  play. 

For  further  information,  contact  V.  Dave  Dame,  chief,  Inter- 
pretation and  Visitor  Services,  National  Park  Service,  U.S. 
Dept.  of  the  Interior,  Washington,  D.C.  20240;  telephone:  (202) 
523-5270. 


THE  HUMANITIES  AND  THE  CONSTITUTION 

The  v  itional  Federation  of  State  Humanities  Councils  re- 
cer  ■/  published  The  Humanities  and  the  Constitution: 
Resour  <>s  for  public  Humanities  Programs  on  the  Bicenten- 
nial of Constitution  .  The  guide  is  designed  to  assist 
individu  '  ;  is  planning  public  humanities  programs 

related  to  ti    bicentennial  of  the  Constitution. 

The  guide  includes:  a  brief  manual  on  planning  state  human- 
ities council-supported  projects;  listings  of  programs  and  pro- 
jects related  to  the  Bicentennial  of  the  Constitution  currently 
being  funded  by  state  humanities  councils;  national  agencies 
and  organizations  planning  programs  or  producing  materials 
related  to  the  Bicentennial;  a  listing  of  state  resources,  includ- 
ing addresses  of  state  humanities  councils,  state  bicentennial 
commissior    and  scholars;  and,  in  the  appendixes,  Project 
'87's  chronology  of  key  dates  in  the  history  of  the  Constitution 
and  its  introductory  bibliography  of  constitutional  history,  and 
a  booklet  on  publicity. 

While  supplies  last,  copies  are  available  at  no  charge  by 
writing  the  National  Federation  of  State  Humanities  Councils, 
1012  14th  Street,  N.W.,  Suite  1207,  Washington,  DC  20005. 
Please  allow  6-8  weeks  for  delivery. 


WEST  PUBLISHES  POCKET-SIZE  CONSTI- 
TUTION AND  OTHER  RESOURCES 

The  West  Publishing  Company  has  announced  several  publi- 
cations for  the  Bicentennial  of  the  Constitution.  A  pocket- 
size  edition  of  the  Constitution  is  available  to  individuals  and 
to  organizations  that  want  to  order  quantities  with  the  organi- 
zation's name  embossed  on  the  cover.  West  is  also  offering  a 
free  resource  manual  for  educators  which  contains  the  text  of 
the  Constitution  and  a  variety  of  classroom  activities  suitable 
for  junior  high  school  through  adult  level  education  programs. 
The  manual  includes  references  to  The  Guide  to  American 
Law,  West's  twelve-volume  encylopedia.  For  further  informa- 
tion, write:  West  Publishing  Company,  50  W.  Kellogg  Blvd.. 
P.O.  Box  64526,  St.  Paul,  MN  55165;  telephone:  (612)  228-2500. 

FOUR  LITTLE  PAGES 

four  Little  Pages  is  an  original  one-act  musical  play  dealing 
with  the  events  surrounding  the  Constitutional  Convention 
of  1787  and  the  document  produced  by  that  Convention  sitting 
in  Philadelphia. 


ABA,  ARCHIVES  PUBLISH  LECTURES 

The  ABA  Commission  on  Public  Understanding  About  the 
Law  and  the  Constitution  Study  Group  of  the  National  Ar- 
chives has  published  a  book  of  lectures  on  constitutional 
topics.  The  Blessings  of  Liberty:  Bicentennial  Lectures  at  the 
National  Archives  includes  lectures  by  public  figures  and 
scholars  given  as  part  of  the  Bicentennial  '87  series  at  the  Ar- 
chives. Intended  as  a  substantive  resource  for  those  planning 
Bicentennial  programs,  it  considers  topics  like  the  Framers' 
philosophical  influences  The  Federalist  papers,  the  ratification 
debates,  the  branches  of  government,  political  parties,  federal- 
ism, censorship  and  other  First  Amendment  concerns,  equal 
protection,  and  women  and  the  Constitution. 

Contributors  to  the  book  include  historians  James  Mac- 
Gregor  Burns,  Richard  B.  Morris,  Robert  Rutland  and  J.  G.  A. 
Pocock;  legal  scholars  Robert  Drinan  and  A.  E.  Dick  Howard; 
and  journalist  Edwin  Yoder.  The  book's  epilogue  contains  re- 
marks made  by  Chief  Justice  Warren  E.  Burger  and  Sen.  Strom 
Thurmond  at  "The  Constitution:  Past,  Present  and  Future,"  a 
March  1985  conference  cosponsored  by  the  Archives  and  the 
ABA  Commission  on  Public  Understanding  About  the  Law. 

The  Bicentennial  '87  lecture  series  is  being  funded  by  the 
District  of  Columbia  Community  Humanities  Council.  Other 
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support  has  been  provided  by  the  Pfizer  Foundation,  the  UPS 
Foundation  and  the  ABA  Commission  on  Public  Understand- 
ing. Funds  to  publish  The  Blessings  of  Liberty  were  provided 
by  the  General  Foods  Fund,  Inc.  Each  copy  is  $4.95.  The  book 
may  be  ordered  from:  Order  fulfillment-468,  ABA,  750  N.  Lake 
Shore  Dr.,  Chicago,  IL  60611.  Include  product  code  no.  468- 
0005.  Telephone:  (312)  988-5555. 


ORGANIZATIONS  AND  INSTITUTIONS 


A  MACHINE  THAT  WOULD  GO  OF  ITSELF: 
THE  CONSTITUTION  IN  AMERICAN  CUL- 
TURE 

Bn  A  Machine  That  Would  Go  Of  Itself,  historian  Michael 
Kammen  examines  the  role  of  the  Constitution  as  a  symbol 
in  American  life  from  1788  to  the  present.  Kammen  considers 
both  the  perceptions  of  the  Constitution  and  the  public's 
knowledge  about  the  document  and  how  American  beliefs 
about  the  Constitution  emerged.  The  book  is  available  from  Al- 
fred A.  Knopf  Inc.,  201  E.  50  St.,  N.Y.,  N.Y.  10022  at  $29.95. 


THE  INFLUENCE  OF  THE  SCOTTISH  EN- 
LIGHTENMENT ON  THE  UNITED  STATES 
CONSTITUTION 

The  British  Institute  of  the  United  States  has  published  the 
report  of  the  symposia  conducted  jointly  with  the  Mentor 
Group  in  1985.  The  report  recounts  the  discussions  that  took 
place  in  several  settings  and  included  the  Chief  Justice  of  the 
United  States,  the  Honorable  Warren  Burger,  the  Honorable 
Lord  Cameron,  Senator  of  the  College  of  Justice  in  Scotland 
and  Lord  of  Session,  Neil  MacCormick,  Regius  Professor  of 
Law  at  the  University  of  EdinBurgh,  and  Judge  Robert  Bork  of 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
The  report  is  available  for  $5.00  from  the  British  Institute,  1333 
New  Hampshire  Avenue,  N.W.,  suite  400,  Washington,  D.C. 
20036. 

HISTORIES  OF  HOUSE  AND  SENATE  TO 
BE  AVAILABLE  IN  1987 

The  United  States  Senate,  by  Richard  A.  Baker,  and  The 
United  States  House  of  Representatives,  by  James  T.  Currie 
are  planned  for  publication  in  1987  to  celebrate  the  opening  of 
the  100th  Congress.  For  more  information  on  these  concise 
histories,  contact  Krieger  Publishing  Co.,  Inc.  P.O.  Box  9542, 
Melbourne,  FL  32902-9542;  telephone:  (305)  724-9542. 


NATIONAL  ARCHIVES  REISSUES  THE 
STORY  OF  THE  CONSTITUTION 

As  part  of  the  celebration  to  commemorate  the  Bicen- 
tennial of  the  U.S.  Constitution,  the  National  Archives 
has  reprinted  the  classic  essay,  The  Story  of  the  Consti- 
tution. Written  by  Sol  Bloom,  this  popular  history  was 
first  published  in  1937  in  honor  of  the  150th  anniversary 
of  the  creation  of  the  historic  document.  A  new  intro- 
duction by  Daniel  Elazar,  director  of  the  Center  for  the 
Study  of  Federalism  at  Temple  University,  sets  the  book 
in  historical  context  and  explains  why  it  is  a  classic  in 
constitutional  studies. 

The  Story  of  the  Constitution  consists  of  192  pages, 
51  illustrations,  and  is  6  x  9"  in  size.  The  book  is  avail- 
able in  paperback  only,  product  No.  200046,  and  sells  for 
$8.95.  Orders  may  be  sent  to:  STORY  OF  THE  CONSTI- 
TUTION, Dept.  428  (NEPS),  Room  G-l— Cashier's  Office, 
Washington,  DC  20408. 


CRADLE  Plans  SPICE  ll-Special  Programs 
in  Citizenship  #ducation--With  Focus  on 
the  Bicentennial 


CRADLE,  the  Center  for  Research  and  Development  in  Law- 
Related  Education  located  at  Wake  Forest  University 
School  of  Law,  Winston-Salem,  NC,  is  inviting  creative  teach- 
ers from  every  state  to  apply  for  a  unique  program  on  the  Con- 
stitution. SPICE  II  is  providing  the  vehicle  through  which  inno- 
vative ideas  for  teaching  about  the  Constitution  can  be 
developed,  implemented,  evaluated  and  disseminated  to  other 
educators  across  the  country. 

Fifty  teachers  will  be  selected  in  January  1987  to  participate 
in  this  program.  Applicants  are  being  nominated  by  state  so- 
cial studies  and  law-related  education  leaders  in  each  state. 
During  the  Institute,  March  6-16  at  Wake  Forest  University, 
teachers  will  explore  the  multiple  dimensions  of  creativity  and 
teaching  about  the  Constitution  through  presentations,  discus- 
sions and  interaction  with  representatives  of  varied  disciplines 
and  backgrounds.  Faculty  will  include  constitutional  scholars 
from  Wake  Forest  University,  Fellows  from  the  National  Hu- 
manities Center,  scholars  identified  through  Project  '87  publi- 
cations, staff  from  the  Center  for  Creative  Leadership,  and  law- 
related  education  leaders  and  business  executives  trained  in 
creative  strategies. 

During  the  Institute,  teachers  will  begin  to  develop  new,  cre- 
ative curricula  which  focus  on  (1)  the  fundamental  legal  doc- 
trines, and  the  principles  on  which  our  legal  system  is  based, 
and  (2)  fostering  character  development  while  developing 
among  stuJents  an  appreciation  for  our  democratic  system  of 
government.  Following  the  Institute,  each  teacher  will  receive 
support  from  a  scholar/mentor  team  during  the  implementa- 
tion and  evaluation  of  each  individual  program.  A  three-day  In- 
stitutionalization Training  Seminar  will  be  held  at  Hamline 
University  School  of  Law,  St.  Paul,  MN  in  August.  The  purpose 
of  the  Seminar  is  to  familiarize  teachers  with  each  other's  new 
curricula  and  to  prepare  them  to  train  other  teachers  in  the 
use  of  this  new  curricula  on  the  Constitution. 

SPICE  II  teachers  will  be  the  authors  of  a  book  which  out- 
lines their  innovative  activities  and  programs  on  teaching 
about  the  Constitution.  CRADLE  will  edit  and  distribute  this 
book  to  LRE  leaders  and  other  classroom  teachers  across  the 
country  during  the  1987-88  school  year.  SPICE  II  teachers  will 
use  this  book  as  the  foundation  for  conducting  teacher  train- 
ing and  conference  presentations.  Each  teacher  will  be  respon- 
sible for  training  25  other  teachers  in  the  use  of  the  new  cur- 
ricula 

SPICE  II  teachers  will  receive  $2,800  scholarships  and  are 
expected  to  provide  $200  (7%)  of  their  participation  costs.  In- 
terested teachers  with  experience  teaching  about  the  Constitu- 
tion should  contact  their  state  social  studies  coordinators  or 
state  law-related  education  project  leaders.  For  more  informa- 
tion, write:  Julie  Van  Camp,  Executive  Director,  CRADLE, 
Wake  Forest  University  School  of  Law,  Box  7206  Reynolda 
Station,  Winston-Salem,  North  Carolina  27109. 
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Jefferson  Meetings  Planned  Across  the  Country 


The  Jefferson  Foundation  is  a  non-profit  organization  devot- 
ed to  stirring  a  national  discussion  on  the  Constitution  and 
American  government.  It  is  a  non-advocacy  organization  that 
takes  no  positions  on  the  issues  it  studies.  In  1984,  citizens  of 
Virginia  and  Illinois  renewed  their  interest  in  the  Constitution 
through  participation  in  the  Jefferson  Meetings.  Plans  are  now 
being  made  for  Jefferson  Meetings  that  will  involve  thousands 
of  Americans,  both  adults  and  students. 

The  Jefferson  Meeting  brings  from  oO  to  150  people  together 
for  a  one  or  two-day  program  of  discussion  and  debate  about 
the  Constitution.  Discussion  begins  in  issue  committees,  each 
of  which  examines  a  particular  topic,  such  as  the  electoral  col- 
lege method  of  electing  the  president,  lengthening  terms  and 
limiting  tenure  of  members  of  the  House  of  Representatives,  a 
single  six-year  presidential  term,  the  item  and  legislative  ve- 
toes, judicial  tenure  and  accountability,  and  Article  V,  which 
provides  for  the  calling  of  a  constitutional  convention.  In  issue 
committees,  delegates  explore  their  issue  in  depth  and  eventu- 
ally divide  into  groups  that  favor  and  oppose  a  proposed 
change  in  the  Constitution.  Members  of  these  "pro"  and  "con" 
groups  prepare  brief  speeches  spelling  out  their  points  of 
view.  During  the  plenary  session,  each  committee's  issue  is 
called  to  the  floor  in  turn.  Speakers  from  the  relevant  commit- 
tee begin  discussion  of  a  particular  issue  by  making  alternat- 
ing "pro"  and  "con"  speeches.  These  are  followed  by  an  open 
discussion  involving  all  participants  from  all  committees. 

Jefferson  Meetings  are  being  planned  and  held  across  the 
country.  The  Indiana  Jefferson  Meeting  in  Indianapolis  was 
held  September  9-10, 1986.  The  Tennessee  Jefferson  Meeting 
was  held  in  Nashville,  September  19-21, 1986.  In  those  two 


states,  initial  Jefferson  Meetings  will  serve  as  springboards  for 
a  series  of  community  Jefferson  Meetings.  Similar  Meetings, 
convening  delegates  from  across  their  respective  states,  are 
being  planned  in  Nebraska,  Ohio,  Missouri,  and  Massachusetts. 

Plans  for  a  series  cf  regional  Jefferson  Meetings  are  being 
made  in  North  Carolina,  Maryland,  Arizona,  Virginia,  Illinois, 
and  Hawaii.  Plans  for  community  Jefferson  Meetings  are  cur- 
rently being  made  in  Hartford,  Connecticut;  Anchorage,  Alas- 
ka; Concord,  New  Hampshire;  Charleston,  West  Virginia;  Mi- 
ami, Florida;  Newark,  Delaware;  Corvallis,  Oregon;  Portland, 
Oregon;  Albuquerque,  New  Mexico;  El  Paso,  Texas;  and  in  Los 
Angeles,  San  Diego,  and  Sacramento,  California. 

The  Jefferson  Foundation  has  prepared  a  Guide  for  Teach- 
ers that  allows  teachers  to  organize  Jefferson  Meetings  in  sec- 
ondary school  and  college  classrooms  and  a  Guide  for  Com- 
munities that  enables  planners  to  turn  local  initiative  into 
concrete  plans  for  a  Jefferson  Meeting.  Issue  Discussion 
Guides  on  the  issues  listed  above  are  also  available  (See  this 
Constitution,  Spring  1986,  No.  10,  page  46  for  more  details). 
New  Discussion  Guides  on  a  national  initiative  and  referen- 
dum and  political  action  committees  will  be  published  this  fall. 

For  more  information  on  The  Jefferson  Meeting  on  the  Con- 
stitution, help  in  planning  a  Meeting,  or  assistance  in  making 
contact  with  Bicentennial  planners,  contact  Dick  Merriman, 
Director,  The  Jefferson  Foundation,  1529  18th  Street,  N.W., 
Washington,  D.C.  20036;  (202)  234-3688. 

To  learn  more  about  specific  Meetings,  become  involved  in 
planning,  or  apply  to  participate,  please  contact  the  appropri- 
ate person  listed  below. 


ARIZONA 

Ms.  Ellie  Sbragia 

Arizona  Center  for  Law-Related 

Education 
Arizona  Bar  Foundation 
363  N.  First  Avenue 
Phoenix,  AZ  85003 

HAWAII 

Mr.  George  Dyer,  Jr. 
Suite  1520 

Central  Pacific  Plaza 
220  S.  King  Street 
Honolulu,  HI  96813 

ILLINOIS 

Ms.  Carolyn  Pereira 

Constitutional  Rights  Foundation 

1  Quincy  Court 

220  S.  State  Street 

Chicago,  IL  60604 

Ms.  Cheryl  Niro 

Illinois  Committee  to 

Commemorate  the  U.S. 

Constitution 
75  East  Wacker  Drive 
Suite  2100 
Chicago,  IL  60601 

INDIANA 

Mr.  Ken  Gladish 

Indiana  Committee  for  the 

Humanities 
1500  N.  Delaware  Street 
Indianapolis,  IN  46202 

MARYLAND 

Ms.  Norma  Rose 
Maryland  Bar  Association 

Committee  on  the  Bicentennial 
10691  Rain  Dream  Hill 
Columbia,  MD  21044 


MASSACHUSETTS 

Dr.  Laura  Roberts 

Museum  of  Our  National  Heritage 

P.O.  Box  519 

Lexington,  MA  02173 

MISSOURI 

Mr.  Raymond  Pisney 
Missouri  Historical  Society 
Jefferson  Memorial  Building, 

Forest  Park 
St.  Louis,  MO  63112-1099 

NEBRASKA 
Ms.  Midge  Irvin 
2929  Bonacum  Drive 
Lincoln,  NE  68502 
Ms.  Sally  Knudsen 
#11  Bishop  Square 
Lincoln,  NE  68502 

NORTH  CAROLINA 

Mr.  Rob  Sikorsky 

North  Carolina  Commission  on 

the  Bicentennial  of  the  U.S. 

Constitution 
The  Jordan  House 
532  N.  Wilmington 
Raleigh,  NC  27604 
OHIO 

Dr.  Gary  Ness 
Ohio  Historical  Society 
1985  VelmaAve. 
Columbus,  OH  43211 

TENNESSEE 

Mr.  Robert  Cheatham  or  Mr. 

Tony  Cavender 
Tennessee  Committee  for  the 

Humanities 
P.O.  Box  24767 
Nashville,  TN  37202 


VIRGINIA 

Virginia  Jefferson  Association 

P.O.  Box  1463 

Richmond,  VA  23212 

NORTHERN  CALIFORNIA 

Dr.  Anne  Cowden 

Center  for  California  Studies 

California  State  University, 

Sacramento 
6000  J  Street 

Sacramento,  CA  95819-2694 

ALBUQUERQUE 
Professor  Alan  Reed 
1404  Ridgecrest  Place,  S.E. 
Albuquerque,  NM  87108 

ANCHORAGE 

Professor  James  Muller 
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Bicentennial  Competition  Is  Run  by  Center 
for  Civic  Education 

From  1987  through  1991,  the  Center  for  Civic  Education  will 
conduct  a  National  Bicentennial  Competition  on  the  Consti- 
tution and  Bill  of  Rights;  the  program  has  been  officially  recog- 
nized by  the  Commission  on  the  Bicentennial  of  the  United 
States.  The  competition  will  involve  classes  in  elementary 
through  high  schools,  which  will  study  specially  prepared  cur- 
riculum units,  and  then  compete  as  a  team  with  each  other 
through  a  multiple-choice  test  and  a  hearing  on  a  fundamental 
constitutional  issue.  Classes  will  compete  for  the  title  of  state 
champions  and  each  state's  winning  class  will  then  participate 
in  the  national  contest.  The  project  will  be  field-tested  in  1986. 
For  further  information,  write:  Charles  N.  Quigley,  Center  for 
Civic  Education,  5115  Douglas  Fir  Rd.,  suite  I,  Calabasas,  CA 
91302;  telephone  (818)  340-9320. 


tion  to  worthwhile  bicentennial  projects  aimed  at  the  general 
public.  Projects  receiving  these  certificates  will  be  able  to  dis- 
play the  ABA  logo  and  words  to  the  effect  that  the  "American 
Bar  Association  has  recognized  this  project  as  making  a  valu- 
able contribution  to  celebrations  of  the  Constitution's  bicen- 
tennial." 

Applications  are  available  from  the  ABA  Commission.  Sepa- 
rate applications  for  projects  relating  to  school-age  youth  are 
available  from  the  ABA  Special  Committee  on  Youth  Educa- 
tion for  Citizenship.  The  Youth  Education  Committee  has  de- 
veloped its  own  criteria  for  evaluating  projects. 

For  further  information,  contact:  Robert  Peck,  ABA,  Com- 
mission on  Public  Understanding  About  the  Law,  750  North 
Lake  Shore  Drive,  Chicago,  IL  60611;  telephone:  (312)  988- 
5725. 

Wesi  Point  Holds  SCUSA  Conference 
on  Constitution 


ABA  Plans  Television  Series,  Will 
Recognize  Bicentennial  Projects 

The  American  Bar  Association  has  finalized  plans  for  its  pub- 
lic television  series  with  KQED-TV,  San  Francisco,  on  the 
U.S.  Constitution  to  be  narrated  by  ABC  World  News  Tonight 
Anchor  Peter  Jennings.  The  four-part  series,  WE  THE  PEO- 
PLE, with  opening  remarks  by  President  Reagan,  is  being  un- 
derwritten by  Merrill  Lynch  &  Co.,  Inc.  and  dozens  of  law 
firms  nationwide. 

The  four  one-hour  programs  are  slated  to  cover  the  follow- 
ing topics:  "Why  a  Constitution?"  "Rights  of  the  Accused," 
"Judicial  Power  and  Equality,"  and  "Conscience,  Expression 
and  the  Political  Process." 

Emphasizing  the  importance  of  the  Constitution  in  Ameri- 
cans' everyday  lives,  the  series  will  be  filmed  on  location  ?* 
sites  throughout  the  country  using  a  current  affairs  ana  s 
documentary  approach. 

During  late  1986  and  throughout  1987,  Merrill  Lynch  will 
also  sponsor  Ratification  Celebrations  in  all  50  states.  That  cel- 
ebration will  salute  each  state  for  its  ratification  of  the  Consti- 
tution or  its  entrance  into  the  Union.  The  first  event  will  be  a 
Ratification  Ball  held  in  Delaware,  which  on  Dec.  7, 1787,  be- 
came the  first  state  to  ratify  the  Constitution. 

The  American  Bar  Association,  through  its  Commission  on 
Public  Understanding,  will  also  issue  certificates  of  recogni- 


The  Student  Conference  on  United  States  Affairs  (SCUSA) 
has  been  hosted  annually  since  1949  by  the  United  States 
Military  Academy  to  bring  together  an  outstanding  group  of 
undergraduates  for  four  days  of  discussions  on  major  issues  of 
American  public  policy.  In  1986,  the  conference  theme  was 
"The  U.S.  Constitution:  A  Bicentennial  Reappraisal"  Students 
met  from  November  19  to  November  22  at  West  Point  in 
roundtable  and  plenary  sessions  with  the  following  scholars 
on  these  topics: 

Free  Speech:  Dr.  Lawrence  Baum,  Ohio  State,  Dr.  Doris  Ma- 
rie Provine,  Syracuse; 

The  Right  to  Bear  Arms:  Dr.  Landis  Jones,  Louisville,  Dr. 
Ronald  Weber,  Louisiana  State; 

Freedom  of  Religion:  Dr.  Karen  O'Connor,  Emory,  Dr.  Shel- 
don Goldr^,  Massachusetts; 

Equal  Prol  n  on  of  the  Law:  Dr.  Charles  Bullock,  Georgia, 
Dr.  Charlef.  Johnson,  Texas  A&M; 

Due  PrOx Law  and  Order:  Dr.  Jay  Casper,  North- 
wests;   *"<?■  T  ^Vqodford  Howard,  Johns  Hopkins; 

Individu  *  *  *  "i.     '  v.  Social  Norms:  Dr.  Elliot  Slotnick,  Ohio 
State,  D:.     *    \ossman,  Wisconsin; 

Separation  oi  Powers:  Fiscal  Responsibility:  Dr.  William 
O.  Jenkins,  GAO; 

Separation  of  Powers  :  Use  of  Force:  Dr.  Louis  Fisher,  Li- 
brary of  Congress; 

Separation  of  Powers:  Foreign  Policy:  Dr.  Richard  Pious, 
Barnard; 


Historical  Society  of  Philadelphia  To  Offer  Recorded  Telephone  Messages 
on  Constitution 


The  Historical  Society  of  Pennsylvania,  in  conjunction 
with  AT&T,  will  sponsor  a  series  of  recorded  tele- 
phone messages-'History  Repeats  Itself -as  a  public 
service  to  the  American  people  during  the  year-long 
1986-87  observances  of  the  200th  anniversary  of  the 
United  States  Constitution. 

The  Society,  which  owns  the  original  first  and  second 
drafts  of  the  Constitution  in  addition  to  other  magnifi- 
cent resources  on  American  history,  is  intent  on  provid- 
ing information  to  interested  members  of  the  public.  In 
addition,  from  June  18  through  Dec.  14,  many  of  the  doc- 
uments, prints,  paintings,  and  artifacts  relating  to  the 
Constitution  will  be  on  display  at  the  Historical  Society 
in  an  exhibition  entitled,  UA  More  Perfect  Union:  The 
American  People  and  Their  Constitution." 


"History  Repeats  Itself*  will  provide  a  central  national 
source  of  information  on  the  Constitution  and  the  Bicen- 
tennial celebration  for  the  general  public.  A  changing  se- 
ries of  taped  messages  will  include  information  on 
scheduled  1986-87  bicentennial  programs,  events,  and 
exhibitions  across  the  country.  The  message  will  also 
provide  highlights,  historical  facts,  and  anecdotes  illus- 
trating the  human  dimension  of  the  events  surrounding 
the  adoption  of  the  Constitution  in  Philadelphia  in  1787. 

The  Historical  Society  would  like  to  know  about 
events  being  planned  for  the  Bicentennial  of  the  Consti- 
tution to  include  in  this  nationwide,  toll-free  tape.  Infor- 
mation can  be  sent  to:  HISTORY  REPEATS  ITSELF,  The 
Historical  Society  of  Pennsylvania,  1300  Locust  Street, 
Philadelphia,  PA  19107. 
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Federalism:  Dr.  William  Mishler,  SUNY-Buffalo,  Dr.  Marian 

Lief  Palley,  Delaware; 
Who  Governs?  Political  Participation:  Dr.  Peggy  Conway, 

Maryland,  Dr.  Walter  Stone,  Colorado; 
Judicial  Activism:  Dr.  Bradley  Cannon,  Kentucky,  Dr.  David 

O'Brien,  Virginia; 
Social  Responsibility:  Dr.  Arnold  Vedlitz,  Texas  A&M,  Dr. 

Edward  Jennings,  Missouri; 
Economic  Stewardship:  Dr.  Paul  Quirk,  Pennsylvania,  Dr. 

William  Keech,  North  Carolina. 

For  further  information,  contact:  Captain  John  Shephard, 
Department  of  Social  Sciences,  West  Point,  N.Y.  10996-1798; 
telephone:  (914)  938-3782. 

School  House  Global  Enterprises  Creates 
Constitution  Materials  for  Grades  5-8 

School  House  Publishers  has  announced  the  availability  of  a 
United  States  Constitution  Project  for  Students,  consisting 
of  a  17"  x  22"  worksheet  that  depicts  the  signers  of  the  Con- 
stitution, their  state  f^gs  and  year  of  ratification.  On  the  re- 
verse side,  the  worksheet  contains  a  text  dealing  with  the  his- 
tory of  the  Constitutional  Convention  and  a  summary  of  the 
Constitution,  written  on  a  fifth  grade  level.  A  Teacher's  Guide, 
a  Constitution  Crossword  Puzzle  and  a  state  flag  identification 
chart  accompany  the  worksheet.  One  set  of  thirty-five  work- 
sheets and  accompanying  materials  is  available  for  $15.95 
from  School  House  Global  Enterprises,  Inc.,  217  Inverness,  Ft. 
Washington,  MD  20744;  telephone:  (301)  292-7766. 


"Living  History"  Musicals  for  Grades  K-6 

We're  going  to  write  a  new  Constitution  for  our  young 

and  struggling  nation 
To  replace  the  inadequate  articles  of  Confederation. 
Our  states  have  too  much  power  so  it's  our  intent 
To  make  a  stronger  federal  government 
The  world  thinks  our  country  is  not  too  strong. 
We  must  prove  to  them  that  they  are  wrong. 

Oh  Mister  Hamilton,  just  listen  to  me.  Your  plan  re- 
minds me  of  royalty. 
Oh,  we  fought  the  Revolution  for  our  liberty 
And  each  state  wants  its  sovereignty. 
We  don't  want  all  that  power  vested  in  one  place 
For  we  want  rulers  whom  we  can  replace. 
Other  nations  think  without  a  king  we're  bound  to  fail 
But  we'll  show  them  democracy  will  prevail 

"Federal  power!"  "States1  rights!"  "Strong  central  gov- 
ernment expedites. " 

"That  sounds  too  much  like  a  monarchy.  We  want  indi- 
vidual liberty. " 

"We  need  to  make  our  nation  strong. " 

"At  the  states'  expense  that  would  be  wrong.  States1 
righur 

"Centralize;  "  "I  guess  we  need  to  compromise!" 

T5*hes<?  Oi/ee  verses  come  from  a  scene  taken  from  the 
£  ittisical  We  All  Are  a  Part  of  It:  U.S. A.  1776-1840, 
developed  by  Jean  Lutterman.  The  scene,  one  of  ten 
from  the  musical,  deals  with  the  controversy  and  discus- 
sion between  the  Federalists  and  the  Anti-Federalists  at 
the  Philadelphia  Convention  in  1787,  both  in  dialogue 
and  in  song. 

The  play  is  one  of  three  of  the  "Living  History"  proj- 
ect, the  result  of  a  1978  grant  from  the  National  Endow- 
ment for  the  Humanities  which  funded  the  development 


Old  Sturbridge  Village  Presents 
Constitution  in  the  1830s 

Old  Sturbridge  Village,  a  living  history  museum  re-creating  a 
rural  New  England  community,  will  pres  >nt  a  year-long  se- 
ries of  public  programs  showing  how  the  Constitution  was 
taught,  understood,  remembered  and  used  as  a  symbol  and 
model  in  the  public  life  of  rural  1830s  New  Englanders. 

OSV's  public  programs  will  focus  on  three  issues  that  con- 
cerned New  Englanders  in  the  1830s:  the  Constitution  and  the 
economy,  freedom  of  religion,  and  antislavery  and  the  Cciysi- 
tution.  To  illuminate  these  themes,  OSV  will  offer  three  ha?t 
hour  scripted  dramatizations  (each  repeated  on  six  occasions), 
three  debates  (to  be  presented  five  times  each),  montHy  Meet- 
ings of  a  debating  society  and  an  antislavery  society,  an  anti- 
slavery  fair,  a  videotape,  and  one-day  conferences  for  iawy,;rs, 
government  officials,  and  members  of  local  historical  so*  j'.ties 
and  women's  voluntary  associations. 

Some  of  these  activities  will  begin  during  the  winter  of 
1986-87,  but  most  will  be  concentrated  between  April  and  Oc- 
tober of  1987.  During  those  months,  at  least  one  Constitution- 
related  event  will  take  place  each  Saturday.  Visiters  who  at- 
tend on  other  days  will  be  able  to  see  a  small  exhibit  on  the 
perception  of  the  Constitution  in  1830s  New  England.  A  flyer 
describing  the  Bicentennial  and  the  range  of  OSV's  activities 
for  it  is  available.  For  more  information,  write:  OSV,  1  Old 
Sturbridge  Village  Rd.,  Sturbridge,  MA  01566;  telephone:  (617) 
753-0518. 


of  three  historical  musicals  and  teachers'  guides.  Project 
director-composer  Jean  Lutterman,  music  teacher  at 
Norwood,  worked  with  research  director  Richard  Ewing, 
and  with  a  drama  consultant,  art  and  dance  teachers, 
and  the  classroom  teachers  and  students,  K-6,  to  develop 
the  "LIVING  HISTORY"  materials. 

The  three  musicals,  We  All  Are  A  Part  Of  It,  1776- 
1840\  Land  of  Freedom,  1840-190Q;  and  Twentieth 
Century  U.S.A.  divide  U.S.  history  into  three  periods. 
The  intention  of  the  project  is  that  teachers  use  the  mu- 
sicals and  teachers'  guides  U:  enhance  their  social  stud- 
ies and  music  classes,  it  is  np  to  the  individual  teachers 
or  schools  whether  they  choose  to  perform  the  musicals 
in  then  entirety  or  to  use  tiiem  as  resources  for  study 
units  of  specific  periods,  ethnic  groups,  or  special 
events.  The  musical  dramas,  along  with  the  historical  in- 
formation, bibliographies  and  film  lists,  and  creative  arts 
activities  suggested  in  the  teachers'  guides,  can  provide 
materials  for  teachers  to  put  together  a  vast  variety  of 
programs  or  study  units  which  integrate  music  and  so- 
cial studies. 

Introductory  offer:  Full  Score,  which  includes  dialogue 
and  songs  with  piano  and  some  Orff  instrumental  ac- 
companiments; 25  Student  Copies,  which  contain  vocal 
lines  and  dialogue;  Cassette  of  Children's  Performance 
and  Accompaniments;  and  Teachers'  Guide  at  $79.95  per 
set.  Price  includes  Performance  Rights  for  the  school. 

Demonstration  Kit:  Student  Copy  and  Cassette  — $7.95. 

Additional  Student  Copies  are  available  at  $2.00  per 
copy;  additional  Full  Scores  at  $9.95;  and  additional 
Teachers'  Guides  at  $14.95, 

For  further  information,  write  to  Norwood  School  Liv- 
ing History,  8821  River  Road,  Bethesda,  Maryland,  20817;. 
telephone:  (301)-365-2595. 

The  lyrics  from  We  All  Are  A  Part  of  It  are  printed  by  permis- 
sion of  The  Norwood  School,  8821  River  Road,  Bethesda,  Mary- 
land, 20817,  Copyright  1985. 
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New  England  and  the  Constitution 


How  do  we  understand  New  England's  divided  response  to 
the  Constitution  and  its  turbulent  experience  of  Revolu- 
tion? New  Enalgnd  and  the  Constitution  explores  this  ques- 
tion through  political,  social,  and  intellectual  history.  Combin- 
ing readings  in  contemporary  sources  and  recent  scholarship 
with  musical  and  theatrical  performances,  the  program  seeks 
to  evoke  and  to  analyze  the  ideals,  the  passions,  and  the  con- 
flicts of  America's  Revolutionary  age,  S3  enacted  in  the  region. 
Out  of  that  experience  and  the  subsequent  contests  for      J  1 
of  the  new  nation  would  emerge  a  distinctive  New  England 
consciousness,  from  which  a  regional  identity  would  take 
shape. 

"New  England  and  the  Constitution"  formally  began  on  Au- 
gust 24  and  25,  1986  with  an  Institute  for  librarians  and  schol- 
ars at  Brownsville,  Vermont.  The  Institute  introduced  partici- 
pants to  the  various  elements  of  the  project;  in  addition,  it 
included  seminars  and  workshops  which  examined  themes 
and  topics  of  the  project  in  depth. 

In  the  fall  of  1986  and  throughout  1987;  sixty-one  libraries 
will  serve  as  local  sponsors  of  a  six-part  reading  and  discus- 
sion series  on  life  and  thought  in  New  England  in  the  early 


years  of  the  nation.  The  series  will  include  readings  in  primary 
and  secondary  works  on  a  range  of  topics:  Shays'  Rebellion 
and  the  Gathering  Crisis;  The  Transformation  of  New  England 
Society,  1776-1800;  The  Creation  of  the  Constitution;  New  En- 
gland Responds  to  the  Constitution;  Women  and  the  Family  in 
the  New  Nation;  The  Emergence  of  a  New  England  Conscious- 
ness. Soch  series  will  be  open  to  twenty-five  participants. 

The  Norumbega  Harmony  of  Boston  will  present  twelve  lec- 
ture/concerts throughout  New  England  in  the  winter  and 
sprir  i  of  1987.  Their  program,  "Political  and  Religious  Songs 
of  Federal  New  England,"  will  offer  audiences  an  opportunity 
to  experience  first  hand  the  powerful  structural  connections 
between  religion  and  politics  which  existed  in  post-Revolution- 
ary New  England. 

"New  England  and  the  Constitution"  is  sponsored  by  the 
New  England  Library  Association,  and  the  New  England  Foun- 
dation for  the  Humanities.  It  is  funded  by  the  National  Endow- 
ment for  the  Humanities.  For  further  information,  contact 
Leah  B.  Glasser,  New  England  and  the  Constitution,  One 
Woodbridge  St.,  South  Hadley,  MA  01075. 


Subscription  Information 
1987-1988 
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Discussion  leaders,  writers, 
teachers,  scholars  and  researchers. 


Now  you  can  get 
this  Constitution 
in  a  single 
hardcover  volume 

Congressional  Quarterly  Inc.  and  Project  '87  have  published  a 
selection  of  essays  on  major  constitutional  issues  from  this 
Constitution,  Project  '87 's  quarterly  magazine,  supported  by  the 
National  Endowment  for  the  Humanities. 
this  Constitution:  Our  Enduring  Legacy 
is  organized  and  indexed  as  a 
principal  resource  for  general 
readers  about  our  Constitution. 


•  Special  preface  by 
James  MacGregor  Burns 

©  Complete  "easy-reference" 
index 


Approx.  325  pages.  $22.00 
CQ-ISBN  0-87I87.396-4S4H 


Limited  edition 

More  than  just  a  collection  of  articles,  this  Constitution:  Our 
Enduring  Legacy  retains  the  scope  and  flavor  of  the  magazine,  but 
gives  you  these  articles  and  illustrations  in  a  single  limited  edition 
volume. 

The  essays  give  general  readers  a  balanced  presentation  of  how 
well  a  document  created  in  the  days  of  the  hand  press  and 
pamphleteers  serves  us  in  an  age  of  electronic  media  and  satellite 
communication.  The  book  is  organized  by  major  constitutional 
issue,  with  a  cross-referenced  index  that  lets  you  find  the  topic  you 
need  quickly,  and  suggested  further  readings  that  show  you  where 
to  find  more  information. 

Noted  political  scientist  James  MacGregor  Burns,  co-chair  of 
Project  '87,  has  written  a  special  preface  that  unites  the  themes  of  the 
book.  Contributors  include: 


•James  MacGregor  Burns 
•James  Oliver  Horton 

•  Philip  B.  Kurland 

•  Michael  J.  Malbin 


•  Richard  B.  Morris 

•  Gordon  S.  Wood 

•  Austin  Ranney 

•  Martin  Shapiro 


Many  issues  covered 

Civil  Liberties  and  Civil  Rights. , ,  the  meaning  of  a  free 
press,  equal  protection  under  the  law,  the  public  good  and 
individual  liberty.  • ' 

Roots  of  the  Constitution. .  .  the  classical  and 
enlightenment  context  and  the  creation  of  a  modern 
document.  [         ,  ■  -;' 

National  Power. .  .  the  power  to  tax  and  to  regulate,  the 
operation  of  a  growing  bureaucracy. 

War  Powers  and  the  Presidency. .  .  to  whom  does  the 
Constitution  give  the  power  to  wage  war  and  formulate 
foreign  policy? 

PLUS:  Full  Texts. ; .  read  the original  texts  of  the  \ ' 
Constitution,  Bill  of  Rights  and  other  Amendments,  plus  a 
.  chronology  of  important  events  in  constitutioniu  history. 

v»;;vV;::;.:        should  order  - 

•  DISCUSSION  GROUPS  •  SEMINAR  LEADERS 

•  STUDENTS  •  LIBRARIANS  •  TEACHERS  • 
RESEARCHERS  •  WRITERS  •  HISTORY  BUFFS. . . 

,. .  .should  order  using  the  form  below.  Mail  to: 
■  j  Congressional  Quarterly  Inc.,  Dept.  411  \ 
'    ■■  1414  22nd  St.  N.W.,  Washington,  D.C  20037 


-CLIP  AND  MAIL  WITH  PAYMENT- 


□  YES!  I  want  a  one-stop  reference  +  learning  + 
discussion  tool  on  the  U.S.  Constitution.  Send 

me  copies  of  CQ's  new  325-page  hardcover  book 

this  Constitution.'  Our  Enduring  Legacy. 

CO-ISBN  0-87187-396-64H 
My  organization   

My  name   


Title . 


Phone  (  ). 


Address 


Billing  address  (if  different) 


City 


State. 


ZIP. 


□  Check  enclosed  (SAVE stepping  &  handling) 

□  Sill  me  (Institutions  only.  Add  handling  charges) 

1-9  copies-$22.00  ea.  25-49  copies-$18.70  ea. 
10-24  copies-$19.80  ea.  50  or  more-$17.60  ea. 

Handling  charge:  Add  $1.95  for  first  copy,  5%  of 
total  order  for  additional  copies. 

Purchase  order#    enclosed 

Authorizing  signature  


DC  addressees  please  add  6%  sales  tax,  Va.  4%. 

M  to:  THIS  CONSTITUTION  SPECIAL  OFFER 
Congressional  Quarterly  Inc.  Dept.4H 
1414  22nd  Street,  N.W. 
Washington,  D.C,  20037 


Poster  Titles: 

The  Blessings  of  Liberty 

The  Articles  of  Confederation 

A  "Less Perfect" Union,  1781-1788 

The  Constitutional  Convention 

The  Founders' Achievement 

The  Anti-Federalist  Argument 

Ratification 

The  Bill  of  Rights 

A  City  Plan  for  the  Constitution 

The  Principle  of  Federalism 

The  Supreme  Law  of  the  Land 

To  Ourselves  and  Our  Posterity 


FROM  PROJECT  '87... 


Celebrate  THE  BLESSINGS  OF  LIBERTY  and  the  Bicentennial 
of  the  United  States  Constitution  with  a  poster  exhibit  that  tells 
the  story  of  the  American  founding.  The  exhibit  has  received 
official  recognition  by  the  Commission  on  the  Bicentennial  of 
the  United  States  Constitution. 

These  12  full  color  posters,  each  22' fx36"  attract  the  attention 
of  view  1  ,  v. ;  o  jeam  about  constitutional  principles  through 
vivic     :  •    *  accentuated  by  brief,  carefully  crafted  texts.  THE 
LLi  ."•    .  *    i  )F  LIBERTY  conveys  information  and  inspires 
further  inquiry. 

The  poster  exhibit  comes  with  a  User's  Guide,  which  features 
an  essay  describing  the  events,  ideas  and  leaders  pictured  in  the 
posters,  separate  lessons  for  students  in  grades  4-6,  7-9,  and 
10-12,  and  other  essays  and  bibliographies. 

The  posters  are  available  unmounted  or  on  a  sturdy  cardboard 
mounting  system  6'  tall,  charcoal  gray,  and  foldable  for  reship- 
ment.  The  poster  exhibit  can  be  displayed  effectively  in  libraries, 
civic  centers,  businesses,  schools  or  courthouses. 


PRICES: 

Unmounted  $70  each  for  fewer  than  25 
Exhibits:       $65  each  for  25  or  more 

shipped  to  multiple 

addresses 

$  5  5  each  for  2  5  or  more 
shipped  to  one  address 

Additional  copies  of  the  User's  Guide: 


Mounted  $110  each  for  fewer  than  25 
Exhibits:  $100  each  for  25  or  more 

shipped  to  multiple 

addresses 

$90  each  for  25  or  more 
shipped  to  one  address 

$4.00  each  for  fewer  than  25 
$3.00  each  for  25  or  more  copies 


For  shipping  to  multiple  addresses,  photocopy  form  below  for  each  address  and 
remit  forms  with  one  payment.  Prices  include  shipping  charges  in  she  continental 
U.S.  Additional  shipping  charges  will  be  applied  to  orders  scut  to  cities  not  served 
by  UPS  in  Alaska,  and  foreign  countries  according  to  distance  2nd  weight. 


Orders  must  be  prepaid;  purchase  orders  will  not  be  accepted.  Ail  orders  should 
be  sent  and  made  payable  to:  Project  '87  THE  BLESSINGS  OF  LIBERTY,  1527 
New  Hampshire  Ave.,  NW,  Washington,  D.C.  20036. 


Quantity 


Unit  Price 


Total 


Unmounted  Exhibits- 


Mounted  Exhibits- 


Additional  User's  Guides- 


GRAND  TOTAL: 


SHIP  TO: 
Name  


Organization- 
Address  

City  


State. 


-Zip- 


9 

ERIC 


58 


729 


this  Constitution 


continued  from  inside  front  cover 


August  7,  1786:  The  Congress  of  the  Confedera- 
tion considers  a  motion  offered  by  Charles  Pinck- 
ney  of  South  Carolina  to  amend  the  Articles  of 
Confederation  in  order  to  give  Congress  more  con- 
trol over  foreign  affairs  and  interstate  commerce. 
Because  amendments  to  the  Articles  require  the 
unanimous  consent  of  the  states,  an  unlikely  even- 
tuality, Congress  declines  to  recommend  the 
change. 

September  11-14,  1786:  ANNAPOLIS  CONVEN- 
TION. New  York,  New  Jersey,  Delaware,  Pennsyl- 
vania and  Virginia  send  a  total  of  twelve  delegates 
to  the  conference  which  had  been  proposed  by  Vir- 
ginia in  January  to  discuss  commercial  matters. 
(New  Hampshire,  Massachusetts,  Rhode  Island  and 
North  Carolina  send  delegates  but  they  fail  to  ar- 
rive in  time.)  The  small  attendance  makes  discus- 
sion of  commercial  matters  fruitless.  On  Septem- 
ber 14,  the  convention  adopts  a  resolution  drafted 
by  Alexander  Hamilton  asking  all  the  states  to 
send  representatives  to  a  new  convention  to  be 
held  in  Philadelphia  in  May  of  1787.  This  meeting 
will  not  be  limited  to  commercial  matters  but  will 
address  all  issues  necessary  "to  render  the  consti- 
tution of  the  Federal  Government  adequate  to  the 
exigencies  of  the  Union." 

February  4,  1787:  THE  END  OF  SHAYS'  REBEL- 
LION. General  Beryamin  Lincoln,  leading  a  contin- 
gent of  4,400  soldiers  enlisted  by  the  Massachu- 
setts governor,  routs  the  forces  of  Daniel  Shays.  A 
destitute  farmer,  Shays  had  organized  a  rebellion 
against  the  Massachusetts  government,  which  had 
failed  to  take  action  to  assist  the  state's  depressed 
farm  population.  The  uprisings,  which  had  begun 
in  the  summer  of  1786,  are  completely  crushed  by 
the  end  of  February.  The  Massachusetts  legisla- 
ture, however,  enacts  some  statutes  to  assist  debt- 
ridden  farmers.  The  disorder  fuels  concern  about 
the  need  for  an  effective  central  government. 

February  21,  1787:  The  Congress  of  the  Confed- 
eration cautiously  endorses  the  plan  adopted  at 
the  Annapolis  Convention  for  a  new  meeting  of 
delegates  from  the  states  "for  the  sole  and  express 
purpose  of  revising  the  Articles  of  Confederation 
and  reporting  to  Congress  and  the  several  legisla- 
tures such  alterations  and  provisions  therein." 

May  25, 1787:  OPENING  OF  THE  CONSTITU- 
TIONAL CONVENTION.  On  May  25,  a  quorum  of 
delegates  from  seven  states  arrives  in  Philadelphia 
in  response  to  the  call  from  the  Annapolis  Conven- 
tion, and  the  meeting  convenes.  Ultimately,  repre- 
sentatives from  all  the  states  but  Rhode  Island  at- 
tend. Of  the  55  participants,  over  half  are  lawyers, 
and  29  have  attended  college.  The  distinguished 
public  figures  include  George  Washington,  James 
Madison,  Beryamin  Franklin,  George  Mason,  Gou- 
verneur  Morris,  James  Wilson,  Roger  Sherman  and 
Elbridge  Gerry. 


May  29,  1787:  VIRGINIA  PLAN  PROPOSED.  On 
the  fifth  day  of  the  meeting,  Edmiiriu  Randolph,  a 
delegate  from  Virginia,  offers  15  resolutions  mak- 
ing up  the  Virginia  Plan"  of  Union,  Rather  than 
amending  the  Articles  of  Confederaticr*,  the  pro- 
posal describes  a  completely  new  organization  of 
government,  including  a  bicameral  legislature 
which  represents  the  states  proportionately,  with 
the  lower  house  elected  by  the  *k  ople  and  the  up- 
per house  chosen  by  the  lower  body  from  nomi- 
nees proposed  by  the  state  legislatures;  an  execu- 
tive chosen  by  the  legislature;  a  judiciaiy  branch; 
and  a  council  composed  of  the  executive  and 
members  of  the  judiciary  branch  with  a  veto  over 
legislative  enactments. 

June  15,  1787:  NEW  JERSEY  PLAN  PROPOSED. 
Displeased  by  Randolph's  plan  which  placed  the 
smaller  states  in  a  disadvantaged  position,  William 
Patterson  proposes  instead  only  to  modify  the  Arti- 
cles of  Confederation.  The  New  Jersey  plan  gives 
Congress  power  to  tax  and  to  regulate  foreign  and 
interstate  commerce  and  establishes  a  plural  exec- 
utive (without  veto  power)  and  a  supreme  court. 

June  19,  1787:  After  debating  all  the  proposals, 
the  Convention  decides  not  merely  to  amend  the 
Articles  of  Confederation  but  to  devise  a  new  na- 
tional government.  The  question  of  equal  versus 
proportional  representation  by  states  in  the  legisla- 
ture now  becomes  the  focus  of  the  debate. 

June  21,  1787:  The  Convention  adopts  a  two-year 
term  for  representatives. 

June  26,  1787:  The  Convention  adopts  a  six-year 
term  for  Senators. 

July  12,  1787:  THE  CONNECTICUT  COMPRO- 
MISE (I).  Based  upon  a  proposal  made  by  Roger 
Sherman  of  Connecticut,  the  Constitutional  Con- 
vention agrees  that  representation  in  the  lower 
house  should  be  proportional  to  a  state's  popula- 
tion (the  total  of  free  residents,  'Excluding  Indians 
not  taxed,"  and  three-fifths  of  "ail  other  persons," 
i.e.,  slaves). 

July  13,  1787:  NORTHWEST  ORDINANCE.  While 
the  Constitutional  Convention  meets  in  Philadel- 
phia, the  Congress  of  the  Confederation  crafts  an- 
other governing  instrument  for  the  territory  north 
of  the  Ohio  River.  The  Northwest  Ordinance,  writ- 
ten largely  by  Nathan  Dane  of  Massachusetts,  pro- 
vides for  interim  governance  of  the  territory  by 
congressional  appointees  (a  governor,  secretary 
and  three  judges),  the  creation  of  a  bicameral  leg- 
islature when  there  are  5,000  free  males  in  the  ter- 
ritory, and,  ultimately,  the  establishment  of  three 
to  five  states  on  an  equal  footing  with  the  states  al- 
ready in  existence.  Freedom  of  worship,  right  to 
trial  by  jury,  and  public  education  are  guaranteed, 
and  slavery  prohibited. 
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July  16,  1787:  THE  CONNECTICUT  COMPRO- 
MISE (II).  The  Convention  agrees  that  each  state 
should  be  represented  equally  in  the  upper  cham- 
ber. 

August  6, 1787:  The  five-man  committee  appoint- 
ed to  draft  a  constitution  based  upon  23  "funda- 
mental resolutions"  drawn  up  by  the  convention 
between  July  19  and  July  26  submits  its  document 
which  contains  23  articles. 

August  6-September  10,  1787:  THE  GREAT  DE- 
BATE. The  Convention  debates  the  draft  constitu- 
tion. 

August  16,  1787:  The  Convention  grants  to  Con- 
gress the  right  to  regulate  foreign  trade  and  inter- 
state commerce. 

August  iaS,  1787:  The  Convention  agrees  to  pro- 
hibit Congress  from  banning  the  foreign  slave 
trade  for  twenty  years. 

August  29,  1787:  The  Convention  agrees  to  the 
fugitive  slave  clause. 

September  6,  1787:  The  Convention  adopts  a 
four-year  term  for  the  president. 

September  8,  1787:  A  five-man  committee,  com- 
prising William  Samuel  Johnson  (chair),  Alexander 
Hamilton,  James  Madison,  Rufus  King  and  Gouver- 
neur  Morris,  is  appointed  to  prepare  the  final  draft. 

September  12,  1787:  The  committee  submits  the 
draft,  written  primarily  by  Gouverneur  Morris,  to 
the  Convention. 

September  13-15,  1787:  The  Convention  exam- 
ines the  draft  clause  by  clause  and  makes  a  few 
changes. 

September  17,  1787:  All  twelve  state  delegations 
vote  approval  of  the  document.  Thirty-nine  of  the 
forty-two  delegates  present  sign  the  engrossed 
copy,  and  a  letter  of  transmittal  to  Congress  is 
drafted.  The  Convention  formally  adjourns. 

September  20,  1787:  Congress  receives  the  pro- 
posed Constitution. 

September  26-27,  1787:  Some  representatives 
seek  to  have  Congress  censure  the  Convention  for 
failing  to  abide  by  Congress'  instruction  only  to  re- 
vise the  Articles  of  Confederation. 

September .28,  1787:  Congress  resolves  to  submit 
the  Constitution  to  special  state  ratifying  conven- 
tions. Article  VII  of  the  document  stipulates  that  it 
will  become  effective  when  ratified  by  nine  states. 

October  27,  1787:  The  first  Federalist  paper  ap- 
pears in  New  York  City  newspapers,  one  of  85  to 
argue  in  favor  of  the  adoption  of  the  new  frame  of 
government.  Written  by  Alexander  Hamilton, 


James  Madison  and  John  Jay,  the  essays  attempt 
to  counter  the  arguments  of  Anti-Federalists,  who 
fear  a  strong  centralized  national  government. 

December  7,  1787:  Delaware  ratifies  the  Constitu- 
tion, the  first  state  to  do  so,  by  unanimous  vote. 

December  12,  1787:  Pennsylvania  ratifies  the 
Constitution  in  the  face  of  considerable  opposition. 
The  vote  in  convention  is  46  to  23. 

December  18,  1787:  New  Jersey  ratifies  unani- 
mously. 

January  2,  1788:  Georgia  ratifies  unanimously. 

January  2,  1788:  Connecticut  ratifies  by  a  vote  of 
128  to  40. 

February  6,  1788:  The  Massachusetts  convention 
ratifies  by  a  close  vote  of  187  to  168,  after  vigorous 
debate.  Many  Anti-Federalists,  including  Sam  Ad- 
ams, change  sides  after  Federalists  propose  nine 
amendments,  including  one  which  would  reserve 
to  the  states  all  powers  not  delegated  to  the  na- 
tional government  by  the  Constitution. 

March  24,  1788:  Rhode  Island,  which  had  refused 
to  send  delegates  to  the  Constitutional  Convention, 
declines  to  call  a  state  convention  and  holds  a 
popular  referendum  instead.  Federalists  do  not 
participate,  and  the  voters  reject  the  Constitution, 
2708  to  237. 

April  28,  1788:  Maryland  ratifies  by  a  vote  of  63 
toll. 

May  23,  1788:  South  Carolina  ratifies  by  a  vote  of 
149  to  73. 

June  21,  1788:  New  Hampshire  becomes  the 
ninth  state  to  ratify,  by  a  vote  of  57  to  47.  The  con- 
vention proposes  twelve  amendments. 

June  25,  1788:  Despite  strong  opposition  led  by 
Patrick  Henry,  Virginia  ratifies  the  Constitution  by 
89  to  79.  James  Madison  leads  the  fight  in  favor. 
The  convention  recommends  a  bill  of  rights,  com- 
posed of  twenty  articles,  in  addition  to  twenty  fur- 
ther changes. 

July  2,  1788:  The  President  of  Congress,  Cyrus 
Griffin  of  Virginia,  announces  that  the  Constitution 
has  been  ratified  by  the  requisite  nine  states.  A 
committee  is  appointed  to  prepare  for  the  change 
in  government. 

July  26,  1788:  New  York  ratifies  by  vote  of  30  to 
27  after  Alexander  Hamilton  delays  action,  hoping 
that  news  of  ratification  from  New  Hampshire  and 
Virginia  would  diminish  Anti-Federalist  sentiment. 

August  2,  1788:  North  Carolina  declines  to  ratify 
until  the  addition  to  the  Constitution  of  a  bill  of 
rights. 
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September  13,  1788:  Congre^  •  ^ects  New  York 
as  the  site  of  the  new  govi  ad  chooses 

dates  for  the  appointment  oi  rri     loting  by  pres- 
idential electors,  and  for  the  meeting  of  the  first 
Congress  under  the  Constitution. 

September  30,  1788:  Pennsylvania  chooses  its 
two  senators,  Robert  Morris  and  William  Maclay, 
the  first  state  to  do  so.  Elections  of  senators  and 
representatives  continue  through  August  31,  1790, 
when  Rhode  Island  concludes  its  elections. 

October  10,  1788:  The  Congress  of  the  Confeder- 
ation transacts  its  last  official  business, 

January  7,  1789:  Presidential  electors  are  chosen 
by  ten  of  the  states  that  have  ratified  the  Constitu- 
tion (all  but  New  York). 

February  4,  1789:  Presidential  electors  vote; 
George  Washington  is  chosen  as  president,  and 
John  Adams  as  vice-president. 

March  4, 1789:  The  first  Congress  convenes  in 
New  York,  with  eight  senators  and  thirteen  repre- 
sentatives in  attendance,  and  the  remainder  en 
route. 

April  1,  1789:  The  House  of  Representatives,  with 
30  of  its  59  members  present,  elects  Frederick  A. 
Muhlenberg  of  Pennsylvania  to  be  ii3  speaker. 

April  6,  1789:  The  Senate,  with  9  of  22  senators  in 
attendance,  chooses  John  Langdon  of  New  Hamp- 
shire as  temporary  presiding  officer. 

April  30,  1789:  George  Washington  is  inaugurated 
as  the  nation's  first  president  under  the  Constitu- 
tion. The  oath  of  office  is  administered  by  Robert 
.R.  Livingston,  chancellor  of  the  State  of  New  York, 
on  the  balcony  of  Federal  Hall,  at  the  corner  of 
Wall  and  Broad  Streets  in  New  York  City. 

July  27,  1789:  Congress  establishes  the  Depart- 
ment of  Foreign  .Affairs  (later  changed  to  Depart- 
ment of  State). 

August  7,  1789:  Congress  establishes  the  War  De- 
partment, 

September  2,  1789:  Congress  establishes  the 
Treasury  Department. 

September  22,  1789:  Congress  creates  the  office 
of  Postmaster  General, 

September  24,  1789:  Congress  passes  the  Feder-  j 
al  Judiciary  Act,  which  provides  for  a  chief  justice  f 
and  five  associate  justices  of  the  Supreme  Court.  j 
and  which  establishes  three  circuit  courts  and  Utfr  J 
teen  district  courts.  It  also  creates  the  office  of  tht  ? 
Attorney  General.  j 

September  25, 1789:  Congress  submits  to  the  I 
states  twelve  amendments  to  the  Constitution,  in  ! 


respc^se  to  the  five  state  ratifying  conventions 
that  had  emphasized  the  need  for  immediate 
changes. 

November  20,  1789:  New  Jersey  ratifies  ten  of 
the  twelve  amendments,  the  Bill  of  Rights,  the  first 
state  to  do  so, 

November  21,  1789:  As  a  result  of  congressional 
action  to  amend  the  Constitution,  North  Carolina 
ratifies  the  original  document,  by  a  vote  of  194  to 
77. 

December  19,  1789:  Maryland  ratifies  the  Bill  of 
Rights. 

December  22,  1789:  North  Carolina  ratifies  the 
Bill  of  Rights, 

January  25,  1790:  New  Hampshire  ratifies  the 
Bill  of  Rights, 

January  28,  1790:  Delaware  ratifies  the  Bill  of 
Rights, 

February  24, 1790:  New  York  ratifies  the  Bill  of 
Rights, 

March  10,  1790:  Pennsylvania  ratifies  the  Bill  of 
Rights, 

May  29,  1790:  Rhode  Island  ratifies  the  Constitu- 
tion, by  a  vote  of  34  to  32. 

June  7,  1790:  Rhode  Island  ratifies  the  Bill  of 
Rights, 

July  16,  1790:  Georf  <    ashington  signs  legisla- 
tion selecting  the  District  of  Columbia  as  the  per- 
manent national  capital,  to  be  occupied  in  1800, 
Philadelphia  will  house  the  government  in  the  in- 
tervening decade, 

December  6, 1790:  All  three  branches  of  govern- 
ment assemble  in  Philadelphia, 

January  10,  1791:  Vermont  ratifies  the  Constitu- 
tion. 

March  4,  1791:  Vermont  is  admitted  to  the  Union 
as  the  fourteenth  state, 

November  3, 1791:  Vermont  ratifies  the  Bill  of 

DecesoEfer  15, 1791:  Virginia  ratifies  the  Bill  of 
flights,  svakmg  it  part  of  the  United  States  Consti- 


Three  offh*  ordinal  thirteen  states  did  not  ratify 
Sill  of  Mights  until  the  150th  anniversary  of 

r  s  mtbntte&Dn  to  the  states.  Massachusetts  rati- 
i  ?i  Mwrch  &  J9S!  \-  r-'orgia  on  March  18, 

1939;  and  Cwmiiciivu*      April  19,  1939. 


this  Constitution 


732 


61 


|roject  '87  is  a  joint  undertaking  of  the  Ameri- 
'can  Historical  Association  and  the  American 
Political  Science  Association.  It  is  dedicated  to 
commemorating  the  Bicentennial  of  the  United 
States  Constitution  by  promoting  public  under- 
standing and  appraisal  of  this  unique  document, 
The  Project  is  directed  by  a  joint  committee  of 
historians  and  political  scientists  which  is  chaired 
by  two  scholars  of  international  reputation-Pro- 
fessor Richard  B.  Morris  of  Columbia  University 
and  Professor  James  MacGregor  Burns  of  Williams 
Colege.  WaiTen  E.  Burger,  retired  Chief  Justice  of 
the  United  States,  serves  as  Honorary  Chairman  of 
Project '87's  Advisory  Board. 


The  implementation  of  Project  '87  has  been  di- 
vided into  three  distinct  but  interrelated  stages. 
Stage  I,  devoted  to  research  and  scholarly  ex- 
changes on  the  Constitution,  has  been  underway 
for  the  pasi  several  years.  The  Project  has  awarded 
fifty-one  research  grants  and  fellowships  and  sup- 
ported five  major  scholarly  conferences  dealing 
with  various  aspects  of  the  Constitution.  Activities 
in  connection  with  Stage  II — teaching  the  Constitu- 
tion in  schools  and  colleges-began  in  1980,  and 
Project  '87  is  now  implementing  Stage  III,  pro- 
grams for  the  public  designed  to  heighten  aware- 
ness of  the  Constitution  and  to  provoke  informed 
discussion  on  constitutional  themes. 
It  is  the  hope  and  expectation  of  the  Project's 
governing  committee  that,  through  its  activities 


and  those  of  others,  both  students  and  the  public 
alike  will  come  t  o  a  greater  awareness  and  com- 
prehension of  the  American  Constitution. 
Core  support  for  Project  '87  comes  from  the  Wil- 
liam and  Flora  Hewlett  Foundation.  Additional 
grants  for  specific  programs  have  been  provided 
by  the  National  Endowment  for  the  Humanities, 
which  funds  the  magazine,  and  by  the  Andrew  W. 
Mellon  Foundation,  the  Lilly  Endowment,  Inc.  of 
Indianapolis,  Indiana,  the  Rockefeller  Foundation, 
the  Ford  Foundation,  CSX  Corporation,  the  Exxon 
Education  Foundation  and  the  AT&T  Foundation. 
For  further  information,  write:  Project  '87, 1527 
New  Hampshire  Avenue,  N.W.,  Washington,  D.C. 
20036.  Telephone:  (202)  483-2512. 
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